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VOL.  II. 


PEOVISIONS  APPLICABLE  TO  MATRIMONIAL 
ACTIONS. 

Attention  is  specifically  called  to  the  fact  that  title  1  of  chapter 
XV,  being  §§  1742  to  1774  inclusive,  relates  to  what  is  termed 
matrimonial  actions.  This  title  is  divided  into  four  articles  and 
relate  respectively  to  (1)  "An  action  to  annul  a  void  or  voidable 
marriage;  "  (2)  "Action  for  divorce;  "  (3)  "Action  for  a  separa- 
tion ;  "  (4)  "  Provisions  applicable  to  two  or  more  of  the  actions 
specified  in  this  title." 

The  latter  article  consists  of  §§  1768  to  1774  inclusive.  Sec- 
tions 1768  to  1773,  either  by  express  statement  or  necessary  im- 
plication relate  only  to  actions  for  a  "  divorce  "  and  for  "  separa- 
tion." Section  1774  regulates  proceedings  under  alT  three  of  the 
previous  articles,  including,  therefore,  an  action  to  annul  a  mar- 
riage. Hence,  so  much  of  the  procedure  as  relates  to  both  divorce 
and  separation,  and  so  much  as  relates  in  addition  thereto  to  an 
action  to  annul  a  marriage  is  considered  under  "  Provisions  ap- 
plicable to  two  or  more  of  the  actions  specified  in  this  title."  This 
seems  more  logical  and  convenient,  although  very  much  the 
larger  number  of  decisions  relate  to  actions  for  Absolute  Divorce, 
which  are  very  much  more  frequent  than  those  relative  to  separa- 
tion. In  case,  however,  the  matters  of  practice  referred  to  were 
given  under  "  Divorce,"  they  must  almost  necessarily  be  largely 
repeated  under  "  Separation." 

[iii] 


iv  mateimonial  actions. 

Article. 

XXI.  BESISENCE    of     KABBIED    woman    and    7USISSICTI0N    OF 
COITBT,    1097. 
§  1768.  Married  woman  deemed  a   resident  in  certain 
cases,  1097. 

XXn.  Ihdobsement  of  pbocess  akd  pboof  of  sebvice,  1098. 

Subd.  I.  Indorsement  of  process,  1098. 

§  1774.  Regulations  respecting  judgment  by  default,  1098. 
Subd.  2.   Proof  of  service,  1099. 

JRule  18  (in  part).  Service  of  summons  by  person  other  than 
sheriff;  affidavit  of,  what  to  contain  in  divorce 
cases,  1099. 
XXm.   AKSWEB  AKD  COTrNTEBCLAIU,  IIOO. 

§1770.    What  is  deemed  a  counterclaim,  iioo. 
Rule  74.  Answer;  trial,  iioo. 
XXIV.   MlSCELLANEOVS  UATTEBS  OF  PBACTICE,  I IO4. 

XXV.  Aliuont  and  cottnsel  fees,  1 1 13. 

Subd.  I.  Alimony  pendente  lite  in  actions  for  divorce  or 
separation,  11 13. 
§  1769.  Alimony,    expenses    of  action    and   costs;    how 
awarded,  1113. 
Subd.  2.   Counsel  fees,  1135. 
Subd.  3.    Practice  on  motion  for  alimony  and  counsel  fees, 

1139- 

XXVI.  Evidence,  1146. 

Subd.  I.  Proof  of  marriage,  1146. 

Subd.  2.  Testimony  of  husband  or  wife,  1149. 

§  831.  When  husband  and  wife  not  competent  witnesses  — 
when  competent,  1149. 

Subd.  ^.  Evidence  to  prove  adultery,  1151. 

Subd.  4.  When  corroboration  required,  11 64. 

Subd.  5.  Collusion,  procurement,  connivance,  11 67. 

Subd.  6.  Admissions  and  confessions,  1168. 

Subd.  7.  Evidence  in  actions  for  separation,  11 70. 

XXVn.  Judgment,  1170. 

Subd.  I.   Interlocutory  and  final  judgment  on  default,  11 71. 

Rule  72.  Divorce  or  separation,  action  for;  reference  on 
default;  averments  in  complaint;  plaintiff  to  be 
examined  on  oath,  1 1 7 1 . 

Rule  76.  Judgment  declaring  marriage  void,  or  granting  a 
divorce  not  to  be  by  default;  copy  of  pleading  or 
testimony  not  to  be  furnished;  entry  of  judg- 
ment, 1171. 

Subd.  2.   Interlocutory  and  final  judgment  on  report  or  de- 
cision, 1172. 
§  1774  {in  pari).  Regulations  respecting  judgment,  1172. 

Subd.  3.   Permanent  alimony  in  final  judgment,  1182. 

Subd.  4.   Provisions  for  custody  of  children  in  judgment, 
1185. 
§  1 7  7 1 .   Custody  and  maintenance  of  children,  and  support 
of  children,  1185. 

Subd.  5.  Modification  of  judgment,  1191. 
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Article. 

xxviii.  jtdouent  fob  alimokt,  how  enforces,  ii 93. 

§  1772.   Support,  maintenance,  etc.,  of  wife  and  children. 

Sequestration,  1193. 
§1773.  Jd.;  When  enforced  by  punishment  for  contempt, 

"93- 

XXIX.  Costs  and  appeal,  1210. 

AKTIOLE  XXI. 

BESIDENCE  OF  MABHIED  WOIVTAN  AND  JTJBISDICTION  OF 
COURT.      §  1768. 

S  1768.  Married  iroman  deemed  a  resident  in  certain  caies. 

If  a  married  woman  dwells  within  the  State,  where  she  commences  an  action 
against  her  husband,  as  prescribed  in  either  of  the  last  two  articles,  she  is 
deemed  a  resident  thereof,  although  her  husband  resides  elsewhere. 

A  denial  in  the  answer  of  the  allegation  in  the  complaint,  that 
the  plaintiff  was  a  resident  of  the  State,  does  not  take  from  the 
court  the  power  to  make  allowances.  It  is  an  issue  in  the  cause. 
BrinJcley  v.  Brinhley,  50  N.  Y.  184.  The  domicile  of  the  husband 
is  prima  facie  that  of  the  wife;  but  she  may  acquire  a  separate 
domicile  wherever  it  is  necessary  for  her  to  do  so,  as  where  the 
parties  are  living  apart  under  a  judicial  decree  of  separation,  or 
where  the  conduct  of  the  husband  has  been  such  as  to  entitle  her 
to  a  divorce,  absolute  or  limited.  Hunt  v.  Hunt,  72  N.  Y.  217. 
Although,  prima  facie,  the  domicile  of  the  wife  is  the  same  as  that 
of  the  husband,  the  law  recognizes  an  exception  to  the  rule  where 
the  husband  begins  an  action  to  dissolve  the  marriage  contract. 
In  such  case  the  theoretical  identity  of  person  and  interest  ceases 
to  exist,  and  the  jurisdiction  of  the  court  depends  upon  the  actual 
existing  facts.  Mellen  v.  Mellen,  10  Abb.  IST.  C.  333,  and  cases 
cited;  also  elaborate  note  on  domicile  for  purposes  of  divorce, 
citing  cases  in  this  and  other  States.  The  rule  is  now  well  estab- 
lished that  a  wife  may  acquire  a  domicile  separate  from  that  of 
her  husband,  whenever  it  is  necessary  for  her  to  do  so ;  and  when 
they  have  agreed  to  live  apart  the  wife's  domicile  cannot  be  drawn 
to  that  of  her  husband  without  her  consent.  Bound  v.  Van  In- 
wegen,  9  Civ.  Pro.  R.  328.  A  married  woman  may  have  a  domi- 
cile in  a  jurisdiction  other  than  that  of  her  husband  when  the 
conduct  of  the  husband  has  been  such  as  to  entitle  the  wife  to  an 
absolute  or  limited  divorce.  She  may  acquire  a  separate  domicile 
whenever  it  is  necessary  for  her  to  do  so,  but  the  right  to  do  so 
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springs  from  the  necessity  of  its  exercise.    Atherton  v.  Atherton, 
82  Hun,  179,  31  Supp.  977. 

This  case  was  affirmed,  155  N.  Y.  129,  but  reversed,  181  U.  S. 
155.  The  case  is  cited  with  the  Haddock  case  and  others  in 
Supreme  Court  of  United  States  and  recent  cases  in  Court  of 
Appeals  under  "  Foreign  Divorces,"  and  subd.  5  of  Article  XI, 
where  the  domicile  of  parties  in  matrimonial  actions  is  very  fully 
considered. 

AKTICLE  XXII. 

INDOItSEMENT  OF  PBOCESS  AND   PROOF   OF  SERVICE. 

Subd.  I.   Indorsement  of  process,  1098. 

§  1774  {in  part).   Regulations  respecting  judgment,  1098. 
Subd.  2.  Proof  of  service,  1099. 

Mule  18.  Service  of  summons  by  person  other  than  sheriff,  affidavit  of, 
what  to  contain  in  divorce  cases,  1099. 

Sub.  1.     Indorsement  of  Process.     §  1774  (in  part). 

§   1774.   Regulations  respecting  judgment. 

In  an  action  brought  as  prescribed  in  this  title,  a  final  judgment  shall  not 
be  rendered  in  favor  of  the  plaintiff  upon  the  defendant's  default  in  appearing 
or  pleading,  unless  either  the  summons  and  a  copy  of  the  complaint  were  per- 
sonally served  upon  the  defendant;  or  the  copy  of  the  summons  delivered  to 
the  defendant,  upon  personal  service  of  the  summons,  or  delivered  to  him  with- 
out the  State,  or  published,  pursuant  to  an  order  for  that  purpose,  obtained  aa 
prescribed  in  chapter  fifth  of  this  act,  contains  the  following  words,  or  words 
to  the  same  effect,  legibly  written  or  printed  upon  the  face  thereof,  to  wit: 
"Action  to  annul  a  marriage;  "  "Action  for  a  divorce;  "  or  "Action  for  a  sepa- 
ration; "  according  to  the  article  of  this  title,  under  which  the  action  is 
brought.  Where  the  summons  is  personally  served,  but  a  copy  of  the  complaint 
is  not  served  therewith;  or  where  a  copy  oi  the  summons  and  a  copy  of  the 
complaint  are  delivered  to  the  defendant  without  the  State,  the  certificate  or 
affidavit  proving  service,  must  affirmatively  state,  in  the  body  thereof,  that 
such  an  inscription,  setting  forth  a  copy  thereof,  was  so  written  or  printed 
upon  the  face  of  the  copy  of  the  summons  delivered  to  the  defendant. 

The  omission  to  indorse  on  the  summons,  in  an  action  for 
divorce  served  without  the  complaint,  what  the  action  is  brought 
for,  does  not  render  the  summons  a  nullity,  but  may  be  cured  by 
amendment.  Sears  v.  Sears,  9  Civ.  Pro.  E.  432.  Where  a  decree 
was  fraudulently  obtained  on  default,  it  was  held  a  nullity.  Peo- 
ple,  ex  rel.  Commissioners  v.  Smith,  13  Hun,  414,  citing  Kerr  v. 
Kerr,  41  IST.  Y.  472 ;  Hoffman  v.  Hoffman,  46  N.  Y.  30 ;  Kamp 
V.  Kamp,  59  IST.  Y.  212. 

The  intention  of  the  Legislature  in  providing  that  the  summons 
in  an  action  should  have  upon  the  face  thereof  the  words  "  action 
to  annul  a  marriage,"  "  action  for  a  divorce "  or  "  action  for 
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a  separation,*'  where  the  action  is  brought  for  any  one  of  these 
three  causes  and  a  copy  of  the  complaint  is  not  served  with  the 
summons,  was  to  prevent  fraud  and  imposition  upon  parties  and 
by  parties  upon  the  court ;  whenever  this  purpose  is  accomplished 
and  the  court  can  see  in  a  given  case  that  what  was  designed  has 
been  done,  it  should,  if  possible,  give  effect  to  the  action  even 
though  the  form  be  transgressed,  if  the  substance  remain  intact. 
Where  in  an  action  for  separation  the  summons  is  indorsed  by 
the  words  "  action  for  divorce,"  the  words  were  equivalent  to  the 
words  "  action  for  a  separation."  Rudolph  v.  Rudolph,  19  Civ. 
Pro.  K.  424,  34  St.  Eep.  1,  12  Supp.  81. 

Sub.  2.    Proof  of  Service.    Rule  IS. 
Rnle  18.   Service  of  sniuiaons  by  person  other  than  sheriff;  affi- 
davit of,  ivhat  to  contain  in  divorce  oases. 

Where  personal  service  of  the  summons  and  of  the  complaint  or  notice,  if  any 
accompany  the  same,  shall  be  made  by  any  other  person  than  the  sheriff,  it 
shall  be  necessary  for  such  person  to  state  in  his  affidavit  of  service,  his  age, 
or  that  he  is  more  than  twenty-one  years  of  age ;  when,  and  at  what  particular 
place,  and  in  what  manner  he  served  the  same,  and  that  he  knew  the  person 
served  to  be  the  person  mentioned  and  described  in  the  summons  as  defendant 
therein;  and  also  to  state  in  his  affidavit  that  he  left  with  defendant  such 
copy,  as  well  as  delivered  it  to  him.  No  such  service  shall  be  made  by  any 
person  who  is  less  than  eighteen  years  of  age. 

In  actions  for  divorce,  or  to  annul  a  marriage,  or  for  separate  maintenance, 
the  affidavit,  in  addition  to  the  above  requirements,  shall  state  what  knowledge 
the  affiant  had  of  the  person  served,  being  the  defendant  and  proper  person  to 
be  served,  and  how  he  acquired  such  knowledge.  The  court  may  require  the 
affiant  to  appear  in  court  and  be  examined  in  respect  thereto ;  and  when  service 
has  been  made  by  the  sheriff,  the  court  must  require  the  officer  who  made  the 
service  to  appear  and  be  examined  in  like  manner,  unless  there  shall  be  pre- 
sented with  the  certificate  of  service  the  affidavit  of  such  officer,  that  he  knew 
the  person  served  to  be  the  same  person  named  as  defendant  in  the  summons, 
and  shall  also  state  the  source  of  his  knowledge. 

Where  the  defendant  in  an  action  for  an  absolute  divorce  was 
identified  only  through  her  photograph,  the  evidence  should  be 
clear  and  conclusive  that  the  exhibit  is  her  photograph.  Rowe  v. 
Rowe,  24  Misc.  113,  52  Supp.  418. 

In  the  affidavit  of  service  of  summons  in  a  divorce  action,  the 
person  serving  swore  that  he  had  known  the  defendant  for  about  a 
year,  and  defendant  admitted  that  he  was  the  husband  of  the 
plaintiff;  although  not  directly  passed  upon  the  court  seemed  to 
deem  this  sufficient.  Fowler  v.  Fowler,  29  Misc.  670,  61  Supp. 
109.  In  Pessolano  v.  Pessolano,  34  Misc.  16,  69  Supp.  449,  it 
was  held  that  the  service  of  the  summons  on  the  actual  defendant 
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was  clearly  sbown.  Service  must  be  such  as  fairly  to  advise  the 
defendant  of  commencement  of  the  action,  otherwise  it  will  be 
regarded  as  a  fraudulent  or  unfair  use  of  the  process  of  the  court, 
and  judgment  on  such  service  will  be  set  aside  on  motion.  Bulk- 
ley  V.  Bulkley,  6  Abb.  307.  Where  in  an  action  for  divorce  it 
appears  that  plaintiff  and  defendant  lived  together  alone  -in  a 
house,  and  that  defendant  ran  away,  service  of  summons  by 
posting  the  notice  on  the  door  of  such  residence  is  unavailing. 
Maiello  v.  Maiello,  42  Misc.  266,  86  Supp.  543. 

It  is  further  held  in  that  case  that  an  application  for  service 
of  summons  by  aflSxing  the  same  to  the  outer  door  of  defendant's 
residence  and  mailing,  under  §§  435,  436,  will  not  be  granted 
unless  service  by  publication,  as  provided  by  §  438,  cannot  be 
made. 

Where  the  brother  of  plaintiff  served  the  summons  in  action  for 
absolute  divorce  upon  the  defendant  wife,  although  he  swore  in 
his  affidavit  of  service  that  he  was  the  brother  of  plaintiff  and 
knew  the  defendant  very  well  because  of  the  close  relation  to  the 
plaintiff,  he  should  have  been  called  as  a  witness  and  examined  on 
the  subject.    Fawcett  v.  Fawcett,  29  Misc.  673,  61  Supp.  108. 

The  server  of  a  summons  identified  defendant  from  a  photo- 
graph, and  the  person  served  admitted  his  name  to  be  the  same  as 
defendant's  and  the  server  was  told  by  a  third  person  who  was 
present  at  the  service  that  the  person  served  was  defendant,  iden- 
tification was  held  to  be  insufficient.  Randall  v.  Randall,  29  Misc. 
423,  60  Supp.  718. 

AETICLE  XXIII. 

ANSWER  AND   COTTNTERCIiAlM, 

§  1770.    What  is  deemed  a  counterclaim,  iioo. 
Rule  "J /^.  Answer;   trial,  noo. 

§  1770,    [Am'd,  1881.]    W^hat  is  deemed  a  counterclaim. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  prescribed  in  either 
of  the  last  two  articles,  a.  cause  of  action  against  the  plaintiff  and  in  favor  of 
the  defendant,  arising  under  either  of  said  articles,  may  be  interposed  in  con- 
nection with  a  denial  of  the  material  allegations  of  the  complaint  as  a  counter- 
claim. 

Bnle  74.   Anstrer;  trial. 

The  defendant,  in  the  answer,  may  set  up  the  adultery  of  the  plaintiff  or  any 
other  matter  which  would  be  a  bar  to  a  divorce,  separation,  or  the  annulling  of 
a  marriage  contract;  and  if  an  issue  is  taken  thereon,  it  shall  be  tried  at  the 
same  time  and  in  the  same  manner  as  other  issues  of  fact  in  the  cause. 

The  matters  set  up  by  way  of  answer  which  relate  specifically 
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and  solely  to  absolute  divorce  are  considered  under  that  topic  — 
"  Defences,"  article  XI. 

In  an  action  between  husband  and  wife  for  a  separation,  on  the 
ground  of  cruel  treatment,  etc.,  the  defendant's  misconduct  is  a 
defence,  although  it  is  not  the  cause  of  cruelty  complained  of. 
Hopper  V.  Hopper,  11  Paige,  46 ;  Doe  v.  Boe,  23  Hun,  19.    In  an 
action  a  vinculo,  defendant  may  have  affirmative  relief.     Finn 
V.  Finn,  62  How.  83.     Defendant  may  set  up  as  a  counterclaim, 
both  adultery  and  cruelty.    Spahn  v.  Spahn,  12  Abb.  N.  0.  169. 
In  a  wife's  action  for  divorce  for  adultery,  while  the  fact  that 
the  adultery  was  committed  with  her  connivance  prevents  a  judg- 
ment in  her  favor,  the  husband,  if  he  proves  adultery  by  the  wife 
without  his  connivance,  is  entitled  to  judgment  for  divorce.    Bleck 
V.  Bleck,  27  Hun,  296.     In  divorce  for  cruelty,  plaintiff's  mis- 
conduct, sufficient  to  entitle  defendant  to  relief,  is  a  complete  de- 
fence.   Doe  V.  Boe,  23  Hun,  19;  Palmer  v.  Palmer,  1  Sheld.  89. 
In  McNamara  v.  McNamara,  9  Abb.  18,  an  action  for  divorce  for 
adultery  committed  by  plaintiff  is  a  defence  and  a  good  ground 
for  affirmative  relief  in  the  action.    Anonymous,  17  Abb.  48.    An 
answer  must  state  times,  names  and  places  where  adultery  was 
committed,  as  in  a  complaint  where  affirmative  relief  is  asked. 
Tim  V.  Tim,  47  How.  253;  Morrell  v.  Morrell,  3  Barb.  236; 
Mitchell  V.  Mitchell,  61  N.  Y.  398.    Where  recriminating  charges 
are  made  in  an  action  of  divorce,  the  same  evidence  is  required  to 
sustain  them  as  in  an  original  action.     Pollock  v.  Pollock,  71 
N".  Y.  137.    Contra,  Peck  v.  Peck,  44  Hun,  290.    Where  defend- 
ant sets  up  a  defence  of  adultery  by  plaintiff,  the  court  may  grant 
him  a  divorce  even  though  he  is  a  non-resident.    Fullmer  v.  Full- 
mer, 6  Week.  Dig.  22,  42.     And  in  answer  it  is  not  necessary  to 
aver  the  residence  of  either  party.    Leseuer  v.  Leseuer,  31  Barb. 
330.     A  counter-charge  of  adultery  constitutes  a  counterclaim 
which  requires  a  reply.    Leslie  v.  Leslie,  11  Abb.  (N".  S.)  311.    It 
was  held,  before  the  section  as  it  stands  in  the  Code,  in  Diddell  v. 
Diddell,  3  Abb.  167 ;  Ori-fjin  v.  Griifin,  23  How.  183 ;  Linden  v. 
Linden,  36  Barb.  61,  that,  in  an  action  for  absolute  divorce  on  the 
ground  of  adultery,  the  defendant  could  not  interpose  a  demand 
for  a  limited  divorce  for  cruel  and  wicked  treatment;  and,  also, 
in  Henry  v.  Henry,  17  Abb.  411,  and  Terhune  v.  Terhune,  40 
How.  258,  that,  in  an  action  for  a  limited  divorce  on  the  ground 
of  cruelty,  the  defendant  could  not  set  up,  as  a  defence  or  counter- 
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claim,  the  adultery  of  the  plaintiff,  although  the  two  last  cases 
were  not  followed  in  Doe  v.  Roe,  23  Hun,  19.  The  language  as 
it  stands  was  evidently  intended  to  establish  a  different  rule  in 
accordance  with  11  Abb.  48,  and  9  Abb.  18,  supra.  Ill  conduct 
cannot  be  shown  unless  pleaded,  nor  can  condonation.  Boe  v. 
Roe,  14  Hun,  612.  A  third  person,  made  a  defendant,  cannot 
make  recriminating  charges  against  plaintiff.  Monroy  v.  Mon/roy, 
1  Edw.  382.  Defendant  may  deny  the  misconduct  and  set  up 
plaintiff's  misconduct  or  condonation.  Smith  v.  Smith,  4  Paige, 
432 ;  Hopper  v.  Hopper,  11  Paige,  46.  In  an  action  by  a  wife  for 
separation,  the  defence  was  a  denial  and  counterclaim  of  adultery 
on  the  plaintiff's  part;  counterclaim  was  satisfactorily  proven  by 
the  deposition  of  two  witnesses,  and  it  was  held  that  defendant 
was  entitled  to  a  decree  for  absolute  divorce.  Jcuyne  v.  Jayne,  5 
Misc.  307. 

In  De  Meli  v.  De  Meli,  120  K  Y.  485,  an  action  for  separa- 
tion, the  defendant  set  up  adultery  as  a  defence.  The  adultery 
of  plaintiff  may  be  set  up  as  a  counterclaim  in  an  action  for 
limited  divorce  and  an  affirmative  judgment  thereon  demanded. 
The  rule  is  also  that  in  an  action  for  separation  on  the  ground  of 
abandonment,  the  defendant  may  set  up  cruel  and  inhuman  treat- 
ment not  only  as  a  defence  but  as  a  counterclaim,  and  on  proof 
of  the  allegations,  is  entitled  to  a  judgment  for  separation  and 
reasonable  support     WaUermire  v.  Waltermire,  110  N".  Y.  183. 

Where  a  mother  brought  an  action  against  her  son's  wife  to 
annul  the  son's  marriage,  and  the  answer  set  up  a  counterclaim 
alleging  the  infidelity  of  the  husband,  and  asking  for  divorce,  the 
rule  of  equity  leaving  parties  in  the  position  in  which  the  court 
found  them  when  they  do  not  come  into  court  with  clean  hands 
had  no  application,  since  it  must  be  presumed  that  the  plaintiff 
was  an  innocent  party.  The  counterclaim  could  not  be  asserted 
under  §  1110,  since  such  section  was  limited  to  separation  and 
divorce,  or  if  not  so  limited,  could  only  be  used  in  an  action 
brought  by  the  husband  or  wife  to  annul  the  marriage.  Slocum 
V.  Slocum,  37  Misc.  143,  74  Supp.  447. 

In  an  action  brought  by  a  wife  against  her  husband  for  a  separa- 
tion on  the  ground  of  cruel  and  inhuman  treatment,  defendant 
may,  in  connection  with  a  denial  of  the  allegations  of  the  com- 
plaint, plead  as  a  counterclaim,  a  cause  of  action  existing  in  his 
favor  against  plaintiff  for  absolute  divorce  upon  the  ground  of 
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adultery,  and  may  demand  judgment  thereon  for  an  absolute 
divorce.  Van  Benthuysen  v.  Van  Benthuysen,  15  Civ.  Pro.  234, 
17  St.  Eep.  978. 

In  an  action  brought  by  a  wife  against  her  husband  to  obtain  a 
separation,  the  husband  is  not  entitled  to  set  up  as  a  counterclaim 
that  the  marriage  was  procured  by  fraud  and  duress,  practiced 
upon  him  by  his  vsdfe,  for  the  reason  that  the  statutes  relating  to 
actions  for  a  separation  do  not  authorize  such  a  counterclaim. 

The  husband  is,  however,  entitled  to  set  up  such  matter  as  a 
defense  to  the  separation  action,  for  the  reason  that  the  existence 
of  a  valid  marriage  was  a  prerequisite  to  the  wife's  right  to  main- 
tain the  action  for  separation. 

If  the  husband  neglects  to  interpose  such  defence  in  the  separa- 
tion action  and  such  action  results  in  a  judgment  in  favor  of  the 
wife,  such  judgment,  while  it  remains  in  force,  is  conclusive 
against  the  husband's  right  to  maintain  an  action  for  the  annul- 
ment of  the  marriage,  because  of  such  fraud  and  duress.  Durham 
V.  Durham,  99  App.  Div.  450,  91  Supp.  295. 

The  court  has  power,  under  §§  544,  1770,  to  permit  the  defend- 
ant, in  an  action  of  divorce  for  adultery,  to  plead  as  a  counter- 
claim, as  well  as  a  defence,  by  supplemental  answer,  acts  of 
adultery  committed  by  the  plaintiff  since  the  action  was  begun. 
Blanc  v.  Blanc,  67  Hun,  384,  22  Supp.  264. 

Section  1770  does  not  authorize  a  defence  by  way  of  counter- 
claim of  facts  which  would  authorize  the  annulment  of  the  mar- 
riage. Durham  v.  Durham,  99  App.  Div.  450,  91  Supp.  295, 
44  Civ.  Pro.  141. 

In  an  action  brought  imder  §§  1743,  1744,  to  annul  the  marriage 
of  plaintiff's  son  on  the  ground  that  he  had  not  attained  the  age 
of  legal  consent,  a  counterclaim  setting  up  the  son's  adultery  and 
demanding  divorce  is  demurrable,  since  he  is  not  a  party  to  the 
action  and  no  relief  may  be  had  against  him  therein.  Slocum  v. 
Slocum,  37  Misc.  143,  74  Supp.  447. 

Where  a  woman  remarries  after  her  first  husband  has  absented 
himself  for  five  successive  years  without  being  known  to  her  to 
have  been  living  during  that  period,  the  marriage  is  voidable  only ; 
and  where  her  second  husband,  after  knowledge  of  the  death  of  the 
first,  agrees  to  and  does  live  with  her  in  the  marriage  relation  for 
a  term  of  years,  a  valid,  although  unceremonious  marriage  is  estab- 
lished which  entitles  her  to  maintain  an  action  of  separation 
against  her  second  hnsb^ncl  fn-  ;'Iv..t.i.  irK-yit. 
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An  action  to  annul  a  marriage  cannot  be  made  the  subject  of  a 
counterclaim  to  an  action  for  a  divorce  or  a  separation,  as  §  1770, 
relative  to  counterclaims  in  matrimonial  actions,  does  not  give  any 
such  relief.  Taylor  v.  Taylor,  25  Misc.  566,  55  Supp.  1052, 
affirmed,  68  App.  Div.  638,  74  Supp.  1148. 

In  order  that  plaintiff's  adultery  may  be  successfully  inter- 
posed as  a  defence,  it  must  be  properly  pleaded  and  supported  by 
no  less  evidence  than  would  be  required  to  establish  the  charge  if 
made  by  defendant  as  the  basis  of  an  action  against  plaintiff  for 
divorce.  De  Marco  v.  De  Marco,  116  App.  Div.  304,  101  Supp. 
600. 

AETICLE  XXIV. 

mSCEId/ANEOUS  BIATTEBS  OF  PRACTICE. 

Causes  of  action  for  divorce  for  adultery,  and  on  the  ground  of 
cruel  and  inhuman  treatment  could  not  be  united.  Johnson  v. 
Johnson,  6  Johns.  Ch.  163 ;  Pomeroy  v.  Pomeroy,  1  Johns.  Cb. 
606;  Mcintosh  v.  Mcintosh,  12  How.  289;  Henry  v.  Henry,  17 
Abb.  411 ;  McNamara  v.  McNamara,  9  Abb.  18  ;  Bur  dell  v.  Bur- 
dell,  2  Barb.  473.  But  in  Doe  v.  Roe,  23  Hun,  19,  it  is  queried 
whether  or  not,  under  the  present  practice,  a  cause  of  action  for 
divorce  on  the  ground  of  adultery  can  be  united  with  one  for  a 
limited  divorce  on  the  ground  of  cruel  treatment.  Under  §  1770 
either  defence  may  be  interposed  as  a  counterclaim.  An  allegation 
of  abandonment  in  a  complaint  for  divorce  for  adultery  may  be 
stricken  out.  Ward  v.  Ward,  5  Abb.  (iN".  S.)  145.  An  order 
made  seven  years  after  action  brought,  which  changed  an  action 
for  separation  into  one  for  divorce,  without  personal  service  on 
defendant,  though  his  whereabouts  were  known,  held,  unauthor- 
ized. Robertson  v.  Robertson,  9  Daly,  44.  Plaintiff  may  bring  a 
second  action  for  adultery  with  a  person  named  in  first  one,  and  is 
not  bound  to  resort  to  supplemental  complaint.  Cordier  v. 
Cordier,  26  How.  187.  A  supplemental  answer  may  be  served  on 
discovery  of  plaintiff's  adultery  after  issue  joined.  Strong  v. 
Strong,  4  Eobt.  669 ;  Smith  v.  Smith,  4  Paige,  432. 

If  the  defendant  abandons  her  defence,  but  the  complainant's 
motion  for  a  decree  is  denied  on  the  merits,  he  is  responsible  for 
the  wife's  costs  and  counsel  fees.  Monevse  v.  Moneuse,  3  Alb. 
L.  J.  49.  The  granting  of  a  new  trial  in  a  divorce  case  is  deter- 
minable by  the  rules  which  prevail  in  a  court  of  equity.  Unless 
the  alleged  errors  be  such  as  to  render  the  trial  an  unfair  one  or 
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substantially  aflfect  the  verdict,  a  new  trial  will  be  denied.  Forrest 
V.  Forrest^  25  N.  Y.  501.  The  plaintiff  will  not  be  permitted 
to  discontinue  where  the  answer  sets  up  adultery,  on  his  part, 
and  asks  for  a  decree,  especially  after  the  reference  of  an  applica- 
tion for  counsel  fees  and  temporary  alimony.  Campbell  v.  Camp- 
hell,  12  Hun,  636.  An  alleged  particeps  criminis  cannot  be  made 
a  party  on  her  own  application,  but  she  will  be  allowed  to  appear, 
examine  witnesses  and  testify,  and  to  produce  witnesses.  Clay  v. 
Clay,  21  Hun,  609 ;  same  principle,  Tilby  v.  Hayes,  27  Hun,  251 ; 
21  Hun,  distinguished  and  commented  on  in  Quigley  v.  Quigley, 
45  Hun,  23,  9  St.  Eep.  486.  Where  both  parties  have  been  guilty 
of  adultery,  neither  can  have  a  divorce.  Pech  v.  Pech,  44  Hun, 
290.  The  defendant  in  an  action  for  divorce,  having  failed  to  pay 
alimony  as  directed,  his  answer  was  stricken  out,  and  judgment 
went  against  him  by  default.  On  a  subsequent  application  to  open 
the  default,  it  was  held,  by  the  General  Term,  that  he  was  in  con- 
tempt, and  the  order  granting  leave  to  come  in  was  unwarranted 
and  should  be  reversed.  Quigley  v.  Quigley,  45  Hun,  26,  citing 
FarnJiam  v.  Farnham,  9  How.  231 ;  Walker  v.  Walker,  20  Hun, 
400,  affirmed,  82  JST.  Y.  260 ;  Brinkley  v.  Brinkley,  47  E".  Y.  40. 
The  defence  of  adultery,  on  the  part  of  the  plaintiff,  is  an  issue 
which  it  is  error  for  the  referee  to  refuse  to  pass  upon.  Price  v. 
Price,  9  Abb.  (N.  S.)  291;  Church  v.  Church,  7  St.  Kep.  177. 

That  the  answer  of  the  party,  failing  to  comply  with  terms  im- 
posed by  the  way  of  alimony  and  counsel  fees,  may  be  stricken  out 
is  also  held  in  Brisbane  v.  Brisbane,  5  Civ.  Pro.  E.  352 ;  Clark 
V.  Clark,  1  St.  Eep.  287.  Where,  pending  the  suit,  the  husband 
made  a  provision  for  his  wife  on  a  contract  between  them  to  live 
separately,  the  court  refused  to  discontinue  the  suit  based  upon 
such  contract.  Rogers  v.  Rogers,  4  Paige,  516.  The  wife,  having 
the  right  to  sue  in  her  own  name  for  a  divorce,  has  the  capacity 
to  agree  upon  a  settlement.  Adams  v.  Adamis,  24  Hun,  401, 
affirmed,  91  IST.  Y.  381.  Plaintiff  having  commenced  an  action 
against  defendant,  her  husband,  for  divorce  a  vinculo,  and  having 
examined  a  witness,  conditionally,  who  testified  to  the  acts  of 
adultery  charged,  in  consideration  of  the  husband  executing  to  her 
father  a  note  for  $1,000,  agreed  to,  and  did,  discontinue  the  action 
without  costs.  In  an  action  on  the  note,  held,  it  was  given  for  a 
good  consideration  and  was  valid,  and  not  against  public  policy. 
Adams  v.  Adams,  91  N.  Y.  381.  A  wife,  discovering  that  her 
Actions,  Vol.  II  —  70 
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husband  had  a  former  wife  living,  separated  from  him,  and  upon 
his  commencing  illicit  relations  with  a  third  person,  she  sued  for 
divorce.  Held,  that  the  husband  was  not,  by  his  marriage  with 
plaintiff,  estopped  from  alleging  and  proving  his  former  marriage 
as  a  bar  to  the  action,  and  Jie  might  set  that  up  as  a  ground  of 
affirmative  relief,  which  might  entitle  him  to  a  decree  of  nullity 
of  the  second  marriage,  and  which  would  preclude  her  claiming 
further  alimony.  Fimn  v.  Finn,  62  How.  83.  A  divorce  suit  was 
not  allowed  to  be  discontinued  in  Bass  v.  Bass,  5  Law  Bull.  44, 
till  counsel  was  paid,  though  the  parties  were  reconciled. 

Plaintiff  was  divorced  at  suit  of  his  wife  and  married  again; 
the  second  wife  sued  for  divorce,  and  pending  the  action  the 
former  decree  was  annulled  on  application  of  the  first  wife ;  he 
sought  to  set  this  up  as  a  defence  to  the  second  action,  but  was  re- 
fused leave  to  file  an  amended  or  supplemental  answer;  held,  he 
could  not  enjoin  the  action  by  the  second  wife;  held,  also,  per 
Pratt,  J.,  that  "  The  position  of  being  married  to  two  women  at 
once  may  well  have  its  inconveniences,  but  the  court  is  not  re- 
sponsible for  them."  Yan  Prochazka  v.  Von  Prochazka,  3  Supp. 
301. 

Where  the  marriage  is  not  denied,  the  public  has  no  such  in- 
terest in  an  action  for  divorce  as  to  prevent  its  discontinuance,  and 
the  fact  that  the  wife's  character  is  aspersed  is  not  sufficient  ground 
for  denying  an  application  therefor.  Upon  discontinuance  of  an 
action  brought  against  the  wife  for  divorce,  she  is  not  entitled  to 
an  allowance  for  counsel  fee.  Moore  v.  Moore,  51  St.  Rep.  911, 
22  Supp.  450,  appeal  dismissed  in  138  IsT.  Y.  679,  53  St.  Rep.  301, 
distinguishing  Winans  v.  Winans,  124  N.  Y.  140,  holding  that 
the  rule  which  governs  in  ordinary  cases  is  not  to  be  strictly  ap- 
plied in  actions  for  divorce,  that  the  rights  of  the  parties  to  the 
record  are  not  alone  to  be  considered,  but  that  the  public  is  to  be 
regarded  as  a  party  and  must  be  so  treated  by  the  court,  and  that 
for  this  reason  the  court  is  invested  with  the  wider  discretion  in 
the  control  of  such  cases  than  of  others. 

In  the  absence  of  collusion  or  fraud,  a  designation  as  referee  in 
a  contested  action  for  divorce,  of  a  person  named  by  a  party  is 
at  most  an  irregularity  which  can  be  waived,  and  it  is  waived  by 
the  party  accepting  the  benefit  of  the  order  in  putting  the  case 
over  the  term.  Rule  Y2,  relating  to  the  appointment  of  referees 
in  actions  for  divorce  has  no  application  to  contested  cases,  and 
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§  1012  of  the  Code  does  not  prevent  the  court  from  designating  a 
referee  from  the  names  suggested  by  counsel.  Ives  v.  Ives,  7 
Misc.  328,  28  Supp.  170,  58  St.  Eep.  558.  It  was  held  on  appeal 
in  this  action  that  an  order  of  reference  in  an  action  for  divorce 
which  designates  a  referee  agreed  upon  by  coimsel  for  the  parties, 
is  irregular  in  that  respect,  but  such  irregularity  does  not  require 
a  vacation  of  the  entire  order  where  the  original  consent  to  refer 
was  general  and  the  designation  was  afterward  made  by  the  court. 
Ives  V.  Ives,  80  Hun,  136,  61  St.  Eep.  657,  29  Supp.  1053.  The 
order  granted  below  was  modified  by  striking  therefrom  the  name 
of  the  person  designated  as  referee  and  allowing  either  party  to 
apply,  upon  notice,  to  a  Special  Term  for  the  appointment  of  a 
new  referee,  it  being  held  that  the  spirit  and  intent  of  §  1012  is 
that  the  court,  when  a  reference  of  an  action  brought  for  a  divorce 
has  already  been  consented  to,  must  name  a  referee  of  its  own 
motion  and  without  the  consent  or  agreement  as  to  the  person  to  be 
named  of  the  counsel  or  parties. 

Where  an  order  of  reference  was  entered  by  consent,  and  after 
one'  hearing  plaintiff  moved  to  vacate  the  order  and  asked  for  a 
jury  trial,  it  was  a  matter  of  discretion  and  not  of  right  and  not 
reviewable  in  Court  of  Appeals  Winans  v.  Winans,  124  N.  Y. 
140. 

Where  a  direction  to  the  jury  to  find  in  a  particular  manner  was 
given  upon  a  misapprehension,  the  court  may  disregard  the  find- 
ing and  determine  the  fact  according  to  the  truth  of  the  matter. 
On  a  trial  for  a  divorce  the  court  should  make  a  decision  con- 
cisely stating  the  grounds  on  which  the  issues  are  decided.  Low- 
enthal  v.  Lowenthal,  92  Hun,  385,  36  K  Y.  Supp.  1053,  72  St. 
Eep.  276,  affirmed,  157  K  Y.  236. 

Chapter  357,  Laws  1892,  added  a  subdivision  to  §  791  which 
provided  for  a  preference  in  an  action  for  absolute  divorce  in 
which  an  order  has  been  made  granting  temporary  alimony. 

Where  the  answer  contains  a  counterclaim  that  the  plaintiff  had 
a  husband  living  at  the  time  of  her  marriage  with  defendant,  but 
under  the  reply  she  is  entitled  to  offer  proof  of  a  later  contract  of 
marriage  than  the  ceremonial  marriage,  a  motion  for  judgment 
annulling  the  latter  marriage,  at  the  beginning  of  the  trial,  is 
properly  denied. 

Where  defendant  moved,  after  the  plaintiff  had  rested,  to  dis- 
miss the  complaint  upon  the  ground  that  plaintiff's  first  husband 
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was  alive  at  the  time  of  her  marriage  to  defendant,  and  the  only 
evidence  thereof  was  in  plaintiff's  reply,  which,  taken  as  a  whole, 
brought  the  marriage  to  defendant  within  the  statutory  definition 
of  "  voidable  marriages  "  (Laws  1896,  chap.  272,  §  4),  the  motion 
is  properly  denied.  Taylor  v.  Taylor,  173  N.  Y.  266,  afiirming 
63  App.  Div.  231,  71  Supp.  411. 

In  a  suit  for  absolute  divorce  plaintiff  cannot  set  up  in  a  sup- 
plemental complaint  acts  of  adultery  alleged  to  have  been  com- 
mitted by  defendant  after  the  joinder  of  issue  upon  the  original 
complaint.  Campbell  v.  Campbell,  69  App.  Div.  435,  74  Supp. 
979. 

An  order  opening  the  default  in  an  action  for  divorce  against 
a  wife  is  improper,  where  she  does  not  present  affidavit  of  merits 
or  a  proposed  answer,  or  even  deny  the  charges  set  out  in  the 
complaint,  and  no  sufficient  excuse  for  the  default  is  shown. 
Maguire  v.  Maguire,  75  App.  Div.  534,  78  Supp.  312. 

A  refusal  to  pay  alimony  pendente  lite  affords  no  ground  for 
striking  out  the  answer  of  the  defendant  and  denying  him  oppor- 
tunity to  defend  the  action.  Sibley  v.  Sibley,  76  App.  Div.  132, 
78  Supp.  743,  12  K  Y.  Anno.  Cases,  135. 

An  amendment  after  trial  will  not  be  allowed  for  the  purposes 
of  charging  adultery  with  another  co-respondent  known  to  the 
plaintiff  when  the  action  was  commenced.  Israel  v.  Israel,  54 
App.  Div.  408,  66  Supp.  777. 

A  motion  at  Special  Term  to  dismiss  an  action  for  annulment 
should  not  be  entertained,  but  the  rights  of  the  parties  should  be 
left  to  be  determined  at  the  trial.  Durham  v.  Durham,  99  App. 
Div.  450,  91  Supp.  295,  44  Civ.  Pro.  141. 

The  rule  that  a  default  will  not  be  opened  to  permit  the  inter- 
position of  a  defence  which  is  not  meritorious  is  not  rigorously 
applied  in  actions  for  absolute  divorce,  but  such  default  will  be 
opened  unless  there  has  been  laches,  or  facts  are  shown  from 
which  it  can  be  seen  that  injustice  would  result.  Hamilton  v. 
Hamilton,  29  App.  Div.  331,  51  Supp.  365. 

Where  a  judgment  by  default  contains  erroneous  provisions, 
the  remedy  is  by  motion  to  correct  and  not  by  appeal.  Park  v. 
Park,  24  Misc.  372,  53  Supp.  677. 

Question  of  alimony  and  counsel  fees  cannot  be  reserved  for 
decision  after  the  trial  of  the  action,  except  with  the  consent  of  the 
husband  or  his  counsel.    Lonsdale  v.  Lonsdale,  41  App.  Div.  224 
68  Supp.  532.  "        ' 
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An  appeal  from  a  judgment  annulling  a  marriage  on  the 
ground  that  defendant  had  a  husband  living  at  the  time  it  was 
contracted  entered  upon  a  default,  after  evidence  submitted,  will 
not  be  sustained  on  the  ground  that  at  the  time  of  the  trial,  the 
court  had  no  evidence  before  it  that  defendant's  attorney  had  been 
served  with  notice  of  trial,  defendant  having  appeared  and  an- 
swered, the  affidavit  of  service  by  mail  of  the  notice  of  trial  not 
stating  that  it  was  inclosed  in  a  wrapper,  and  the  appeal  from  the 
judgment  not  being  taken  for  more  than  eleven  years  after  it  was 
entered.  Goodwin  v.  Ooodwin,  72  App.  Div.  529,  76  Supp.  661. 
Notice  of  motion  to  set  aside  a  decree  of  absolute  divorce  ob- 
tained by  a  wife  may  properly  be  served  on  her  attorney  of  record. 
Gebhard  v.  Oehhard,  25  Misc.  1,  54  Supp.  406. 

Where  an  action  for  separation  on  the  ground  of  cruel  treatment 
is  based  on  charges  of  adultery  made  by  the  husband,  and  the 
answer  is  a  justification,  the  husband  is  entitled  to  a  commission 
to  take  the  testimony  of  non-resident  witnesses  as  to  the  wife's 
misconduct  with  a  person  who  is  not  named  as  co-respondent  in 
the  answer.    Israel  v.  Israel,  54  App.  Div.  408,  66  Supp.  777. 

The  rule  that  a  party  is  bound  by  the  admissions  in  his  plead- 
ing applies  to  divorce  actions  as  well  as  to  other  actions.  Doeme 
V.  Doeme,  96  App.  Div.  284,  89  Supp.  215. 

When  in  an  action  for  divorce  the  answer  sets  up  no  affiimative 
defence,  and  the  defendant  demands  a  jury  trial,  and  the  sole 
issue  presented  to  th.e  jury  is  that  of  adultery,  which  is  found  in 
the  affirmative,  it  is  proper  for  the  court  to  order  judgment  for  the 
relief  demanded  in  the  complaint,  without  making  findings  or 
conclusions,  or  filing  a  decision  under  §  1022  of  the  Code  of  Civil 
Procedure.  Lowenthal  v.  Lowenthal,  157  N.  Y.  236,  affirming 
92  Hun,  385,  36  Supp.  1053. 

When  the  answer  in  an  action  for  divorce  is  merely  a  general 
denial,  setting  up  no  affirmative  defence,  so  that  no  issue  of  con- 
nivance is  raised,  and  questions  are  framed  for  trial  by  a  jury, 
including  a  question  as  to  the  plaintiff's  connivance,  but  no  proof 
is  offered  by  the  defendant  on  the  subject,  and  the  jury  answers  the 
submitted  question  of  adultery  in  the  affirmative,  the  court  may 
properly  set  aside,  on  motion,  and  disregard  an  answer  of  the  jury 
stating,  by  mistake,  that  there  was  connivance  on  the  part  of  the 
plaintiff.  Lowenthal  v.  Lowenthal,  157  IST.  Y.  236,  affirming  92 
Hun,  385,  36  Supp.  1053. 
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It  seems  that  in  actions  for  an  absolute  divorce,  the  verdict  of 
the  jury  is  not  advisory  merely,  but  conclusive  unless  set  aside  and 
new  trial  granted.    Lusk  v.  Lush,  31  Misc.  312,  65  Supp.  401. 

The  plaintiff  in  an  action  to  obtain  a  divorce  on  the  ground  of 
adultery  will  not  be  allowed  to  serve  a  supplemental  complaint 
setting  up  acts  of  adultery  committed  after  the  action  was  com- 
menced, although  the  defendant  has  interposed  a  counterclaim 
setting  up  acts  of  adultery  committed  by  the  plaintiff,  in  con- 
sequence of  which  the  plaintiff  cannot  discontinue  his  action  with- 
out leave  of  the  court. 

Semble,  that  a  plaintiff  will  not  be  permitted  to  set  up  by  a  sup- 
plemental complaint  a  cause  of  action  not  existing  at  the  time  the 
action  was  begun,  but  only  to  set  up  facts  bearing  upon  the  original 
cause  of  action  which  existed  when  the  action  was  begun,  or  facta 
occurring  after  the  action  was  commenced,  but  affecting  the  relief 
to  which  the  plaintiff  would  be  entitled  under  the  original  cause 
of  action. 

Quaere,  whether  acts  of  adultery  committed  by  a  defendant  in 
an  action  for  divorce  after  the  action  was  commenced  may  be  set 
up  by  reply  as  a  defence  to  counterclaim  of  plaintiff's  adultery 
set  forth  in  the  answer.  Faas  v.  Faas,  5Y  App.  Div.  611,  68  Supp. 
509,  followed,  69  App.  Div.  436. 

A  cause  of  action  for  annulment  of  the  marriage  cannot  be  set 
up  as  a  counterclaim  in  an  action  for  divorce  or  separation.  Tay- 
lor V.  Taylor,  25  Misc.  566,  55  Supp.  1052,  28  Civ.  Pro.  323, 
affirmed  without  opinion,  68  App.  Div.  638,  74  Supp.  1148,  cited 
Durham  v.  Durham,  99  App.  Div.  450,  91  Supp.  295. 

Abandonment  by  the  wife  is  not  available  as  a  counterclaim, 
where  such  abandonment  was  caused  by  the  husband's  misconduct. 
Fitzpatrick  v.  Fitzpairick,  21  Misc.  378,  47  Supp.  737. 

When  in  an  action  for  divorce  on  the  ground  of  adultery  the  de- 
fendant alleges,  by  way  of  counterclaim,  adultery  on  the  part  of 
the  plaintiff  and  proves  it,  it  is  error  for  the  referee  to  say  nothing 
in  his  report  as  to  the  testimony  on  that  question  and  direct  judg- 
ment for  the  plaintiff  upon  findings  establishing  guilt  of  the  de- 
fendant Such  a  judgment  is  in  violation  of  paragraph  4  of  S 
1758,  which  provides  that  a  plaintiff  is  not  entitled  to  a  divorce 
although  adultery  is  established,  "where  the  plaintiff  has  also 
been  guilty  of  adultery  under  such  circumstances  that  the  defend- 
ant would  have  been  entitled,  if  innocent,  to  a  divorce."     GriMn 
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V.  Griffin,  TO  Hun,  73,  53  St.  Eep.  437,  citing  Part/Z  v.  Paid,  11 
St.  Eep.  71. 

Issues  in  an  action  for  divorce  were  tried  before  a  jury  and  the 
cause  was  then  placed  on  the  Special  Term  calendar  for  trial, 
at  which  defendant  failed  to  appear,  it  was  held  that  plaintiff  was 
not  entitled  to  enter  an  interlocutory  judgment  without  giving 
defendant  notice  of  the  application  therefor.  In  such  case  a  de- 
cision must  be  filed  before  the  interlocutory  judgment  can  be 
entered.    Boiler  v.  Boiler,  96  App.  Div.  163,  89  Supp.  200. 

Where,  in  an  action  for  divorce,  the  answer  alleges  cruelty  and 
inhuman  treatment  and  failure  to  support,  constituting  a  counter- 
claim, such  allegations  will  not  be  stricken  out  as  irrelevant. 
Mason  v.  Mason,  46  Misc.  361,  94  Supp.  868. 

In  an  action  for  divorce  it  is  not  a  fatal  objection  that  the 
answer  did  not  in  express  terms,  define  as  a  counterclaim  tbe  matter 
set  up  as  such.    Mason  v.  Mason,  46  Misc.  361,  94  Supp.  868. 

Where  a  husband  sued  for  divorce  on  the  ground  of  adultery, 
and  the  wife  set  up  abandonment  which  the  husband  in  his  reply 
admits,  and  a  jury  finds  in  favor  of  the  defendant  on  the  issue  of 
adultery,  she  is  entitled  to  a  decree  of  separation  for  the  abandon- 
ment   Israel  v.  Israel,  38  Misc.  335,  77  Supp.  912. 

A  finding  by  a  referee  in  favor  of  plaintiff  witbout  reference  to 
a  counterclaim  setting  up  adultery  on  tbe  part  of  the  plaintiff,  in 
support  of  which  evidence  was  adduced,  was  held  to  be  in  viola- 
tion of  §  1758,  subd.  4,  and  to  call  for  a  reversal  of  the  judgment. 
Griffin  v.  Griffin,  70  Hun,  73,  53  St  Eep.  437,  23  St  Eep.  1070. 
Where  the  wife  sued  for  a  divorce  and  the  husband  counter- 
claimed  for  a  separation,  an  award  of  counsel  fee  was  made  to 
her,  and  the  decree  denied  the  divorce  vsdthout  the  counterclaim 
being  adjudicated  upon,  Jield,  that  a  motion  for  the  return  of  the 
counsel  fee  should  be  denied.  Qrauer  v.  Grauer,  2  Misc.  98,  49 
St  Eep.  354,  20  Supp.  854. 

The  defendant  may,  in  connection  with  denial  of  the  allegations 
of  the  complaint,  plead  in  the  answer  as  a  counterclaim  a  cause 
of  action  existing  in  his  favor  against  plaintiff  for  absolute  divorce 
where  the  aeiton  is  brought  for  a  separation;  this,  it  seems,  was 
not  so  prior  to  the  amendment  to  §  1770  by  chapter  703  of  the 
Laws  of  1881.  Van  Benthuysen  v.  Van  Benthuysen,  15  Civ.  Pro. 
E.  238.  The  court  has  power  to  permit  the  defendant,  in  an 
action  of  divorce  for  adultery,  to  plead  as  a  counterclaim  as  well 
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as  a  defence  by  supplemental  answer,  acts  of  adultery  committed 
by  plaintiff  since  the  action  was  begun,  and  it  seems  that  the  fact 
that  both  parties  have  noticed  the  action  for  trial  does  not  deprive 
the  court  of  power  to  permit  a  supplemental  answer.  Blanc  v. 
Blmc,  67  Hun,  384,  51  St.  Kep.  822,  22  Supp.  264. 

Where  an  answer  interposed  by  defendant  contained  allegations 
sufficient  to  bring  the  subject-matter  within  the  provisions  of 
§  1743,  authorizing  an  action  to  be  maintained  to  produce  a  judg- 
ment declaring  a  marriage  contract  void  and  annulling  a  marriage 
on  the  ground  that  the  former  husband  or  wife  of  one  of  the  par- 
ties was  living  at  the  time  of  such  marriage,  and  that  the  mar- 
riage with  the  former  husband  or  wife  was  then  in  force,  it  was 
held  that  the  court  had  jurisdiction  of  the  person  and  subject- 
matter  of  the  action.  Jones  v.  Jones,  71  Hun,  519,  54  St. 
Rep.  885,  24  Supp.  1031. 

Answer  —  Setting  Up   Counterclaim. 

SUPREME  COURT  —  Ulster  County. 


SAMUEL  VAN  STEENBURGH 

agst. 
MARY  A.  VAN  STEENBURGH. 


The  defendant,  for  an  answer  to  the  complaint  of  the  plaintifE 
herein,  respectfully  shows  to  the  court : 

First.  She  admits  that  she  was  married  to  the  plaintifE,  at  the 
town  of  Saugerties,  in  the  county  of  Ulster,  and  State  of  New  York, 
in  or  about  the  year  1868,  and  denies  that  the  said  marriage  occurred 
as  aforesaid,  on  the  14th  day  of  November,  1870. 

Second.  Said  defendant  specifically  denies  that  five  years  have 
not  elapsed  since  the  plaintifE  discovered  the  fact  of  such  adultery, 
if  any,  so  charged,  and  alleges  that  more  than  five  years  have  elapsed 
since  the  said  defendant  has  lived  with  the  said  Jacob  Layman,  men- 
tioned in  said  complaint;  that  she  has  lived  with  said  Jacob  Layman 
since  about  the  year  1876,  in  the  same  manner  in  every  way  that  she 
has  since  the  1st  day  of  June,  1883,  and  that  said  plaintifE  had  full 
knowledge  of  the  same  for  more  than  nine  years  last  past. 

Third.  For  a  third  and  further  defence,  and  as  a  counterclaim 
herem,  said  defendant  alleges  that  at  divers  places  in  the  town  of 
Saugerties,  in  the  county  of  tQster,  N.  Y.,  and  at  various  times  be- 
tween the  1st  day  of  January,  1880,  and  this  time,  but  at  what  par- 
ticular times  and  places  the  defendant  is  unable  to  state,  the  plaintifE 
has  committed  adultery  with  one  Abbey  Jane  Terwilliger. 

Fourth.  For  a  fourth  and  further  defence,  and  as  a  counterclaim 
herein,  said  defendant  alleges  that  said  plaintiff  has  since  about  the 
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year  1879  or  1880,  lived  in  the  said  town  of  Saugerties,  with  the  said 
Abbey  Jane  Terwilliger,  in  open  and  notorious  adultery. 

Fifth.  For  a  fifth  and  further  defence,  and  as  a  counterclaim 
herein,  said  defendant  alleges  that  said  plaintiff,  at  the  town  of 
Saugerties,  Ulster  county,  N.  Y.,  and  at  various  times  between  the 
1st  day  of  January,  1874,  and  this  date,  but  at  what  particular  times 
and  places  the  defendant  is  unable  to  state,  the  plaintiff  has  com- 
mitted adultery  with  various  persons  to  this  defendant  unknown. 

Sixth.  That  such  adultery,  above  alleged,  was  committed  without 
the  consent,  connivance,  privity  or  procurement  of  defendant;  that 
five  years  have  not  elapsed  since  the  defendant  discovered  the  fact 
of  such  adultery,  so  charged,  and  that  defendant  has  not  voluntarily 
cohabited  with  plaintiff  since  the  commission  of  said  adultery,  or 
since  the  year  1873.  Wherefore,  the  defendant  demands  that  the 
complaint  of  the  plaintiff  be  dismissed,  with  costs. 

HALLO  CK,  JENNINGS  &  CHASE, 

Defendant's  Attorneys. 

AETICLE  XXV. 

ALIMOirr  AND  COUNSEL  FEES. 

Subd.  I.  Alimony  pendente  lite  in  actions  for  divorce  or  separation,  1113. 

§  1769.   Alimony,  expenses  of  action  and  costs;  how  awarded,  11 13. 
Subd.  2.  Counsel  fees,  1135. 
Subd.  3.  Practice  on  motion  for  alimony  and  counsel  fees,  11 39. 

Sub.  1.    Alimony  Pendente  Lite  in  Actions  for  Divorce  or  Separation. 

§  1769. 
§  1769.  Alimony,  expenses  of  action  and  costs;  hov  axrarded. 

Where  an  action  is  brought,  as  prescribed  in  either  of  the  last  two  articles, 
the  court  may,  in  its  discretion,  during  the  pendency  thereof,  from  time  to 
time,  make  and  modify  an  order  or  orders,  requiring  the  husband  to  pay  any 
sum  or  sums  of  money  necessary  to  enable  the  wife  to  carry  on  or  defend  the 
action,  or  to  provide  suitably  for  the  education  and  maintenance  of  the  chil- 
dren of  the  marriage,  or  for  the  support  of  the  wife,  having  regard  to  the 
circumstances  of  the  respective  parties.  The  final  judgment  in  such  action 
may  award  costs,  in  favor  of  or  against  either  party,  and  an  execution  may  be 
issued  for  the  collection  thereof,  as  in  an  ordinary  case ;  or  the  court  may,  in 
the  judgment,  or  by  an  order  made  at  any  time,  direct  the  costs  to  be  paid 
out  of  any  property  sequestered  or  otherwise  in  the  power  of  the  court. 

Note  the  provision  of  §  1774  that  "  the  interlocutory  judgment 
may  in  the  discretion  of  the  court  provide  for  the  payment  of 
alimony  until  the  entry  of  the  final  judgment." 

Alimony  is  the  allowance  which  the  husband  pays  to  the  wife 
while  living  apart  from  her,  by  order  of  the  court,  for  her  sup- 
port and  maintenance  or  it  may  be  a  provision  ordered  for  her 
sustenance,  to  be  paid  to  a  wife  by  her  divorced  husband.  Bish. 
on  Marriage  and  Divorce,  vol.  2,  §  352. 

Where  a  plaintiff  brings  an  action  against  her  husband,  and 
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sets  forth  facts  entitling  her  to  a  separation,  the  statute  does  not 
authorize  the  action  for  support  and  maintenance  as  a  distinct, 
substantive  relief,  and  there  is  no  authority  to  make  an  order  for 
support  and  maintenance.  Atwater  v.  Atwaier,  36  How.  431. 
The  circumstances  under  which  a  decree  for  maintenance  may  be 
made  must  be  of  such  a  nature  as  would  justify  separation. 
Buckman  v.  Buckman,  58  How.  278.  See  Davis  v.  Damis,  75 
N.  Y.  221 ;  Bamsden  v.  Bamsden,  91  N.  Y.  281,  and  other  cases 
cited  under  §  1766.  Alimony  may  be  granted  in  an  action  for 
separation  although  not  demanded  in  the  complaint.  Hecht  v. 
HecU,  14  Misc.  597,  36  N.  Y.  Supp.  271,  71  St.  Rep.  10. 

Where  the  marriage  relation  does  not  exist,  there  is  no  ground 
for  making  allowance  for  counsel  fees.  Hopper  v.  Hopper,  92 
Hun,  416.  Alimony  and  counsel  fees  will  not  be  allowed  where 
a  marriage  in  fact  is  not  shown,  and  the  cohabitation  was  origi- 
nally illicit.  Humphreys  v.  Humphreys,  49  How.  140.  But  ali- 
mony is  not  confined  to  cases  where  both  parties  admit  the  mar- 
riage to  have  been  legal ;  North  v.  North,  1  Barb.  Ch.  241,  and  it 
was  held  in  Smith  v.  Smith,  1  Edw.  255,  that  on  wife's  bill  for 
separation,  a  denial  of  marriage,  but  not  of  cohabitation  or 
cruelty,  was  no  answer  to  an  application  for  temporary  alimony. 
Alimony  and  counsel  fees  will  be  allowed  though  the  wife,  who 
has  contracted  a  second  marriage,  allege  that  her  marriage  with 
the  plaintiff  was  dissolved  by  a  foreign  divorce.  Starkweather  v. 
Starkweather,  29  Hun,  488.  Alimony  and  allowance  for  ex- 
penses will  not  be  allowed,  in  an  action  brought  by  the  wife, 
where  marriage  in  fact  is  denied  by  the  answer,  until  the  actual 
existence  of  the  marital  relation  is  proved  to  the  satisfaction  of 
the  court,  or  is  admitted.  It  is  not  necessary  that  the  fact  be  so 
conclusively  established  as  on  an  application  for  permanent  ali- 
mony or  other  ultimate  purposes  of  the  action.  If  the  putative 
wife  make  out  a  reasonably  plain  case,  she  should  be  allowed  ali- 
mony, although  her  claim  is  denied  by  the  husband.  Brinhley  v. 
Brinkley,  50  N.  Y.  184.  Marriage  must  be  admitted,  or  proof 
must  be  submitted  sufficient  to  authorize  the  court  to  determine 
that  the  applicant  is  the  wife  of  defendant;  and  when  facts  are 
stated  showing  the  contrary,  such  facts,  if  uncontroverted,  will 
prevent  an  allowance.  The  omis  is  on  the  applicant  for  alimony 
to  show  the  fact  of  marriage  with  certainty.  "Where,  at  the  time 
of  the  alleged  marriage,  plaintiff  believed  herself  competent  to 
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marry,  but  was  in  fact  under  a  disability,  wbich  subsequently 
ceased,  proof  of  cohabitation  without  any  new  marriage  contract, 
and  in  reliance  on  the  validity  of  the  original  marriage,  is  not 
satisfactory  proof  of  valid  marriage  for  allowance  of  alimony. 
Collins  V.  Collins,  71  N.  Y.  269. 

Pending  a  bill  by  wife  for  divorce,  the  court  will  make  an  order 
for  maintenance  pendente  lite,  and  also  a  sum  to  defray  her  ex- 
penses of  suit.  Denton  v.  Denton,  1  Johns.  Ch.  364;  Osgood  v. 
Osgood,  2  Paige,  621 ;  Collins  v.  Collins,  2  Paige,  9.  The  poverty 
of  the  husband  is  not  an  excuse.  Pursell  v.  Pursell,  3  Edw.  194. 
Such  allowance,  pendente  lite,  will  be  limited  to  the  actual  wants 
of  the  wife.  Saunders  v.  Saunders,  2  Edw.  491 ;  Oermond  v.  Oer- 
mond,  4  Paige,  643;  Morrell  v.  Morrell,  2  Barb.  280.  Contra, 
Leslie  v.  Leslie,  6  Abb.  (K.  S.)  193.  It  may  be  increased  in 
accordance  with  the  wife's  necessities  and  the  husband's  ability. 
Forrest  v.  Forrest,  5  Bosw.  672.  The  means  of  the  husband  are 
to  be  considered,  and  the  circumstances  in  life  of  the  parties; 
Hallock  V.  Ilallock,  4  How.  160 ;  and  alimony  is  allowed, 
although  she  can  earn  money  by  her  occupation.  Hoffman  v. 
Hoffman,  7  Eobt.  474.  The  authority  of  the  court  to  allow 
counsel  fees  depends  on  §  1769.  The  allowance  looks  to  the 
future;  she  cannot  be  allowed  a  sum  to  pay  expenses  already  in- 
curred. The  power  of  the  court  is  limited  to  the  allowance  of  such 
sums  pendente  lite  as  will  enable  her  to  carry  on  or  defend  the 
action.  If  she  has  made  her  defence  on  her  own  credit,  she  may 
not,  before  judgment,  have  an  order  compelling  her  husband  to 
pay  such  expenses.  An  allowance  for  past  expenses  may  be  made, 
it  seems,  where  it  is  shown  necessary  to  make  payment  to  carry  on 
the  action  further.    Beadleston  v.  Beadleston,  103  N.  Y.  402. 

But  alimony  pendente  lite  is  always  much  smaller  than  after 
judgment.  Simmons  v.  Simmons,  2  Robt.  212 ;  Leslie  v.  Leslie,  6 
Abb.  (N.  S.)  193.  There  is  no  fixed  rule  as  to  the  amount;  it 
may,  if  necessary,  include  a  sufficient  sum  to  enable  the  wife  to 
spend  the  winter  in  a  tropical  climate  for  the  benefit  of  her 
health.  Lynde  v.  Lynde,  4  Sandf.  Ch.  373 ;  s.  c,  2  Barb.  Ch.  72. 
The  amount  of  temporary  alimony  must  be  regulated  by  the  wife's 
necessities  and  husband's  ability.  DeLlamosas  v.  DeLlamosas, 
2  Hun,  380.  Temporary  alimony  may  be  given,  pending  a  refer- 
ence as  to  permanent  alimony,  though  no  order  was  made  before 
the  decree.    Forrest  v.  Forrest,  5  Bosw.  672.     Alimony  is  in  the 
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discretion  of  the  court.  McDonough  v.  McDonough,  26  How.  193 ; 
Miller  v.  Miller,  43  How.  125 ;  Douglas  v.  Douglas,  13  Abb. 
(E".  S.)  291;  Gilbert  v.  Oilbert,  15  St.  Kep.  822;  Oalusha  v. 
Oalusha,  43  Hun,  181.  But  nothing  but  money  can  be  ordered 
as  temporary  alimony;  cannot  order  use  of  horses  and  carriage. 
Simmons  v.  Simmons,  2  Eobt.  712.  A  woman  who  intervenes 
in  an  action  of  divorce,  claiming  to  be  the  lawful  wife,  may  be 
allowed  alimony  and  counsel  fees.  The  alimony  ceases  when  she 
is  dismissed  from  the  case  as  a  party,  but  she  may  be  allowed  a 
counsel  fee  to  prosecute  an  appeal.  Anonymous,  15  Abb.  (IS.  S.) 
307.  Alimony  and  counsel  fees  will  not  be  allowed  where  there 
is  no  probability  that  the  wife  will  succeed  in  her  suit.  Strong  v. 
Strong,  1  Abb.  (IST.  S.)  358;  Coddington  v.  Coddington,  10  Abb. 
450 ;  Jones  v.  Jones,  2  Barb.  Ch.  146 ;  Worden  v.  Worden,  3  Edw. 
Ch.  387 ;  Desbrough  v.  Desbrough,  29  Hun,  592.  Where  a  wife  is 
defendant,  the  court  will  not  make  an  order  for  alimony  and 
expenses  until  she  has  disclosed  the  nature  of  her  defence. 
Lewis  V.  Lewis,  3  Johns.  Ch.  519.  Affidavits  are  admitted  for 
the  purpose  of  fixing  the  amount.  Leslie  v.  Leslie,  6  Abb.  (ISr.  S.) 
193 ;  Wright  v.  Wright,  1  Edw.  62 ;  Hammond  v.  Hammond, 
Clarke,  151;  Hallock  v.  HallocJc,  4  How.  160.  On  a  reference  as 
to  temporary  alimony,  the  wife  need  not  prove  her  case  on  the 
merits.  Fowler  v.  Fowler,  4  Abb.  411 ;  Herforth  v.  Herforth,  2 
Abb.  483. 

An  order  of  the  Supreme  Court  granting  alimony  and  counsel 
fees  in  a  matrimonial  action  is  discretionary,  but  like  all  discre- 
tionary orders,  is  reviewable  upon  an  appeal  to  the  Appellate 
Division.  In  fixing  the  amount  of  alimony  the  court  should  take 
into  consideration  the  nature  of  the  action,  whether  or  not  the 
wife  has  a  good  cause  of  action,  the  probable  difficulty  in  proving 
her  case,  the  strength  of  the  case  she  is  required  to  meet,  the 
probable  expense  of  carrying  on  the  litigation  and  the  means  of 
the  husband,  including  his  expenditures  and  his  apparent  con- 
dition. Alimony  and  counsel  fees  should  never  be  given  to  a  wife 
merely  to  punish  a  husband  because  he  refuses  to  consent  to  a 
reference  of  the  action,  or  because  it  is  shown  by  the  proceedings 
that  he  is  an  unworthy  person.  An  order  doubling  the  amount 
of  alimony  and  counsel  fees,  in  case  the  defendant,  the  husband 
refuses  to  consent  to  a  reference,  is  entirely  unwarranted. 
Patterson  v.  Patterson,  4  App.  Div.  146,  38  Supp.  637. 
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The  General  Term  has  power  to  review  the  discretion  exercised 
by  the  Special  Term  in  allowing  a  certain  amount  to  the  wife  in 
an  action  brought  by  her  for  divorce  "  for  repayment  of  sums 
expended  by  her  in  her  support  and  maintenance,"  since  the  com- 
mencement of  the  action,  and  strike  out  the  allowance  as  improvi- 
dently  made  under  all  the  circumstances,  but  it  has  no  right  to 
do  so  upon  the  ground  that  the  lower  court  had  no  power  to 
allow  it.  Percival  v.  Percival,  35  St  Eep.  340,  affirmed,  124 
E".  Y.  637,  holding,  further,  that  it  must  appear  from  the  order 
that  the  action  of  the  General  Term  in  striking  out  the  allowance 
was  based  on  the  want  of  power  in  the  court  below  to  authorize 
this  court  to  review  it.  In  order  to  be  reviewable  in  Court  of 
Appeals,  the  opinion  cannot  \e  resorted  to  to  determine  the 
grounds  of  the  decision.  Distinguishing  Beadleston  v.  Beadleston, 
103  ]Sr.  Y.  402,  upon  the  ground  that  the  subject  there  under 
review  was  an  order  made  pendente  lite  after  the  referee  had 
made  his  report  which  convicted  the  wife  of  adultery,  although  no 
judgment  had  been  entered.  Alimony  may,  in  the  discretion  of 
the  court,  be  made  payable  from  the  commencement  of  the  action. 
McCarthy  v.  McCarthy,  143  IST.  Y.  235,  38  N.  E.  Eep.  288,  62 
St.  Eep.  184.  While  the  court  has  power  to  increase  alimony, 
such  increase  should  not  be  granted  unless  new  facts  are  shown 
which  did  not  exist  or  were  not  known  to  the  applicant  when  the 
former  order  was  made.  Straus  v.  Stratus,  38  St.  Eep.  478,  14 
Supp.  671. 

Pending  appeal  by  a  defendant  from  a  judgment  against  him 
for  a  limited  divorce,  upon  which  appeal  he  has  stayed  proceed- 
ings under  the  judgment,  the  action  is  still  pending  so  long  as  the 
appeal  is  undetermined,  and  the  court  has  power  to  make  an  allow- 
ance for  the  support  of  the  plaintiff  aud  by  way  of  counsel  fees  to 
enable  her  to  defend  the  appeal.  McBride  v.  McBride,  55  Hun, 
401,  29  St.  Eep.  256,  8  Supp.  448,  and  under  the  decision  on 
appeal,  119  N.  Y.  519,  30  St.  Eep.  78,  it  seems  that  after  judg- 
ment and  pending  an  appeal,  the  court  has  power  to  make  an 
order  for  the  payment  of  alimony  and  counsel  fees  to  enable  the 
wife  to  defend  the  appeal,  but  that  to  avoid  compelling  a  double 
payment  the  court  should  require  as  a  condition  that  the  plaintiff 
stipulate  the  sum  allowed  shall  in  case  of  an  affirmance  for  judg- 
ment be  applied  as  a  payment  thereof.  Distinguishing  Eaimp  v. 
Kaamp,  59  N.  Y.  212,  and  ErTcenhracTc  v.  Erhenhrack,  96  N.  Y. 
456. 
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Under  §  1769,  authorizing  the  court  in  an  action  for  divorce  to 
make  an  order  requiring  the  husband  to  pay  a  sum  necessary  to 
enable  the  wife  to  carry  on  or  defend  the  action,  such  an  allow- 
ance may  not  be  made  to  defray  expenses  already  incurred  unless 
it  appears  that  their  payment  is  necessary  in  order  to  enable  the 
wife  further  to  prosecute  or  defend.  In  such  an  action  brought 
by  the  wife  after  the  referee  reported  in  her  favor,  requiring 
defendant  to  pay  alimony  from  the  commencement  of  the  action, 
and  the  report  had  been  confirmed,  the  plaintiff  moved  "  for  coun- 
sel fees  and  extra  allowance  of  costs  in  addition  to  plaintiff's 
taxable  costs  and  disbursements,"  it  was  held  the  motion  was 
properly  denied.  It  seems  that  if  after  entry  of  judgment  in  such 
case  defendant  should  appeal,  and  upon  motion  then  made  it 
should  appear  that  the  wife  has  incurred  expenses  which  it  would 
be  necessary  for  her  to  pay  in  order  to  maintain  or  prosecute  her 
rights  under  the  judgment,  the  court  would  be  authorized  to 
make  an  allowance,  including  therein  such  expenses.  McCarthy 
V.  McCarthy,  137  IST.  Y.  500. 

The  court  has  no  power  to  grant  an  allowance  to  pay  for  past 
services,  even  though  the  party's  counsel  is  unwilling  to  act  in  the 
future  unless  paid  for  such  services.  Such  statement  is  insuffi- 
cient to  show  that  payment  is  essential  to  enable  the  party  to 
further  maintain  or  prosecute  her  rights.  Emerson  v.  Emerson, 
26  Supp.  292.  Orders  granting  alimony  and  counsel  fees  in 
divorce  cases  are  largely  in  the  discretion  of  the  Special  Term 
and  will  not  be  interfered  with  unless  it  clearly  appears  that  such 
discretion  has  been  abused.  Aldrich  v.  Aldrich,  74  Hun,  638,  56 
St.  Eep.  345,  26  Supp.  344. 

Alimony  pending  the  trial  is  discretionary,  and  ordinarily  the 
General  Term  will  not  interfere  with  purely  discretionary  orders, 
but  where  there  has  been  a  palpable  abuse  of  the  discretion 
vested  in  the  court  at  Special  Term,  or  where  it  has  been  con- 
trolled by  improper  considerations,  the  General  Term  will  review 
the  order  so  held  where  the  wife  was  compelled  to  waive  a  jury 
trial  as  a  condition  granting  temporary  alimony.  Lowenthal  v. 
Lowenthal,  68  Hun,  366,  51  St.  Rep.  883,  22  Supp.  858.  After 
an  order  has  been  granted  and  an  allowance  made  for  counsel  fees 
and  expenses,  but  refusing  alimony,  she  cannot  on  the  same 
grounds  move  at  another  Special  Term  for  an  additional  allow- 
ance without  showing  a  different  state  of  facts.  Simonds  v. 
Simonds,  10  Supp.  606 ;  s.  c,  32  St.  Rep.  127,  57  Hun,  290. 
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The  court,  in  granting  alimony  pendente  lite,  should  consider 
that  the  party  directed  to  pay  money  may  be  right  in  the  end 
and  should  provide  as  far  as  possible  for  such  a  contingency. 
Uhlmann  v.  Vhlmann,  17  Week.  Dig.  282.  Where  the  complaint 
and  affidavits  show  a  cause  of  action  for  divorce  within  the  juris- 
diction of  the  courts  of  this  State,  and  that  plaintiff  is  a  resident, 
and  defendant  was  served  in  this  State  and  has  appeared,  the  court 
has  power  to  award  alimony  to  the  plaintiff,  although  she  has 
demurred  to  the  answer,  alleging  that  both  parties  were  residents 
of  another  State  at  the  commencement  of  the  action  and  that  the 
court  had  no  jurisdiction.  Gray  v.  Gray,  143  N.  Y.  354,  38  N'. 
E.  Eep.  301,  62  St.  Eep.  350. 

The  wife  is  entitled  to  alimony  up  to  the  final  decree,  though 
there  be  a  verdict  against  her.  Stanford  v.  Stanford,  1  Edw. 
317.  But  in  case  of  an  appeal  by  her,  there  must  be  a  new  appli- 
cation. Moncrief  v.  Moncrief,  15  Abb.  187.  The  order  for  ali- 
mony is  superseded  by  the  judgment.  Wood  v.  Wood,  7  Lans. 
204.  An  order  for  alimony  pendente  lite  may  be  enforced  by 
injunction  and  receiver.  Carey  v.  Carey,  2  Daly,  424.  On  dis- 
continuance of  an  action  for  divorce,  the  court  may  direct  the 
payment  of  an  additional  counsel  fee  to  the  wife's  attorney. 
Green  v.  Green,  40  How.  465.  After  an  order  for  the  payment 
of  alimony  and  counsel  fees,  the  plaintiff  cannot  discontinue  with- 
out an  order  of  the  court  or  payment  of  the  sum  fixed.  Leslie  v. 
Leslie,  10  Abb.  (N.  S.)  64.  It  is  improper  in  the  order  directing 
alimony  to  order  the  payment  of  arrears;  the  payment  must  be 
left  to  be  enforced  in  the  ordinary  way.  Galinger  v.  Galinger, 
4  Lans.  473;  Hoffmam,  v.  Hoffman,  55  Barb.  269,  afiirmed,  46 
N.  Y.  30,  on  other  grounds.  Where  only  a  short  time  intervenes 
between  the  application  and  the  order  for  temporary  alimony,  it 
may  be  ordered  paid  from  the  date  of  application,  but  where 
seven  years  had  intervened,  held,  it  should  only  be  directed  paid 
from  date  of  the  order.  Collins  v.  Collins,  10  Hun,  272,  reversed 
on  other  grounds,  71  N.  Y.  269.  Alimony  may  be  increased 
pending  suit.  Leslie  v.  Leslie,  11  Abb.  (N.  S.)  311;  Forrest  v. 
Forrest,  5  Bosw.  672.  But  it  should  not  be  increased  if,  with 
voluntary  payments  by  the  husband,  it  seems  sufficient.  Mor- 
rell  V.  Morrell,  2  Barb.  480.  If  there  is  unreasonable  delay  in 
prosecuting  suit,  it  is  ground  for  discontinuance  of  alimony. 
Fowler  v.  Fowler,  4  Abb.  411.     But  though  new  trial  was  ren- 
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dered  necessary  by  disagreement  of  jury,  further  sum  was  not 
allowed  in  Kittle  v.  Kittle,  8  Daly,  72.  Where  plaintiff  in  divorce 
has  obtained  an  order  for  alimony,  and  subsequently  brings  an 
action  for  the  same  cause  in  another  State,  the  order  should  be 
stayed  until  the  abandonment  of  the  latter  action.  Nichols  v. 
Nichols,  12  Hun,  428. 

Where  all  the  facts  upon  which  plaintiff's  right  to  a  divorce  are 
based  are  denied  by  defendant,  and  the  preponderance  seems  to 
be  with  the  latter,  alimony  should  not  be  allowed,  but  the  case 
should  be  sent  to  a  referee  to  determine  the  facts.  Brerman  v. 
Brennom,  19  Week.  Dig.  342.  In  fixing  the  amount  of  alimony 
the  court  is  not  limited  to  what  is  barely  sufficient  to  support  the 
wife,  but  the  ability  of  the  husband  and  his  conduct  in  the  con- 
troversy leading  to  the  suit  are  to  be  considered.  Tearle  v. 
Tearle,  Abb.  Ann.  Dig.  1884,  page  5.  A  statement  of  the  amount 
of  the  husband's  annual  income  should  be  plainly  denied  in  order 
to  reduce  the  amount  of  alimony.  Lloyd  v.  Lloyd,  18  Week. 
Dig.  364.  A  plaintiff  is  not  released  from  the  obligation  of  pay- 
ing weekly  alimony  pendente  lite  by  the  filing  of  a  referee's  report 
in  his  favor;  his  obligation  does  not  cease  till  entry  of  judgment. 
Beadleston.  v.  Beadleston,  23  Week.  Dig.  365.  Where  the  wife 
was  a  drunkard  and  her  husband  made  her  a  weekly  allowance,  a 
reference  was  ordered  to  ascertain  if  it  was  sufficient  and  if  she 
was  to  be  trusted  with  the  money.  Saunders  v.  Saunders,  2 
Edw.  491.  An  order  for  temporary  alimony  and  expenses  will 
not  be  made  where  it  is  reasonably  certain  that  the  wife  has  ample 
resources  of  her  own.  Maxwell  v.  Maxwell,  28  Hun,  566.  But 
while  the  fact  that  a  wife  has  means  is  to  be  considered,  it  does 
not  bar  her  rights  or  deprive  her  of  alimony,  where  it  appears 
that  an  allowance  is  necessary.  Merritt  v.  Merritt,  99  N.  T. 
643,  distinguishing  Collins  v.  Collins,  80  IST.  Y.  1,  holding  that, 
where  the  wife  had  suitable  provision  already  made  her  by  the 
husband,  alimony  pendente  lite  should  not  be  granted.  When  an 
order  has  been  made  granting  alimony  to  defendant,  the  court 
may  make  an  order  discontinuing  the  same  unless  defendant 
shall  consent  to  appear  upon  the  trial  for  the  purpose  of  identifi- 
cation by  plaintiff's  witnesses.  Jacobson  v.  Jmcohson,  12  Civ. 
Pro.  K.  198. 

Alimony  and  counsel  fees  may  be  granted  to  a  wife  pending  her 
appeal  in  an  action  for  divorce,  where  it  appears  that  the  appeal  is 
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in  good  faith  and  for  a  reasonable  cause.  Halstead  v.  Hailstead, 
11  Misc.  592,  holding  that  the  action,  within  the  purview  of 
§  1769,  is  pending  so  long  as  the  appeal  is  undetermined,  citing 
McBride  v.  McBride,  119  N.  Y.  519.  An  order  granting  alimony 
in  an  action  for  absolute  divorce  cannot  be  made  conditional  upon 
defendant's  consent  to  a  trial  by  referee,  as  the  defendant  is 
entitled  of  right  to  a  trial  by  jury  and  does  not  lose  such  right  by 
delay  in  moving  to  have  issues  framed  for  trial.  Ulhricht  v. 
Ulhricht,  89  Hun,  479,  35  Supp.  324. 

Alimony  pendente  lite  can  only  be  granted  for  future  support 
and  should  commence  from  the  time  of  the  application  therefor. 
Thrall  v.  Thrall,  83  Hun,  188,  31  Supp.  591,  64  St.  Eep.  145. 
Alimony  pendente  lite  will  not  be  granted  in  a  suit  for  divorce  on 
the  ground  of  adultery  where  all  the  charges  are  made  on  informa- 
tion, and  it  does  not  apipear  that  plaintiff  believes  the  charges 
and  defendant  positively  denies  them.  Moriarty  v.  Moriarty,  10 
Supp.  228. 

Alimony  pendente  lite  will  be  allowed  in  an  action  for  divorce 
where  there  is  some  competent  evidence  of  the  defendant's  guilt. 
Oray  v.  Oray,  78  Hun,  610,  60  St.  Kep.  225,  28  Supp.  856. 
Where  the  answer  in  an  action  by  a  wife  for  absolute  divorce  sets 
up  counter-charges  of  adultery,  the  investigation  of  which  involves 
long  and  expensive  litigation,  an  allowance  to  meet  the  expenses 
thereof  will  be  granted,  although  she  is  not  entitled  to  the  alimony. 
8haw  V.  Shaw,  26  Supp.  715. 

Under  §  1769  an  allowance  cannot  be  made  for  past  expenses 
to  the  wife.  Straus  v.  Straus,  50  St.  Kep.  845,  citing  Beadleston 
V.  Beadleston,  103  JST.  Y.  402,  3  St.  Kep.  634.  A  wife  who  denies 
on  oath  the  charges  made  against  her  is  entitled  to  an  allowance 
for  counsel  fees  to  defend  the  action,  although  the  opposing  affi- 
davits show  her  guilty.  Poverty  of  the  husband  is  no  defence  to 
such  an  application.  Cohen  v.  Cohen,  11  Misc.  704,  32  Supp. 
1082,  66  St.  Rep.  336. 

The  wife  when  sued  for  divorce  is  entitled  to  alimony  and 
counsel  fees,  and  when  she  denies  under  oath  the  charges  in  the 
complaint,  although  it  may  appear  from  the  affidavits  presented 
by  the  husband  that  she  is  guilty  of  the  charges.  Poverty  of  the 
husband,  although  talien  into  account  in  fixing  the  amount,  will 
not  furnish  ground  for  the  denial  of  any  alimony.  Bvhlvnshy  v. 
Rtiilvnshy,  24  Supp.  920 ;  Walsh  v.  Waish,  4  Misc.  448,  54  St. 
Actions,  Vol.  II  —  71 
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Eep.  158,  24  Supp.  335,  The  rule  is  to  allow  only  such  alimony 
as  the  husband  is  able  to  pay  and  is  sufficient  to  properly  support 
the  wife  and  enable  her  to  try  the  action,  taking  into  considera- 
tion the  nature  of  the  husband's  means  and  the  situation  of  the 
parties  in  society.  Wells  v.  Wells,  10  St.  Eep.  248;  Gilbert  v. 
Gilbert,  15  St.  Eep.  822. 

In  making  an  allowance  it  is  not  proper  to  provide  for  the  trans- 
fer of  household  furniture  to  the  wife  and  daughter  of  the  guilty 
party.  It  should  compel  the  husband  to  support  them  by  supply- 
ing their  needs.  Doe  v.  Doe,  52  Hun,  405,  5  Supp.  514,  24  St. 
Eep.  364.  See  Browne  v.  Browne,  9  Civ.  Pro.  E.  180,  as  to  what 
is  required  to  be  shown  to  entitle  the  wife  to  temporary  alimony. 
A  married  woman  who  has  received  an  allowance  under  §  1769  is 
not  entitled  to  a  further  allowance  unless  it  appears  that  such 
allowance  is  necessary  to  enable  her  to  carry  on  the  litigation. 
Siwmpfer  v.  Stampfer,  11  Supp.  588. 

Where  it  was  stipulated  that  no  application  for  further  counsel 
fees  or  alimony  should  be  made  "  until  the  result  of  this  action  is 
reached ;  "  held,  that  the  stipulation  was  not  a  bar  to  an  applica- 
tion for  payment  by  the  husband  of  the  wife's  expenses  at  the 
next  trial.  Van  Warmer  v.  Van  Warmer,  11  Supp.  247.  The 
amount  of  alimony  can  at  any  time  be  increased  by  consent  of 
defendant.  Stahl  v.  StaJil,  12  Supp.  854,  distinguishing  Kamp  v. 
Karnip,  59  IST.  Y.  212.  Alimony  was  reduced  on  appeal  in  the 
following  cases:  Williams  v.  Williams,  25  St.  Eep.  183;  s.  c,  17 
Civ.  Pro.  E.  297,  6  Supp.  645  ;  Galusha  v.  Galusha,  43  Hun,  181 ; 
Hardy  v.  Hardy,  6  Supp.  300 ;  s.  c,  25  St.  Eep.  832 ;  Straus  v. 
Btraus,  14  Supp.  671. 

Upon  dismissal  of  the  complaint  in  a  husband's  action  for 
divorce,  on  the  ground  of  adultery,  the  court  may  allow  alimony 
and  counsel  fee.  Freeman  v.  Freeman,  8  Abb.  N.  C.  174.  The 
general  rule  is  to  allow  alimony  to  a  wife,  almost  as  of  course. 
Leslie  v.  Leslie,  6  Abb.  (IST.  S.)  193.  This  is  so  where  she  denies 
the  guilt  or  sets  up  forgiveness  or  recrimination,  unless  the  court 
is  satisfied  she  is  in  the  wrong.  Strong  v.  Strang,  1  Abb.  (N".  S.) 
358;  Clarh  v.  ClarTc,  7  Eobt.  284;  Ford  v.  Ford,  10  Abb.  (N. 
S. )  74.  She  will  be  allowed  alimony  and  counsel  fees  unless  it  is 
apparent  she  has  no  case,  where  she  sues  for  divorce  on  ground 
of  adultery.  Miles  v.  Miles,  6  Week.  Dig.  559 ;  and  the  husband's 
poverty  is  not  an  answer  to  the  application.     Purcell  v.  Purcell 
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3  Edw.  194;  Hallock  v.  Hallock,  4  How.  160.  An  allowance  was 
granted  to  enable  a  wife  to  sue  for  divorce,  although  her  husband 
had  an  action  pending  in  another  State,  it  not  appearing  that  in 
that  State  defendant  could  have  affirmative  relief.  Whitney  v. 
Whitney,  22  How.  175.  Where  the  wife  answered,  alleging 
adultery  on  the  part  of  the  husband,  and  that  she  had,  on  that 
ground,  procured  an  absolute  divorce  from  him  in  another  State, 
and  subsequently  married  the  person  with  whom  plaintiff  claimed 
she  had  committed  the  adulterous  acts,  for  which  he  sought  a 
divorce,  held,  that  the  case  was  one  in  which  the  court  should  exer- 
cise its  discretion  as  to  granting  an  allowance  on  an  application 
by  the  wife.  Starkweather  v.  Starkweather,  29  Hun,  488.  Ali- 
mony will  be  refused  if  the  charges  of  adultery  are  on  information 
and  belief  and  defendant  denies  them.  Monk  v.  Monk,  1  Eobt. 
153.  And  so  where  a  strong  case  was  made  out  against  the  wife. 
Koch  V.  Koch,  42  Barb.  515.  Where  the  evidence  before  the 
referee  shows  that  the  vsdfe,  being  plaintiff,  is  in  fault  and  is  not 
without  means,  alimony  will  be  denied.  Harrison  v.  Harrison, 
2  Law  Bull.  56.  Alimony  may  be  allowed  the  wife  in  an  action 
against  her  for  a  divorce.  Ford  v.  Ford,  10  Abb.  (N.  S.)  74; 
Leslie  V.  Leslie,  10  Abb.  (N.  S.)  64,  Ct.  of  App.  This  is  in  the 
discretion  of  the  court.  Jones  v.  Jones,  2  Barb.  Ch.  146; 
McDonough  v.  McDorwucfh,  26  How.  193.  Alimony  is  not 
granted  to  the  wife,  in  an  action  for  adultery  against  her,  by  the 
husband,  where  a  gross  case  is  made  out  against  her.  Griffin  v. 
Griffin,  23  How.  189 ;  Koch  v.  Koch,  42  Barb.  515 ;  and  even  if 
the  husband  has  recovered  a  verdict  against  a  person  for  adultery 
with  the  wife,  that  fact  is  said  to  be  no  answer  to  an  application 
for  alimony  if  she  denies  the  adultery.  Williams  v.  Witliamis,  3 
Barb.  Ch.  628.  The  disagreement  of  a  jury,  on  a  trial,  shows 
reasonable  ground  for  defence  and  authorizes  alimony.  Strong 
V.  Strong,  1  Abb.  (N.  S.)  358.  Alimony  was  refused  where  it 
appeared  that  the  vsrife  had  had  a  prior  husband  and  had  obtained 
a  limited  divorce  from  him  shortly  before  her  marriage  with, 
plaintiff,  although  she  swore  she  had  not  heard  of  him  for  nine 
years.  Kinzey  v.  Kinzey,  7  Daly,  460.  Where,  in  an  action 
by  the  wife,  recriminating  charges  of  adultery  are  made,  unless 
the  proof  is  controverted  alimony  pendente  lite  will  be  denied. 
Collins  V.  Collins,  71  N.  Y.  269.  On  reference  in  wife's  suit  to 
ascertain  proper  amount  of  alimony  and  counsel  fees  pendente 
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lite,  proof  of  her  misconduct  is  admissible  only  to  show  it  was  so 
glaring  that  no  aid  should  be  given  her  to  prosecute.  Fowler  v. 
Fowler,  4  Abb.  411.  See  Wells  v.  Wells,  10  St.  Kep.  248,  as  to 
construction  there  given  of  §§  1759  and  1771;  also  for  citation 
of  authorities  as  to  alimony. 

The  application  of  defendant  for  alimony  and  counsel  fee  in  an 
action  for  absolute  divorce  brought  by  the  husband  will  be  denied 
only  when  it  appears  from  the  facts  before  the  court  that  the  wife's 
guilt  and  the  husband's  innocence  preclude  any  reasonable  doubt 
of  ultimate  judgment  for  plaintiff.  Frickel  v.  Frickel,  4  Misc. 
382,  24  Supp.  483. 

In  general,  if  a  wife  is  sued  for  divorce,  in  her  answer  either 
denies  her  guilt  or  sets  up  affirmative  defences,  such  as  forgiveness 
or  recrimination,  counsel  fee  and  alimony  will  be  allowed  her 
unless  the  court  is  satisfied  that  she  is  altogether  in  the  wrong  or 
has  no  reasonable  ground  of  defence ;  but  it  was  further  held  that 
when  the  Special  Term  reaches  that  conclusion  from  evidence 
which  may  reasonably  justify  it,  the  appellate  court  should  not 
interfere  with  the  exercise  of  its  discretion  in  refusing  alimony. 
Strong  v.  Strong,  1  Abb.  (IST.  S.)  358. 

In  wife's  suit  for  separation  a  meritorious  cause  must  be  shown ; 
a  single  instance  of  cruelty  with  vague  charges  of  others  is  not 
sufficient,  Hollermcm  v.  HoUerman,  1  Barb.  64;  Solomon  v. 
Solomon,  28  How.  218 ;  Warden  v.  Worden,  3  Edw.  387 ;  Bertschy 
V.  Bertschy,  14  Week.  Dig.  111.  Granting  alimony  in  a  suit  for 
limited  divorce  is  discretionary  and  it  will  be  denied  where  con- 
flict of  evidence  creates  doubts  of  ultimate  success,  especially 
where  the  plaintiff  has  an  income  of  her  own  sufficient  for  support. 
Counsel  fees,  however,  will  be  granted  where  plaintiff's  statement 
makes  out  a  prima  facie  case.  Douglas  v.  Douglas,  13  Abb.  (N. 
S.)  291;  Carpenter  v.  Carpenter,  19  How.  539.  General  allega- 
tions of  abandonment  and  of  neglect  to  support  are  insufficient. 
Bouion  V.  Bouton,  3  Eobt.  715.  The  wife  must  make  it  appear 
that  she  has  been  injured  and  has  a  cause  of  action  to  entitle  her 
to  alimony.  Jones  v.  Jones,  2  Barb.  Ch.  146 ;  Bissell  v.  Bissell,  1 
Barb.  430 ;  Browne  v.  Browne,  9  Civ.  Pro.  E.  180.  After  judg- 
ment for  separation  awarded  the  husband  in  an  action  against  his 
wife,  the  court  has  no  power  to  order  an  allowance  for  her  support. 
Waring  v.  Waring,  100  N.  Y.  570.  In  an  action  brought  for 
separation  on  the  ground  of  cruelty,  the  General  Term  held  that 
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the  pleadings  in  the  action  and  the  evidence  taken  before  the 
referee  were  sufficient  to  authorize  the  making  of  an  allowance  for 
support  and  counsel  fees.  De  LUcmvosas  v.  De  Llamosas,  2  Hun, 
280 ;  appeal  dismissed,  62  N.  Y.  618.  Where  the  wife  allows  the 
bill  to  be  taken  as  confessed,  she  cannot,  on  affidavits  that  the 
material  charges  are  false,  have  an  allowance.  Perry  v.  Perry, 
2  Barb.  Ch.  285.  Application  for  alimony  denied  where  it 
appeared  that  the  alleged  abandonment  consisted  in  the  wife's 
refusal  to  live  elsewhere  than  in  a  residence  of  her  own  selection. 
Beihune  v.  Bethwne,  5  Law  Bull.  71. 

An  order  for  the  payment  of  alimony  and  counsel  fees  cannot 
be  granted  in  an  action  for  separation  where  the  case  presented 
does  not  justify  a  decree  of  divorce  or  separation.  Rwmsden  v. 
Bcdmsden,  28  Hun,  285 ;  on  appeal,  91  'N.  Y.  281.  In  an  action 
for  limited  divorce,  on  ground  of  abandonment,  the  fact  that  the 
wife  has  voluntarily  left  the  husband  and  does  not  purpose  to 
return,  is  an  answer  to  an  application  for  alimony.  Desbrough  v. 
Desbrough,  29  Hun,  592.  Licentious  conduct  on  the  part  of  the 
wife  would  greatly  diminish  her  claim  for  maintenance  and  wholly 
destroy  it  if  it  existed  before  the  first  cruel  treatment.  Bedell  v. 
Bedell,  1  Johns.  Ch.  604.  See  Peckford  v.  PecJcford,  1  Paige, 
274.  Where  the  wife  is  destitute  and  shows  merits,  alimony  will 
be  allowed.     Snyder  v.  Snyder,  3  Barb.  621. 

In  actions  for  separation,  in  the  Superior  Court,  alimony  and 
counsel  fees  were  refused  in  Potion  v.  Patton,  13  Misc.  726,  35 
Supp.  250,  69  St.  Eep.  567,  and  Rmpp  v.  Ruopp,  35  Supp.  251. 
In  an  action  for  separation  on  the  ground  of  neglect  and  refusal 
to  support  plaintiff,  an  order  for  alimony  and  counsel  fee  may  be 
made  on  motion  in  the  action  without  instituting  proceedings 
therefor  by  petition.  Kirsch  v.  Kirsch,  45  St.  Eep.  287,  18 
Supp.  447.  In  an  action  for  a  judicial  separation  where  defend- 
ant committed  bigamy  by  marrying  plaintiff,  a  motion  for  alimony 
and  counsel  fee  cannot  be  granted,  as  no  marital  relation  exists 
between  the  parties.  Blinks  v.  Blinks,  5  Misc.  193,  25  Supp.  768. 
An  agreement  entered  into  by  parties  for  separation  through  a 
trustee,  by  which  the  husband  becomes  bound  to  contribute  a 
specified  sum  toward  the  support  of  his  wife  and  child,  is  binding 
on  the  parties  so  long  as  it  remains  unrevoked  and  may  properly 
be  followed  in  the  decree  of  divorce  as  to  the  provisions  for  the 
wife,  but  is  not  binding  upon  the  child.     Atherton  v.  Atherton, 


1126  MATEIMOUIAL    ACTIONS. 

82  Hun,  179,  31  Supp.  977,  64  St.  Eep.  798 ;  affirmed,  155  N.  Y, 
129 ;  reversed,  181  U.  S.  155. 

An  agreement  in  a  deed  for  separation  for  the  payment  of  a 
specified  sum  for  the  wife's  support,  and  that  upon  default  an 
order  for  alimony  at  the  same  amount  may  be  granted  in  an  action 
for  divorce,  precludes  the  husband  from  objecting  to  order  grant- 
ing such  alimony.  Thrall  v.  Thrall,  83  Hun,  188,  31  Supp.  591, 
64  St.  Eep.  145.  A  decree  allowing  alimony  at  twenty  dollars 
per  week,  payable  in  sums  of  forty  dollars  semi-monthly,  after 
payment  and  receipt  of  the  semi-monthly  sums  for  several  years 
without  objection,  will  not  be  construed  as  requiring  the  payment 
of  more  than  $960  per  year.  Mooney  v.  Mooney,  10  Misc.  386, 
63  St.  Eep.  403,  31  Supp.  118.  Where  plaintiff  sued  for  divorce 
on  the  ground  of  adultery  and  obtained  an  order  granting  her 
counsel  fees  but  no  alimony,  and  it  appeared  that  five  years  pre- 
viously she  had  obtained  an  absolute  divorce  in  another  State  on 
the  same  ground,  and  that  defendant  had  since  married  outside 
of  this  State  a  woman  with  whom  plaintiff  now  claimed  he  com- 
mitted adultery,  plaintiff  alleging  that  the  first  divorce  was  void ; 
held,  that  the  order  granting  counsel  fees  should  be  reversed,  as 
plaintiff  was  entitled  neither  to  them  nor  to  alimony.  Oher  v. 
Oher,  28  St.  Eep.  32,  7  Supp.  843. 

Alimony  will  not  be  granted  in  actions  for  absolute  divorce 
where  all  the  charges  of  adultery  are  made  on  information  and 
belief,  if  the  defendant  positively  denies  the  charges.  Moriarty 
V.  Moriarty,  32  St.  Eep.  115. 

An  order  made  under  §  1769,  providing  that  pending  an  action 
for  divorce  and  separation  the  court  may  make  an  order  requiring 
the  husband  to  pay  money  necessary  to  enable  the  wife  to  carry 
on  the  action,  loses  its  force  on  the  death  of  the  husband  and 
cannot  thereafter  be  enforced.  An  order  of  that  character  can- 
not be  sustained  where  it  directs  payment  of  counsel  fee  to  the 
attorneys  and  not  to  the  wife,  the  assumption  of  the  statute  being 
that  she  lacks  means  to  prepare  for  trial.  Kellogg  v.  Stoddard, 
89  App.  Div.  137,  84  Supp.  1015. 

Where  defendant,  in  an  action  for  separation,  was  in  default 
and  it  appeared  that  there  was  no  contest,  and  no  unusual  diffi- 
culty in  the  matter  of  the  proof  of  defendant's  income  for  the 
purpose  of  an  order  for  alimony,  an  allowance  of  $100  for  counsel 
fees  is  sufficient,  and  ten  dollars  per  week  and  occupancy  of  the 
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residence  was  allowed  by  way  of  alimony  pendente  lite.  It  was 
held  that  while  the  court  could  not  direct  the  plaintiff,  in  an 
action  for  separation,  to  have  the  use  of  residence  pendente  lite, 
it  could  make  an  order  for  temporary  alimony  on  the  basis  of 
such  use  being  conceded,  and  the  defendant  will  be  considered  to 
have  consented  thereto,  not  having  moved  to  resettle  the  order, 
Bressette  v.  Bressette,  95  App.  Div.  167,  88  Supp.  580. 

Since  a  husband's  obligation  to  support  his  wife  inheres  in  the 
marriage  obligation,  she  is  entitled  to  alimony  and  counsel  fee 
pending  an  action  for  separation,  unless  the  husband  is  relieved 
therefrom  by  agreement  with  the  wife  through  a  trustee,  or  by 
some  act  of  misconduct  on  her  part.  Hwwley  v.  JSawley,  95  App. 
Div.  274,  88  Supp.  606. 

Where  it  appears  that  the  husband's  income  is  about  $4,500  a 
year,  and  the  judgment  awards  plaintiff  the  custody  of  four  chil- 
dren, an  allowance  of  $2,400  alimony  is  not  excessive.  Harris 
V.  Harris,  83  App.  Div.  123,  82  Supp.  568. 

Alimony  to  plaintiff  of  $500  a  year  is  not  excessive,  where  the 
defendant's  conceded  income  is  amply  sufficient  to  pay  such  an 
amount.     Valentine  v.  Valentine,  87  App.  Div.  156,  84  Supp.  37. 

In  Taylor  v.  Taylor,  173  N.  Y.  266,  the  court  considers  the 
sufficiency  of  evidence  to  authorize  a  finding  that  defendant  had 
abandoned  plaintiff  and  refused  and  neglected  to  support  her, 
furnishing  support  for  a  judgment  of  separation  and  an  allowance 
of  alimony.  The  court  discusses  the  effect  and  sufficiency  of  a 
common-law  marriage. 

Where  a  wife  denies  on  oath  charge  of  adultery,  she  is  entitled 
to  alimony  pendente  lite  unless  the  evidence  of  her  guilt  is  so 
preponderating  and  convincing  as  to  render  it  most  improbable 
that  she  will  succeed  at  the  trial.  Olaser  v.  Glaser,  36  Misc.  231, 
73  Supp.  284. 

Counsel  fees  and  expenses  in  an  action  for  separation,  where 
the  trial  of  the  issue  as  to  whether  there  was  a  marriage  resulted 
in  a  disagreement,  allowance  of  counsel  fees  to  plaintiff  for  pur- 
pose of  further  prosecution  of  the  action  is  proper,  but  the  defend- 
ant should  not  be  required  to  pay  the  expenses  of  the  stenog- 
rapher's fees  on  the  mistrial,  they  not  being  necessary.  Herma/wn 
V.  Hermann,  88  App.  Div.  76,  84  Supp.  736. 

Where  defendant,  adjudged  in  contempt  for  refusal  to  pay 
alimony  and  counsel  fees  ordered,  removes  from  the  jurisdiction  of 
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the  court  to  prevent  enforcement  of  its  order,  the  order  will  not  be 
modified  by  reducing  the  amount  directed  to  be  paid,  and  the 
contempt  vacated  until  such  defendant  again  places  himself  within 
its  jurisdiction.  Sibley  v.  Sibley,  66  App.  Div.  552,  73  Supp. 
244. 

Where  husband  and  wife  are  living  apart  under  a  separate  agree- 
ment for  the  separate  support  and  maintenance  of  the  wife  during 
life,  made  through  the  intervention  of  a  trustee  and  under  justi- 
fiable circumstances,  and  she  has  released  her  husband  from  all 
liability  in  her  behalf,  and  the  trustee  has  agreed  to  save  him 
harmless  from  her  debts,  the  law  does  not  authorize  an  award  of 
alimony  pendente  lite.,  iipon  the  husband's  bringing  an  action  for 
absolute  divorce,  especially  when  she  does  not  oflEer  to  surrender 
her  rights  under  the  separation  agreement  nor  show  that  the 
property  set  apart  to  her  use  has  been  consumed.  Orube  v.  Grube, 
65  App.  Div.  239,  72  Supp.  529. 

In  Kiralfy  v.  Kiralfy,  36  Misc.  407,  73  Supp.  408,  10  Anno. 
Cases,  346,  where  the  wife  has  re-married,  and  the  husband's  means 
were  impaired,  the  amount  of  alimony  allowed  her  was  reduced. 

An  award  of  alimony  pendente  lite  should  not  embrace  an  allow- 
ance for  the  support  and  maintenance  of  the  defendant's  child  by  a 
former  marriage;  nor  has  the  court,  on  a  motion  for  temporary 
alimony  and  counsel  fees,  authority  to  award  the  custody  of  the 
child  to  its  grandfather,  who  was  not  a  party  to  the  proceeding. 
Wood  V.  Wood,  61  App.  Div.  96,  70  Supp.  72. 

A  motion  may  be  made  for  alimony  and  counsel  fee  in  an  action 
brought  by  a  wife  for  separation  and  support,  where  she  has  been 
compelled  to  leave  her  husband,  and  she  is  not  obliged  to  resort  to 
a  police  court  for  relief.  Miers  v.  Miers,  35  Misc.  476,  71  Supp. 
1058,  modified,  65  App.  Div.  615,  73  Supp.  1141. 

In  LeBowski  v.  LeBowshi,  27  Misc.  759,  59  Supp.  499,  alimony 
was  not  allowed  in  an  action  of  separation  brought  by  the  wife 
upon  the  ground  that  the  police  courts  afford  her  ample  remedies 
for  compelling  her  husband  to  support  her. 

Where  a  wife  presents  a  prima  facie  case,  in  an  action  for  sepa- 
ration or  divorce,  or  prima  facie  defence  to  such  action,  and  there 
is  reasonable  ground  to  believe  that  she  will  succeed,  there  is  no 
propriety  in  the  Supreme  Court  refusing  to  exercise  the  authority 
conferred  by  §  1769  of  making  temporary  provision  for  her  sup- 
port and  that  of  her  children  pending  the  action,  and  relegating 
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them  to  courts  of  limited  jurisdiction  to  there  institute  proceedings 
of  a  criminal  nature.  Weigand  v.  Weigand,  103  App.  Div.  42,  92 
Supp.  679,  34  Civ.  Pro.  E.  186. 

In  Oreem  v.  Greene,  59  App.  Div.  621,  69  Supp.  1135,  the 
court  refused  an  allowance  to  a  defendant  where  she  had  means 
of  her  own  and  opportunity  to  continue  to  live  with  her  parents. 

Plaintiff,  in  divorce  action,  to  whom  her  hushand  had  given  one- 
half  of  his  estate,  was  held,  in  Hodge  v.  Hodge,  90  App.  Div.  611, 
not  entitled  to  alimony  and  counsel  fees. 

It  further  held  that  where  no  competent  evidence  of  adultery 
was  offered,  and  defendant  denied  committing  it,  alimony  and 
counsel  fees  should  not  be  awarded  plaintiff. 

In  Vaughn  v.  Vaiighn,  89  App.  Div.  611,  85  Supp.  443,  an 
order  denying  plaintiff's  motion  for  alimony  and  counsel  fee,  in 
an  action  for  separation,  was  reversed. 

In  Valentine,  v.  Valentine,  87  App.  Div.  156,  84  Supp.  37,  an 
allowance  to  the  wife  for  the  support  of  the  children  amountinvi 
to  a  little  more  than  one-half  of  what  the  husband  conceded  to  be 
his  income  was  held  not  excessive. 

While  in  Davis  v.  Davis,  78  App.  Div.  500,  79  Supp.  621,  it 
was  held  that  the  proportion  of  the  husband's  income  which  shall  be 
applied  must  vary  according  to  the  circumstances  of  the  case. 

An  order  for  alimony  must  be  based  upon  proof  of  the  husband's 
pecuniary  resources.  Randall  v.  Randall,  29  Misc.  423,  60  Supp. 
718,  7  IST.  Y.  Anno.  Cases,  45. 

But  alimony  pendente  lite  will  not  be  refused  unless  it  appears 
that  the  husband's  success  is  inevitable.  Levy  v.  Levy,  29  Misc. 
374,  68  Supp.  485. 

An  order  for  alimony  will  not  be  reversed  although  the  aiEdavits 
present  strong  proof  against  the  wife,  where  she  denies  the  allega- 
tions on  oath  and  presents  a  case  of  brutality  on  the  part  of  her 
husband.  Boesenberg  v.  Boesenberg,  50  App.  Div.  622,  63  Supp. 
770,  distinguishing  Stearns  v.  Stearns,  33  App.  Div.  630,  in  which 
the  undisputed  and  unexplained  facts  showed  that  the  denial  of  the 
charge  of  adultery  was  absolutely  false. 

Where  husband  and  wife  on  separation  had  executed  articles  by 
which,  in  consideration  of  a  fixed  sum,  she  agreed  to  release  him 
from  all  liability  for  her  support  and  interest  in  his  property,  and 
he  having  procured  a  divorce  in  another  State  on  the  ground  of 
desertion,   it  was  held  the  wife,  while  entitled  to   an  absolute 
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divorce,  was  not  entitled  to  alimony,     Taylor  v.  Taylor,  32  Misc. 
312,  66  Supp.  561. 

In  Bonan  v.  Eonan,  32  Misc.  467,  66  Supp.  799,  proof  of  the 
adultery  of  the  wife,  made  in  an  action  between  other  parties,  was 
held  to  excuse  the  husband  from  payment  of  alimony,  but  not  from 
the  support  of  their  child,  though  payment  must  be  made  till  the 
order  is  modified. 

In  an  action  for  a  separation  on  the  ground  of  cruel  and  in- 
human treatment,  where  no  distinct  act  was  stated  nor  time  and 
place  specified,  and  the  answering  aflSdivaits  denied  the  general 
charges  and  showed  adultery  on  the  part  of  plaintiff,  allowance  of 
alimony  and  counsel  fee  was  held  to  be  improper.  Mackintosh  v. 
Mackintosh,  44  App.  Div.  118,  60  Supp.  679. 

A  denial  in  the  answer  of  an  allegation  in  the  complaint  that  the 
plaintiff  was  at  the  time  of  the  commencement  of  the  action  an 
actual  resident  of  this  State,  does  not  take  from  the  court  the 
power  to  award  temporary  alimony  and  expenses.  Brinhley  v. 
BrinUey,  50  K  Y.  184. 

A  decree  of  divorce  is  an  adjudication  of  the  facts  bearing  on 
plaintiff's  right  to  alimony,  which  might  have  been  litigated,  as 
well  as  those  that  were  litigated.  Goodsell  v.  Goodsell,  46  Misc. 
158,  93  Supp.  1038,  affirmed,  107  App.  Div.  625. 

A  wife  brought  an  action  against  her  husband,  while  they  were 
living  apart  under  an  agreement  of  voluntary  separation,  and 
demanded  a  judgment  for  a  separation  on  the  ground  of  cruel  and 
inhuman  treatment  and  of  abandonment,  and  that  the  agreement 
for  separation  be  set  aside.  It  was  held  she  was  not  entitled  to 
alimony.     Curtis  v.  Curtis,  29  Misc.  257,  61  Supp.  59. 

Allowance  of  alimony  pendente  lite,  and  of  counsel  fees,  in  an 
action  to  annul  her  marriage,  may  be  made  where  the  marital 
relation  has  been  admitted  or  shown,  and  its  existence  is  sought  to 
be  avoided  by  the  husband  on  the  ground  that  when  it  was  con- 
tracted the  wife  had  a  former  husband  living.  Waiherson  v. 
Wabberson,  27  Misc.  125,  57  Supp.  405,  29  Civ.  Pro.  R.  227. 

The  motion  papers  on  an  application  for  alimony  should  set 
forth  the  facts  from  which  the  court  can  determine  the  amount  of 
the  husband's  income ;  but  alimony  will  not  be  allowed  to  defendant 
in  divorce  unless  she  denies  under  oath  the  charge  of  adultery. 
Miller  v.  Miller,  27  Misc.  758,  59  Supp.  473. 

The  court  will  not  make  an  allowance  to  pay  the  expenses  of 
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an  appeal  by  the  wife  from  a  judgment  of  divorce  and  alimony  in 
her  own  favor,  unless  meritorious  reason  is  presented  to  justify 
claim  therefor.  WinJcemeier  v.  Winkemeier,  11  App.  Div.  201, 
42  Supp.  586. 

Where  an  action  for  separation  is  discontinued  upon  an  agree- 
ment by  defendant  to  pay  a  certain  sum  for  support  and  counsel 
fee,  which  also  provides  that  in  case  of  default  in  payment  the 
action  may  be  recommenced  and  motion  for  alimony  made,  an 
order  granting  alimony  and  counsel  fee  at  the  same  rate  specified 
in  the  agreement  will  not  be  disturbed.  Van  Oiesen  v.  Van 
Giesen,  26  App.  Div.  347,  49  Supp.  781. 

In  Cullen  v.  Cullen,  23  Misc.  80,  50  Supp.  433,  the  right  of 
the  wife  to  alimony  is  considered  where  the  husband  is  incapable 
of  earning  money,  but  has  real  property  which  cannot  be  mort- 
gaged or  sold  on  account  of  her  dower  interest.  An  order  for 
alimony  based  in  part  upon  a  void  agreement  of  the  wife  with 
her  attorney  to  pay  him  a  part  thereof  cannot  be  sustained.  Van 
Vleck  V.  Van  Vleck,  21  App.  Div.  631,  47  Supp.  472.  A 
reasonable  allowance  of  alimony  will  not  be  modified  on  the 
ground  that  the  husband  lost  his  situation  through  the  efforts  of 
the  wife.     Kunze  v.  Kunze,  53  Supp.  938. 

An  order  reducing  the  amount  of  alimony  and  directing  the 
payment  of  a  certain  sum  will  not  be  disturbed  on  the  ground  of 
inability  to  pay,  where  it  is  shown  that  there  has  been  no  change 
in  the  condition  of  the  parties,  and  that  the  husband  has  expended 
in  his  proceeding  for  a  reduction  a  sum  sufficient,  if  capitalized, 
to  pay  the  entire  amount  of  alimony  accruing  since  the  judgment. 
Kabatchnick  v.  Kabatchnick,  26  App.  Div.  292,  49  Supp.  612. 

The  rule  that  alimony  will  be  awarded  to  the  wife  where  she 
denies  her  alleged  guilt  under  oath  does  not  apply  to  cases  which 
are  dishonestly  contested,  and  where  the  denial  is  merely  formal 
and  general,  leaving  the  actual  facts  which  establish  guilt  unde- 
nied  and  unexplained.  Stearns  v.  Btearns,  33  App.  Div.  630,  53 
Supp.  348. 

Where  the  allegations  of  the  complaint  as  to  adultery,  in  an 
action  by  a  wife,  are  upon  information  and  belief,  and  are  abso- 
lutely denied  in  an  application  filed  before  answer  by  the  defend- 
ant, and  the  plaintiff  offers  no  evidence  of  reasonable  probability 
of  success  in  establishing  them,  alimony  and  counsel  fees  should 
not  be  granted.  Downing  v.  Downing,  23  App.  Div.  559,  48 
Supp.  727. 
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In  Haddock  v.  Haddock,  109  App.  Div.  502,  96  Supp.  522,  it 
•was  held  that  the  court  could  allow  temporary  alimony  and  counsel 
fee  pending  the  determination  of  the  United  States  Supreme  Court 
upon  writ  of  error  to  that  court. 

A  motion  for  alimony,  in  an  action  for  absolute  divorce,  cannot 
be  granted  where  an  order  for  alimony,  granted  in  a  previous 
action  for  a  limited  divorce  remains  in  force,  and  if  an  increase  is 
desired  it  should  be  moved  for  in  the  former  action.  A  reasonable 
award  for  counsel  fees  may  be  made,  however.  Schmalholz  v. 
SchmalJiolz,  111  App.  Div.  543,  98  Supp.  510. 

In  an  action  for  divorce,  though  the  husband  established  the 
adultery  of  defendant,  he  failed  to  obtain  a  decree  because  his  own 
adultery  was  proved ;  held,  this  did  not  absolve  him  from  his  duty 
to  support  her,  and  she  was  entitled  to  an  allowance  for  counsel 
fees  in  a  subsequent  action  brought  by  her  for  a  separation.  Haw- 
kins V.  Hawkins,  110  App.  Div.  42,  96  Supp.  804. 

Where  the  wife  is  in  receipt  of  an  income  from  her  personal 
earnings  sufficient  for  her  support  and  has  funds  sufficient  to 
defray  the  expenses  of  the  action,  which  funds,  or  her  services 
which  produced  them,  belonged  to  the  defendant,  or  had  been  given 
by  him  to  the  plaintiff,  temporary  alimony  and  counsel  fees  will 
be  refused.     Bichardson  v.  Richardson,  94  Supp.  582. 

In  Weigand  v.  Weigand,  103  App.  Div.  42,  92  Supp.  679,  the 
court  refused  to  interfere  with  the  discretion  of  the  lower  court  in 
fixing  the  amount  of  alimony  and  counsel  fees.  In  DusMnsky  v. 
DusJiinsky,  94  Supp.  638,  the  court  considered  the  facts  and  cir- 
cumstances shown  by  the  affidavit  relative  to  ability  of  the  husband 
in  fixing  the  amount  of  alimony.  In  Ooodsell  v.  Goodsell,  95 
Supp.  242,  facts  shown  were  held  insufficient  to  warrant  rejection 
of  the  allowance  of  alimony  made  in  the  decree.  In  Curtin  v. 
Curtin,  111  App.  Div.  447,  97  Supp.  771,  alimony  was  reduced 
upon  the  facts  shown  to  the  court. 

The  amount  of  alimony  depends  upon  the  circumstances  of  each 
case,  as  the  rank  and  condition  of  the  parties,  the  fortune  of  the 
husband,  his  conduct  toward  his  wife.  Burr  v.  Burr,  10  Paige, 
20.  The  amount  of  alimony  should  be  fixed  with  reference  to  the 
husband's  property  and  income,  the  claims  of  the  children  and 
others  on  him  for  support  and  education,  and  his  ability  to  provide 
for  the  support  of  himself  and  his  family  by  his  own  exertions. 
Lawrence  v.  Lawrence,  3  Paige,  267.     Eegard  is  to  be  had  to  the 
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amount  and  income  of  the  husband's  estate,  and  other  duties  and 
burdens  chargeable  upon  him,  and  the  rank  and  condition  of  life  of 
the  wife.    If  he  has  ability  to  pay,  she  is  to  have  such  an  allowance 
as  will  correspond  with  her  social  position,  and  at  least  maintain 
her  in  the  style  and  condition  that  her  husband's  fortune  would 
have  reasonably  justified  her  maintenance  but  for  his  infidelity, 
though  it  take  half  his  income.     After  divorce  for  the  husband's 
adultery  the  court  may  take  into  consideration  against  the  wife 
her  conduct  after  the  judgment.     But  the  legitimate  subjects  of 
inquiry  are  the  proper  measure  of  her  expenditures,  amount  and 
income  of  his  estate,  and  duties  and  burdens  chargeable  upon  him ; 
his  conduct  must  be  considered.    Forrest  v.  Forrest,  25  N.  Y.  501. 
As  to   the   proper  proportion   of  the  husband's   estate   to   be 
allowed  the  wife  as  permanent  alimony,  see  Miller  v.  Miller,  6 
Johns.  91 ;  Peckford  v.  Pe.ckford,  1  Paige,  274 ;  Gilenger  v.  Oilen- 
ger,  4  Lans.  473;  Collins  v.  Collins,  10  Hun,  272;  Forrest  v. 
Forrest,  25  IST.  Y.  501  (below,  3  Abb.  144)  ;  Burr  v.  Burr,  7  Hill, 
207,  afiirming  10  Paige,  20;  Lynde  v.  Lynde,  2  Barb.  Ch.  72; 
Leslie  v.  Leslie,  6  Abb.  (JST.  S.)  193;  Worden  v.  Worden,  3  Edw, 
387.     It  is  held  in  Burr  v.  Burr,  7  Hill,  207,  supra,  that  it  is 
doubtful  whether  the  court  can  order  a  gross  sum  to  be  paid  the 
wife  as  alimony.     Cited  with  approval.  Crane  v.  Cavana,  62  Barb. 
120.     A  decree  was  entered  dissolving  the  marriage  between  plain- 
tiff and  defendant's  testator,  and  allowing  plaintiff  alimony ;  subse- 
quently the  testator  was  discharged  in  bankruptcy ;  he  afterwards 
died.     Held,  that  whatever  might  have  been  defendant's  liability 
while  he  lived,  the  only  claim  against  his  estate  was  for  the  debt 
created  by  the  judgment,  and  that  was  discharged  by  the  bank- 
ruptcy.   Beach  v.  Beach,  29  Hun,  181.    Alimony  may  be  required 
to  be  secured  by  a  lien  on  real  estate,  but  the  wife  cannot,  on 
obtaining  alimony  after  judgment,  be  required  to  release  dower. 
Forrest  v.  Forrest,  6  Duer,  102.     Where  a  wife  has  husband's 
property  in  her  hands,  he  will  not  be  called  upon  to  pay  until  that 
is  exhausted.     Osgood  v.  Osgood,  2  Paige,  621.     Alimony  is  not 
affected  by  subsequent  re-marriage   of  the  wife.     Shepherd  v. 
Shepherd,  1  Hun,  240,  affirmed,  58  IST.  Y.  644;  Moore  v.  Moore,  8 
Abb.  N".  C.  171.     One  entitled  to  alimony  payable  in  installments 
can  release  and  discharge  her  claim  therefor  in  full  and  in  advance 
for  a  stipulated  sum,  and  where  such  release  is  made  without 
fraudulent  practice  or  artifice,  it  is  binding.     Smith  v.  Smith,  43 
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Super.  Ct.  140.  If  future  alimony  ought  to  be  paid  after  judg- 
ment, a  clause  may  be  inserted  in  the  judgment,  or  if  reason  exists 
for  its  payment,  pending  an  appeal,  a  fresh  application  should  be 
made.     Wood  v.  Wood,  7  Lans.  204. 

The  rule  with  regard  to  allowance  of  counsel  fees  and  expenses 
for  support  and  maintenance  of  the  wife  seems  to  be  that  expenses 
pendente  lite,,  if  they  are  to  be  awarded  at  all  in  an  action  for 
divorce,  must  be  awarded  on  motion,  and  cannot  properly  form  a 
part  of  the  final  judgment  so  that  no  allowance  can  be  made  in  the 
final  judgment  for  expenses  of  the  action  by  the  wife,  but  past 
expenses  of  the  wife  for  support  and  maintenance  can  be  provided 
for.  Such  allowance,  it  seems,  is  authorized  by  §  1766  of  the 
Code.  It  does  not  provide  for  costs  and  expenses  of  the  action 
which  are  provided  for  under  §  1769.  Straus  v.  Straus,  67  Hun, 
491,  citing  Percival  v.  Percival,  14  St.  Eep.  255,  124  N.  Y.  637; 
McBride  v.  McBride,  119  IST.  Y.  519. 

In  Herron  v.  Herron,  28  Misc.  323,  59  Supp.  861,  it  is  held 
that  alimony  and  counsel  fees  will  not  be  granted  in  an  action  by  a 
wife  to  annul  her  marriage. 

The  Supreme  Court,  in  an  action  against  a  wife  to  annul  a 
ceremonial  marriage,  has,  in  a  proper  case,  as  an  incident  to  its 
jurisdiction  to  entertain  the  action,  power  to  grant  alimony  and 
counsel  fees  pendente  lite,  although  §  1742,  authorizing  and  regu- 
lating actions  to  annul  a  marriage,  is  silent  as  to  alimony  and 
counsel  fees.  Higgins  v.  Sharp,  164  IST.  Y.  4,  affirming  51  App. 
Div.  611,  64  Supp.  1137. 

Alimony  and  counsel  fees  may  be  awarded  to  the  wife  in  her 
action  against  her  husband  to  annul  the  marriage  on  the  ground  of 
physical  incapacity.  Gore  v.  Gore,  44  Misc.  325,  89  Supp.  902, 
affirmed,  103  App.  Div.  74,  92  Supp.  634. 

To  entitle  a  wife  to  alimony  pendente  lite,  in  an  action  for  sepa- 
ration, she  must  present  to  the  court  evidence  tending  to  show  that 
she  had  reasonable  grounds  to  commence  the  action,  and  that 
there  is  reasonable  probability  that  she  will  succeed. 

Alimony  should  not  be  granted  when  it  appears  that  the  wife  left 
her  home  after  one  night's  absence  by  her  husband,  necessitated  by 
his  business,  and  that  the  abandonment  alleged  occurred  after  such 
departure  by  the  wife.     Heyman  v.  Heyman,  119  App.  Div.  182. 

A  fine  for  failure  to  pay  a  weekly  sum  ordered  as  alimony  in 
separation  proceedings,  and  the  attorney's  fee,  must  be  limited  to 
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the  attorney's  fee  and  the  amount  of  alimony  due  under  the  order 
when  demand  was  made  therefor.  Woolworth  v.  Woolworth,  115 
App.  Div.  405,  100  Supp.  865. 

The  palpable  purpose  of  §  1769  is  to  enable  the  wife  to  prosecute 
her  suit  and  save  her  from  starvation  or  beggary  during  the 
process,  and,  therefore,  no  antecedent  creditor  will  be  allowed  to 
take  the  alimony  by  virtue  of  a  judgment.  Bomaine  v.  Chauncey, 
129  ]Sr.  Y.  566,  39  St.  Eep.  480.  Obligation  to  pay  alimony 
during  plaintiff's  life  ceases  at  defendant's  death.  Field  v.  Field, 
15  Abb.  N.  0.  434. 

In  Post  V.  Post,  55  Misc.  538,  alimony  was  granted  to  the 
plaintiff  in  an  action  for  separation,  wherein  defendant  alleged 
that  plaintiff's  first  husband  was  now  living  and  no  decree  of 
divorce  had  been  obtained,  alimony  and  counsel  fees  were  granted 
upon  the  ground  that  under  the  decisions  of  the  United  States 
Supreme  Court,  rendered  since  the  annulment  of  plaintiff's  first 
marriage,  she  might  be  able  to  establish  that  her  Texas  divorce  is 
one  which  might  now  be  recognized  in  the  courts  of  this  State. 

When  all  the  allegations  of  a  complaint  for  absolute  divorce  are 
upon  information  and  belief,  and  the  defendant  denies  the  adultery 
under  oath,  the  plaintiff  is  not  entitled  to  alimony  pendente  lite 
unless  she  discloses  the  sources  of  her  information  or  the  grounds 
of  her  belief,  so  as  to  establish  a  reasonable  ground  for  the  action 
and  reasonable  probability  of  success.  Schweig  v.  Bchweig,  122 
App.  Div.  786. 

Sub.  2.    Counsel  Fees. 
In  very  many  of  the  cases  cited  under  Alimony  (subdivision  1) 
the  right  to  counsel  fees  is  considered.     These  cases  are  not,  as  a 
rule,  cited  under  this  topic. 

An  order  for  counsel  fees  was  reversed  where  the  parties  had 
settled  their  differences  and  returned  to  cohabitation.  Chase  v. 
Chase,  29  Hun,  527.  Contra,  Louden  v.  Louden,  65  How.  411. 
A  counsel  fee  may  be  granted  in  a  suit  for  limited  divorce  where 
plaintiff's  statement  makes  out  a  prima  facie  case  and  her  income 
is  not  sufficient  to  support  her  and  to  bear  the  expense  of  a  suit 
although  alimony  is  refused.  Bertschy  v,  Bertschy,  14  Week. 
Dig.  111.  Though  the  husband  has,  on  a  voluntary  separation, 
made  provision  for  her  support,  which  she  has  accepted,  the  wife 
may  still  be  allowed  a  counsel  fee  where  she  has  answered,  alleging 
her  husband's  adultery,  although  she  cannot  have  alimony.    Miller 
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V.  Miller,  43  How.  125.  Where,  six  months  before  action  brought, 
articles  of  separation  were  entered  into  by  husband  and  wife,  where 
suitable  provision  was  made  for  the  wife's  maintenance,  temporary 
alimony  should  not  be  allowed  her  in  a  subsequent  suit  for  divorce, 
but  she  may  be  allowed  the  expenses  of  the  litigation.  Collins  v. 
Collins,  80  IST.  Y.  1.  A  judgment  of  separation  in  favor  of  a  wife 
against  a  husband,  in  which  a  gross  allowance  is  made  and  declared 
to  be  in  full  of  alimony,  is  a  bar  to  alimony  in  a  husband's  subse- 
quent action  for  adultery,  but  she  may  have  a  counsel  fee,  and,  if 
she  retains  the  gross  sum,  may  renew  the  motion.  McDonough  v. 
McDonough,  26  How.  193. 

An  order  may  be  made  that  the  husband  pay  a  sum  to  be  used  for 
a  specific  purpose  in  the  suit,  as  for  the  payment  of  referee's  fees. 
McQuien  v.  McQuien,  61  How.  280 ;  Schloemer  v.  Schloemer,  49 
]Sr.  Y.  82 ;  Beadleston  v.  Beadleston,  9  Civ.  Pro.  E.  440.  Where 
an  action  had  been  pending  ten  years,  and  not  brought  to  trial  by 
defendant,  an  allowance  for  counsel  fees  was  held  proper.  Collins 
V.  Collins,  80  N.  Y.  1.  The  allowance  for  alimony  and  expenses 
in  an  action  for  divorce  is  within  the  jurisdiction  of  the  court  of 
original  jurisdiction,  and  unless  so  gross  and  excessive  as  to  show 
an  abuse  of  judicial  discretion,  is  not  reviewable  by  the  Court  of 
Appeals.  Proof  of  the  amount  of  labor,  or  the  value  of  the 
services  of  counsel,  is  not  necessary  to  sustain  an  allowance  for 
counsel  fees;  the  court  may  determine  from  its  ovra.  experience, 
and  from  the  facts  and  circumstances  of  the  case  as  disclosed  by 
the  papers,  what  is  a  reasonable  fee.  De  Llamosas  v.  De  Llamosas, 
62  ]Sr.  Y.  618,  dismissing  appeal  from  2  Hun,  380.  See  Oalusha 
V.  Oalusha,  43  Hun,  181,  reversed,  however,  108  N.  Y.  114,  there 
holding,  where  the  judgment  dissolved  the  marriage  and  adjudged 
defendant  give  security  to  pay  a  certain  sum  annually  as  alimony, 
that  to  stay  proceedings  the  defendant  must  comply  with  the  terms 
of  the  judgment. 

After  an  appeal  has  been  taken  from  a  judgment  in  favor  of  a 
wife  in  her  action  for  divorce,  an  order  cannot  be  made  requiring 
the  defendant  to  pay  for  services  rendered  by  the  plaintiff's  attor- 
ney before  the  entry  of  judgment,  nor  can  an  order  be  made 
requiring  defendant  to  pay  an  amount  for  expenses  to  which  she 
may  be  subjected  on  the  appeal,  the  power  of  the  court  to  make 
such  allowance  being  confined  to  the  pendency  of  the  action. 
Winton  v.  Winton,  31  Hun,  290,  reversing  12  Abb.  IST.  C.  259  and 
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overruling  Anonymous,  15  Abb.  (N.  S.)  307.  See  Donnelly  v. 
Donnelly,  63  How.  81,  and  following  Kamp  v.  Kamp,  59  IST.  Y. 
212 ;  followed,  Fagan  v.  Fagan,  39  Hun,  531.  In  making  an 
allowance  for  counsel  fees  in  action  for  divorce,  an  allowance  for 
two  counsel  ought  not  to  be  made  unless  it  is  shown  that  two 
counsel  are  necessary  to  protect  the  rights  of  the  parties.  Uhlman 
V.  Uhlman,  51  Super.  Ct.  361.  The  wife  should  be  granted  a 
counsel  fee  when  her  own  statement  makes  out  a  prima  facie  case, 
and  her  income  is  not  sufficient  to  support  her  and  defray  the 
expenses  of  the  suit.  Browne  v.  Browne,  9  Civ.  Pro.  E,.  180,  citing 
Douglas  v.  Douglas,  13  Abb.  (N.  S.)  291.  Where  the  facts  were 
in  issue,  and  the  case  sent  to  a  referee  to  determine  as  to  alimony, 
and  the  plaintiff  had  no  means,  a  coimsel  fee  was  allowed.  Bren- 
nan  v.  Brerman,  19  Week.  Dig.  342. 

Where  a  sum  was  granted  as  counsel  fees,  defendant  has  no 
right  to  insist  that  a  portion  of  it  shall  be  applied  to  payment  of 
the  witness  fees,  as  the  allowance  belongs  to  plaintiff's  attorney. 
Pountney  v.  Pountney,  32  St.  Rep.  335,  10  Supp.  192.  Counsel 
fees  will  not  be  allowed  a  plaintiff  who,  five  years  after  she  has 
procured  a  decree  of  divorce  in  another  State,  brings  another  action 
for  divorce  against  the  same  man,  alleging  that  the  judgment  in 
the  former  action  is  void.  Ober  v.  Ober,  7  Supp.  843.  An  extra 
allowance  to  counsel  of  a  wife  cannot  be  granted  after  the  trial 
and  determination  of  the  action  unless  it  appears  that  an  appeal 
is  to  be  taken  or  further  expense  is  necessary  to  maintain  her 
rights  under  the  judgment.  Atherton  v.  Atherton,  82  Hun,  179, 
31  Supp.  977,  64  St.  Eep.  798,  affirmed,  155  K  Y.  129,  reversed, 
181  U.  S.  155. 

No  allowance  for  past  expenses  can  be  made  in  an  action  for 
divorce,  and  a  motion  for  allowance  must  be  denied  where  the 
action  has  been  tried  and  determined  before  the  hearing  of  the 
motion,  and  nothing  remains  to  be  done  but  to  enter  and  perfect  the 
judgment.  Winkemeier  v.  Winkemeier,  11  App.  Div.  199,  42 
Supp.  586.  On  authority  of  Beadleson  v.  Beadleson,  103  N.  Y. 
402. 

In  Dean  v.  Dean,  48  Misc.  149,  96  Supp.  472,  it  was  held  that 

counsel  fee  would  be  allowed  to  the  wife  where  she  denied  upon 

oath  charge  of  adultery  against  her,    although  the  charge   was 

supported  by  affidavits,  and  the  fact  that  the  wife  has  already  pro- 
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cured  a  decree  of  divorce  in  another  State  not  binding  upon  the 
husband  here  would  not  defeat  her  motion  for  counsel  fee. 

In  an  action  for  a  separation,  counsel  for  the  plaintiff  has  no 
lien  upon  alimony  awarded  the  plaintiff  or  any  part  thereof; 
counsel  must  rely  on  the  costs-  and  counsel  fee  awarded  for  their 
compensation,  and  no  claim  to  the  alimony  can  inure  to  the  benefit 
of  the  attorneys  even  though  transferred  to  them  by  an  assignment 
to  them.     Branth  v.  Branth,  19  Civ.  Pro.  K,  28. 

The  voluntary  return  of  a  wife  to  her  husband  before  the  trial  of 
an  action  for  a  separation  effectually  temainates  the  action  and 
authorizes  the  attorney  for  the  wife,  where  the  court  has  awarded 
no  counsel  fees  or  alimony,  to  institute  an  action  against  the 
husband  to  recover  the  value  of  his  services  rendered.  Naumer  v. 
Gray,  41  App.  Div.  361,  58  Supp.  476. 

Where,  in  an  action  brought  for  a  separation,  it  appeared  that 
the  wife  was  living  at  the  hiisband's  home  and  was  being  ade- 
quately provided  for  there  by  him,  the  court  refused  to  award  the 
wife  alimony  pendente  lite  conditional  upon  her  election  to  quit  her 
husband's  residence.  It  was  held  that  counsel  fees  might,  how- 
ever, be  awarded  pendente  lite.  Smith  v.  Smith,  92  App.  Div. 
442,  87  Supp.  137. 

Where,  on  reference  in  divorce,  the  referee  found  for  the  wife, 
and  the  court  refused  to  confirm  his  report,  and  a  new  referee  was 
appointed,  the  wife  will  be  granted  a  further  allowance  for 
counsel  fees.     Bauer  v.  Bauer,  42  Misc.  557,  87  Supp.  607. 

Where  a  wife  has  successfully  defended  an  action  to  annul  the 
marriage  for  alleged  physical  incapacity  and  for  fraud,  the  court 
is  without  power  to  compel  the  plaintiff  to  pay  for  the  past 
services  and  expenses  of  her  counsel.  Schroter  v.  Schroter,  57 
Misc.  199. 

Judgment  for  plaintiff  in  an  action  for  a  separation  on  the 
ground  of  abandonment  and  non-support  was  reversed,  on  the 
evidence  establishing  a  defence  of  justification,  and  no  appeal 
was  taken,  and  thereafter  plaintiff  sued  for  a  separation  on  the 
ground  of  cruel  and  inhuman  treatment  during  the  same  period. 
Held,  that  an  order  granting  a  counsel  fee  and  alimony  should  be 
modified  by  striking  out  the  counsel  fee  and  allowing  sufficient  for 
the  support  of  the  children  of  the  marriage  only.  Deisler  v. 
Deisler,  65  App.  Div.  208,  72  Supp.  560. 

In  Masey  v.  Mosey,  58  App.  Div.  619,  68  Supp.  994,  it  was 
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held  that  defendant  in  divorce,  interposing  a  counterclaim  setting 
up  adultery  on  the  part  of  her  husband,  supported  by  affidavits, 
should  be  allowed  counsel  fees,  though  the  case  against  her  does  not 
entitle  her  to  alimony. 

Where  the  adultery  charged  is  cohabitation  with  a  person  whom 
the  wife  married  after  procuring  a  foreign  divorce,  the  fact  that 
she  asserts  the  validity  of  such  divorce  furnishes  no  ground  for 
denying  her  application  for  counsel  fee  and  support  of  child. 
Bailie  v.  Bailie,  53  Supp.  866. 

But  alimony  and  counsel  fees  should  not  be  allowed  in  an  action 
for  divorce  where  the  answer  does  not  establish  a  defence.  Bailie 
V.  Bailie,  30  App.  Div.  461,  52  Supp.  228. 

An  order  requiring  the  defendant  to  pay  the  expenses  of  print- 
ing the  record  on  appeal  was  sustained  with  modifications.  Stern- 
herger  v.  Sternberger,  98  Supp.  946.  ''  i 

A  husband  who  brings  an  action  for  divorce  is  bound  to  furnish 
his  wife  with  means  to  defend  it  and  to  pay  a  counsel  fee.  Eunze 
V.  Eunze,  53  Supp.  938. 

It  is  held  in  Matter  of  BracJcett,  114  App.  Div.  257,  99  Supp. 
802,  that  an  agreement  by  a  wife  to  compensate  her  attorney  for 
services  in  prosecuting  an  action  for  separation  by  giving  him  a 
percentage  of  the  alimony  recovered  is  void  as  against  public 
policy. 

Although  the  reasonable  value  of  the  services  of  an  attorney  may 
be  the  same  as  his  percentage  under  such  void  contract  on  a  sum  of 
money  which,  pending  the  litigation,  the  husband  agreed  to  pay  to 
his  wife  in  lieu  of  alimony,  he  has  no  lien  on  the  sum  agreed  to  be 
paid  by  the  husband  when  the  parties  are  reconciled  and  discon- 
tinue the  action.  This  because  an  attorney  can  have  no  lien  on 
property  on  which  his  client  has  no  claim  and  the  reconciliation  of 
the  parties  was  a  complete  bar  to  a  decree  of  separation. 

Even  though  such  reconciliation  be  collusive  and  designed  to 
deprive  the  attorney  of  his  claim,  he  cannot  assert  a  lien.  Affirmed, 
189  K  Y.  502. 

Sub.  3.     Practice  on  Motion  for  Alimony  and  Counsel  Fees. 

Formerly  the  application  was  by  petition  (Longfellow  v.  Long- 
fellow, Clarke's  Ch.  344),  or  upon  affidavits  showing  the  facts. 
Monk  v.  Monk,  7  Kobt.  153;  Whitney  v.  Whitney,  22  How.  175. 
It  is  held  in  the  latter  case  that  petition  is  not  necessary,  but  that 
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the  application  may  be  upon  motion  and  affidavits.  This  seems 
more  in  accordance  with  the  practice  under  the  Code,  while  both 
cases  hold  that  the  statement  of  facts  must  be  full  and  specific,  and 
show  a  reasonable  expectation  that  plaintiff  will  succeed;  and  if 
the  wife  is  defendant,  the  defence  should  be  disclosed  by  the 
answer.  Osgood  v.  Osgood,  2  Paige,  621.  It  would  seem  to  be 
good  practice  to  move  upon  the  pleadings  and  accompanying 
affidavits.  The  marriage  relation  should  be  shovra  to  exist  by  the 
moving  papers.  Brinkley  v.  Brinhley,  50  IST.  Y.  184.  A  reference 
is  not  necessary  where  the  facts  appear  sufficiently.  Hammond  v. 
Hammond,  Clarke,  151. 

If  the  facts  stated  in  the  complaint  for  limited  divorce  are 
clearly  not  sufficient,  if  true,  to  constitute  a  cause  of  action,  alimony 
cannot  be  granted.  Threats  of  violence  by  a  husband  against  his 
wife  so  as  to  induce  a  reasonable  apprehension  of  bodily  injury, 
and  charges  of  infidelity,  made  in  bad  faith,  and  as  auxiliary  to 
an  aggravation  of  the  threatened  violence,  are  sufficient  to  consti- 
tute cruel  and  inhuman  treatment  within  the  meaning  of  the 
statute;  and  where  such  reasonable  cause  is  shown,  based  on  the 
complaint  and  a  verified  petition,  though  the  allegations  are 
denied  or  met  by  the  answer  and  opposing  affidavits,  an  allowance 
for  alimony  will  not  be  reviewed  by  the  Court  of  Appeals;  the 
question  of  power  in  the  court  below  is  the  only  question  review- 
able. Kennedy  v.  Kennedy,  73  IST.  Y.  369.  Where  the  defendant 
fails  to  pay  alimony  pendente  lite,  as  directed  by  the  court,  his 
answer  may  be  stricken  out,  and  case  proceed  as  if  no  answer 
had  been  put  in.  Farnham  v.  Farnham,  9  How.  231 ;  Brinkley  v. 
Brinhley,  47  JST.  Y.  40.  And  motion  papers  may  be  served  on 
the  attorney,  and  not  upon  the  party.  Brinkley  v.  Brinkley,  47 
E".  Y.  40.  On  a  motion  for  alimony  and  counsel  fees  being 
granted  by  default,  the  court  cannot  stay  the  husband's  proceed- 
ings, adjudge  him  in  contempt  and  refer  the  action  where  no 
relief  was  moved  for  in  the  papers.  Ohly  v.  Ohly,  11  Week. 
Dig.  129. 

Where  the  defendant  in  an  action  for  divorce  refused  to  pay 
alimony  according  to  the  order  of  the  court,  his  answer  was 
stricken  out,  unless  the  order  was  complied  with  within  five  days 
and  a  reference  directed  to  take  proof  of  the  facts  stated  in  the 
complaint,  held,  the  proper  practice.  Walker  v.  Walker,  82  N.  Y. 
260,  affirming  20  Hun,  400,  and  collating  cases.     Contra,  McCrea 
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V.  McCrea,  58  How.  220.  See,  also,  Quigley  v.  Quigley,  45 
Hun,  23. 

Where  the  husband  has  notice  of  a  motion  compelling  him  to 
pay  alimony,  contests  it,  is  defeated  and  subsequently  leaves  the 
State,  he  fails  to  comply  with  the  order  and  is  in  contempt  of 
court  although  the  order  may  not  have  been  served  on  him.  The 
court  has  power  to  strike  out  his  answer,  but  has  no  power  to 
strike  out  his  notice  of  appearance,  as  he  is  entitled  to  appear  in 
all  proceedings  in  the  action.  Knoit  v.  Knott,  6  App.  Div.  589, 
39  Supp.  804,  citing  Quigley  v.  Quigley,  45  Hun,  24;  Brisbane 
V.  Brisbane,  5  Civ.  Pro.  K.  352 ;  Walker  v.  Walker,  82  N.  Y.  261. 

The  education  and  support  of  the  children  of  the  marriage,  in 
actions  a  vinculo  and  a  mensa  et  thoro,  respectively,  is  provided 
for  by  §§  1759  and  1766,  in  substantially  the  same  language  as  in 
§  1769,  and  both  those  sections  refer  to  the  final  judgment. 
Where  a  wife  is  divorced  on  the  ground  of  her  husband's  adultery, 
her  right  to  alimony  is  perfect  and  absolute.  Forrest  v.  Forrest, 
3  Bosw.  667.  Alimony  may  be  allowed  in  such  cases,  if  the 
circumstances  render  it  proper.  Graves  v.  Graves,  2  Paige,  62. 
The  allowance  of  alimony  is  an  act  of  judicial  discretion,  which  is 
not  reviewable  on  appeal.  Oilenger  v.  Oilenger,  4  Lans.  473 ; 
Forrest  v.  Forrest,  25  'N.  Y.  501.  After  verdict  in  favor  of  the 
wife,  the  husband  is  entitled  to  a  hearing  on  the  question  of  ali- 
mony. Forrest  v.  Forrest,  6  Duer,  102.  A  reference  may  be 
ordered  to  determine  the  proper  amount.  Forrest  v.  Forrest,  6 
Duer,  102 ;  Oilenger  v.  Oilenger,  4  Lans.  473 ;  Cooledge  v.  Cool- 
edge,  1  Barb.  Ch.  77 ;  Miller  v.  Miller,  6  Johns.  Ch.  91.  The 
better  course  is  to  direct  a  reference,  yet  a  decree  of  divorce  will 
not  be  reversed  on  appeal  because  it  orders  the  payment  of  a 
specified  sum  without  a  reference.  Hoffman  v.  Hoffman,  55 
Barb.  269.  Where  a  suit  is  commenced  by  summons,  and  the 
defendant  does  not  appear,  the  court  may  award  alimony  if 
demanded  in  the  application.  Park  v.  Park,  18  Hun,  466, 
affirmed,  80  N.  Y.  156.  Pending  proceedings  for  divorce,  the  wife 
cannot  make  a  binding  agreement  as  to  the  amount  of  alimony. 
Daggett  v.  Daggett,  5  Paige,  509. 

Upon  the  renewal  of  a  motion  by  the  plaintiff  in  an  action  for 
divorce  for  a  counsel  fee  and  alimony  during  the  pendency  of  the 
action,  the  technical  rules  usually  applicable  to  the  renewal  of  a 
motion  should  not  be  enforced;  but  it  should  be  regarded  as  a 
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re-argument,  with  opportunities  to  each  of  the  parties  to  submit 
additional  aifidavits. 

Where  the  counter-charges  of  defendant  against  the  plaintiff  are 
absolutely  denied  by  her  and  the  affidavits  present  a  debatable 
issue  as  to  the  actual  residence  of  the  parties,  to  be  left  to  the  trial 
of  the  action  for  determination,  a  reasonable  allowance  for  alimony 
and  counsel  fee  should  be  granted.  Ensign  v.  Ensign,  54  Misc. 
289. 

In  Davis  v.  Davis,  78  App.  Div.  500,  79  Supp.  621,  it  was  held 
that  an  order  modifying  a  decree  of  divorce  by  reducing  the 
amount  of  alimony  is  appealable. 

Upon  a  motion  for  temporary  alimony  pending  an  appeal,  the 
wife  must  show  her  inability  to  support  herself  during  such  period 
and  her  husband's  ability  to  pay.  Where  a  trial  has  been  had 
and  judgment  rendered,  the  court  has  no  longer  power  to  award  a 
counsel  fee  for  services  upon  the  trial.  Poillon  v.  Poillon,  75 
App.  Div.  536,  78  Supp.  323. 

Where  it  appears  that  no  alimony  or  counsel  fees  were  awarded 
pending  the  action,  and  the  wife  has  recovered  a  judgment  from 
which  an  appeal  has  been  taken,  the  court  is  authorized,  in  a 
proper  case,  to  award  alimony  and  counsel  fees  pending  the  appeal, 
and  where  the  Special  Term  has  denied  the  application,  the  Appel- 
late Division  may  make  such  order  on  appeal  as  is  proper. 
Haddock  v.  Eaddock,  75  App.  Div.  565,  78  Supp.  304. 

An  order  reducing  the  amount  of  alimony  previously  awarded, 
is  appealable.     Davis  v.  Davis,  78  App.  Div.  500,  79  Supp.  621. 

A  separation  agreement  which  makes  inadequate  provision  for 
the  wife  and  which  was  executed  by  her  unadvisedly  and  impru- 
dently, as  a  result  of  prior  ill-treatment,  will  be  set  aside  in  an 
action  brought  for  that  purpose  upon  a  restoration  of  so  much 
of  the  consideration  as  she  has  not  expended  for  her  support 
Hunger  ford  v.  Hungerford,  161  IST.  Y.  550,  affirming  16  App. 
Div.  612,  44  Supp.  973. 

Where  a  receiver  has  been  appointed  in  sequestration  proceed- 
ings to  enforce  alimony,  he  takes  title  to  whatever  personalty  in 
the  hands  of  a  third  party  formerly  belonged  to  defendant,  and 
has  the  remedies  afforded  by  law  to  ascertain  what  property  or 
indebtedness  he  is  entitled  to  claim,  and  a  third  party  order  will 
not  be  granted,  though  a  personal  judgment  has  been  taken  for 
the  instalments  due.     Buchi  v.  BwJci,  26  Misc.  69,  56  Supp.  439. 
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A  stipulation  to  make  specified  future  paym^ents  of  alimony 
in  consideration  of  the  withdrawal  of  proceedings  to  punish  for 
contempt  for  failure  to  pay  alimony  in  the  past  is  a  new  contract, 
upon  which  an  action  may  be  brought  in  case  of  a  breach.  It  is 
no  defence  to  such  an  action  that  proceedings  for  contempt  were 
renewed  after  a  default  in  payment  Dawid&m  v.  Dawidson,  29 
App.  Div.  629,  52  Supp.  7. 

A  wife  may  maintain  an  action  against  the  mother  of  her 
husband  who,  after  he  has  defaulted  in  making  payments  under 
an  order  for  alimony,  induces  him  to  leave  the  State  and  furnishes 
him  money  to  do  so.  Hoefier  v.  Hoefler,  12  App.  Div.  84,  42 
Supp.  1035. 

All  proceedings  to  compel  the  payment  of  alimony  during  the 
pendency  of  the  action  must  be  taken  in  the  action  for  which  the 
alimony  was  granted.  Matter  of  Thrall,  12  App.  Div.  235,  42 
Supp.  439,  affirmed,  153  K  Y.  644. 

After  the  discontinuance  of  the  action  for  separation  the  wife 
cannot  enforce  a  claim  for  alimony  alleged  to  have  accrued  during 
its  pendency,  against  an  assignee  of  the  husband  for  the  benefit 
of  creditors.  Matter  of  Thrall  12  App.  Div.  235,  42  Supp.  439, 
affirmed,  153  JST.  T.  644. 

Where  a  motion  for  counsel  fees  and  alimony  was  made  pend- 
ing an  appeal  from  findings  in  favor  of  the  husband  in  an  action 
brought  against  him  in  separation  and  on  a  counterclaim  for 
divorce  on  the  ground  of  adultery,  questions  being  purely  of  fact, 
it  was  held  that  the  motion  would  be  denied  until  the  settlement 
of  case  on  appeal.     Gansz  v.  Oa/nsz,  59  Supp.  955. 

Affidavits  in  opposition  to  a  vdfe's  motion  for  alimony  will  not 
be  suppressed  on  her  application  where  they  bear  upon  her  general 
conduct  and  are  in  the  nature  of  a  reply  to  portions  of  her  own 
affidavits  as  to  the  cause  of  the  estrangement.  Sanford  v.  San- 
ford,  94  Supp.  1096,  35  Civ.  Pro.  65. 

Petition  for  Alimony  and  Counsel  Pees. 

SUPREME  COURT  — Ulster  County. 


ANNA  P.  BEREAN 

agst. 

RUDOLPH  K.  BEREAN. 


To  the  Supreme  Court: 

The   petition   of   Anna   P.   Berean,   the   plaintifE   above   named, 
respectfully  shows: 
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First.  That  she  has  brought  this  action  against  the  defendant,  her 
husband,  for  a  limited  divorce  or  judgment  of  separation  between 
them,  upon  the  ground  of  cruel  and  inhuman  treatment,  and  of  such 
conduct,  on  the  part  of  the  defendant,  toward  the  plaintifE  as  renders 
it  unsafe  and  improper  for  her  to  cohabit  with  him,  as  more  fully 
appears  by  the  complaint  hereto  annexed. 

Second.  That  the  action  has  been  actually  commenced  by  the  ser- 
vice on  defendant,  on  the  23d  day  of  November,  1905,  of  the  sum- 
mons and  complaint;  that  she  will  be  able  to  substantiate  all  the 
allegations  of  the  complaint  by  proof  on  the  trial,  and  that  she  has 
a  good  cause  of  action  thereon,  as  she  is  advised  by  her  counsel, 
Carroll  Whitaker,  who  resides  at  Saugerties,  N.  Y.,  and  as  she  verily 
believes. 

Third.  That  since  said  marriage  the  defendant  has  treated  the 
plaintiff  in  a  cruel  and  inhuman  manner,  and  since  the  year  1890  he 
has  repeatedly  committed  acts  of  cruelty  and  violence  upon  plaintifE 
and  her  children,  as  will  more  fully  appear  by  the  allegations  con- 
tained in  the  verified  complaint,  a  copy  of  which  was  served  on  the 
defendant  herein  on  the  23d  day  of  ISTovember,  1905. 

Fourth.  That  your  petitioner  is  wholly  destitute  of  the  means  of 
supporting  herself  or  her  children  pending  this  action,  or  of  carrying 
on  the  action  and  defraying  the  costs  and  expenses  attending  the 
same. 

Fifth.  That  the  defendant  herein  has  real  estate  of  the  value  of 
$15,000,  and  personal  estate  of  the  value  of  $20,000,  as  deponent  is 
informed  and  believes,  which  is  amply  sufficient  to  enable  him  to 
advance  therefrom  to  your  petitioner  such  sums  as  may  be  neces- 
sary for  the  above-mentioned  purposes;  that  your  petitioner  is  in- 
formed and  believes  that  the  defendant  is  engaged  in  the  mercantile 
business  at  Denning  as  a  dry  goods  merchant,  and  that  he  has,  or 
claims  to  have,  a  large  trade  and  business  in  connection  therewith, 
and  that  he  has  a  large  annual  income  therefrom;  that  the  issue 
of  the  marriage  of  the  parties  hereto,  now  living  with  plaintiff,  is 
three  children,  viz:  James  Berean,  aged  thirteen  years;  Clarence 
W.  Berean,  aged  eleven  years,  and  Benjamin  H.  Berean,  aged  ten 
years;  and  plaintiff  alleges  that  defendant  is  an  unfit  and  improper 
person  to  have  the  care,  custody,  training  and  education  of  said 
children. 

Sixth.  Your  petitioner,  therefore,  prays  that  the  said  defendant 
may,  by  an  order  of  this  court,  be  required  to  pay  to  your  petitioner 
a  reasonable  sum  for  her  support  and  maintenance,  and  for  the  sup- 
port and  maintenance  of  her  children,  during  the  pendency  of  this 
action,  and  such  sums  as  may  be  necessary  to  enable  your  petitioner 
to  carry  on  this  action  and  to  defray  the  necessary  costs  and  ex- 
penses thereof,  and  for  such  other  and  further  order  as  may  be  just. 

ANNA  P.  BEEEAN. 
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Order  Granting  Alimony  and  Counsel  Fees  Pendente  Lite. 

(Caption.) 


ELIZABETH  MERCER,  Plaintiff, 

agst. 

WILLIAM  STUART  MERCER,  Defendant. 


-73  Hun,  192. 


A  motion  for  alimony  pendente  lite  and  for  counsel  fees  coming 
on  to  be  heard  in  this  action  on  the  summons  and  complaint  herein, 
and  upon  proof  of  due  service  of  the  same  upon  the  defendant  Wil- 
liam Stuart  Mercer  and  the  notice  of  said  motion  and  proof  of  ser- 
vice thereof,  and  the  affidavit  of  Eose  Hopkins,  verified  on  the  27th 
day  of  November,  1891  (here  recite  other  papers  read  in  support 
and  in  opposition  to  the  motion),  and  after  hearing  F.  De  Lysle 
Smith,  of  counsel  for  the  plaintiff,  in  support  of  said  motion  and 
Charles  M.  Berrian,  of  counsel  for  the  defendant,  in  opposition 
thereto,  and  due  deliberation  having  been  had  thereon, 

ISTow,  after  reading  and  filing  the  said  notice  of  motion  and  all  the 
said  above-mentioned  papers  and  on  motion  of  F.  De  Lysle  Smith, 
attorney  for  plaintiff,  it  is  hereby  ordered  that  the  defendant,  Wil- 
liam Stuart  Mercer,  pay  and  he  is  hereby  ordered  and  directed  to  pay 
to  Elizabeth  Mercer,  the  plaintiff  herein,  ten  dollars  per  week  from 
the  15th  day  of  December,  1891,  as  alimony  and  for  expenses  pen- 
dente lite,  said  payments  to  be  made  to  F.  De  Lysle  Smith,  plaintiff's 
attorney,  at  said  attorney's  office,  at  No.  16  Cortland  street,  in  the 
city  of  New  York,  and  to  be  paid  as  follows :  Ten  dollars  within  two 
days  after  entry  and  service  of  a  certified  copy  of  this  order  upon 
the  defendant  and  ten  dollars  upon  each  Tuesday  of  each  week 
thereafter  during  the  continuance  of  this  action  and  until  the  entry 
of  filial  judgment  herein,  the  said  amounts  to  be  for  and  to  be 
applied  to  the  maintenance,  support  and  expenses  of  the  said  Eliza- 
beth Mercer,  said  plaintiff;  and  it  is  hereby  further  ordered  that  the 
said  defendant  also  pay  to  said  F.  De  Lysle  Smith,  attorney  for  the 
plaintiff  herein,  ten  days  from  the  entry  and  service  of  a  copy  of  this 
order  upon  the  said  defendant,  $50  as  counsel  fee. 

G.  L.  I., 

Justice  Sup.  Ct. 

Order  Allowing  Alimony  and  Counsel  Eee. 

(Caption.) 


ELIZABETH  A.  GRAY 

agst. 

JAMES  C.  GRAY. 


M43  N.  Y.  354. 


On  reading  the  summons,  complaint,  answer  and  demurrer  herein 
and  on  reading  and  filing  notice  of  motion  for  this  order,  with  proof 
of  due  service  thereof  on  Baldwin  &  Boston,  defendant's  attorneys, 
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and  the  petition  of  plaintiff,  verified  December  9th,  1893,  and  the 
affidavit  of  Leroy  C.  Yeomans,  thereto  annexed,  and  the  defendant's 
answer  to  said  petition,  verified  December  16,  1893,  and  the  afBdavits 
thereto  annexed  of  Victor  0.  Strobel,  Isaac  Brokaw,  Robert  C.  Fulton 
and  John  J.  Daly,  and  the  affidavits  of  Elizabeth  A.  Gray,  Maggie 
Frawley  and  Matilda  C.  Alloway,  and  the  papers  thereto  annexed,  and 
the  afiidavit  of  James  C.  Gray,  and  after  hearing  Frederick  H.  Mann, 
of  counsel  for  plaintifE,  in  support  of  the  motion,  and  Charles  A. 
Boston,  of  counsel  for  defendant,  in  opposition  thereto. 

On  motion  of  Mann  &  Mann,  plaintiff's  attorneys,  it  is  ordered, 

1.  That  defendant  pay  to  Mann  &  Mann,  plaintiff's  attorneys,  the 
sum  of  $250  counsel  fees,  within  ten  days  after  the  service  of  a  cer- 
tified copy  of  this  order  on  defendant's  attorneys. 

2.  That  defendant  pay  to  plaintiff  the  sum  of  one  hundred  dollars 
per  month  for  her  support  and  the  education  and  support  of  the 
children  of  the  marriage  during  the  pendency  of  this  action  and 
from  the  commencement  thereof,  to  wit,  November  10th,  1883,  and 
make  such  payments  as  follows,  to  wit:  For  the  two  months  ending 
January  10th,  1894,  within  five  days  after  the  service  of  a  certified 
copy  of  this  order  on  defendant's  attorneys,  and  thereafter  on  the 
25th  day  of  each  and  every  month  beginning  on  the  25th  day  of 
January,  1894. 

3.  That  defendant  make  each  and  all  of  the  pa)rments  above 
ordered  at  the  office  of  Mann  &  Mann,  plaintiff's  attorneys,  56  "Wall 
street.  New  York  city,  between  the  hours  of  ten  in  the  morning  and 
three  in  the  afternoon,  and  if  any  of  the  days  so  above  fixed  for  pay- 
ment shall  fall  on  a  Sunday  or  other  holiday,  then  said  payment  shall 
be  made  on  the  next  succeeding  secular  day. 

E.  M.  C. 

J.  S.  C. 
AKTICLE  XXVI. 

EVIDENCE. 

Subd.  I.  Proof  of  marriage,  1146. 

Subd.  2.    Testimony  of  husband  or  wife,  1149. 

§  831.    When  husband  or  wife  not  competent  witnesses  —  when  compe- 
tent,  1149. 
Subd.  3.   Evidence  to  prove  adultery,  1151. 
Subd.  4.    When  corroboration  required,  1164. 
Subd.  5.   Collusion,  procurement,  connivance,  1167. 
Subd.  6.   Admissions  and  confessions,  1168. 
Subd.  7.  Evidence  in  actions  for  separation,  11 70. 

Sub.  1.     Proof  of  Marriage, 

The  decisions  with  reference  to  what  constitutes  a  common-law 
marriage  are  important  only  as  bearing  upon  marriages  contracted 
before  January  1,  1902.  The  Domestic  Eelations  Law  was 
amended  by  chapter  339,  Laws  of  1901.  By  tbe  amendment  §  19 
was  added,  reading  as  follows : 

"  Section  19.  No  marriage  claimed  to  have  been  contracted 
on  or  after  the  first  day  of  January,  nineteen  hundred  and  two, 
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within  this  state,  otherwise  than  in  this  article  provided,  shall 
he  valid  for  any  purpose  whatever,  provided,  however,  that  no 
such  marriage,  shall  be  deemed  or  adjudged  to  he  invalid,  nor 
shall  the  validity  thereof  be  in  any  way  affected  on  account  of  any 
want  of  authority  in  any  person  solemnizing  the  same  under 
subdivision  one,  two,  three  and  four  of  section  eleven  of  this 
article,  if  consummated  with  a  full  belief  on  the  part  of  the  per- 
sons so  married,  or  either  of  them,  that  they  were  lawfully  joined 
in  marriage  or  on  account  of  any  mistake  in  the  date  or  place  of 
marriage  or  in  the  residence  of  either  of  the  parties  in  case  of  a 
marriage  solemnized  under  subdivision  four  of  said  section 
eleven." 

Proof  of  actual  marriage  is  not  necessary,  but  the  marriage  may 
be  shown  from  cohabitation,  reputation,  acknowledgment  of  the 
parties,  reception  in  the  family  and  other  circumstances.  Matri- 
monial cohabitation,  acts  of  recognition  of  the  parties  as  husband 
and  wife  by  friends,  together  with  general  reputation,  will  be  suffi- 
cient to  establish  the  fact  of  marriage.  Fenton  v.  Reed,  4  Johns. 
52 ;  Jackson  v.  Clciiw,  18  Johns.  346 ;  Hichs  v.  Cochran,  4  Edw. 
lOY;  Clayton  v.  Wardell,  5  Barb.  214;  Matter  of  Taylor,  9  Paige, 
611.  It  is  entirely  competent  to  prove  marriage  by  cohabitation, 
acknowledgment  of  the  marriage  by  the  parties  themselves,  recep- 
tion of  them  as  married  by  their  relatives  and  friends  and  com- 
mon reputation.  O'Gara  v.  Eisenlohr,  38  N.  Y.  296.  Cited 
with  approval,  Brmkley  v.  Brinkley,  50  N.  Y.  184,  followed  in 
Alexander  v.  Chamberlain,  1  T.  &  C.  601.  As  to  what  constitutes 
marriage  in  this  State,  see  Fenton  v.  Reed,  4  Johns.  52 ;  Starr  v. 
Peck,  1  Hill,  270,  and  case  in  which  they  are  cited  and  discussed ; 
Abbott's  IST.  Y.  Digest  Oases  Criticised.  See  also  Rockwell  v. 
Tunnicliff,  62  Barb.  408 ;  Clayton  v.  Wardell,  4  N".  Y.  230.  In 
Collins  V.  Collins,  80  IST.  Y.  1,  held,  that  where,  at  the  time  of  the 
alleged  marriage,  a  party  believed  himself  competent  to  marry, 
but  was,  in  fact,  under  a  disability,  rendering  the  marriage  void, 
which  disability  subsequently  ceased,  proof  of  cohabitation  there- 
after, without  any  new  marriage  contract,  is  not  satisfactory  proof 
of  a  valid  marriage.  Where  a  connection  was  meretricious  in  its 
origin,  and  it  is  doubtful  whether  the  woman  ever  regarded  her- 
self as  the  wife,  although  the  husband  assumed  the  character  of 
husband  and  the  woman  that  of  wife,  to  the  public,  the  conclusion 
of  the  trial  judge  had  evidence  to  support  it  and  the  Court  of 
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Appeals  refused  to  interpose.  HarbedJc  v.  Harheck,  102  N.  T. 
714. 

It  is  a  sufficient  actual  marriage,  to  support  an  indictment  for 
bigamy,  that  the  parties  agree  to  be  husband  and  wife,  and 
cohabit  and  recognize  eajch  other  as  such.  It  is  immaterial 
whether  a  person  who  pretended  to  solemnize  the  contract  was  or 
was  not  a  clergyman  or  magistrate,  or  whether  either  party  was 
deceived  by  his  false  representation  of  that  character.  Hayes  v. 
People,  25  JST.  Y.  390,  24  How.  Pr.  452,  affirming  judgment,  15 
Abb.  Pr.  163,  5  Park.  Cr.  K.  325. 

Concubinage  cannot  be  transformed  into  matrimony  by  evidence 
which  falls  short  of  establishing  the  fact  of  an  actual  contract  of 
marriage.     Foster  v.  Hawley,  8  Hun,  68. 

The  marriage  relation  rests  upon  mutual  consent.  Cohabita- 
tion does  not  constitute  marriage;  it  is  merely  evidence  of  it. 
Birth  of  children  may  occur  without  matrimonial  cohabitation. 
Bollerman  v.  Blake,  24  Hun,  187;  judgment  affirmed,  94  N.  Y. 
624. 

The  general  definition  of  matrimonial  cohabitation  as  the 
"  living  together  of  a  man  and  woman  ostensibly  as  husband  and 
wife  "  does  not  necessarily  require  the  announcement  further  than 
it  is  given  by  the  appearance  of  the  purpose  of  the  parties.  There 
must  be  sufficient  to  fairly  represent  such  relation  by  the  manner 
in  which  the  parties  are  living  together.  Wilcox  v.  Wilcox,  46 
Hun,  32,  10  St.  Eep.  746,  27  Week.  Dig.  458. 

Mere  cohabitation  under  an  agreement  therefor  does  not  estab- 
lish a  marriage.  Soper  v.  Halsey,  85  Hun,  464,  66  St.  Eep. 
707,  33  ]Sr.  Y.  Supp.  105. 

While  an  agreement  between  man  and  woman  to  assume  the 
relation  of  husband  and  wife  may  be  established  by  the  fact  of 
cohabitation  and  reputation  among  their  friends  and  neighbors, 
and  of  recognition  of  each  other  as  holding  that  relation,  these 
facts  of  themselves  do  not  constitute  a  marriage,  but  are  simply 
evidence  of  it  from  which,  if  sufficiently  strong,  the  courts  are  at 
liberty  to  infer  that  the  cohabitation  was  the  result  of  a  previous 
agreement  to  become  man  and  wife,  and  from  that  fact  to  infer 
further  that  a  marriage  actually  existed  between  tbe  parties. 
Matter  of  Brush,  25  App.  Div.  610,  49  Supp.  803. 

An  interchange  of  a  mutual  present  consent  by  words  between 
the  parties  in  the  presence  of  one  who  at  least  beld  himself  out 
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as  a  minister  and  performed  a  marriage  ceremony,  followed  by 
cohabitation  as  man  and  wife  for  one  or  two  months,  held  a  valid 
marriage  upon  which  to  base  a  decree  of  annulment  of  a  subse- 
quent marriage  by  one  of  the  parties  who  had  entered  into  the 
former  marriage  in  good  faith.  Herz  v.  Herz,  34  Misc.  125,  103 
St.  Kep.  478,  69  Supp.  4T8. 

An  agreement  to  marry  followed  by  cohabitation  makes  a  valid 
marriage.     Tracey  v.  Frey,  95  App.  Div.  579,  88  Supp.  874. 

Much  stronger  evidence  will  be  required  to  prove  a  common- 
law  marriage  in  the  case  of  a  loose  and  licentious  woman  than  in 
the  case  of  a  chaste,  delicate  and  refined  woman.  Bell  v.  Clark, 
45  Misc.  272,  92  Supp.  163. 

Evidence  to  establish  a  common-law  marriage  was  considered 
and  held  insufficient.     Herrmann  v.  Herrmmm,  98  Supp.  654. 

The  entrance  in  a  register  by  a  person  whose  duty  or  authority 
it  is  to  keep  such  register,  is  admissible  at  common  law  to  prove 
marriage,  but  not  in  a  case  where  the  keeping  of  such  register 
was  merely  optional.  Maxwell  v.  Chapman,  8  Barb.  579 ;  Jack- 
son v.  King,  5  Cowen,  237;  Bradford  v.  Bradford,  51  IST.  Y.  669. 

When  the  nature  of  the  case  admits  of  no  better  evidence,  a 
marriage  may  be  proved  by  hearsay.  Such  evidence  is  not  con- 
clusive, but  is  admissible.  Charriberladn  v.  Chamberlain,  71  !N". 
Y.  423.  A  letter  written  to  nephew  of  the  husband  congratulating 
him  upon  his  marriage,  and  expressing  the  hope  to  see  him  and 
signed  aunt,  is  admissible.  Badger  v.  Badger,  88  N.  Y.  546.  In 
order  to  make  evidence  that  the  alleged  husband  or  wife  was 
reputed  to  be  unmarried  admissible,  it  must  be  shown  that  the 
repute  was  among  persons  who  knew  of  the  existing  cohabitation. 
Bartlett  v.  Midmer,  28  Hun,  235 ;  Badger  v.  Badger,  88  IST.  Y. 
546.  As  to  what  evidence  is  not  competent  on  this  point,  see 
Matter  of  Taylor,  9  Paige,  611. 

Sub.  2.     Testimony  of  Husband  or  Wife.     §  831. 

§  831.  [Am'd,  1879,  1880,  1887.]  When  husband  and  wife  not 
competent   tritnesses  —  irlien    competent. 

A  husband  or  a  wife  is  not  competent  to  testify  against  the  other  upon  the 
trial  of  an  action,  or  the  hearing  upon  the  merits  of  a  special  proceeding 
founded  upon  an  allegation  of  adultery,  except  to  prove  the  marriage,  or  dis- 
prove the  allegation  of  adultery.  A  husband  or  wife  shall  not  be  compelled, 
or  without  consent  of  the  other,  if  living,  allowed  to  disclose  a  confidential 
communication,  made  by  one  to  the  other,  during  marriage.  In  an  action  for 
criminal  conversation,  the  plaintiff's  wife  is  not  a  competent  witness  for  the 
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plaintiff,  but  she  is  a  competent  witness  for  the  defendant  as  to  any  matter 
in  controversy;  except  that  she  cannot,  without  the  plaintiff's  consent,  dis- 
close any  confidential  communication  had  or  made  between  herself  and  the 
plaintiff. 

The  parties  formerly  were  only  competent  to  prove  the  fact  of 
the  marriage.  Roe  v.  Eoe,  40  Super.  Ct.  1 ;  Southwick  v.  Bouth- 
wick,  49  N.  Y.  510.  In  an  action  by  a  husband  against  the  wife 
for  a  divorce  on  the  ground  of  adultery  the  wife  was  not  a 
competent  witness  on  her  behalf  before  the  amendment  of  1887. 
Bivenburgh  v.  Bivenburgh,  47  Barb.  419 ;  Hennessey  v.  Hennes- 
sey, 58  How.  304.  See  Jacobson  v.  Jacobson,  8  St.  Eep.  383,  as 
to  what  is  a  violation  of  that  section.  But  §  831  was  amended  to 
permit  the  husband  or  wife  to  testify  against  the  other  upon  the 
trial  of  an  action  founded  upon  an  allegation  of  adultery,  not  only 
to  prove  the  marriage,  but  also  to  disprove  the  alleged  adultery. 
DeMeli  v.  DeMeli,  11  St.  Eep.  291.  The  husband  may  testify 
in  the  wife's  favor  under  §  831,  but  not  against  her  (Bailey  v. 
Bailey,  41  Hun,  424) ;  nor  can  the  defendant  be  examined  as 
a  witness  for  the  plaintiff.  Arborgast  v.  Arborgast,  8  How.  297; 
Sweet  V.  8we$t,  15  How.  169 ;  Andble  v.  Anable,  24  How.  92. 

A  husband  who  admits  the  alleged  marriage  with  the  com- 
plainant is  not  a  competent  witness  to  prove  the  invalidity  of  the 
marriage  by  reason  of  a  prior  marriage  on  his  part.  Finn  v.  Finn, 
12  Hun,  339.  In  an  action  for  divorce,  a  physician  testified  to 
certain  circumstances  and  conversations  tending  to  establish  the 
fact  of  adultery,  and  stated  that  he  derived  his  information  from 
the  defendant  as  a  patient  in  professional  confidence.  Held,  inad- 
missible. Hurm  V.  Hunn,  1  T.  &  C.  499 ;  Johnson  v.  Johnson,  4 
Paige,  468. 

In  actions  for  divorce  the  wife  is  prohibited  from  being  exam- 
ined except  as  to  matters  allowed  by  §  831.  Held,  error  to  permit 
a  wife  to  testify  concerning  her  husband's  property  and  income. 
Valentine  v.  Valentine,  87  App.  Div.  156,  84  Supp.  37.  On  the 
authority  of  C dwell  v.  Colwell,  14  App.  Div.  80,  43  Supp.  439 ; 
Dickinson  v.  Dickinson,  63  Hun,  516,  18  Supp.  485.  See  Budd 
V.  Budd,  55  App.  Div.  113,  67  Supp.  43 ;  Reierson  v.  Beierson, 
32  App.  Div.  62,  52  Supp.  509. 

A  wife's  evidence  in  divorce  pointing  to  her  husband's  adultery, 
is  incompetent  and  will  not  be  considered  for  any  purpose  even 
if  received  without  objection  by  defendant.  Fanning  v.  Fanning 
20  Supp.  849. 
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Under  §  831  a  husband  or  wife  is  not  competent  to  testify 
against  the  other  on  the  trial  of  an  action  for  a  hearing  on  the 
merits  of  a  special  proceeding  founded  on  the  allegation  of 
adultery,  except  to  prove  the  marriage  or  to  disprove  the  allegation 
of  adultery,  but  husband  or  wife  under  this  provision  are  wit- 
nesses subject  to  the  general  rules  of  evidence  to  give  all  material 
testimony  to  show  that  the  allegation  of  adultery  is  untrue,  and 
is  not  confined  simply  to  denying  such  allegation.  Irisch  v. 
Irisch,  12  Civ.  Pro.  K.  181 ;  Stevens  v.  Stevens,  54  Hun,  490,  27 
St.  Eep.  602,  8  Supp.  47;  Stefens  v.  Stefens,  16  Daly,  363,  38  St. 
Eep.  643,  19  Civ.  Pro.  R  267,  11  Supp.  424. 

Upon  the  trial  of  an  act-ion  for  divorce  in  which  the  defendant 
has  interposed  an  answer  setting  up  recriminatory  charges  against 
the  plaintiff,  it  is  not  error  to  permit  the  plaintiff  to  testify  to 
matters  incompetent  under  §  831,  Code  Civil  Procedure,  as  to 
the  issues  presented  upon  the  charges  in  the  complaint,  but  which 
are  competent  upon  the  issues  presented  by  the  countercharges  in 
the  answer.  McCarthy  v.  McCarthy,  143  IST.  Y.  235,  62  St. 
Eep.  184. 

Under  the  section  of  the  Code  of  Civil  Procedure  mentioned  a 
husband  or  wife's  testimony  in  an  action  of  divorce  pending 
between  them  is  confined  to  facts  concerning  the  marriage  and 
those  tending  to  disprove  his  or  her  own  adultery,  and  therefore 
they  cannot  testify  to  material  facts  tending  to  establish  the 
charge  of  adultery  of  the  other.  Colwell  v.  Colwell,  14  App. 
Div.  80,  77  St.  Eep.  439,  43  Supp.  439. 

Sub.  3.    Evidence  to  Prove  Adultery. 

Upon  the  trial  of  an  action  brought  by  a  husband  for  an  abso- 
lute divorce,  it  is  erroneous  to  allow  a  witness  called  on  his  behalf 
to  testify  that  the  attorney  for  defendant  had  endeavored  by 
unfair  means  to  induce  the  witness  to  testify  for  the  defendant 
and  to  impeach  the  testimony  of  other  witnesses,  where  there  is 
no  proof  that  the  defendant  knew  of  or  authorized  the  action  of 
her  attorney.     Colwell  v.  Colwell,  14  App.  Div.  80,  43  Supp.  439. 

In  an  action  for  divorce  depending  upon  circumstantial  evi- 
dence, where  the  facts  and  circumstances  are  as  consistent  with 
innocence  as  with  guilt  or  are  reconcilable  with  innocence,  the 
plaintiff  is  not  entitled  to  recover.  Roth  v.  Roth,  90  App.  Div. 
87,  85  Supp.  640,  affirmed,  183  N".  Y.  520. 
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The  court  discusses  Pollock  v.  Pollock,  71  E".  Y.  137,  and 
Allen  V.  Allen,  101  N.  Y.  658,  holding  that  although  it  would 
seem  from  the  opinion  in  the  latter  case  that  the  Court  of  Appeals 
intended  to  modify  the  Pollock  case,  in  view  of  the  fact  that  the 
case  has  been  frequently  reaffirmed  by  the  Court  of  Appeals  in 
divorce  cases,  this  does  not  seem  to  be  a  correct  view,  arriving  at 
the  conclusion  as  above  stated. 

In  an  action  brought  to  obtain  an  absolute  divorce,  evidence 
that  the  defendant  committed  adultery  with  the  co-respondent 
prior  to  the  period  covered  by  the  issue,  is  admissible  for  the 
purpose  of  showing  an  inclination  and  lascivious  desire  on  the  part 
of  the  defendant  and  the  co-respondent,  from  which  the  jury  may 
infer  that  on  the  subsequent  occasions  when  the  parties  were 
together  during  the  period  covered  by  the  issues,  under  circum- 
stances affording  an  opportunity  for  the  gratification  of  such 
inclination  and  desire,  it  is  probable  that  they  committed  adultery. 
Both  V.  Roth,  90  App.  Div.  87,  85  Supp.  640,  affirmed,  183  N. 
Y.  520. 

Where  plaintiff's  adultery  pleaded  as  a  defence  to  an  action 
for  divorce  was  testified  to  by  but  a  single  witness,  and  his  evi- 
dence was  improbable  on  its  face  and  was  categorically  denied  by 
plaintiff,  it  was  insufficient  to  establish  a  defence.  De  Marco  v. 
De  Marco,  116  App.  Div.  304,  101  Supp.  600. 

Although  the  evidence  discloses  association,  frequent  interviews 
and  intimacy  between  a  defendant  and  the  woman  with  whom  he 
is  charged  with  having  adulterous  intercourse,  if  there  was  no 
creditable  evidence  of  improper  conduct  or  familiarities,  or  of  any 
criminal  attachment  between  them,  and  the  evidence  showed  the 
frequent  meetings  of  the  parties  were  for  proper  and  innocent 
purposes,  a  charge  of  adultery  cannot  be  sustained.  Conger  v. 
Conger,  82  InT.  Y.  603.  In  weighing  the  evidence  and  considering 
the  facts  and  circumstances,  great  care  is  necessary,  on  the  one 
hand,  not  to  be  misled,  by  circumstances  reasonably  capable  of 
two  interpretations,  into  giving  them  an  evil  rather  than  an  inno- 
cent one,  nor  on  the  other  by  refusing  to  give  them  their  plain  and 
natural  significance,  on  the  theory  that  a  different  standard  of 
judgment  applies  to  such  cases  from  that  which  ordinarily  guides 
the  conclusions  of  intelligent  and  conscientious  men.  The  cir- 
cumstance must  be  considered  separately  and,  also,  as  a  whole. 
The  single  threads  of  circumstances  may  be  weak,  but  united, 
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iihey  often  lead,  witli  assured  conviction,  to  the  final  fact  which 
is  the  subject  of  investigation.  Allen  v.  Allen,  101  E".  Y.  658. 
Circumstantial  evidence  of  adultery  may  be  rebutted  by  evidence 
that  the  woman  was  in  such  ill-health  as  to  negative  the  idea  of 
criminal  disposition.  Anonymous,  3  Abb.  N.  C.  161.  It  is  not 
sufficient  evidence  of  identity  that  the  person  served  was  pointed 
out  as  the  defendant  by  plaintiff.  Louns  v.  Louns,  1  Law  Bull. 
34. 

Where  the  testimony  as  to  the  alleged  adultery  rests  principally 
on  the  admissions  of  the  defendant,  it  is  not  sufficient,  Allder  v. 
Allder,  1  Law  Bull.  58.  Divorce  will  not  be  granted  on  evidence 
that  the  husband  was  in  the  habit  of  visiting  a  house  of  prostitu- 
tion, and  even  went  with  one  of  the  inmates  to  her  room,  it  not 
appearing  that  he  was  ever  alone  in  a  room  with  any  of  the  in- 
mates, or  with  the  door  shut.  Piatt  v.  Plait,  9  Daly,  295.  In  an 
action  for  divorce  on  the  ground  of  adultery,  defendant  denied 
the  charges  and  alleged  adultery  on  the  part  of  the  plaintiff;  the 
issues  having  been  referred  and  a  report  having  been  made  in 
favor  of  plaintiff  and  against  the  defendant,  the  report  was  con- 
firmed and  judgment  for  plaintiff  ordered  at  Special  Term.  An 
appeal  having  been  taken  on  the  ground  that  the  evidence  was 
insufficient  to  warrant  the  judgment,  held,  that  the  evidence  being 
conflicting,  and  a  just  conclusion  depending  upon  the  veracity  of 
the  witnesses  who  appeared  before  the  referee,  there  was  no  reason 
to  reverse  his  findings.  Holcomh  v.  Holcomb,  3  St.  Eep.  762. 
In  a  suit  for  divorce  for  adultery,  evidence  of  cruelty,  imme- 
diately connected  with  the  adultery  charged,  may  be  admitted 
to  show  an  alienation  of  the  affections  and  as  affording  an  in- 
ference of  the  adultery,  but  not  as  a  foundation  for  a  decree 
of  separation.  Muloch  v.  Muloch,  1  Edw.  Ch.  14.  The  com- 
plainant who  seeks  a  decree,  declaring  the  children  of  his  wife 
illegitimate,  must  produce  some  other  evidence  of  his  non-access 
than  the  mere  fact  that  his  wife  was  living  in  open  adultery 
with  another  person.  Van  Aemam  v.  Van  Aernam,  1  Barb. 
Ch.  375.  Non-cohabitation  cannot  be  proved  by  a  witness  de- 
posing that  the  parties  had  not  resided  together  since  their  sepa- 
ration, to  the  best  of  his  knowledge  and  belief;  but  the  person 
with  whom  the  wife  had  resided  since  that  time  should  be  called 
to  prove  that  fact.  Turney  v.  Tumey,  4  Edw.  Ch.  566.  A 
divorce  will  not  be  decreed  upon  evidence  which  leaves  the  fact 
Actions,  Vol.  II  —  73 
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of  the  defendant's  guilt  in  doubt.  Ferguson  v.  Ferguson,  1 
Barb.  Ch.  604.  While  to  authorize  a  divorce  for  adultery  direct 
proof  of  the  crime  is  not  required,  yet  there  should  be  a  fair  infer- 
ence to  a  necessary  conclusion  —  a  conclusion  so  far  inevitable 
that  the  supposition  of  innocence  cannot  by  any  just  course  of 
reasoning  be  reconciled  with  it  Anonymous,  17  Abb.  48.  This 
inference  cannot  be  drawn  from  appearances  that  are  equally 
capable  of  two  interpretations.  Ferguson  v.  Ferguson,  3  Sandf. 
307.  A  husband  who  has  abandoned  his  family  for  years  must 
present  very  clear  proofs  of  adultery  against  his  wife,  to  entitle 
him  to  a  divorce.  Trust  v.  Trust,  11  How.  523.  A  divorce 
ought  not  to  be  granted  on  the  unsupported  evidence  of  the 
husband's  paramour.  Anormjmovs,  5  Kobt.  611;  Tumey  v. 
Turney,  4  Edw.  566;  Bamia  v.  Bcmta,  3  Edw.  295;  Anonymous, 
17  Abb.  48. 

Plaintiff  should  not  be  denied  a  divorce  on  clear  proof  of 
adultery  by  defendant,  because  defendant  went  with  plaintiff's 
detective  to  the  •  house  of  prostitution ;  defendant  testifying  that 
he  deliberately  committed  the  adultery,  and  there  being  nothing  to 
justify  a  finding  that  plaintiff  employed  the  detective  to  aid  or 
connive  at  the  commission  thereof,  or  that  she  had  any  knowledge 
that  he  did  so,  or  that  she  or  her  attorney  was  in  any  way  re- 
sponsible for  his  acts.  Tuch  v.  Tu£h,  117  App.  Div.  421,  102 
Supp.  688. 

A  decree  of  divorce  will  be  refused  on  the  ground  of  insuffi- 
cient proof  of  adultery  where  the  evidence  consists  of  the  testimony 
of  an  expert  in  handwriting  that  the  entry  "  George  Sands  and 
wife,"  in  a  certain  hotel  register,  was  in  the  handwriting  of  the 
co-respondent,  whose  name  was  not  George  Sands,  the  hotel  reg- 
ister itself  showing  a  number  opposite  the  entry  indicating  that  a 
room  was  assigned ;  the  testimony  of  the  plaintiff's  brother  that  he 
saw  the  defendant  leave  the  hotel  that  evening  at  about  10 :30 
o'clock ;  a  letter  from  the  defendant  written  in  response  to  a  letter 
of  plaintiff's  attorney  asking  her  under  what  name  she  registered 
at  the  hotel  stating  "It  is  impossible  for  me  to  say,  as  I  do  not 
know  what  name  was  given  at  hotel,"  and  the  testimony  of  wit- 
nesses that  on  another  occasion  they  found  the  defendant  and 
co-respondent  seated  in  an  improper  position  respecting  each  other 
at  a  table  in  a  small  room  used  for  drinking  purposes  in  the  same 
hotel,  and  opening  into  the  hall  and  a  larger  drinking  room  by 
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doors  which  were  used  by  any  one  and  were  not  locked  at  this 
time.     Conway  v.  Conway,  37  Misc.  414,  Y5  Supp.  760. 

And  a  divorce  cannot  be  granted  upon  evidence  consisting  of  the 
testimony  of  a  man  that  he  had  sexual  intercourse  with  the  defend- 
ant, and  the  evidence  of  a  half-sister  of  the  plaintiff  that  on  one 
evening  in  the  month  of  August,  the  year  not  being  stated,  she 
followed  the  defendant  and  a  man,  not  the  plaintiff,  into  certain 
woods,  where  she  saw  them  in  sexual  intercourse.  Belling  v. 
Delling,  34  Misc.  122,  69  Supp.  479. 

Where  a  person  with  whom  the  plaintiff  is  alleged  in  defendant's 
answer  to  have  committed  adultery,  on  being  called  as  a  witness  for 
the  plaintiff,  denied  such  adultery,  and  on  cross-examination  stated 
that  he  did  not  at  a  certain  time  and  place  admit  to  a  person  named 
that  his  relations  with  plaintiff  were  illicit,  the  defendant  may  call 
such  person  as  a  witness  to  testify  that  the  alleged  co-respondent 
did  make  the  admission.  Woodrick  v.  Woodrick,  141  N.  Y.  457, 
57  St.  Kep.  634. 

Where  the  adultery  is  charged  to  have  been  with  a  certain  person, 
the  evidence  must  be  confined  to  the  offence  charged.  Oermond 
V.  Oermond,  6  Johns.  Oh.  347 ;  Bolcel  v.  Bolcel,  3  Edw.  376 ;  Kane 
V.  Kane,  3  Edw.  389 ;  Klein  v.  Wolfsohn,  1  Abb.  N.  C.  184.  The 
evidence  of  adultery  must  be  full  and  explicit,  and  it  must  be 
shown  that  there  is  no  collusion.  Hanks  v.  Hanks,  3  Edw.  469 ; 
Turney  v.  Turney,  4  Edw.  566.  Unless  the  fact  of  adultery  be 
clearly  proved,  the  presumption  of  innocence  must  prevail.  Donr 
nelly  v.  Donnelly,  63  How.  481.  That  there  was  opportunity  for 
illicit  intercourse  is  not  enough;  there  must  be  some  accompany- 
ing circumstances  which  fairly  induce  the  belief  that  the  residence 
of  the  parties  under  the  same  roof  was  not  for  a  proper  purpose. 
Hart  V.  HaH,  2  Edw.  437;  Pollock  v.  Pollock,  71  N.  Y.  137. 
See  Piatt  v.  Piatt,  5  Daly,  295. 

A  finding  of  adultery  in  an  action  for  divorce  must  be  based 
upon  clear  and  convincing  evidence.  Evidence  examined  and  held 
to  be  insufficient  to  establish  adultery.  Keville  v.  Kemlle,  122 
App.  Div.  388. 

But  the  fact  may  be  proved  by  circumstantial  evidence  from 
facts  which  lead  to  it  as  a  necessary  conclusion.  Mulock  v.  Mu- 
loch,  1  Edw.  14 ;  Anonymous,  17  Abb.  48 ;  Ferguson  v.  Ferguson, 
3  Sandf.  307.  Proof  of  illicit  intercourse  with  a  notorious  prosti- 
tute before  marriage,  and  a  continuance  of  the  intimacy  afterward, 
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together  witK  evidence  of  defendant's  dissolute  character  and 
habits,  Tield,  sufficient.  Van  Epps  v.  Vcm  Epps,  6  Barb.  320; 
Smith  V.  Smithy  4  Paige,  432.  Where  there  is  evidence  tending 
to  show  repeated  acts  of  familiarity,  it  is  competent  to  introduce 
evidence  of  intercourse  with  the  same  person  which  took  place 
prior  to  the  marriage,  in  order  to  characterize  the  subsequent  con- 
duct of  the  parties.  It  is  evidence  which,  if  believed,  authorizes 
the  finding  of  adulterous  intercourse  on  the  occasion  to  which  it 
referred,  and  in  view  of  the  evidence  of  subsequent  opportunity 
and  inclination,  justifies  the  inference  that  the  unlawful  connection 
was  continued.  PomI  v.  Paul,  11  St.  Eep.  71.  That  the  husband 
had  syphilis  long  after  marriage,  held,  sufficient  proof  in  Johnson 
V.  Johnson,  1  Edw.  439;  s.  c,  4  Paige,  460,  14  Wend.  637. 
Contra,  Ferguson  v.  Ferguson,  1  Barb.  Ch.  604;  s.  c.^  3  Sandf. 
407.  But  it  is  not  sufficient  proof  of  the  husband's  adultery  that 
the  wife  has  the  venereal  disease.  Hom,l)urger  v.  Homburger,  46 
How.  346.  Proof  of  two  or  three  visits  to  a  brothel  by  a  husband, 
unaccompanied  b  ya  woman,  is  not  sufficient  evidence  of  adultery 
to  authorize  a  divorce.  Zorkowski  v.  Zorkowski,  27  How.  37. 
A  divorce  for  adultery  will  not  be  decreed  on  the  confession  of 
the  defendant,  unless  sustained  and  corroborated  by  other  proof. 
Betts  V.  Betts,  1  Johns.  Ch.  197;  Van  Veghten  v.  Van  Veghten,  4 
Johns.  Ch.  501 ;  Lyon  v.  Lyon,  62  Barb.  138.  But  in  an  action 
for  divorce,  brought  by  the  husband,  the  written  confession  of  the 
acts  of  adultery  by  the  wife  were  clear  and  distinct,  and  there  was 
undoubted  proof  that  they  were  sincere  and  not  collusive,  and 
they  were  corroborated  by  the  correspondence  of  the  wife  and  by 
letters  of  the  guilty  parties.  Held,  that  the  confessions  were  suffi- 
ciently corroborated  by  the  letters,  and  that  a  judgment  of  divorce 
should  be  granted.  Madge  v.  Madge,  4  St.  Eep.  609.  A  divorce 
will  not  be  granted  on  the  uncorroborated  evidence  of  a  prostitute 
paid  for  testifying,  and  of  the  detective  who  employed  her. 
Bentley  v.  Bentley,  3  Law  Bull.  76.  Divorces  should  not  be 
granted  on  the  evidence  of  prostitutes  and  private  detectives,  and 
their  testimony  should  always  be  scrutinized  with  vigilance  and 
distrust.  Moller  v.  Moller,  9  St.  Eep.  800.  The  rule  of  evi- 
dence in  an  action  for  divorce  a  vinculo,  is  the  same  as  in  other 
civil  actions;  a  mere  preponderance  of  proof  is  sufficient.  The 
rule  requiring  proof  beyond  a  reasonable  doubt,  as  in  criminal 
cases,  does  not  apply;  the  same  standard  of  judgment  applies  as 
in  ordinary  cases.    Allen  v.  Allen,  101  N.  Y.  658. 
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A  decree  of  absolute  divorce  should  not  be  refused  if  the  guilt 
of  the  defaulting  defendant  is  established,  merely  because  the 
plaintiff's  evidence  as  to  the  date  of  the  marriage  did  not  cor- 
respond to  the  date  of  the  marriage  contract  not  put  in  evidence. 
Swffin  V.  Suffin,  119  App.  Div.  853. 

In  an  action  brought  by  a  wife  for  a  separation,  where  the  hus- 
band sets  up  a  counterclaim  for  an  absolute  divorce,  testimony  on 
his  part  which  is  competent  on  the  issue  of  cruelty  charged  against 
him,  is  admissible,  although  it  might  be  objectionable  under 
Code  of  Civil  Procedure,  §  831,  as  bearing  upon  the  other  issue. 
In  an  action  for  divorce  a  paper  containing  salacious  verses  alleged 
to  be  in  the  handwriting  of  the  party  proceeded  against  and  found 
in  her  private  writing  desk  is  admissible  in  evidence.  Woodrich 
V.  Woodrich,  141  IST.  Y.  457,  57  St.  Rep.  634.  The  relations  be- 
tween the  defendant  sued  for  an  absolute  divorce,  and  the  co- 
respondent, not  in  immediate  connection  with  the  specific  act  of 
adultery  found,  may  be  proved  to  show  inclination.  Smith  v. 
Smith,  37  St.  Rep.  267,  13  Supp.  817. 

Association  with  prostitutes  and  giving  secret  entertainment  to 
women  in  the  night-time,  held  sufficient  to  justify  a  finding  of 
adultery.    Emerson  v.  Emerson,  42  St.  Rep.  562,  16  Supp.  793. 

Confessions  of  adultery  corroborated  by  circumstances  and  the 
conduct  of  the  accused,  and  free  from  collusion,  and  where  the 
defendant  refused  to  testify  in  his  own  behalf,  held  sufficient  evi- 
dence to  sustain  a  decree  of  divorce.  Sigel  v.  Sigel,  47  St.  Rep. 
397,  citing  Madge  v.  Madge,  42  Hun,  524;  Smith  v.  Ounn,  35  St. 
Rep.  427;  Oihson  v.  Park  Bh.,  98  IST.  Y.  87,  and  distinguishing 
Lyon  v.  Lyon,  62  Barb.  142. 

Where  the  complaint  is  verified,  the  averments  required  by  rule 
73  are  prima  facie  proof,  and  the  burden  of  proof  is  shifted  upon 
the  defendant,  who  must  controvert  the  same  as  a  matter  of  affi- 
mative  evidence.  Faratce  v.  Farace,  1  Civ.  Pro.  R.  419.  Where  a 
husband  is  called  on  to  answer  for  his  conduct  toward  his  children, 
he  is  entitled  to  prove  all  the  circumstances  attending  such  conduct 
and  the  reasons  for  it  that  he  may  justify  it.  Rose  v.  Bose,  22  St. 
Rep.  526.  As  to  what  conduct  on  part  of  husband  renders  it 
unsafe  and  improper  for  the  wife  to  cohabit  with  him  see  Uhlman 
V.  Uhlman,  17  Abb.  IST.  C.  236.  In  Fowler  v.  Fowler,  11  Supp. 
419,  a  letter  written  by  plaintiff  to  defendant  stating  defendant's 
cruelty  and  injustice,  was  admitted  as  a  statement  made  to  and  not 


1158  MATRIMONIAL    ACTIONS. 

denied  by  him,  also  evidence  of  statements  made  by  defendant  to 
plaintiff  to  deceive  her  and  that  on  the  second  night  of  their  mar- 
riage, defendant  said  he  did  not  love  her  and  made  a  mistake  in 
marrying  her.  Evidence  of  the  improper  relations  and  conduct 
of  the  parties  between  vi^hom  adultery  is  charged  anterior  and  sub- 
sequent to  the  time  charged,  is  competent  to  show  an  adulterous 
intent.    Smith,  v.  Smith,  13  Supp.  817. 

Where  the  plaintiff's  case  was  supported  only  by  her  own  evi- 
dence and  defendant's  by  that  of  himself  and  two  domestic  ser- 
vants, held  that  the  decision  of  the  trial  judge  would  not  be  dis- 
turbed. Murray  v.  Murray,  16  Supp.  363,  citing  58  How.  278, 
17  Abb.  N.  C.  236,  73  N.  Y.  369,  120  N.  Y.  485,  9  Supp.  858. 
In  Steffens  v.  Steffens,  11  Supp.  424,  the  court  refused  to  reverse 
the  finding  of  a  referee  in  favor  of  defendant  upon  very  conflicting 
evidence.  An  order  of  publication  will  not  be  made  in  a  divorce 
suit  on  plaintiff's  affidavit  alone  of  defendant's  non-residence, 
without  other  proof.  Hall  v.  Hall,  10  Supp.  223.  Where  it  was 
found  that  parties  were  domiciled  in  this  State,  evidence  of  the 
record  of  a  judgment  of  divorce  of  a  court  in  Germany,  in  an  ac- 
tion brought  by  defendant  against  the  plaintiff  wherein  there  was 
no  personal  service  of  process  on  her  and  no  appearance  by  her, 
was  properly  excluded.  As  to  when  the  wife  can  testify  that 
she  was  not  guilty  of  adultery  in  an  action  brought  by  the  husband. 
DeMeli  v.  DeMeli,  120  JST.  Y.  485. 

In  Auld  V.  Auld,  40  St.  Rep.  904,  the  following  was  held  to  be 
suiEcient  evidence  to  warrant  a  divorce :  "  Going  to  the  depot 
to  meet  another  man,  kissing  him  on  his  arrival,  accompanying 
him  to  a  boarding  house,  occupying  the  same  hammock  with  him, 
allowing  him  to  hug  her  while  in  the  hammock,  frequenting  his 
room  and  permitting  him  to  frequent  her  room  during  the  day  and 
night,  on  one  occasion  while  she  had  on  a  sleeveless  vest,  corsets 
and  underskirt  allowing  him  to  accompany  her  to  the  door  of  the 
water-closet,  finding  her  hair  pins  between  the  sheets  of  his  bed," 
etc.,  etc.  This  case  lays  down  as  a  rule  of  law  that  married 
women  should  not  only  avoid  evil  but  the  appearance  of  it.  The 
co-respondent  "  was  the  first  love  of  the  wife." 

The  fact  that  plaintiff's  wife  visited  a  respectable  saloon  with 
co-respondent  and  drank  with  him  there  before  marriage,  and 
that  after  marriage  he  called  on  her  without  her  husband's  knowl- 
edge, is  not  alone  sufficient  evidence  of  guilt.     Although  the  acts 
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of  defendant  might  have  been  suspicious  and  improper,  they  were 
as  susceptible  of  an  innocent  as  guilty  construction,  and  when 
such  is  the  ease  the  court  is  bound  to  adopt  the  former.  Pfeiffer 
V.  Pfeiffer,  27  St.  Kep.  567,  9  Supp.  28,  citing  Allen  v.  Allen, 
101  IN".  Y.  658;  Polloch  v.  Polloclc,  71  N.  Y.  137. 

Allen  V.  Allen,  101  JST.  Y.  658,  holds  that  adultery  may  be  es- 
tablished by  such  facts  as  satisfy  the  mind  of  the  tribunal  required 
to  pass  upon  the  question  of  the  truth  of  the  charge;  the  evi- 
dence  need  not  lead  the  judgment,  as  a  necessary  conclusion  to 
the  determination  that  adultery  has  been  actually  committed.  But 
in  Beadleston  v.  Beadleston,  2  Supp.  809 ;  s.  c,  20  St.  Rep.  21,  it 
■was  held  error  to  admit  evidence  of  conduct  highly  improper  on 
the  part  of  defendant,  with  one  with  whom  adultery  was  not 
charged,  where  such  an  action  did  not  show  criminal  intimacy. 
Also  Stevens  v.  Stevens,  8  Supp.  47. 

Uncontradicted  and  unexplained  evidence  that  defendant 
accompanied  a  woiman  to  a  house  of  bad  character  in  the  evening 
and  remained  there  about  an  hour,  and  the  fact  that  a  cabman 
testified  he  had  carried  people  to  the  house  he  knew  did  not  belong 
there,  will  sustain  a  decree  for  divorce.  Yarn,  Ncmie  v.  Van  Name, 
49  Hun,  264,  2  Supp.  77.  Evidence  relating  to  visits  of  defend- 
ant to  other  houses  of  ill-fame  than  those  in  which  the  adultery 
was  committed  and  his  improper  conduct  there,  is  admissible  to 
show  that  his  habits  and  inclination  bears  on  the  probability  of 
the  evidence  in  support  of  the  specific  charges.  Carpenter  v. 
Carpenter,  30  St.  Eep.  955,  9  Supp.  583,  distinguishing  Van 
Epps,  v.  Van  Epps,  6  Barb.  320.  INor  is  it  error  in  such  action  to 
permit  proof  of  the  fact  that  since  a  separation  the  defendant  has 
contributed  nothing  to  the  support  of  his  wife.  Van  Epps  v. 
Van  Epps,  6  Barb.  320.  Where  a  person  testifies  positively  that  a 
house  is  a  house  of  ill-fame,  he  must  be  presumed  on  appeal  to 
speak  from  personal  observation.  Carpenter  v.  Carpenter,  9 
Supp.  583.  A  recriminating  charge  made  in  an  action  by  the 
wife,  may  be  sustained  on  evidence  not  so  strong  as  might  be 
necessary  to  sustain  a  suit  for  adultery.  Peclc  v.  Peck,  44  Hun, 
290,  7  St.  Eep.  653.  If  both  parties  to  an  action  brought  by  the 
husband  have  been  guilty  of  adultery,  neither  is  entitled  to  a  di- 
vorce though  the  wife  sinned  through  the  connivance  of  the  hus- 
band.   Peck  V.  Peck,  4:4:  Hun,  290,  7  St  Eep.  653. 

Where  an  issue  of  guilt  of  plaintiff  is  raised  by  the  pleadings,  it 
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must  be  determined  before  it  can  be  adjudged  tbat  plaintiff  is 
entitled  to  a  divorce  though  the  adultery  of  defendant  is  estab- 
lished. In  such  case  the  court  cannot  assume  that  a  conclusion  of 
law  found  by  the  referee  that  plaintiff  was  entitled  to  judgment 
was  a  finding  of  this  issue  in  the  negative.  Paul  v.  Paul,  11  St. 
Eep.  71 ;  Church  v.  Church,  7  St.  Eep.  77. 

A  co-respondent  in  an  action  for  divorce  must  answer  truthfully 
or  decline  to  answer  questions  tending  to  criminate  or  degrade 
him;  he  is  not  justified  in  committing  perjury  to  protect  the  de- 
fendant's reputation.  Uhland  v.  Uhland,  27  Supp.  647,  59  St. 
Kep.  655.  The  evidence  of  circumstances  may  be  sufficient  to 
prove  adultery.  Chase  v.  Chase,  44  St.  Eep.  766 ;  s.  c.^  19  Supp. 
268. 

Proof  of  adultery  was  held  sufficient  on  review  of  the  evidence. 
Auld  v.  AuM,  40  St.  Eep.  904;  s.  c,  16  Supp.  803,  citing  Smith 
V.  Smith,  13  Supp.  817;  Hamburger  v.  Hamburger,  46  How.  Pr. 
346;  Ferguson  v.  Ferguson,  3  Sandf.  307.  Acts  of  defendant, 
charged  with  adultery  in  an  action  for  divorce,  which  may  appear 
improper,  but  are  capable  of  an  innocent  interpretation,  must  be 
construed  to  be  innocent,  so  held  reviewing  the  evidence  taken 
before  a  referee.  Steffens  v.  Steffens,  33  St.  Eep.  643 ;  s.  c,  19 
Civ.  Pro.  E.  267,  11  Supp.  424,  citing  Pfeiffer  v.  Pfeiffer,  27  St. 
Eep.  567. 

Evidence  to  prove  adultery  where  only  a  single  act  was  charged 
and  but  one  witness,  the  mother  of  the  plaintiff,  manifestly  preju- 
diced, testified  to  it,  held  insufficient.  Fanning  v.  Fanning,  2 
Misc.  90,  49  St.  Eep.  234,  20  Supp.  849,  citing  Lyan  v.  Lyon,  62 
Barb.  138;  Mailer  v.  Mailer,  115  K  Y.  466;  Palloch  v.  Palloch, 
71  N.  Y.  137. 

Where  in  an  action  for  divorce  the  defence  was  that  there  had 
been  a  marriage  only  in  form  and  that  plaintiff  had  a  former  hus- 
band living  at  the  time,  plaintiff  gave  no  evidence  on  the  refer- 
ence, the  complaint  was  dismissed  and  judgment  rendered  for 
defendant  on  evidence  procured  by  him,  that  the  marriage  was 
void,  held  regular  under  §  1743  of  the  Code.  Janes  v.  Jones,  71 
Hun,  519,  54  St.  Eep.  885,  24  Supp.  1031,  citing  Finn  v.  Finn, 
62  How.  Pr.  83 ;  Hunt  v.  Hunt,  72  IST.  Y.  217 ;  Prior  v.  Prior,  15 
Civ.  Pro.  E.  436 ;  Cromwell  v.  Hull,  97  N.  Y.  209 ;  Reed  v.  Reed, 
107  IST.  Y.  545 ;  Rima  v.  Rossie  Iron  Works,  120.  N.  Y.  438 ; 
Blanc  V.  Blanc,  51  St.  Eep.  822. 
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Failure  to  produce  as  a  witness  the  person  with  whom  adultery 
is  charged,  though  defendant  is  able  to  do  so,  is  a  circumstance 
which  creates  a  strong  presumption  against  defendant  though  not 
conclusive.  Kenyan  v.  Kenyan,  88  Hun,  211,  68  St.  Eep.  701,  34 
Supp.  720,  citing  Eider  v.  Miller,  86  IST.  Y.  507;  Gordon  v.  Peo- 
ple, 33  N.  y.  501 ;  Schwier  v.  New  York  Central,  etc.,  B.  R.  Co., 
90  N.  Y.  558 ;  Bleecker  v.  Johnson,  69  E".  Y.  309 ;  Crary  v.  Crary, 
18  Supp.  753 ;  People  v.  Hovey,  92  IsT.  Y.  554;  Byrne  v.  Brooklyn 
City  &  Newton  R.  R.  Co.,  58  St.  Eep.  121. 

Charges  of  adultery  must  be  established  by  clear  and  convincing 
evidence.    Smith  v.  Smith,  89  Hun,  610,  35  Supp.  556. 

Where  the  complaint  alleged  several  specific  acts  of  adultery, 
only  two  of  which  were  denied  in  the  answer,  and  a  demand  for  a 
jury  trial  was  denied,  it  was  held  that  as  the  acts  proved  were  those 
not  denied  by  the  answer,  it  was  proper  to  proceed  with  the  hear- 
ing as  to  those  acts.  Oalusha  v.  Galusha,  43  Hun,  181,  4  St. 
Rep.  399.  This  decision  was  modified  on  another  point,  116 
]Sr.  Y.  635,  holding  that  an  agreement  for  separation  is  valid  so  far 
as  it  provides  for  the  support  of  the  wife  even  though  subsequently 
a  divorce  is  had. 

Where  there  is  a  conflict  of  evidence  as  to  the  adultery  the 
question  is  for  the  jury,  and  if  the  evidence  is  sufficient  to  sup- 
port the  verdict  it  will  be  sustained.  Whitney  v.  Whitney,  76 
Hun,  585 ;  s.  c,  58  St.  Kep.  272,  28  Supp.  214,  citing  Ferguson 
V.  Ferguson,  3  Sandf.  307 ;  Pollack  v.  Pollock,  71  E".  Y.  137. 

Circumstantial  evidence,  to  support  a  decree  for  an  absolute 
divorce,  reviewed  and  held  sufficient.  Warren  v.  Warren,  8  Misc. 
189,  59  St.  Eep.  390,  29  Supp.  313,  citing  Mailer  v.  Mailer, 
115  N.  Y.  466,  and  distinguishing  Pollock  v.  Pollack,  71  E.  Y. 
137. 

The  mere  fact  that  a  husband  takes  no  steps  to  prevent  a  meet- 
ing between  his  wife  and  one  whom  he  supposes  to  be  her  para- 
mour, but  allows  her  to  go  with  the  intention  of  detecting  her 
infidelity,  does  not  amount  to  connivance  under  §  1758  of  the 
Code.  Pettee  v.  Pettee,  77  Hun,  595,  28  Supp.  1067,  60  St.  Eep. 
529,  affirmed,  148  N.  Y.  735.  Decree  awarded  against  testimony 
of  defendant  and  co-respondent  in  action  for  absolute  divorce. 
Uhland  v.  Uhlcmd,  59  St.  Eep.  655,  27  Supp.  647.  Evidence 
held  sufficient  to  justify  a  decree  on  the  ground  of  adultery. 
Schreiber  v.  Schreiber,  3  Misc.  411,  62  St.  Eep.  436,  23  Supp. 
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299,  citing  Moller  v.  MolUr,  115  IST.  Y.  466;  Aidd  v.  Auld,  40  St. 
Eep.  904. 

Where  evidence  of  defendant's  previous  conduct  was  admitted 
in  an  action  for  divorce,  she  denied  the  adultery  charged,  and 
plaintiff's  witnesses  were  contradicted  in  many  particulars,  held, 
that  judgment  for  plaintiff  should  be  reversed.  Davis  v.  Dams, 
4  Misc.  454,  24  Supp.  1151,  affirmed,  150  N.  Y.  571,  citing 
Beadleston  v.  Beadleston,  20  St.  Eep.  29,  and  distinguishing 
Forrest  v.  Forrest,  25  N.  Y.  501. 

An  absolute  divorce  may  be  granted  in  a  litigated  action  upon 
the  uncorroborated  testimony  of  the  co-respondent,  where  there 
is  no  fraud  or  collusion.  Crary  v.  Crary,  46  St.  Kep.  307 ;  s.  c, 
18  Supp.  753.  A  finding  that  adultery  was  not  made  out  by  the 
evidence  of  four  witnesses  who  gained  admission,  upon  a  frivolous 
pretense  adhered  to  at  the  trial,  to  defendant's  apartments  where 
he  had  an  unmarried  woman  as  a  housekeeper,  sustained,  where 
such  testimony  was  contradicted  by  the  parties.  Welhe  v.  Welke, 
44  St.  Eep.  21;  s.  c,  17  Supp.  298,  citing  Pierson  v.  People,  79 
N.  Y.  424. 

Where  the  husband  defendant  failed  to  appear  as  a  witness,  it 
was  held  that  slight  corroboration  of  the  testimony  of  prostitutes 
against  him  was  required,  and  that  the  circumstance  surrounding 
his  taking  an  abandoned  woman  to  his  house,  where  she  remained 
over  night,  and  letters  written  by  him  to  the  co-respondent  were 
sufficient.  McCarthy  v.  McCarthy,  143  N.  Y.  235.  Circum- 
stances sufficient  to  warrant  a  finding  of  the  commission  of 
adultery ;  the  rule  that  where  the  acts  of  parties  are  capable  of  two 
constructions  that  in  favor  of  innocence  is  to  prevail,  does  not 
apply  where  a  combination  of  circumstances  points  to  guilt  with 
such  potency  as  to  exclude  every  other  hypothesis.  Warren  v. 
Warren,  8  Misc.  189,  59  St.  Eep.  390,  29  N.  Y.  Supp.  313. 

In  an  action  for  absolute  divorce,  in  which  counter-charges  of 
adultery  are  made  in  the  answer,  testimony  of  the  plaintiff  which 
is  competent  upon  the  issues  presented  by  the  answer  is  admissi- 
ble, although  incompetent  upon  the  charges  made  by  the  com- 
plaint. McCarthy  v.  McCarthy,  143  N.  Y.  235,  38  JSTew  Eng. 
Eep.  288,  62  St.  Eep.  184. 

Where  a  successful  party  to  an  action  for  divorce  for  adultery 
marries  again  he  is  not  guilty  of  adultery  by  cohabitation  with 
his  new  wife  during  a  period  prior  to  reversal  of  the  judgment  on 
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appeal.    Bailey  v.  Bailey,  45  Hun,  2Y8,  affirmed,  142  N.  Y.  632. 

A  person  who  fraudulently  procures  a  divorce  in  a  foreign  juris- 
diction and  then  marries  and  returns  to  his  original  domicile,  is 
guilty  of  adultery  notwithstanding  the  validity  of  the  marriage, 
so  far  as  the  right  of  the  first  wife  to  divorce  is  concerned. 
Munson  v.  Munson,  14  Supp.  692. 

In  Lowenthal  v.  LowenthaZ,  157  N.  Y.  236,  affirming  92  Hun, 
385,  36  Supp.  1053,  it  is  queried  as  to  the  right  to  prove  the  repu- 
tation of  the  general  locality  as  a  trysting  place  for  immoral 
purposes. 

Where  there  is  prima  facie  proof  of  adultery  on  the  part  of  a 
•wiie,  a*  claim  on  her"  part,  not  pleaded,  that  the  husband  had  drug- 
ged her  and  employed  a  man  to  enter  her  chamber  while  she  was 
asleep  for  the  purpose  of  making  evidence,  supported  by  testi- 
mony of  the  man,  will  not  be  accepted,  nor  can  such  claim  be  used 
to  show  connivance.    Lutz  v.  Luiz,  28  Misc.  393,  59  Supp.  972. 

Where  the  defendant  in  an  action  for  divorce  has  only  been 
identified  by  a  photograph,  the  evidence  should  be  clear  and  con- 
clusive that  the  exhibit  is  her  photograph,  and  there  should  be 
some  corroborative  evidence  of  her  residence  in  the  locality  or  a 
description  of  her  appearance  and  age,  so  that  the  case  will  not 
rest  wholly  on  opinion  evidence,  especially  where  she  was  served 
only  by  publication  and  has  made  default.  Rowe  v.  Bowe,  24 
Misc.  113,  52  Supp.  418. 

Evidence  that  defendant,  the  wife,  while  intoxicated  used  in- 
discreet language,  is  inadmissible.  Franey  v.  Franey,  28  App. 
Div.  50,  50  Supp.  918. 

A  decree  of  divorce  cannot  be  granted  upon  evidence  consisting 
of  the  testimony  of  the  plaintiff  that  the  woman  in  a  photograph 
of  a  man  and  woman  was  his  wife,  the  defendant;  the  testimony 
of  the  janitress  of  a  house  known  as  No.  22  Baxter  street,  who 
testified  that  she  knew  the  persons  shown  in  the  photograph  men- 
tioned, and  that  they  occupied  an  apartment  in  her  house  as  man 
and  wife,  they  then  having  five  children,  such  witness,  however, 
not  stating  that  the  man  shown  in  the  photograph  was  not  the 
plaintiff;  the  testimony  of  a  person  who  said  that  she  knew  the 
defendant,  and  visited  her  at  125  Elizabeth  street  where  she  was 
living  with  the  co-respondent,  they  then  having  one  child,  and  she 
being  pregnant;  as  the  photograph  was  not  properly  identified, 
there  is  too  great  inconsistency  in  the  testimony  as  to  the  number  of 
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children,  and  there  is  no  evidencje  showing  that  the  defendant's 
cohabitation  with  the  co-respondent  did  not  take  place  prior  to  her 
marriage  with  the  plaintiff.  Pessolano  v.  Pessalano^  34  Misc.  16, 
69  Supp.  449. 

In  Poillon  v.  Foillon,  78  App.  Div.  127,  79  Supp.  545,  the  rule 
is  reiterated  that  where  the  evidence  is  as  consistent  with  innocence 
as  with  guilt,  the  court  must  adopt  the  interpretation  which  makes 
the  occurrence  innocent. 

In  Harris  v.  Harris,  83  App.  Div.  123,  82  Supp.  568,  evidence 
that  defendant  registered  and  stayed  at  a  hotel  with  a  woman  other 
than  his  wife,  was  held  sufficient  to  support  a  finding  of  adultery. 

In  Burch  v.  Burch,  80  App.  Div.  55,  80  Supp.  182,  evidence  of 
adultery  was  held  insufficient. 

Judgment  of  divorce  for  adultery  should  not  be  granted  unless 
the  evidence,  after  a  careful  scrutiny,  is  such  as  to  satisfy  the  court 
that  the  adultery  had  been  committed.  Schulze  v.  Schvlze,  83 
App.  Div.  375,  82  Supp.  266. 

In  an  action  for  divorce  where  a  witness  had  testified  that  he 
had  seen  defendant  with  co-respondent  in  a  certain  house,  it  was 
error  to  exclude  testimony  whether  it  was  possible  for  witness  to 
have  seen  defendant  from  the  position  he  testified  that  each  was 
in  at  such  times.     Goldie  v.  Goldie,  39  Misc.  389,  79  Supp.  357. 

It  is  erroneous  upon  the  trial  of  a  wife's  action  for  a  divorce 
for  the  referee  to  refuse  to  permit  the  defendant  specifically  to 
deny  the  charges  of  adultery  proven  and  for  the  referee  to  exclude 
evidence  of  other  witnesses  of  the  defendant  tending  to  refute 
material  allegations  of  the  plaintiff's  case. 

It  is  erroneous  for  the  referee  to  admit  evidence,  upon  the  theory 
that  it  tended  to  show  the  intent  with  which  the  defendant  visited 
a  house  of  prostitution  kept  by  the  co-respondent,  tending  to  show 
that  he  had  visited  such  a  house  kept  by  another  woman  and  there 
committed  adultery  with  her.  Goldie  v.  Goldie,  39  Misc.  389, 
79  Supp.  357. 

Sub.  4.     When  Corroboration  Required. 

Proof  of  adultery  made  by  the  person  with  whom  it  is  alleged 
to  have  been  committed,  is  to  be  received. with  great  reluctance 
and  must  be  corroborated.  Belling  v.  Belling,  34  Misc.  122  69 
Supp.  479. 

Same  rule  is  held  in  Glaser  v.  Glaser,  36  Misc.  231,  73  Supp. 
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284,  and  Fowler  v.  Fowler,  29  Misc.  670,  61  Supp.  109,  opinions 
in  each  of  these  cases  by  Gildersleeve,  J. 

The  rule  that  evidence  of  detectives  or  of  persons  of  so  wholly- 
debased  a  character  as  are  prostitutes  should  receive  some  cor- 
roboration in  order  to  command  judicial  confidence,  is  a  rule  for 
the  guidance  of  judicial  conscience,  not  a  rule  of  evidence,  and 
however  such  evidence  may  be  criticized  with  respect  to  its  char- 
acter or  weight,  if  it  is  such  as  to  support  the  conclusions  of  the 
trial  judge  or  referee,  and  the  judgment  recovered  is  subsequently 
affirmed  upon  review  by  the  Appellate  Division,  the  controversy 
will  be  deemed  closed  in  the  Court  of  Appeals.  Winston  v.  Wins- 
ton, 165  N.  Y.  553,  affirming  34  App.  Div.  460,  54  Supp.  298. 

It  seems  that  the  requirement  of  corroboration  of  a  paramour's 
testimony,  was  founded  mainly  on  the  inability  of  a  party  charged 
with  adultery  to  contradict  such  testimony  in  an  action  between 
them  for  divorce  on  that  ground;  and  that  hence  by  the  amend- 
ment of  Code  Civ.  Pro.,  §  831,  permitting  a  husband  or  wife  to 
be  a  witness  to  disprove  adultery  in  such  an  action,  the  force  of 
the  reason  requiring  corroboration  of  a  paramour's  testimony  has 
been  considerably  weakened,  and  the  sufficiency  of  such  testimony 
must  depend  mainly  on  the  degree  of  the  paramour's  credibility. 
Steffens  v.  Steffens,  33  St.  Eep.  643 ;  s.  c,  19  Civ.  Pro.  E.  267,  11 
Supp.  424,  citing  Piatt  v.  Flatt,  5  Daly,  295;  Anonymous,  17 
Abb.  Pr.  48 ;  Anonymous,  5  Robt.  611. 

The  confessions  of  the  person  charged  with  adultery  are  always 
admissible  but  the  court  will  require  corroboration  so  as  to  remove 
all  suspicion  of  collusion;  when  that  is  satisfactorily  done,  the 
confessions  become  a  sufficient  basis  for  a  divorce.  Madge  v. 
Madge,  42  Hun,  524. 

The  uncorroborated  evidence  of  prostitutes  and  private  de- 
tectives is  insufficient  to  sustain  a  charge  of  adultery  in  an  action 
for  divorce.  Where,  however,  the  testimony  of  such  witnesses  is 
corroborated  by  proofs  of  facts  and  circumstances  harmonizing 
therewith,  giving  such  weight  and  strength  to  the  testimony  as 
to  induce  belief  in  its  truth,  a  judgment  founded  thereon  is 
proper.  Although  the  consequences  which  follow  a  judgment 
of  divorce  are  so  serious  and  momentous  that  such  a  judgment 
should  not  be  granted  unless  the  evidence  which  furnishes  the 
basis  therefor,  is,  after  very  careful  scrutiny,  satisfactory  and  such 
as  can  command  the  confidence  of  a  careful,  prudent  and  cautious 
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judge,  the  courts  must  take  such  evidence  as  the  nature  of  the 
case  permits,  circumstantial,  direct  or  positive,  and  bring  to 
bear  upon  it  the  experiences  and  observations  of  life  and  thus 
weighing  it  with  prudence  and  care,  give  effect  to  its  just  pre- 
ponderance, so  held,  sustaining  a  judgment  in  favor  of  plaintiff 
upon  a  review  of  the  evidence  and  reversing  an  order  of  General 
Term  which  reversed  such  judgment.  Moller  v.  Moller,  115  N. 
Y.  466;  s.  c,  26  St.  Rep.  207,  citing  Bamia  v.  Bania,  3  Edw.  Ch. 
295;  Twmey  v.  Tumey,  4  Edw.  Ch.  666;  Plait  v.  Piatt,  5  Daly, 
295 ;  Anonymous,  5  Robt.  611 ;  Chambers  v.  Chaonhers,  1  Hagg. 
Ch.  439.    See  McCarthy  v.  McCarthy,  143  N.  Y.  184. 

The  courts  regard  the  uncorroborated  evidence  of  prostitutes 
and  private  detectives  as  insufficient  to  break  the  bonds  of  matri- 
mony, but  in  divorce  cases  the  courts  must  take  such  evidence  as 
the  nature  of  the  case  permits,  circumstantial,  direct  or  positive, 
and  must  bring  to  bear  upon  it  the  tests  of  observation  and  ex- 
perience in  the  exercise  of  good  judgment.  It  is  to  be  weighed 
with  prudence  and  care,  and  effect  must  be  given  to  its  prepond- 
erance. Where  the  testimony  of  prostitutes  relative  to  an  act  of 
adultery  is  corroborated  both  as  to  the  person  with  whom  the 
adultery  was  committed  and  as  to  the  date  of  the  act,  the  court 
will  not  interfere  with  the  judgment.  While  it  is  a  general  rule 
that  marriage  operates  as  an  oblivion  of  prior  improper  acts,  the 
rule  is  not  the  same  where  the  adultery,  which  is  the  basis  of  the 
action,  is  charged  to  have  taken  place  with  the  same  person  with 
whom  the  defendant  had  had  illicit  relations  before  his  marriage. 
Circumstances  which  may  be  proved  to  have  existed  subsequent 
to  the  marriage  will  have  a  very  different  complexion  if  taken 
standing  alone,  or  if  taken  in  conjunction  with  an  antecedent 
criminal  connection.  Where  the  defendant  procures,  before  the 
trial,  affidavits  from  prostitutes  which  are  at  variance  with  their 
testimony  upon  the  trial,  the  only  effect  of  the  affidavits  is  to  in- 
tensify the  already  existing  necessity  that  such  witnesses  should 
be  corroborated.    Moft  v.  Mott,  3  App.  Div.  532,  38  Supp.  261. 

A  decree  of  divorce  is  not  warranted  solely  upon  the  testimony 
of  the  defendant's  paramour  or  that  of  the  co-respondent.  Anony- 
mous, 5  Robt.  611 ;  Fawceit  v.  Fawcett,  29  Misc.  673,  61  Supp. 
108 ;  Belling  v.  Belling,  34  Misc.  122,  69  Supp.  479. 

There  is  sufficient  corroboration  of  evidence  of  three  detectives 
who  were  employed  to  watch  the  person  claimed  to  be  guilty  of 
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adultery  and  report  his  conduct,  and  testified  in  effect  that  they 
followed  such  person;  that  he  was  with  a  woman  not  his  wife; 
that  they  went  into  a  certain  house  in  New  York  city,  and  that 
they  found  him  and  the  woman  in  a  room  under  circumstances 
which  would  warrant  the  inference  of  their  illicit  relations,  where 
the  woman,  who  had  charge  of  the  house  in  which  the  party  was 
found  by  the  detective,  testified  that  the  latter  were  in  the  house 
on  the  night  in  question;  that  one  of  them  asked  to  see  him; 
that  she  took  him  to  his  room,  rapped  on  the  door  and  heard  him 
respond  and  that  she  "  heard  some  disturbance  after  that."  Win- 
ston V.  Winston,  165  N.  Y.  553,  31  Civ.  Proc.  283. 

In  Lowenthal  v.  Lowenthal,  157  IST.  Y.  236,  affirming  92  Hun, 
385,  36  Supp.  1053,  the  question  of  the  right  to  prove  the  reputa- 
tion of  a  general  locality  as  a  trysting  place  for  immoral  pur- 
poses was  discussed,  but  the  subject  not  being  directly  involved 
there  the  court  stated  that  it  refrained  from  expressing  an  opinion 
upon  the  question. 

Where  the  defendant  fails  to  testify  the  evidence  corroborating 
the  testimony  of  the  prostitute  may  be  slight,  and  may  consist  of 
letters  from  the  defendant  to  the  co-respondent.  McCarthy  v. 
McCarthy,  143  N.  Y.  235,  62  St.  Kep.  184. 

Sub.  5.     Collusion,  Procurement,  Connivance. 

In  Bowe  v.  Bowe,  55  Misc.  403,  the  court  cites  the  definition 
of  collusion  from  14  Cyc.  640,  also  definitions  from  Bishop's  Mar- 
riage and  Divorce,  Doeme  v.  Doeme,  96  App.  Div.  284,  and 
Dodge  v.  Dodge,  98  App.  Div.  85. 

Where  the  husband  defaults  in  an  action  against  him  for  divorce 
and  becomes  a  witness  for  the  wife,  a  divorce  will  not  be  granted 
without  proof  of  the  absence,  on  her  part,  of  connivance,  privity 
or  procurement.    Ivison  v.  Ivison,  29  Misc.  240,  61  Supp.  118. 

Where  it  appears  that  the  husband  confederated  with  others  to 
procure  his  wife  to  commit  adultery  and  to  be  witnesses  thereof; 
that  she  was  induced  to  withdraw  her  defence  and  that  a  decree 
was  procured  on  his  testimony  that  he  had  not  procured,  connived 
at  or  consented  to  such  act,  such  decree  will  be  set  aside  as  a  fraud 
on  the  court.    Helmes  v.  Helmes,  24  Misc.  125,  52  Supp.  734. 

The  fact  that  the  husband  did  not  actively  interfere  to  prevent 
an  act  of  adultery  on  the  part  of  his  wife  whom  he  suspected  of 
infidelity,  but  instead  took  measures  to  detect  her,  held  not  suffi- 
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cient  ground  for  setting  aside  a  decree  of  divorce.  Beierson  v. 
Beierson,  32  App.  Div.  62,  52  Supp.  509. 

Circumstances  tending  to  show  coUusionj  such  as  interposing  an 
unverified  answer,  failing  to  offer  testimony  on  behalf  of  defend- 
ant, neglect  to  cross-examine  plaintiff's  witnesses,  and  entering  into 
a  stipulation  for  alimony,  held  to  justify  refusal  to  confirm  the 
referee's  report  in  favor  of  plaintiff.  Galloway  v.  Galloway,  92 
App.  Div.  300,  86  Supp.  1078. 

Where  the  issue  of  plaintiff's  good  faith  is  directly  raised  by 
the  defendant's  proof  in  a  divorce  case,  the  burden  of  meeting  the 
issue  is  on  the  plaintiff.  Percival  v.  Percival,  106  App.  Div.  Ill, 
94  Supp.  909,  affirmed,  186  K  Y.  587. 

Testimony  by  the  defendant  that  the  acts  relied  upon  to  show 
the  adultery  was  performed  by  him  with  the  privity,  procurement, 
collusion  and  connivance  of  plaintiff  so  that  she  might  secure  a 
divorce  is  admissible.  Huntley  v.  Huntley,  57  St.  Kep.  287,  73 
Hun,  261,  26  Supp.  266. 

In  Armstrong  v.  Armstrong,  45  Misc.  260,  92  Supp.  165,  in 
an  action  brought  by  husband  to  secure  divorce  from  his  wife,  in 
which  the  wife  sought  a  judgment  of  separation,  the  jury  found 
that  the  wife  committed  adultery  with  the  co-respondent  by  pro- 
curement and  connivance  of  the  husband,  and  that  plaintiff  was 
not  entitled  to  a  decree  of  divorce,  but  defendant  was  entitled  to  a 
decree  of  separation  on  the  ground  of  cruelty  and  inhuman 
treatment. 

The  collusion  for  which  a  decree  of  divorce  will  be  set  aside  is 
collusion  in  procuring  or  conniving  at  the  act  or  acts  of  adultery 
and  not  an  arrangement  to  take  steps  to  facilitate  the  proceedings 
in  the  action  for  divorce.  Dodge  v.  Dodge,  98  App.  Div.  85, 
90  Supp.  438. 

An  absolute  divorce  cannot  be  granted  on  default  where  the 
husband  committed  the  acts  complained  of  for  the  avowed  purpose 
of  furnishing  the  wife  grounds  for  divorce.  Cowan  v.  Cowan,  23 
Misc.  754,  53  Supp.  93. 

Sub.  6.    Admissions  and  Confessions. 

To  warrant  a  court  in  basing  a  judgment  of  divorce  upon  the 
confessions  of  the  party  charged  with  adultery,  the  circumstances 
of  such  confession  must  be  shown  to  be  of  a  character  that  pre- 
cludes all  suspicion  of  collusion,  and  as  a  general  rule  such  con- 
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fession  should  be  corroborated  by  other  proof.     Diederichs  v. 
Diederichs,  44  Misc.  591,  90  Supp.  131. 

A  marriage  cannot  be  annulled  in  an  action  brought  by  the 
husband  upon  the  uncorroborated  confession  of  the  wife,  nor  can 
it  be  annulled  for  fraud,  where,  since  the  commencement  of  the 
action,  the  parties  have  cohabited,  and  the  evidence  shows  the  wife 
remained  in  the  plaintiff's  house.  Steimer  v.  Bteimer,  37  Misc. 
26,  74  Supp.  714. 

An  admission  by  the  co-respondent  is  not  evidence.  Budd  v. 
Budd,  55  App.  Div.  113,  67  Supp.  43. 

Confessions  appearing  to  have  been  made  in  good  faith  are  ad- 
missible in  divorce,  and,  corroborated,  afford  ground  for  a  decree. 
Stewart  v.  Stewart,  51  App.  Div.  629,  65  Supp.  927. 

The  confession  of  the  husband  defendant  in  divorce  is  competent 
evidence,  and  sufficiently  corroborated,  affords  ground  for  a  decree 
for  divorce.  Mersereau  v.  Mersereau,  49  App.  Div.  647,  63  Supp. 
336. 

In  Pettus  V.  Pettus,  37  Misc.  315,  75  Supp.  462,  and  Conway 
V.  Conway,  37  Misc.  414,  75  Supp.  760,  the  insufficiency  of  evi- 
dence to  authorize  an  absolute  divorce  is  considered. 

In  Pessolano  v.  Pessolano,  34  Misc.  16,  69  Supp.  449,  the 
evidence  in  an  uncontested  divorce  case  was  held  insufficient  to 
permit  a  decree.  Also  in  Bigelow  v.  Bigelow,  34  Misc.  265,  69 
Supp.  643 ;  Fries  v.  Fries,  34  Misc.  478,  70  Supp.  295. 

In  Budd  V.  Budd,  55  App.  Div.  113,  67  Supp.  43,  it  is  held 
that  evidence  of  lewd  conduct  with  one  person  is  not  relevant  evi- 
dence to  establish  adultery  with  another,  but  that  such  evidence 
is  prejudicial  to  the  party  against  whom  it  is  given,  citing  Stevens 
V.  Stevens,  54  Hun,  490. 

In  Philips  V.  Philips,  24  Misc.  334,  52  Supp.  489,  evidence  was 
held  insufficient  to  authorize  an  absolute  divorce. 

Judgment  for  absolute  divorce  will  not  be  granted  on  the  con- 
fession of  the  defendant  alone,  and  in  order  to  justify  such  a  judg- 
ment upon  confession,  there  must  be  such  corroboration  of  the 
confession  as  will  remove  all  just  suspicion  of  collusion.  Fowler 
v.  Fowler,  29  Misc.  670,  61  Supp.  109. 

The  court  cites  Madge  v.  Madge,  42  Hun,  525,  holding  that 
such  confession  free  from  all  taint  of  collusion,  and  when  con- 
firmed by  circumstances  and  conduct,  ranks  among  the  best  species 
of  evidence,  and  Lyon  v,  Lyon,  62  Barb.  138,  that  a  sentence  of 
divorce  will  not  be  given  upon  the  sole  confession  of  the  parties. 
AciTioNs,  Vol.  II  —  74 
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Sub.  7.    Evidence  in  Actions  for  Separation. 

Where  in  a  suit  for  separation  under  §  1765,  providing  that  in 
such  action  a  defendant  may  set  up  in  justification  the  misconduct 
of  the  plaintiff,  and  if  the  defence  is  established  to  the  satisfaction 
of  the  court,  defendant  is  entitled  to  judgment,  it  was  error  to 
limit  defendant's  proof  to  acts  constituting  justification  occurring 
not  later  than  the  same  day  on  which  the  acts  of  cruelty  charged 
in  the  complaint  were  committed.  Powers  v.  Powers^  84  App.  Div. 
588,  82  Supp.  1022. 

In  Taylor  v.  Taylor,  173  ~S.  Y.  266,  the  Court  of  Appeals  con- 
siders the  sufficiency  of  evidence  to  authorize  a  finding  that  defend- 
ant had  abandoned  plaintiff  and  refused  and  neglected  to  support 
her,  furnishing  support  for  a  judgment  of  separation  and  an 
allowance  of  alimony.  The  court  discusses  the  effect  and  sufficiency 
of  a  common-law  marriage. 

Abandonment  does  not  necessarily  imply  adultery.  Isaacs  v. 
Isaacs,  29  Misc.  557,  61  Supp.  956.  In  which  case  it  was  held 
that  the  evidence  was  insufficient  to  substantiate  the  charge  of 
adultery. 

In  an  action  for  separation  by  a  wife  on  the  ground  of  abandon- 
ment, her  evidence  that  she  did  not  now  want  her  husband  to 
come  back,  that  she  was  satisfied  when  he  left  the  house,  that 
she  would  not  go  back  to  him,  etc.,  does  not  show  a  consent  to  the 
abandonment  which  prevents  a  decree  of  separation  when  the 
evidence  as  a  whole  shows  that,  when  the  husband  announced  his 
intention  to  go,  she  asked  him  to  support  her.  Curtin  v.  Curtin, 
111  App.  Div.  447,  97  Supp.  771. 

Upon  the  trial  of  an  action  for  separation,  it  is  improper  to 
reject  testimony  of  the  son  of  the  parties.  Powers  v.  Powers,  53 
App.  Div.  384,  66  Supp.  9. 

AETICLE  XXVII. 

JXJDGMCENT. 

SuM.  I.  Interlocutory  and  final  judgment  on  default,  1171. 

Rule  72.  Divorce  or  separation,  action  for  ;  reference  on  default ;  aver- 
ments in  complaint,  plaintiff  to  be  examined  on  oath,  1171. 

Rule  76.  Judgment  declaring  marriage  void,  or  granting  a  divorce  not  to 
be  by^  default ;  copy  of  pleading  or  testimony  not  to  be 
furnished ;  entry  of  judgment,  1171. 

Subd.  2.  Interlocutory  and  final  judgment  on  report  or  decision,  117  2. 
§  1774  (in  part).  Regulations  respecting  judgment,  1172. 

Subd.  3.  Permanent  alimony  in  final  judgment,  1182. 
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Subd.  4.  Provisions  for  custody  of  children  in  Judgment,  1185. 

§  177 1.  Custody  and  maintenance  of  children,  and  support  of  children, 
1185. 
Subd.  5.  Modification  of  judgment,  1191. 

Sub.  1.     Interlocutory  and  Final  Judgment  on  Default.     Rule  72 
(in  part).     Rule  76. 

Rule  72.  Divorce  or  separation;  action  for;  reference  on  de- 
fault;  averments  in  complaint;  plaintiff  to  be   examined  on  oathi 

When  an  action  is  brought  to  obtain  a  divorce  or  separation,  or  to  declare 
a  marriage  contract  void,  the  court  shall  in  no  case  order  the  reference  to  a 
referee  nominated  by  either  party  nor  to  a  referee  agreed  upon  by  the  parties, 
nor  without  proof  by  affidavit  conformable  to  the  rules  relating  to  the  manner 
and  proof  of  the  service  of  the  summons  and  complaint.  Notice  of  appear- 
ance and  retainer  shall  not  be  sufficient  to  excuse  such  proof.     •     *     ♦ 

In  an  action  for  divorce  or  for  the  annulment  of  a  marriage,  where  the 
defendant  fails  to  answer,  no  reference  shall  be  granted  to  take  proof  of  the 
facts  stated  in  the  complaint,  but  before  a  judgment  shall  be  granted  the  proof 
of  such  facts  must  be  made  to  the  court  in  open  court  and  a  copy  of  the 
evidence  taken  before  the  court  shall  be  written  out  and  filed  with  the  judg- 
ment-roll. The  court  may,  however,  in  case  the  evidence  is  such  that  the 
public  interest  requires  that  the  examination  of  the  witnesses  should  not  be 
public,  exclude  all  persons  from  the  court  room  except  the  parties  to  the 
action  and  their  counsel  and  the  witnesses,  and  shall  order  such  evidence,  when 
filed  with  the  clerk,  sealed  up  and  exhibited  only  to  the  parties  to  the  action 
or  some  one  specially  interested,  upon  order  of  the  court. 

Rule  76.  Judgment  declaring  marriage  void,  or  granting  a 
divorce  not  to  be  by  default;  copy  of  pleading  or  testimony  not 
to  be  furnished;  entry  of  judgment. 

No  judgment,  annulling  a  marriage  contract  or  granting  a  divorce,  or  for  a 
separation  or  limited  divorce,  shall  be  made  of  course  by  the  default  of  the 
defendant;  or  in  consequence  of  any  neglect  to  appear  at  the  hearing  of  the 
cause,  or  by  consent.  Every  such  case  shall  be  heard  after  the  trial  of  the 
issue,  or  upon  the  coming  in  of  the  proofs  at  a  Special  Term  of  the  court; 
but  where  no  person  appears  on  the  part  of  the  defendant,  the  details  of 
evidence  in  adultery  causes  shall  not  be  read  in  public,  but  shall  be  sub- 
mitted in  open  court.  No  officer  of  any  court,  with  whom  the  proceedings  in 
an  adultery  cause  are  filed,  or  before  whom  the  testimony  is  taken,  nor  any 
clerk  of  such  officer,  either  before  or  after  the  termination  of  the  suit,  shall 
permit  a  copy  of  any  of  the  pleadings  or  testimony,  or  of  the  substance  of 
the  details  thereof,  to  be  taken  by  any  other  person  than  a  party  or  the 
attorney  or  counsel  of  a  party,  who  has  appeared  in  the  cause,  without  a 
special  order  of  the  court. 

No  judgment  in  an  action  for  a  divorce  shall  be  entered  except  upon  the 
special  direction  of  the  court. 

In  addition  to  the  foregoing  provisions  for  divorce,  the  pro- 
visions of  §  1757,  requiring  satisfactory  proof,  must  be  complied 
with,  and  in  all  matrimonial  actions  the  specific  provisions  of 
§  1774  hereafter  given  must  be  strictly  follovced.  The  practice 
of  reference  to  take  proof  on  default  in  divorce  cases  has  fallen  into 
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disuse,  and  the  uniform  practice  throughout  the  State  is  to  present 
proof  in  undefended  cases  to  the  court  at  Special  Term. 

The  form  of  interlocutory  and  final  judgment  is  substantially 
the  same  as  in  litigated  cases  precedents  for  such  judgments  are 
given  under  subdivision  2  of  this  article. 

For  Precedent  for  Findings,  see  subd.  2  of  article  XIV  — 
"  Divorce." 

Sub.  2.    Interlocutory  and  Final  Judgment  on  Report  or  Decision. 

§  1774  (in  part). 
Section  1774  was  amended  by  Laws  1902,  chap.  364,  which  pro- 
vides for  the  entry  of  an  interlocutory  judgment  and  for  final 
judgment  after  the  expiration  of  three  months.  The  amendment 
of  1903^  chapter  488,  changed  the  terms  of  the  last  paragraph. 
The  amendment  by  chapter  537,  Laws  1905,  inserts  the  provision 
as  to  the  entry  of  interlocutory  judgment  within  fifteen  days, 
and  of  the  final  judgment  within  thirty  days  after  the  expiration 
of  the  three  months. 

§   1774.   Regulations  respecting  jndgnient. 

No  final  judgment  annulling  a  marriage,  or  divorcing  the  parties  and  dis- 
solving a  marriage,  shall  be  entered,  in  an  action  brought  under  either  article 
first  or  article  second  of  this  title,  until  after  the  expiration  of  three  months 
after  the  filing  of  the  decision  of  the  court  or  report  of  the  referee.  Such 
decision  or  report  must  be  filed  and  interlocutory  judgment  thereon  must  be 
entered  within  fifteen  days  after  the  party  becomes  entitled  to  file  or  enter 
the  same,  and  cannot  be  filed  or  entered  after  the  expiration  of  said  period  of 
fifteen  days  unless  by  order  of  the  court  upon  application  and  suflBcient  cause 
being  shown  for  the  delay.  Within  thirty  days  after  the  expiration  of  said 
period  of  three  months  final  judgment  shall  be  entered  as  of  course  upon  said 
decision  or  report,  unless  for  sufiicient  cause  the  court  in  the  meantime  shall 
have  otherwise  ordered.  Upon  filing  the  decision  of  the  court  or  report  of 
the  referee,  a  judgment  annulling  a,  marriage  or  divorcing  the  parties  and 
dissolving  the  marriage,  shall  be  interlocutory  only  and  shall  provide  for  the 
entry  of  final  judgment  granting  such  relief  three  months  after  entry  of 
interlocutory  judgment  unless  otherwise  ordered  by  the  court.  The  final  judg- 
ment must  be  entered  within  thirty  days  after  the  expiration  of  sai,d  period 
of  three  months  and  cannot  be  entered  after  the  expiration  of  such  period  of 
thirty  days  except  by  order  of  the  court  on  application  and  sufBcient  cause 
being  shown  for  the  delay.  The  interlocutory  judgment  may,  in  the  discre- 
tion of  the  court,  provide  for  the  payment  of  alimony  until  the  entry  of  final 
judgment;  it  may  include  a  judgment  for  costs,  when  costs  are  awarded,  in 
which  case  said  judgment  for  costs  shall  be  docketed  by  the  clerk,  and  there- 
upon shall  have  the  same  force  and  effect  as  if  docketed  upon  the  entry  of 
final  judgment  therein,  except  that  it  shall  not  be  enforceable  by  execution  or 
punishment  until  the  entry  of  final  judgment  in  said  action. 

It  has  been  well  said  that  the  term  interlocutory  judgment  is 
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inappropriate  and  without  meaning.  Judgment  nisi  would  be 
more  scientific.  It  may  be  that  the  Legislature  felt  bound  by 
§  1200  of  the  Code,  which  is  as  follows :  "A  judgment  is  either 
interlocutory  or  the  final  determination  of  the  rights  of  the  parties 
in  the  action." 

Comparatively  few  decisions  have  been  made  as  to  the  practice 
under  and  effect  of  the  amendment. 

In  Bothstein  v.  Eotlistein,  40  Misc.  101,  13  Anno.  Cases,  21, 
81  Supp.  342,  it  was  held  at  Special  Term  that  an  application 
for  a  final  judgment  could  not  be  granted  in  an  uncontested  action 
for  a  divorce,  unless  it  appeared  that  an  interlocutory  judgment 
was  filed  in  the  ofiice  of  the  county  clerk  more  than  three  months 
before  the  application.  Filing  the  interlocutory  judgment  with 
the  clerk  of  a  particular  part  of  the  Supreme  Court  is  not  filing 
it  with  the  clerk  of  the  court,  the  county  clerk;  that  it  was  not 
sufficient  that  the  interlocutory  judgment  was  signed  more  than 
three  months  before  the  application. 

In  Gihson  v.  Gibson,  40  Misc.  103,  81  Supp.  343,  13  Anno. 
Cases,  25,  it  was  held  that  the  date  of  the  entry  of  the  interlocu- 
tory judgment,  and  not  that  of  filing  of  the  referee's  report  estab- 
lished the  date  from  which  is  to  be  reckoned  the  three  months  after 
which  a  judgment  for  a  divorce  may  be  made  final. 

In  New  York  Annotated  Cases,  volume  13,  page,  21,  is  a  note 
citing  Massachusetts  authorities  under  a  similar  statute. 

Where  the  plaintiff  in  an  action  for  absolute  divorce  against  her 
husband,  upon  statutory  grounds,  obtains  an  interlocutory  judg- 
ment in  her  favor,  the  defendant  cannot  compel  the  entry  of  a 
final  judgment,  against  the  objections  of  the  plaintiff  who  is  inno- 
cent and  desirous  of  a  reconciliation  which  she  hopes  that  time 
will  bring  and  who  does  not  wish  to  avail  herself  of  her  statutory 
rights.    Adams  v.  Adams,  57  Misc.  150. 

In  Townsend  v.  Townsend,  50  Misc.  277,  100  Supp.  464,  it  was 
held  that  an  interlocutory  decree  of  divorce  may  not  be  filed  nunc 
pro  tunc,  it  being  held  that  to  allow  such  filing  would  subvert  the 
purpose  of  the  section. 

Spencer,  J.,  in  Phillips  v.  Phillips,  45  Misc.  232,  92  Supp.  78, 
holds  that  the  provision  of  Eule  76  that  "  no  judgment  in  an  action 
for  a  divorce  shall  be  entered,  except  upon  a  special  direction  of 
the  court,"  is  not  inconsistent  with  that  portion  of  §  1774  which 
provides  that:     "After  the  expiration  of  said  period  of  three 
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months,  final  judgment  shall  be  entered  as  of  course  upon  such 
decision  or  report,  unless  for  sufficient  cause  the  court  in  the  mean- 
time, shall  have  otherwise  ordered."  Further  holding,  that  the 
interlocutory  judgment  in  divorce  actions  may  contain  the  special 
directions  required  by  the  rule  for  the  entry  of  final  judgment, 
and  when  it  does  contain  such  direction  it  is  sufficient  authority 
for  the  clerk  to  enter  as  of  course  the  final  judgment  pursuant 
thereto.  That  when  application  for  final  judgment  is  made  to  the 
court,  proof  of  all  the  facts  necessary  must  be  presented  in  sup- 
port of  the  application,  and  it  must  be  made  to  appear  that  the 
decision  or  report  has  been  filed,  and  the  interlocutory  judgment 
entered  at  least  three  months  prior  to  the  application.  Further, 
that  the  court  may  not  infer  from  the  entry  of  the  interlocutory 
judgment  that  the  decision  has  been  filed. 

An  interlocutory  judgment  of  divorce  in  the  form  prescribed 
by  §  1774,  is  ineffectual  to  dissolve  the  marriage  relation,  and  a 
marriage  contracted  by  the  guilty  husband  prior  to  the  entry  of 
the  final  judgment  is  void.  The  fact  that  the  parties  to  the 
second  marriage  live  together  after  the  entry  of  the  final  judgment 
does  not  constitute  a  ratification  of  the  void  marriage  nor  the 
making  of  a  new  contract  of  marriage,  it  appearing  that  such 
cohabitation  did  not  take  place  until  after  the  statute  abolishing 
the  so-called  parol  common-law  marriage  had  taken  effect.  Such 
a  cohabitation  does  not  require  the  court  to  refuse  to  grant  the  wife 
of  the  second  marriage  a  decree  adjudging  such  second  marriage  to 
be  null  and  void,  where  it  appears  that  there  are  no  children,  that 
the  wife  was  barely  eighteen  years  of  age  when  the  ceremony  of 
the  marriage  was  performed  and  that  the  amendment  to  §  1774 
of  the  Code  had  been  in  effect  less  than  two  months  after  the  inter- 
locutory judgment  was  entered  shortly  after  which  the  ceremony 
was  performed.  Pettit  v.  Pettit,  105  App.  Div.  312,  93  Supp. 
1001. 

Under  §  1774  the  entry  of  final  judgment  in  an  action  to  annul 
a  marriage  is  postponed  for  three  months  after  the  filing  of  the 
decision  to  allow  application  to  open  a  default,  for  a  new  trial  or 
for  an  order  requiring  furth^er  or  other  proceedings  before  the 
entry  of  final  judgment ;  but  in  the  absence  of  an  order  affecting 
the  decision  or  right  to  final  judgment  made  within  three  months 
after  the  decision,  the  plaintiff  is  entitled  to  final  judgment  as  a 
matter  of  course. 
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After  the  expiration  of  said  three  months  the  court  is  without 
power  to  refuse  to  enter  final  judgment  merely  because  the 
defendant  shows  that  he  is  unable  to  pay  costs,  which  were  imposed 
as  a  condition  for  granting  a  prior  application  to  open  his  default. 
Bernzott  v.  Bernzott,  122  App.  Div.  543. 

Interlocutory  Judgment  and  Decree  of  Divorce. 

At  an  adjourned  Special  Term  of  the  Supreme  Court,  of  the  State 
of  New  York,  held  in  and  for  the  county  of  Albany,  at  the 
chambers  of  Hon.  George  H.  Pitts,  in  the  City  Hall,  in  the  city 
of  Albany,  in  the  county  of  Albany,  on  Thursday,  the  seventeenth 
(17th)  day  of  January,  1907. 

Present  —  Hon.  George  H.  Pitts,  Justice,  Presiding. 
SUPREME  COURT  — Gkeene  County. 

MATTIE  HURBIN,  Plaintiflf, 

agst. 

EMANUEL  HURBIN,  Defendant. 


The  above  cause  having  this  day,  at  above  term  of  this  court,  come 
on  for  hearing  and  due  proof  having  been  made  and  filed  of  the  due 
and  personal  service  of  the  summons  and  complaint  in  this  action 
upon  the  defendant,  more  than  twenty  days  prior  hereto,  and  that  said 
defendant  has  made  default  in  appearing  and  pleading  in  this  action, 
and  witnesses  having  appeared  and  testified  in  behalf  of  the  plaintiff 
at  said  above  term,  and  this  court  having  heard  the  proofs  and  allega- 
tions of  the  plaintiff,  and  this  court,  in  writing  having  made  its 
findings  of  fact  and  conclusions  of  law,  (which  are  hereto  annexed) 
upon  reading  and  filing  the  summons  and  complaint  in  this  action, 
and  proof  of  the  due  service  thereof  upon  defendant,  more  than  twenty 
days  prior  hereto,  together  with  and  upon  said  findings  of  fact  and 
conclusions  of  law,  it  is  now,  on  motion  of  D.  H.  Daley,  plaintiff's 
attorney.  Ordered,  Decreed  and  Adjudged,  that  the  plaintiff,  Mattie 
Hurbin,  be,  and  she  hereby  is,  entitled  to  recover  final  judgment 
herein,  three  (3)  months  after  the  filing  and  entry  in  the  clerk's  office 
of  Greene  county.  New  York,  of  this  interlocutory  judgment  and 
decree  (unless  otherwise  ordered  by  this  court)  adjudging  and  declar- 
ing that  the  marriage  between  the  said  plaintiff,  Mattie  Hurbin,  and 
the  defendant,  Emanuel  Hurbin,  be  and  the  same  hereby  is  dissolved 
and  the  said  parties  are,  and  each  of  them  is,  free  from  the  obligations 
thereof.    And  it  is  further 

Ordered,  Adjudged  and  Decreed,  that  it  shall  be  lawful  for  the  said 
plaintiff,  Mattie  Hurbin,  to  marry  again,  in  the  same  manner  as 
though  the  defendant,  Emanuel  Hurbin,  were  actually  dead;  but  it 
shall  not  be  lawful  for  the  said  defendant,  Emanuel  Hurbin,  to  marry 
again,  until  the  said  plaintiff,  Mattie  Hurbin,  is  actually  dead.  And 
it  is  further  adjudged,  that  the  defendant,  Emanuel  Hurbin,  pay  to 
the  plaintiff,  or  to  her  attorney,  D.  H.  Daley,  the  costs  and  disburse- 
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ments  of  this  action,  hereby  taxed  and  adjudged  at  the  sum  of  seventy- 
eight  dollars  and  seventy-nine  cents  ($78.79),  and  that  plaintiff  have 
execution  therefor  against  defendant.    And  it  is  further 

Ordered,  Adjudged  and  Decreed  that  the  defendant,  Emanuel 
Hurbin,  pay  to  the  plaintiff,  Mattie  Hurbin,  the  sum  of  ten  dollars 
per  month,  from  the  date  hereof,  for  the  support  and  maintenance  of 
the  plaintiff  and  the  children  of  said  marriage,  named  in  the  com- 
plaint, but  such  payment  of  alimony  hereby  allowed  and  adjudged  to 
plaintiff,  is  not  to  be  in  lieu  of  her  right  of  dower  in  his  said  defend- 
ant's real  estate,  or  interest  in  his  personal  property,  in  case  of  his 
death  intestate.    And  it  is  further 

Ordered,  Adjudged  and  Decreed,  that  the  plaintiff  have  the  ex- 
clusive care,  custody  and  education  of  the  children  of  the  said  mar- 
riage, to-wit:  Eebecca  Hurbin,  born  January  15th,  1896;  Sarah 
Hurbin,  born  November  18th,  1898;  Anna  Hurbin,  born  December 
29th,  1900;  and  Emanuel  Hurbin,  born  November  12th,  1902,  until 
the  further  order,  to  the  contrary,  of  this  court. 

Enter  in  Greene  county.  GEOEGB  H.  PITTS, 

(Copy.)  J.  S.  C. 

Interlocutory  Judgment  in  Divorce. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  Supreme  Court 
chambers,  at  Greenwich,  IST.  Y.,  on  the  8th  day  of  November, 
1906. 

Present  —  Hon.  C.  C.  Van  Kiek,  Justice  of  the  Supreme  Court. 
SUPREME  COURT  — County  op  Washington. 

GRACE  M.  LAKE,  Plaintiff, 

agst. 
L.  FRAISTK  LAKE,  Defendant. 


This  cause  having  been  brought  on  to  be  heard  upon  the  issues 
raised  by  the  complaint  and  answer  on  the  8th  day  of  November,  1906, 
and  the  plaintiff  having  apepared  in  person  and  by  her  counsel,  J.  B. 
McCormick,  and  the  defendant  having  appeared  by  Frederick  Eraser, 
his  counsel,  and  satisfactory  evidence  having  been  produced  by  the 
plaintiff,  in  open  court,  proving  the  material  allegations  of  the  com- 
plaint, and  that  the  defendant  has  been  guilty  of  the  several  acts  of 
adultery  therein  charged,  showing  also  that  there  is  no  decree  or  judg- 
ment of  any  court  of  this  State,  or  of  any  State  or  territory  of  the 
United  States,  or  competent  jurisdiction,  against  the  plaintiff  in 
favor  of  the  defendant  for  a  divorce  upon  the  ground  of  adultery,  and 
showing  also  that  the  issue  of  said  marriage  is  one  child,  about  one 
year  of  age,  namely,  Helen  Lake,  and  that  the  plaintiff  and  defendant 
were  married  oil  the  19th  day  of  September,  1900 ;  and  that  they  were 
at  the  time  of  said  marriage,  and  ever  since  have  been,  residents  of 
the  State  of  New  York,  and  that  the  said  acts  of  adultery  charged  in 
the  complaint  were  committed  without  the  consent,  connivance, 
privity  or  procurement  of  the  plaintiff,  and  that  five  (5)  years  have 
not  elapsed  since  the  plaintiff  discovered  that  the  said  defendant  had 
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committed  the  said  acts  of  adultery  therein  charged,  and  that  the 
plaintiff  and  defendant  have  not  cohabited  together  as  man  and  wife 
since  the  discoTery  thereof  by  the  plaintiff,  and  that  she  has  not  for- 
given or  condoned  the  same. 

Now,  on  motion  of  J.  B.  McCormick,  attorney  for  the  plaintiff, 

It  is  ordered,  adjudged  and  decreed,  that  at  the  expiration  of  three 
(3)  months  from  the  date  of  the  filing  of  this  decision  of  this  court, 
and  the  entry  of  this  interlocutory  judgment  in  this  action,  the  clerk 
of  the  county  of  Washington,  unless  this  court  in  the  meantime  have 
otherwise  ordered,  shall  enter  as  of  course  a  final  judgment  herein 
upon  said  decision,  and  this  interlocutory  judgment,  dissolving  the 
marriage  between  said  plaintiff  and  the  defendant  and  freeing  said 
parties  from  the  obligation  thereof,  and, 

Purther  providing  that  it  shall  be  lawful  for  the  plaintiff  to  marry 
again  during  the  lifetime  of  the  defendant,  but  the  defendant  shall 
not  marry  again  until  the  death  of  the  plaintiff,  but  said  judgment 
shall  not  prevent  the  remarriage  of  the  parties  to  this  action,  and. 

Further  providing  that  the  said  defendant  shall  not  marry  again 
during  the  lifetime  of  the  plaintiff,  except  leave  be  granted  him  by 
this  court,  and  this  decision  and  the  judgment  hereon  entered  be 
modified  by  this  court,  granting  said  defendant  such  permission,  and 
this  decision  and  the  judgment  entered  hereon  shall  not  be  modified 
only  by  the  court  granting  the  same,  and  upon  notice  to  the  plaintiff ; 
and  that  the  care,  custody,  control  and  education  of  the  said  Helen 
Lake,  the  issue  of  said  marriage,  be  awarded  to  the  plaintiff,  Grace  M. 
Lake;  and. 

The  said  judgment  shall  further  provide  that  the  said  defendant, 
L.  Frank  Lake,  pay  to  the  plaintiff,  Grace  M.  Lake,  for  the  education, 
support  and  maintenance  of  the  child,  Helen  Lake,  the  issue  of  said 
marriage,  the  sum  of  ten  dollars  ($10)  per  month  until  otherwise 
ordered  or  directed  by  this  court,  and  such  payments  shall  commence 
from  the  date  of  this  decree;  and, 

The  said  judgment  shall  further  provide  that  the  said  defendant 
L.  Frank  Lake  shall  be  allowed  to  see  the  said  child  Helen  Lake,  in, 
the  presence  of  the  plaintiff,  or  any  other  person  in  charge  of  the  said 
child,  at  least  three  (3)  times  per  week,  between  the  hours  of  eight 
o'clock  A.  M.  and  six  in  the  afternoon,  for  a  period  not  exceeding  two 
(2)  hours  on  each  of  said  days  without  the  consent  of  the  plaintiff 
for  him  to  remain  longer.  C.  C.  VAN  KIEK, 

J.  S.  C. 

Affidavit  upon  Application  for  Final  Judgment. 

SUPREME  COURT  —  Gbeene  County. 


MATTIE  HURBIN,  Plaintiff, 

agst. 

EMANUEL  HURBIN,  Defendant. 


State  op  New  Yoek,1      . 
County  of  Geeenb.  \ 

B.  H.  Daley  being  duly  sworn  says :  That  he  is  the  attorney  for  the 
plaintiff  in  the  above-entitled  action;  that  on  the  seventeenth  (17th) 
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day  of  January,  1907,  an  interlocutory  judgment  of  divorce  upon  the 
ground  of  the  adultery  of  the  defendant  in  favor  of  plaintiff  was 
duly  granted  at  an  adjourned  Special  Term  of  this  court,  held  at  the 
chambers  of  Hon.  George  H.  Pitts,  in  the  City  Hall,  in  the  city  of 
Albany,  IST.  Y.,  and  was  duly  filed  and  entered  in  the  clerk's  ofBce  of 
the  county  of  Greene,  in  the  State  of  New  York,  on  the  18th  day  of 
January,  1907.  That  the  decision  thereon  was  filed  in  Greene  county 
clerk's  ofQce  on  January  18th,  1907 ;  that  the  annexed  is  a  correct  copy 
of  said  interlocutory  judgment. 

That  in  and  by  said  interlocutory  judgment,  it  was  "  ordered, 
adjudged  and  decreed  that  the  plaintiff,  Mattie  Hurbin,  be  entitled 
to  recover  final  judgment  herein,  three  (3)  months  after  the  filing 
and  entry  in  the  clerk's  office  of  Greene  county,  ISTew  York,  of  said 
interlocutory  judgment  and  decree  (unless  otherwise  ordered  by  this 
court)  adjudging  and  declaring  that  the  marriage  between  the  said 
plaintiff,  Mattie  Hurbin,  and  the  said  defendant,  Emanuel  Hurbin, 
be  dissolved  and  the  said  parties  freed  from  the  obligations  thereof." 
And  it  was  further  "  ordered,  adjudged  and  decreed  that  the  defend- 
ant, Emanuel  Hurbin,  pay  to  the  plaintiff,  or  to  her  attorney,  D.  H. 
Daley,  the  costs  and  disbursements  of  this  action,  thereby  taxed  and 
adjudged  at  the  sum  of  $78.79."  And  it  was  thereby  further 
"  ordered,  adjudged  and  decreed  that  the  defendant  pay  to  the  plain- 
tiff the  sum  of  ten  dollars  per  month,  from  the  date  of  said  inter- 
locutory judgment  for  the  support  and  maintenance  of  the  plaintiff 
and  the  children  of  said  marriage,  named  in  the  complaint."  And 
it  was  thereby  "  further  ordered,  adjudged  and  decreed  that  the  plain- 
tiff have  the  exclusive  care,  custody  and  education  of  the  children  of 
the  said  marriage." 

That  more  than  three  months  have  elapsed  since  the  filing  and  entry 
of  said  decision  and  interlocutory  judgment;  that  the  same  was  duly 
filed  and  entered  in  said  Greene  county  clerk's  office  on  January  18th, 
1907,  and  that  no  order  or  direction  of  the  court  in  any  way  affecting 
said  interlocutory  judgment,  nor  any  application  for  such  order  or 
direction,  has  been  made  or  filed,  and  the  court  has  not  forbidden  the 
entry  of  final  judgment  herein.  D.  H.  DALEY. 

Subscribed  and  sworn  to  before  me,? 
this  20th  day  of  April,  1907.       \ 

Prank  H.  Daley,  Notary  Public. 

Final  Judgment  in  Divorce. 

At  an  adjourned  Special  Term  of  the  Supreme  Court,  of  the  State 
of  New  York,  held  at  the  chambers  of  Hon.  George  H.  Pitts,  in 
the  City  Hall,  in  the  city  of  Albany,  N.  Y.,  on  the  30th  day  of 
April,  1907. 

Present  —  Hon.  George  H.  Pitts,  Justice,  Presiding. 
SUPREME  COURT  — Gbeene  County. 

MATTIE  HURBIN,  Plaintiff, 

agst. 

EMANUEL  HURBIN,  Defendant. 


This  cause  having  come  on  regularly  to  be  tried  by  this  court,  at  an 
adjourned  Special  Term  thereof,  held  at  the  City  Hall,  in  the  city  of 
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Albany,  N".  Y.,  on  the  seventeenth  day  of  January,  1907,  by  the  Hon. 
George  H.  Fitts,  Justice,  and  said  cause  having  been  duly  tried  on 
that  day,  and  satisfactory  evidence  having  been  produced  to  the  court 
on  the  part  of  the  plaintiff,  proving  the  material  allegations  of  the 
complaint,  and  no  evidence  having  been  offered  on  the  part  of  the 
defendant,  and  the  court  having  duly  made  and  filed  its  decision  and 
interlocutory  Judgment,  among  other  things,  that  the  defendant  has 
committed  adultery  without  the  consent,  connivance,  privity  or  pro- 
curement of  the  plaintiff,  and  that  the  plaintiff  was  entitled  to  a 
judgment  in  her  favor,  dissolving  the  aforesaid  marriage  between 
herself  and  the  defendant,  and  divorcing  the  plaintiff  from  the  de- 
fendant by  reason  of  adultery  committed  by  defendant  as  aforesaid, 
as  charged  in  the  complaint,  and  said  decision  and  interlocutory 
judgment  having  been  duly  filed  and  entered  in  the  office  of  the  clerk 
of  Greene  county,  on  the  18th  day  of  January,  1907,  and  therein 
directing  the  entry  of  final  judgment  thereon  three  months  after  the 
filing  and  entry  of  said  decision  and  interlocutory  judgment;  and  no 
order  or  direction  of  the  court  in  any  wise  affecting  said  judgment,  or 
application  for  such  order  or  direction  having  been  made  or  filed, 
and  the  court  not  having  forbidden  the  entry  of  final  judgment,  and 
three  months  having  elapsed  since  the  filing  and  entry  of  said  decision 
and  interlocutory  judgment ;  now,  on  motion  of  D.  H.  Daley,  attorney 
for  plaintiff,  it  is 

Ordered,  Adjudged  and  Decreed  that  the  marriage  between  the  said 
plaintiff,  Mattie  Hurbin,  and  the  defendant,  Emanuel  Hurbin,  be 
and  the  same  is  hereby  dissolved,  and  the  said  parties  are  and  each 
of  them  is,  freed  from  the  obligations  thereof.  That  it  shall  be  law- 
ful for  the  plaintiff,  Mattie  Hurbin,  to  marry  again  in  the  same  man- 
ner as  if  the  said  defendant,  Emanuel  Hurbin,  were  actually  dead, 
but  it  shall  not  be  lawful  for  the  said  defendant,  Emanuel  Hurbin, 
to  marry  any  other  person  until  the  said  plaintiff  shall  be  actually 
dead.    It  is  further 

Ordered,  Adjudged  and  Decreed  that  the  plaintiff,  Mattie  Hurbin, 
shall  have  the  exclusive  care,  custody,  control  and  education  of  the 
children  of  the  said  marriage,  to  wit :  Eebecca  Hurbin,  born  January 
15th,  1896;  Sarah  Hurbin,  born  November  18th,  1898;  Anna  Hur- 
bin, born  December  29th,  1900;  and  Emanuel  Hurbin,  bom  Novem- 
ber 12th,  1902,  until  each  of  them  shall  arrive  at  the  age  of  twenty- 
one  years  and  until  the  further  order  of  this  court.    It  is  further 

Ordered,  Adjudged  and  Decreed  that  the  said  defendant  Emanuel 
Hurbin,  in  addition  to  the  temporary  alimony  heretofore  allowed 
plaintiff,  in  and  by  said  interlocutory  judgment,  pay  to  the  said  plain- 
tiff, as  permanent  alimony  hereby  allowed  her,  the  sum  of  ten  dollars' 
($10.00)  per  month,  from  the  date  of  this  judgment,  for  the  support 
and  maintenance  of  said  plaintiff,  during  her  natural  life,  or  until 
she  shall  again  marry.  Said  sum  of  ten  dollars  per  month  to  be  paid 
on  the  last  Saturday  of  each  and  every  month,  into  the  hands  or  upon 
the  order  of  said  plaintiff,  or  her  attorney,  D.  H.  Daley,  of  record 
in  this  action,  but  such  payment  of  alimony  hereby  allowed  and 
adjudged  to  plaintiff,  is  not  to  be  in  lieu  of  her  right  of  dower  in  his, 
said  defendant's  real  estate,  or  interest  in  his  personal  property,  in 
case  of  his  death  intestate,  and  that  the  plaintiff  may,  from  time  to 
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time,  have  execution  for  the  collection  for  her  costs  of  this  action  and 
the  moneys  ordered  to  be  paid  for  support  and  maintenance,  as 
aforesaid. 

Dated  at  Albany,  N.  Y.,  this  20th  day  of  April,  1907. 

Enter  in  Greene  county.  GEOEGE  H.  PITTS, 

J.  S.  C. 

Final  Judgment  in  Divorce,  Containing  Full  Recitals. 

SUPREME  COURT  — County  of  Washington. 


GRACE  M.  LAKE,  PlaintifT, 

agst. 
L.  FRANK  LAKE,  Defendant. 

This  cause  having  been  brought  on  to  be  heard  upon  the  issues 
raised  by  the  complaint  and  answer  on  the  8th  day  of  November, 
1906,  and  the  plaintiff  having  appeared  in  person,  and  by  her  counsel, 
J.  B.  McCormick,  and  the  defendant  having  appeared  by  Frederick 
Fraser,  his  counsel,  and  satisfactory  evidence  having  been  produced 
by  the  plaintiff  in  open  court,  proving  the  material  allegations  of  the 
complaint,  and  that  the  defendant  has  been  guilty  of  the  several  acts 
of  adultery  therein  charged,  showing  also  that  there  is  no  decree  or 
judgment  of  any  court  of  this  State  or  of  any  State  or  territory  of 
the  United  States  of  competent  jurisdiction  against  the  plaintiff  in 
favor  of  the  defendant  for  a  divorce  upon  the  ground  of  adultery, 
and  showing  also  that  the  issue  of  said  marriage  is  one  child  about  one 
year  of  age,  namely  Helen  Lake,  and  that  the  plaintiff  and  defend- 
ant were  married  on  the  19th  day  of  September,  1900;  and  that  they 
were  at  the  time  of  said  marriage,  and  ever  since  have  been  residents 
of  the  State  of  New  York,  and  that  the  said  acts  of  adultery  charged 
in  the  complaint  were  committed  without  the  consent,  connivance, 
privity  or  procurement  of  the  plaintiff,  and  that  five  (5)  years  have 
not  elapsed  since  the  plaintiff  discovered  that  the  said  defendant  had 
committed  the  said  acts  of  adultery  therein  charged,  and  that  the 
plaintiff  and  defendant  have  not  cohabited  together  as  man  and  wife 
since  the  discovery  thereof  by  the  plaintiff,  and  that  she  has  not 
forgiven  or  condoned  the  same.  And  the  court  having  made  its  order 
and  decision,  bearing  date  the  8th  day  of  November,  1906,  whereby 
it  did  order,  adjudge  and  decree  that  at  the  expiration  of  three  (3) 
months  from  the  date  of  the  filing  of  the  decision  of  this  court,  and 
the  entry  of  the  interlocutory  judgment  thereon,  the  clerk  of  the 
county  of  Washington,  unless  the  court  in  the  meantime  should  other- 
wise order,  shall  enter,  as  of  course,  a  final  judgment  herein  upon 
said  decision,  and  the  interlocutory  judgment  dissolving  the  marriage 
between  the  plaintiff  and  the  defendant,  and  freeing  said  parties 
from  the  obligation  thereof;  and 

Further  decreeing  that  the  said  final  judgment  shall  provide  that 
it  shall  be  lawful  for  the  plaintiff  to  marry  again  during  the  life- 
time of  the  defendant,  but  that  the  defendant  shall  not  marry  again 
until  the  death  of  the  plaintiff,  but  that  said  judyment  shall  not 
prevent  the  remarriage  of  the  parties  to  this  action ;  and 
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Further  decreeing  that  the  said  final  judgment  shall  provide  that 
the  defendant  shall  not  marry  again  during  the  lifetime  of  the  plain- 
tiff, except  leave  be  granted  him  by  this  court,  and  that  the  said 
decision  and  judgment  herein  entered  be  modified  by  this  court  grant- 
ing said  defendant  such  permission,  and  that  the  said  decision  and 
judgment  entered  thereon  shall  be  modified  only  by  the  court  granting 
the  same  and  upon  notice  to  the  plaintiil,  and  that  the  care,  custody, 
control  and  education  of  Helen  Lake,  the  issue  of  said  marriage,  be 
awarded  the  plaintiff,  Grace  M.  Lake;  and 

Further  decreeing  that  the  said  final  judgment  shall  provide  that 
the  said  defendant,  L.  Frank  Lake,  pay  the  plaintiff,  Grace  M.  Lake, 
for  the  education,  support  and  maintenance  of  the  child  Helen  Lake, 
the  issue  of  said  marriage,  the  sum  of  ten  dollars  per  month  until 
otherwise  ordered  or  directed  by  this  court,  and  that  such  payments 
commence  at  the  date  of  the  interlocutory  decree,  to  wit:  November 
8,  1906 ;  and 

Further  decreeing  that  the  said  final  judgment  shall  provide 
that  the  said  defendant,  L.  Frank  Lake,  shall  be  allowed  to  see  the 
child,  Helen  Lake,  in  the  presence  of  the  plaintiff,  or  any  other  person, 
in  charge  of  the  said  child  at  least  three  times  a  week  between  the 
hours  of  eight  o'clock  A.  m.  and  six  in  the  afternoon  for  the  period 
not  exceeding  two  hours  on  each  of  said  days  without  the  consent  of 
the  plaintiff  for  him  to  remain  longer. 

And  the  said  decision  and  interlocutory  judgment  of  said  court 
having  been  duly  filed  and  entered  herein  on  the  5th  day  of  December, 
1906,  more  than  three  (3)  months  since,  and  no  order  or  decree  of 
this  court  having  been  made  or  entered  herein  otherwise  directing, 
and  it  appearing  from  the  said  decision  and  interlocutory  decree  of 
the  court,  so  made  and  filed  herein,  that  the  said  plaintiff  is  entitled 
to  a  final  judgment  and  decree  dissolving  the  marriage  between  the 
said  plaintiff  and  defendant,  and  freeing  said  parties  from  the  obliga- 
tion thereof,  as  therein  provided. 

Now,  on  motion  of  J.  B.  MeCoTmick,  attorney  for  Grace  M.  Lake, 
the  plaintiff. 

It  is  ordered,  adjudged  and  decreed  that  the  marriage  between  the 
plaintiff,  Grace  M.  Lake,  and  the  defendant,  L.  Frank  Lake,  be  dis- 
solved, and  the  same  is  hereby  dissolved  accordingly,  and  the  said 
plaintiff,  Grace  M.  Lake,  and  the  defendant,  L.  Frank  Lake,  be  and 
they  hereby  are  divorced,  and  free  from  the  obligations  of  the  said 
marriage. 

And  it  is  further  ordered,  adjudged  and  decreed  that  it  shall  be 
lawful  for  the  said  plaintiff,  Grace  M.  Lake,  to  marry  again  during 
the  lifetime  of  the  defendant,  L.  Frank  Lake,  but  the  said  defendant, 
L.  Frank  Lake,  shall  not  marry  again  until  the  death  of  the  plaintiff, 
but  this  judgment  shall  not  prevent  the  remarriage  of  the  parties  to 
this  action. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  said 
defendant,  L.  Frank  Lake,  shall  not  marry  again  during  the  lifetime 
of  the  plaintiff,  except  leave  be  granted  him  by  this  court,  and  the 
decision  of  this  court  upon  which  this  judgment  is  entered,  and  this 
judgment  as  entered,  be  modified  by  this  court  granting  said  defend- 
ant such  permission,  and  the  said  decision  and  this  judgment  shall 
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be  modified  only  by  the  court  granting  the  same  upon  notice  to  the 
plaintiff. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the"  care, 
custody,  control  and  education  of  Helen  Lake,  the  child  and  issue  of 
said  marriage,  be  and  the  same  is  hereby  awarded  to  the  plaintiff, 
Grace  M.  Lake. 

1  And  it  is  further  ordered,  adjudged  and  decreed  that  the  defendant 
L.  Prank  Lake  pay  to  the  plaintiff  Grace  M.  Lake  for  the  education, 
support  and  maintenance  of  the  said  child  Helen  Lake,  the  issue  of 
said  marriage,  the  sum  of  ten  dollars  ($10)  per  month  until  other- 
wise ordered  or  directed  by  this  court,  and  that  such  payments  shall 
commence  at  the  date  of  the  said  decision  and  interlocutory  judgment, 
the  8th  day  of  November,  1906. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  said  de- 
fendant L.  Frank  Lake  shall  be  allowed  to  see  the  child  Helen  Lake, 
the  issue  of  said  marriage,  in  the  presence  of  the  said  plaintiff,  Grace 
M.  Lake,  or  any'  other  person  in  charge  of  said  child  at  least  three 
(3)  times  per  week,  between  the  hours  of  eight  o'clock  a.  m.  and  six 
in  the  afternoon,  for  a  period  not  exceeding  two  hours  on  each  of 
said  days  without  the  consent  of  the  plaintiff  for  him  to  remain  longer. 

E.  H.  SNYDEE, 

Clerk. 
Sub.  3.    Permanent  Alimony  in  Final  Judgment. 

Provision  for  alimony  and  maintenance  is  made  under  §  1759, 
subdivision  2 ;  §  1766,  §  1771,  to  which  reference  should  be  had. 
See,  also,  the  provision  of  §  1774,  authorizing  the  court  to  provide 
in  the  interlocutory  judgment  for  alimony  until  entry  of  final 
judgment. 

In  Wilson  v.  Hinman,  182  N.  Y.  408,  reversing  99  App.  Div. 
41,  90  Supp.  746,  the  court  considered  the  obligation  to  pay 
alimony  after  the  death  of  the  husband.  It  was  held,  on  full 
consideration  of  the  authorities  bearing  upon  the  subject,  that 
obligation  to  pay  alimony  ceases  at  the  death  of  the  husband; 
that  the  wife's  right  to  support  does  not  survive  her  husband's  life 
as  a  claim  against  his  estate ;  that  on  the  death  of  her  husband  the 
wife  has  her  dower  in  his  real  estate  if  he  has  any,  and  her  share 
in  the  personalty  if  he  died  intestate;  that  the  husband,  if  he 
choose,  may  dispose  of  all  his  property  by  will  to  the  exclusion  of 
the  wife ;  that  the  rights  of  the  divorced  wife  are  no  greater  than 
those  she  would  have  enjoyed  had  she  not  been  divorced.  The 
fact  that  the  decree  awarded  to  the  wife  as  alimony  a  certain  sum 
annually  "  so  long  as  she  shall  live  "  was  held  not  to  enlarge  the 
husband's  obligation. 

The  death  of  the  husband,  who  was  ordered  to  pay  alimony, 
terminates  the  alimony  unless  the  decree  provides  that  it  be  a 


MATRIMONIAL    ACTIONS.  1183 

charge  upon  his  estate.  Johns  v.  Johns,  44  App.  Div.  533,  60 
Supp.  865,  affirmed,  166  N.  Y.  613,  on  opinion  below. 

Where  process  was  served  on  defendant  without  the  State  by 
mail,  judgment  against  him  for  a  sum  of  money  is  void  where  he 
did  not  appear  unless  jurisdiction  is  obtained  by  attachment,  as 
.required  by  §§  1216  and  1217;  hence,  an  execution  issued  thereon 
should  be  vacated.  Burch  v.  Burch,  116  App.  Div.  865,  102 
Supp.  305,  reversing  51  Misc.  232,  100  Supp.  814. 

An  agreement  by  a  husband  to  make  payments  to  the  wife  for 
support  of  the  children  is  not  merged  in  a  judgment  for  absolute 
divorce  which  contains  no  provision  for  alimony.  Lawrence  v. 
Lawrence,  31  Misc.  646,  64  Supp.  1113  reversed,  32  Misc.  503, 
66  Supp.  393. 

Where  the  right  was  reserved  to  apply  at  the  foot  of  the  judg- 
ment for  other  provisions,  the  court  may  thereafter  make  an 
allowance  for  the  support  of  plaintiff  and  her  children,  where 
defendant's  circumstances  are  shown  to  have  changed.  Noble  v. 
Noble,  20  App.  Div.  395,  46  Supp.  820. 

A  general  release  given  by  the  wife  to  the  husband  after  the 
judgment  of  absolute  divorce,  releasing  him  from  all  claims  for 
alimony  and  for  the  support  of  the  child  while  in  the  custody  of 
the  wife,  bars  the  court  from  granting  her  an  amendment  of  the 
decree  requiring  the  husband  to  provide  for  her  support  and  that 
of  the  child.     Gould  v.  Gould,  18  Misc.  334,  42  Supp.  147. 

It  is  held  in  Park  v.  Park,  24  Misc.  372,  53  Supp.  677,  that 
where  defendant  was  not  served  with  process  in  this  State  and 
did  not  appear,  the  court  has  no  jurisdiction  to  impose  upon  him 
any  personal  obligation  for  support,  and  that  alimony  cannot  be 
granted  in  a  judgment  annulling  a  marriage  because  of  a  subsist- 
ing marriage  between  defendant  and  another  woman. 

An  allowance  for  alimony  of  one-third  of  a  husband's  gross 
income,  which  is  derived  wholly  from  his  personal  services  and 
which  is  liable  to  be  reduced  or  entirely  taken  away  upon  condi- 
tions beyond  his  control,  is  excessive.  Cowles  v.  Cowles,  29 
App.  Div.  476,  51  Supp.  1057. 

A  provision  for  alimony  in  a  decree  of  separation  may  be 
subsequently  modified  on  application  of  either  party.  Tonjes  v. 
Tonjes,  14  App.  Div.  542,  43  Supp.  941. 

Alimony  is  not  subject  to  be  appropriated  to  the  payment  of 
debts  and  liabilities   disconnected   from   necessary   support   and 
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maintenance.  Matter  of  Bolles,  78  App.  Div.  180,  79  Supp. 
530. 

The  granting  of  alimony  and  counsel  fees  rests  entirely  on 
statute,  which  provides  for  it  only  pendente  lite,  and  a  final 
judgment  for  a  specified  sum  per  week  from  the  time  of  the 
commencement  of  the  action  and  for  counsel  fee,  after  a  decision 
in  favor  of  the  defendant  in  the  action,  unless  the  question  has 
been  reserved  by  consent,  is  unauthorized,  in  the  absence  of  an 
order  made  before  the  trial.  Lonsdale  v.  Lonsdale,  41  App.  Div. 
224,  58  Supp.  532. 

Livingston  v.  Livingston,  173  N.  Y.  377,  affirming  74  App. 
Div.  261,  77  Supp.  476,  holds  statute  allowing  alimony  to  be 
reduced,  in  cases  where  it  was  granted  before  passage  of  statute, 
unconstitutional. 

Where  the  wife  obtained  a  decree  of  absolute  divorce  with  a 
provision  for  alimony,  the  alimony  became  a  vested  property  right, 
and  questions  in  regard  thereto  as  of  the  date  of  the  decree  cannot 
be  re-adjudicated.  Ooodsell  v.  Goodsell,  46  Misc.  158,  93  Supp. 
1038,  affirmed,  107  App.  Div.  625. 

The  Code  does  not  authorize  the  court  to  make  provision  for  the 
support  and  education  of  the  issue  of  the  marriage  after  the  entry 
of  final  judgment,  where  no  provision  in  respect  thereto  was  made 
in  such  judgments,  and  in  such  case  the  court  has  no  power  to 
subsequently  amend  the  decree  by  incorporating  therein  a  provision 
for  the  support,  maintenance  and  education  of  children,  the 
custody  of  whom  the  decree  awarded  to  the  mother.  The  power 
of  the  court  is  limited  to  the  right  to  annul,  vary  or  modify  a 
direction  in  that  respect  contained  in  the  final  judgment.  Salo- 
mon V.  Salomon,  101  App.  Div.  588,  92  Supp.  184,  34  Civ.  Pro. 
K. 113. 

Alimony  allowed  to  a  wife  by  the  final  decree  granting  her  a 
divorce  is  not  her  property  or  separate  estate,  and  cannot  be 
reached  by  creditors  whose  claims  and  judgment  antedate  such 
decree.  Bomaine  v.  Chauncey,  60  Hun,  479,  39  St.  Rep.  480. 
On  appeal,  129  N.  Y.  566,  the  same  rule  was  held,  the  court 
taking  the  ground  that  alimony  awarded  to  an  innocent  wife  by  a 
court  of  equity  as  incidental  to  a  decree  of  divorce  in  her  favor, 
is  simply  an  allowance  for  her  support  and  maintenance,  the 
awarding  it  is  not  the  enforcement  of  a  debt  due  to  her  from  her 
husband,  but  the  marital  obligation  of  support  from  which  the 
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husband  because  of  his  misconduct  is  not  relieved  by  the  decree. 
The  allowance  becomes  a  debt  only  in  the  sense  that  the  general 
duty  has  been  changed  to  a  specific  duty  by  fixing  the  amount 
payable  to  the  wife  for  such  support,  and  that  while  alimony  is 
in  one  sense  property  of  the  wife,  it  is  a  specific  fund  provided 
for  a  specific  purpose;  an  express  limitation  to  take  it  out  of  the 
general  law  of  property  being  created  by  equity,  it  should  have 
the  protection  of  equity  so  that  it  may  not  be  perverted  for  a 
purpose  for  which  it  was  not  intended.  Per  Finch,  J.,  all  con- 
curring, followed,  Andrews  v.  Whitney,  82  Hun,  117. 

A  judgment  for  alimony  and  costs  cannot  be  awarded  against 
a  defendant,  in  an  action  for  divorce,  if  he  was  served  by  publica- 
tion and  did  not  appear  in  the  action.  Edwards  v.  Edson,  119 
App.  Div.  684. 

Sub.  4.    Provisions  for  Custody  of  Children  in  Judgment.     §  1771. 

§  1771.  Custody  and  maintenance  of  children  and  anppoTt  of 
plaintiff. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  prescribed  in 
either  of  the  last  two  articles,  the  court  must,  except  as  otherwise  expressly 
prescribed  in  those  articles  give,  either  in  the  final  judgment,  or  by  one  or 
more  orders,  made  from  time  to  time,  before  final  judgment,  such  directions, 
as  justice  requires,  between  the  parties,  for  the  custody,  care,  education,  and 
maintenance  of  any  of  the  children  of  the  marriage,  and  where  the  action  is 
brought  by  the  wife  for  the  support  of  the  plaintiff.  The  court  may,  by 
order,  upon  the  application  of  either  party  to  the  action,  after  due  notice  to 
the  other,  to  be  given  in  such  manner  as  the  court  shall  prescribe,  at  any 
time  after  final  judgment,  annul,  vary  or  modify  such  directions,  or  in  case  no 
such  direction  or  directions  shall  have  been  made,  amend  it  by  inserting  such 
direction  or  directions  as  justice  requires  for  the  custody,  care,  education  and 
maintenance  of  any  such  child  or  children  in  such  final  judgment  or  order  or 
orders.  But  no  such  application  shall  be  made  by  a  defendant  unless  leave  to 
make  the  same  shall  have  been  previously  granted  by  the  court  by  order  made 
upon  or  without  notice  as  the  court  in  its  discretion  may  deem  proper  after 
presentation  to  the  court  of  satisfactory  proof  that  justice  requires  that  such 
an  application  should  be  entertained.  Where  an  action  is  brought  by  a  wife, 
as  prescribed  in  article  second  of  this  chapter,  and  a  final  judgment  of  divorce 
has  been  rendered  in  her  favor,  the  court,  upon  the  application  of  the  defend- 
ant on  notice,  and  on  proof  of  the  marriage  of  the  plaintiff  after  such  final 
judgment,  must  by  order  modify  such  final  judgment  and  any  orders  made 
with  respect  thereto,  by  annulling  the  provisions  of  such  final  judgment  or 
orders,  or  of  both,  directing  payments  of  money  for  the  support  of  the 
plaintiff.     (As  amended  Laws  1908,  eh.  297.) 

The  question  as  to  which  party  is  entitled  to  the  custody  of  a 
minor  child  is  discussed  in  Fiero  on  Special  Proceedings,  title 
Habeas   Corpus,   where   authorities    are   collated.     One    of   the 
Actions,  Vol.  II  —  75 
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earliest  decisions  is  in  the  Mercein  Case,  3  Hill,  399,  8  Paige,  47, 
25  Wend.  64,  examined  in  People  v.  Brooks,  35  Barb.  85.  See 
Paulding  v.  Wilson,  13  Jolins.  192 ;  In  re  Paulding,  15  How. 
167;  People  v.  Olmstead,  27  Barb.  9;  People,  v.  Humphrey,  24 
Barb.  521;  Burritt  v.  Burritt,  29  Barb.  124;  Sec^eZi  v.  Bedell,  1 
Johns.  Ch.  604;  Cooh  v.  Coo/t,  1  Barb.  Ch.  639;  Collins  v. 
Collins,  2  Paige,  9 ;  Johnson  v.  Erbert,  17  Abb.  399 ;  Barrerre 
V.  Barrerre,  4  Johns.  Ch.  187.  Appeal  to  the  Court  of  Appeals 
dismissed  on  the  ground  that  the  courts  below,  in  view  of  all  the 
existing  facts  relating  to  the  welfare  and  interests  of  the  infants, 
exercised  their  discretion  in  awarding  to  the  mother  the  custody 
of  the  children.  Allen  v.  Allen,  105  K  Y.  628,  affirming  2  St. 
Pep.  199.  In  an  action  brought  by  a  married  woman  for  a 
divorce,  the  court  has  the  power  to  award  the  custody  of  the  child 
to  the  plaintiff,  and  its  discretion  cannot  be  reviewed  by  the  Court 
of  Appeals.  Price  v.  Price,  55  'N.  Y.  656.  Where  plaintiff  fails 
in  an  action  for  separation,  the  court  has  no  power  to  give  judg- 
ment awarding  the  custody  of  the  children  of  the  marriage  to  the 
plaintiff  and  make  provision  for  their  support  out  of  the  property 
of  the  husband.  Nor  is  such  decree  justified  by  the  power  of  the 
court  to  control  the  custody  of  the  children  pending  the  action. 
This  only  provides  for  their  provisional  custody  and  for  awarding 
their  custody  when  a  decree  shall  be  granted.  The  equity  powers 
of  the  court  cannot  be  invoked  to  sustain  such  a  judgment.  It 
seems  that  where  a  husband  and  wife  live  separate  without  being 
divorced,  the  remedy  of  the  wife  seeking  the  custody  of  the  minor 
children  is  by  habeas  corpus.  Davis  v.  Davis,  75  N.  Y.  221.  In 
Waring  v.  Waring,  100  IT.  Y.  570,  an  action  for  separation, 
brought  by  the  husband,  it  is  said,  Earl,  J.,  all  concurring:  "  As 
to  the  children,  the  court  below,  on  all  the  facts  in  the-  case, 
exercised  its  discretion  in  awarding  their  custody  to  the  husband 
until  the  further  order  of  the  court.  In  disposing  of  the  custody  of 
minor  children  the  court  regards  mainly  the  welfare  of  the  chil- 
dren. It  is  open  to  her  to  satisfy  the  court,  if  she  can,  on  any 
future  application,  that  the  welfare  of  the  two  younger  children 
will  be  best  promoted  by  placing  them  in  her  custody.  Until  she 
can  do  so  the  judgment  must  stand  as  rendered." 

It  is  said  in  note  to  People  ex  rel.  Johnson  v.  Erbert,  17  Abb. 
399,  that  provision  in  a  judgment  of  divorce,  awarding  the  custody 
of  the  children  to  the  wife,  ceases  on  her  death,  and  the  father 
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may  then  take  them.  Where,  pending  divorce,  the  custody  of 
children  has  been  given  to  one  parent  and  the  other  given  a  right 
to  visit  them,  security  must  be  required  that  the  children  will  not 
be  removed  beyond  the  jurisdiction  of  the  court.  People  ex  rel. 
V.  Paulding,  15  How.  67.  After  a  divorce  granted  to  the  husband 
for  the  wife's  adultery  and  the  awarding  of  the  custody  of  the 
children  to  him,  the  court  cannot,  by  a  modification  of  the  judg- 
ment, or  otherwise,  order  that  the  wife  may  be  allowed  to  see  the 
child.  Crimmins  v.  Crimmins,  28  Hun,  200.  See  Catlin  v. 
Catlin,  31  Hun,  632,  affirmed,  97  N.  Y.  623,  and  language  of  last 
clause  of  section. 

In  Nichols  v.  Nichols,  4  Duer,  642,  it  is  said  that  the  custody 
of  the  children  is  to  be  enforced  by  attachment  or  habeas  corpus; 
not  by  order  to  sheriff  to  take  them  and  deliver  them  to  the  party 
entitled.  The  codifiers  say,  as  to  this  section,  that  it  has  been 
remodeled  by  extending  its  provisions  to  an  action  brought  by  a 
husband  and  so  as  to  make  the  decision  appealable,  and  that  the 
provisions  are  confined  to  orders  before  judgment,  in  accordance 
with  Kamp  v.  Kamp,  59  IST.  Y.  212.  The  decree  may  be  changed 
or  modified  at  any  time  before  or  after  final  judgment  as  to  the 
sum  awarded  for  the  support  and  maintenance  of  the  children  of 
the  marriage.  Wells  v.  Wells,  10  St.  Eep.  248.  Where  the 
husband  obtains  a  divorce  for  the  wife's  adultery,  he  is  entitled 
to  the  custody  of  the  children  unless  their  good  clearly  requires 
otherwise.     Uhlman  v.  Uhlman,  17  Abb.  N.  C.  236. 

Where  by  stipulation  of  parties  in  an  action  for  divorce,  a 
daughter  is  not  to  be  assigned  to  the  custody  or  company  of  her 
mother  pending  suit,  it  is  error  of  the  court,  upon  refusal  of  the 
father's  attorneys  to  act  with  the  mother's  attorneys,  in  selecting  a 
place  of  residence  for  her,  to  direct  that  she  be  maintained  at  her 
father's  expense  at  the  hotel  where  her  mother  boards.  Beadleston 
V.  Beadleston,  2  Supp.  814.  Where  a  husband  is,  on  decree  in 
divorce,  entitled  to  custody  of  children,  he  cannot  arrest  the  mother 
for  refusal  to  voluntarily  give  up  the  child.  Monjo  v.  Monjo,  53 
Hun,  145,  6  Supp.  132. 

Where  husband  and  wife  were  living  separately  and  on  trial 
before  a  referee  the  husband  was  held  entitled  to  a  divorce,  the 
terms  of  the  separation  were  that  the  wife  should  have  the  custody 
of  the  child ;  held,  a  reference  to  take  proof  as  to  the  care  and  ciis- 
tody  of  the  child  should  not  be  made  to  the  referee  who  decided  the 
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divorce  suit.  Petition  of  Bliss,  23  Week.  Dig.  383.  See  prece- 
dents for  judgments  under  Divorce  and  Separation  for  proper 
provisions  for  custody  and  maintenance  of  children. 

An  award  of  the  custody  of  children  to  defendant  in  divorce 
after  granting  a  divorce  to  plaintiff  is  within  the  discretion  of  the 
Supreme  Court,  and  an  affirmance  thereof  by  the  Appellate 
Division  is  not  reviewable  by  the  Court  of  Appeals.  Osterhout  v. 
Osterhout,  168  IST.  Y.  358,  dismissing  appeal  from  48  App.  Div. 
74,  62  Supp.  529. 

In  Winston  v.  Winston,  65  App.  Div.  231,  72  Supp.  456,  the 
wife  obtained  an  Oklahoma  divorce,  she  re-married  and  the  hus- 
band brought  an  action  for  divorce  based  upon  the  fact  that  she 
was  living  with  her  second  husband.  The  Trial  Term  held  that 
the  Oklahoma  divorce  was  invalid,  which  judgment  was  affirmed 
by  the  Appellate  Division  and  the  Court  of  Appeals.  On  an 
application  by  the  wife  for  the  custody  of  a  child  ten  years  of  age, 
it  appeared  she  continued  to  live  with  her  supposed  second  husband 
until  the  affirmance  by  the  Court  of  Appeals,  and  upon  such 
affirmance  she  ceased  to  cohabit  with  him.  It  appeared  that  she 
was  able  to  support  and  educate  the  child.  Held,  that  the  wife 
should  be  awarded  the  custody  of  the  child,  citing  Osterhoudt  v. 
Osterhoudt,  48  App.  Div.  74. 

In  People  ex  rel.  Elder  v.  Elder,  98  App.  Div.  244,  90  Supp. 
703,  the  rule  was  reiterated  that  the  chief  concern  of  the  court  is 
the  welfare  of  the  child,  and  it  was  held  that  where  a  child  avowed 
equal  love  for  each  parent  and  admitted  each  had  shown  him 
tenderness  and  love,  little  weight  would  be  attached  to  his  expres- 
sion of  preference  as  to  which  parent  should  be  awarded  his 
custody.  The  custody  of  the  child  in  that  case  was  allowed  to  the 
mother  on  the  ground  that  she  was  a  woman  of  refinement  and 
education,  while  the  husband,  although  occupying  a  similar  station 
in  life  lived  in  the  country  and  was  absent  every  day,  and  the 
child  could  not  be  properly  looked  after  in  his  family. 

In  Israel  v.  Israel,  38  Misc.  335,  77  Supp.  912,  the  mother  was 
given  the  custody  of  the  children,  they  professing  a  strong  desire 
to  be  with  her. 

The  welfare  of  the  child  is  the  chief  concern  of  the  court  in 
awarding  the  custody  of  the  children,  and  a  mere  expression  of  the 
child's  preference  will  not  control.  Newman  v.  Newmian,  105 
App.  Div.  63,  93  Supp.  847. 
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While  as  a  general  proposition  the  husband  is  regarded  as  the 
legal  custodian  of  his  children,  this  rule  is  required  to  yield  when 
circumstances  are  such  as  to  render  it  evident  that  its  obser\'ance 
would  probably  be  injurious  to  the  children.  Matter  of  Watson, 
10  Abb.  K  C.  215. 

Crimmins  v.  Crimmins,  28  Hun,  200,  was  decided  before 
amendment  to  the  section  providing  that  an  application  for  modifi- 
cation of  the  decree  could  be  made  by  either  party,  regardless  as 
to  which  was  plaintiff  in  the  action. 

Annulment  of  a  marriage  because  one  of  the  parties  had,  at  the 
time  it  was  contracted,  another  husband  or  wife  living,  the  cus- 
tody of  the  children  of  such  voidable  marriage  will  be  awarded 
to  the  innocent  parent,  but  where  cohabitation  continued  after 
knowledge  of  the  existence  of  the  former  spouse,  neither  can  claim 
such  custody  absolutely.  Safford  v.  Safford,  31  Abb.  N.  C.  73, 
27  Supp.  640. 

In  Bailie  v.  Bailie^  30  App.  Div.  461,  52  Supp.  228,  where 
the  defendant  had  remarried  after  obtaining  a  void  divorce,  on 
an  application  for  an  allowance  for  the  support  of  a  child  in  her 
custody,  it  was  held  that  the  plaintiff  was  the  proper  custodian 
of  the  child  and  that  the  court  should  not,  even  impliedly,  recog- 
nize defendant's  right  in  that  respect  by  requiring  plaintiff  to 
furnish  her  with  the  means  of  maintaining  the  present  custody. 

In  McOown  v.  McOown,  22  Misc.  307,  49  Supp.  996,  where 
the  mother  had  been  divorced  for  adultery,  the  custody  of  the 
child  was  awarded  to  the  father,  but  the  privilege  of  visiting  the 
child  at  least  four  times  a  year  was  allowed  under  supervision. 
Affirmed,  29  App.  Div.  628,  53  Supp.  1108. 

In  Cook  V.  Cook,  1  Barb.  Ch.  639,  it  was  held  that  an  agree- 
ment between  the  parties  as  to  an  action  for  divorce  as  to  the 
custody  of  the  children  will  not  have  a  controlling  influence  on 
the  court  in  formulating  the  decree. 

After  the  death  of  the  mother,  to  whom  the  custody  of  the 
children  was  awarded  by  the  decree  of  divorce,  the  father  was 
held  entitled  to  their  custody,  and  the  sums  which  he  was  required 
to  pay  for  their  support  by  the  decree  do  not  constitute  a  trust 
which  survives  the  death  of  the  mother.  Matter  of  Eohinson,  17 
Abb.  Pr.  399,  note. 

The  husband  is  regarded  as  the  head  of  the  household  and  the 
law  awards  to  him  the  care  and  custody  of  the  children,  and  the 


1190  MATRIMONIAL   ACTIONS. 

court  is  bound  to  confirm  the  husband's  rights  in  this  respect, 
where  it  appears  that  the  welfare  of  the  child  will  not  be  preju- 
diced thereby,  although  the  prime  consideration  is  the  welfare 
of  the  child.  The  courts  will  award  the  custody  of  very  young 
children  to  the  wife  where  she  has  shown  herself  to  be  a  proper 
person  and  able  to  fully  discharge  her  duty  to  the  child.  People 
ex  rel.  Sinclair  v.  Binclair,  91  App.  Div.  322,  86  Supp.  539, 
citing  People  ex  rel.  Sternberger  v.  Stemberger,  12  App.  Div.  398. 

In  Van  Buren  v.  Van  Bwen,  75  App.  Div.  615,  78  Supp.  23, 
the  Appellate  Division  reversed  an  order  modifying  a  decree 
below  with  regard  to  the  custody  of  the  children  in  a  case  where 
neither  of  the  parents  was  a  proper  person  to  care  for  and  bring 
up  the  child,  and  a  question  was  involved  as  to  the  right  of  the 
grandparents.  The  power  to  provide  for  the  support  of  children 
in  actions  for  separation  and  divorce  is  purely  statutory,  and  the 
court  cannot  enforce  a  father's  duty  to  support  his  children  by 
an  order  or  decree  made  in  such  an  action,  except  to  the  extent 
that  it  is  expressly  authorized  to  do  so  by  statute.  By  the  final 
decree  granting  the  wife  an  absolute  divorce,  awarded  the  wife 
the  custody  of  the  children,  but  made  no  provision  for  their  educa- 
tion or  maintenance,  the  court  held  it  had  no  power  to  subse- 
quently amend  such  decree  by  incorporating  therein  a  provision 
for  the  support  and  maintenance  of  the  children. 

A  judgment  of  divorce  was  rendered  against  a  wife  who  left 
her  husband  and  obtained  a  divorce  in  a  distant  State  on  the 
groimd  of  his  failure  to  provide  for  her  and  their  two  daughters, 
and  remarried,  the  judgment  being  based  on  her  cohabitation  with 
the  second  husband.  It  not  appearing  that  she  continued  her 
relations  with  him  after  the  determination  that  they  were  unlaw- 
ful, and  the  daughters,  aged  seventeen  and  eleven  years,  respec- 
tively, desiring  to  remain  with  their  mother,  who  was  better  able 
to  provide  for  them  than  the  father  —  Tield,  that  the  exercise  of 
the  discretion  of  the  trial  court  in  awarding  the  custody  of  the 
daughters  to  her  would  not  be  interfered  with.  Osterhout  v. 
Osterhout,  48  App.  Div.  74,  62  Supp.  529,  7  N.  Y.  Anno.  Cases, 
300,  affirming  28  Misc.  285,  59  Supp.  797.  Appeal  dismissed, 
168  K  Y.  358. 

Where  a  decree  of  divorce  obtained  by  the  husband  on  the 
ground  of  the  wife's  infidelity  awards  to  the  husband  the  custody 
of  infant  children,  an  application  by  the  wife  while  she  continues 
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to  live  with  her  paramour  for  a  modification  of  the  decree  in 
order  that  she  may  be  permitted  to  see  the  children  of  the  mar- 
riage at  stated  hours  should  not  be  granted.  Woodhouse  v.  Wood- 
home,  89  App.  Div.  88,  85  Supp.  442. 

Where  a  husband  who  has  procured  a  divorce  keeps  from  their 
child  'all  knowledge  of  the  existence  of  the  wife,  the  court  may 
properly,  under  a  provision  in  the  decree  of  divorce,  permit  the 
mother  to  visit  it  occasionally  under  proper  restrictions.  McGovm 
V.  McOown,  22  Misc.  307,  49  Supp.  996,  affirmed,  29  App.  Div. 
628. 

Sub.  5.     Modification  of  Judgment. 

Provisions  are  made  for  modifying  judgment  in  divorce  and 
separation  with  regard  to  education  and  maintenance  of  children, 
and  support  of  the  plaintiff,  by  §§  1759  and  1771.  A  large 
number  of  authorities  relating  specifically  to  the  action  for  divorce 
are  cited  under  subdivision  3  of  Article  XVI. 

Section  1771  was  amended  by  chapter  339,  Laws  1904,  by 
providing  that  upon  marriage  of  the  wife  the  court  must  modify 
the  judgment  or  any  orders  directing  payment  of  moneys  for  the 
support  of  the  plaintiff. 

It  is  held  {Matter  of  Haworth,  59  App.  Div.  393,  69  Supp. 
843)  that  where  the  final  decree  was  entered  prior  to  1895,  an 
application  could  not  be  maintained  to  modify  decree  as  to  the 
custody  of  the  child.  The  statute  applies  only  to  judgments  ren- 
dered after  the  amendment. 

The  courts  of  this  State  have  no  common-law  jurisdiction  over 
the  subject  of  divorce,  and  the  authority  of  the  court  to  decree  a 
divorce  and  to  make  provision  for  the  support  of  the  wife  and  the 
education  and  maintenance  of  the  children  is  confined  to  the  exer- 
cise of  such  express  and  incidental  power  as  is  conferred  by  statute. 
Livingston  v.  Livingston,  74  App.  Div.  261,  77  Supp.  476, 
affirmed,  173  IS.  Y.  377,  holding  that  a  final  judgment  granting 
divorce  and  directing  payment  for  plaintiff's  support  and  the 
education  and  maintenance  of  her  children  creates  and  vests  sub- 
stantial rights  which  constitutes  property  of  the  plaintiff,  of  which 
she  cannot  be  deprived  without  due  process  of  law;  and  a  subse- 
quent statute  permitting  the  court  to  vary,  annul  or  modify  a 
direction  of  such  judgment  is  unconstitutional,  in  so  far  as  it 
attempts  to  confer  a  power  upon  the  court  to  annul  or  vary  valid 
and  final  judgments  rendered  before  the  enactment,  of  the  statute. 
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Judgment  awarding  custody  of  children  to  plaintiff  where  there 
is  no  provision  that  defendant  be  allowed  to  see  them,  it  cannot 
be  inserted  after  entry,  by  the  justice  who  tried  the  cause,  without 
leave  to  move  therefor  first  obtained  pursuant  to  §  1771,  since  the 
jurisdiction  of  the  justice  terminates  with  the  entry  of  the  final 
judgment.  Mersereom  v.  Mersereani,  51  App.  Div.  461,  64  Supp. 
635. 

On  an  application  for  reduction  of  alimony,  the  fact  that  the 
wife  was  being  cared  for  in  a  hospital,  and  that  the  husband 
incurred,  and  must  necessarily  incur,  expenses  in  consequence  of 
her  illness,  were  proper  matters  for  consideration.  Davis  v. 
Davis,  78  App.  Div.  500,  79  Supp.  621. 

In  divorce,  the  interlocutory  judgment  gave  the  husband  exclu- 
sive custody  of  the  children.  Seven  months  later  the  wife  failed 
to  obtain  their  custody  on  habeas  corpus  before  another  judge,  and 
on  application  for  the  final  judgment  before  another  judge  the 
wife  was  denied  leave  to  see  the  children  periodically.  Eleven 
days  later,  before  another  judge,  she  obtained  an  order  that  she 
might  see  them  and  have  their  custody  periodically.  Held,  that 
the  latter  order  was  erroneous.  Powers  v.  Powers,  119  App.  Div. 
436,  104  Supp.  94,  138  St.  Eep.  94. 

In  Burritt  v.  Burritt,  53  Misc.  24,  102  Supp.  475,  the  court 
holds  that  where  plaintiff  had  judgment  for  divorce  on  the  ground 
of  defendant's  adultery,  but  the  custody  of  children  was  awarded 
to  defendant,  plaintiff  might  apply,  upon  proof  of  the  wishes  of 
the  children  and  additional  proof  of  their  future  interests,  for  a 
modification  of  the  judgment  as  far  as  it  related  to  the  custody 
of  the  children. 

Under  §  1771,  as  the  Code  has  stood  since  1895,  a  divorced 
spouse  may  apply  for  a  modification  of  the  decree  of  divorce  in 
respect  to  the  custody  of  the  children.  Granting  a  modification 
permitting  the  divorced  mother  to  visit  her  children,  she  having 
retrieved  her  character  for  virtue,  notwithstanding  the  children  had 
been  taught  to  believe  their  mother  dead.  Perry  v.  Perry,  17 
Misc.  28,  39  Supp.  863. 

In  an  action  where  the  wife  had  obtained  a  decree  of  divorce, 
with  alimony,  had  remarried  and  the  available  income  of  her 
present  husband  approximated  twice  the  income  of  the  defendant, 
it  was  held  that  the  provision  regarding  alimony  would  be  annulled 
and  set  aside.  Comstock  v.  Comstock,  49  Misc.  599,  99  Supp. 
1057. 
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ARTICLE  XXVIII. 

JTJDGasiENT  FOB  ALIMONY,   HOW  ENTORCED. 

I  1772.   Support,  maintenance,  etc.,  of  wife  and  children,  1193. 
8  1773-   ^^S  when  enforced  by  punishment  for  contempt,  1193. 

§  1772.  Snpport,  maintenance,  etc.,  of  wife  and  children; 
■eqnestration. 

Where  a  judgment  rendered,  or  an  order  made,  as  prescribed  in  this  article, 
or  in  either  of  the  last  two  articles,  or  a  judgment  for  divorce  or  separation 
rendered  in  another  State  upon  the  ground  of  adultery  upon,  which  an  action 
has  been  brought  in  this  State,  and  judgment,  rendered  therein,  requires  a 
husband  to  provide  for  the  education  or  maintenance  of  any  of  the  children  of 
a  marriage,  or  for  the  support  of  his  wife,  the  court  may,  in  its  discretion, 
also,  direct  him  to  give  reasonable  security,  in  such  a  manner,  and  within 
such  a  time,  as  it  thinks  proper,  for  the  payment,  from  time  to  time,  of  the 
sums  of  money  required  for  that  purpose.  If  he  fails  to  give  the  security,  or 
to  make  any  payment  required  by  the  terms  of  such  a  judgment  or  order, 
whether  he  has  or  has  not  given  security  therefor;  or  to  pay  any  sum  of 
money  which  he  is  required  to  pay  by  an  order,  made  as  prescribed  in  section 
1769  of  this  act;  the  court  may  cause  his  personal  property,  and  the  rents 
and  profits  of  his  real  property,  to  be  sequestered,  and  may  appoint  a  receiver 
thereof.  The  rents  and  profits  and  other  property,  so  sequestered,  may  be, 
from  time  to  time,  applied,  under  the  direction  of  the  court,  to  the  payment 
of  any  of  the  sums  of  money  specified  in  this  section,  as  justice  requires. 

§   1773.   Id.;  TO^hen  enforced  by  punishment  for  contempt. 

Where  the  husband  makes  default  in  paying  any  sum  of  money  specified  in 
the  last  section,  as  required  by  the  judgment  or  order  directing  the  payment 
thereof;  and  it  appears  presumptively,  to  the  satisfaction  of  the  court,  that 
payment  cannot  be  enforced  by  means  of  the  proceedings  prescribed  in  the 
last  section,  or  by  resorting  to  the  security,  if  any,  given  as  therein  prescribed, 
the  court  may,  in  its  discretion,  make  an  order  requiring  the  husband  to  show 
cause  before  it,  at  a  time  and  place  therein  specified,  why  he  should  not  be 
punished  for  his  failure  to  make  the  payment;  and  thereupon  proceedings 
must  be  taken  to  punish  him,  as  prescribed  in  title  third  of  chapter  seven- 
teenth of  this  act.  Such  an  order  to  show  cause  may  also  be  made,  without 
any  previous  sequestration,  or  direction  to  give  security,  where  the  court  is 
satisfied  that  they  would  be  ineffectual. 

Section  1772  was  amended  as  to  the  enforcement  of  foreign 
decrees  of  divorce  by  Laws  1904,  chapter  318,  by  inserting  in  the 
first  paragraph  the  clause  relating  to  a  judgment  rendered  in 
another  State. 

It  was  formerly  held  that  the  court  could  not  sequester  a  hus- 
band's estate  to  pay  an  allowance  ordered  by  final  judgment  until 
it  had  made  an  order  for  him  to  give  a  bond  with  surety  to  pay 
the  allowance,  and  the  husband  and  surety  have  failed  to  fulfill 
the  condition.  Forrest  v.  Forrest,  9  Bosw.  686.  And  the  same 
rule  is  held  in  Davis  v.  Davis,  1  Hun,  444.  Where  a  receiver  is 
appointed,  under  the  provisions  of  the  statute  authorizing  seques- 
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tration  for  non-payment  of  alimony,  such  receiver  acquires  no 
title  to  the  real  estate,  but  simply  is  entitled  to  possession  as 
against  defendant  and  all  claiming  under  him ;  and  so  long  as  his 
rights  are  unquestioned  and  there  is  no  interference  therewith, 
either  actual  or  threatened,  he  has  no  concern  with  the  title  and 
cannot  maintain  an  action  to  try  the  validity  of  the  transfers 
thereof  by  defendant.  It  seems  that  any  proceedings  to  compel 
the  application  of  the  husband's  real  estate,  or  in  any  way  to 
compel  the  payment  of  the  alimony  from  the  property,  should  be 
brought  by  the  wife.  Foster  v.  Townshend,  68  N.  Y.  203.  Where 
the  complaint  alleged  that  in  an  action  for  separation,  brought 
by  the  wife  against  her  husband,  judgment  was  entered  in  her 
favor,  by  which  he  was  directed  to  pay  certain  sums  of  money  to 
her  and  to  give  security  therefor;  that  he  had  failed  to  comply 
therewith ;  that  he  had  left  the  State  to  avoid  the  personal  service 
of  a  summons,  and  had  transferred  his  real  and  personal  prop- 
erty, without  consideration,  to  his  daughter,  with  intent  to  defeat 
the  judgment  to  be  entered  in  such  action;  that  the  daughter 
received  the  same  with  knowledge  of  such  intent;  that  the  plain- 
tiff had  been  appointed  by  the  court  sequestrator  or  receiver  of 
the  personal  property  and  of  the  rents  and  profits  of  the  real 
estate;  that  he  was  unable  to  obtain  any  of  the  rents  and  profits 
by  reason  of  such  conveyance  and  the  refusal  of  the  tenants  to 
attorn  to  him ;  and  that  he  was  directed  by  the  court  to  bring  an 
action  to  set  aside  such  conveyance  as  fraudulent  and  void  as 
against  the  plaintiff  in  the  first  action ;  held,  that  a  demurrer  to  the 
complaint  on  the  ground  that  the  plaintiff  had  not  legal  capacity  to 
sue  and  that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  was  properly  overruled  on  the  authority 
of  Foster  v.  Townshend,  68  IST.  Y.  203,  suprai,  and  notes  to  that 
case  as  reported,  2  Abb.  IST.  C.  29 ;  Donnelly  v.  West,  17  Hun, 
564,  reported  on  rehearing,  66  How.  435.  If  the  husband  does 
not  pay  the  money  which  the  judgment  of  the  court  awards  for 
the  support  of  the  wife,  she  may  resort  to  the  remedies  pro- 
vided by  these  sections,  but  in  so  doing  she  cannot  look  to  her 
former  husband  to  advance  the  means  for  carrying  on  the  pro- 
ceedings to  enforce  the  judgment.  McQuien  v.  McQvden,  61 
How.  280.  The  court  may  make  an  order  appointing  a  receiver 
and  sequestrating  defendant's  property,  even  though  no  direction 
to  furnish  security  for  the  payment  of  alimony  had  been  made  in 
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the  judgment  and  defendant  had  not  refused  to  furnish  such 
security.     Perdval  v.  Percwal,  14  St,  Rep.  255. 

Section  1773  is  said  by  the  codifiers  to  be  new  and  added  for 
the  purpose  of  settling  the  question  whether  non-payment  of 
costs  and  alimony,  in  an  action  for  divorce,  can  be  punished  as  a 
contempt.  The  case  of  Lcmsing  v.  Lansing,  i  Lans.  377,  holding 
the  contrary,  is  said  {Boucicault  v.  BoucicauU,  21  Hun,  431) 
to  be  at  least  shaken  by  Parle  v.  Park,  80  N.  Y.  156,  and  was 
questioned  in  Strobridge  v.  Strobridge,  21  Hun,  288;  and  Gone  v. 
Game,  45  Super.  Ct,  355 ;  s.  c,  46  Super.  Ct.  218,  and  Baker  v. 
Baker,  23  Hun,  360,  are  distinguished  in  Ryckman  v.  Byckman, 
34  Hun,  235,  as  decided  before  the  section.  Park  v.  Park,  80 
]Sr.  Y.  156,  supra,  was  decided  before  the  enactment  of  the  last 
fourteen  chapters  of  the  Code,  but  holds  that  upon  the  return  of 
an  attachment  against  a  defendant,  for  an  alleged  contempt  in 
disobeying  a  provision  which  required  him  to  pay  alimony  and 
give  security  for  the  payment  thereof,  and  when,  upon  motion  to 
vacate  the  attachment,  the  court  adjudged  him  to  be  in  contempt 
and  adjudged  him  to  pay  a  fine,  to  give  security  for  a  specified 
amount  for  future  alimony,  and  to  stand  committed  until  com- 
pliance with  the  order,  the  whole  matter  was  before  the  court 
and  it  had  jurisdiction  to  grant  such  relief.  Also  held,  that  plain- 
tiff was  not  estopped  from  enforcing,  in  this  manner,  payment  of 
alimony  by  the  fact  that  the  judgment  authorized  an  execution 
to  issue.  The  court  holds,  per  Miller,  J. :  "  The  position  that 
costs  and  alimony  cannot  be  enforced  by  proceedings  for  con- 
tempt is  sufficiently  answered  in  the  opinion  of  the  General 
Term,  with  which  we  concur,  and  does  not  require  discussion." 
In  Strobridge  v.  Strobridge,  21  Hun,  288,  decided  June,  1880,  it 
was  held  that  where  a  defendant,  in  an  action  brought  against 
him  by  his  wife  for  a  limited  divorce,  fails  to  comply  with  the 
terms  of  an  order  requiring  him  to  pay  a  certain  sum  of  money  to 
meet  the  expense  of  the  suit,  he  is  guilty  of  contempt,  for  which 
the  court  may  issue  a  precept  committing  him  to  jail.  Where 
the  defendant  refuses  to  comply  with  an  order  requiring  the  pay- 
ment of  alimony,  the  court  may  act  directly,  by  proceedings  to 
punish  for  contempt,  if  any  evidence  is  offered  from  which  it 
presumptively  and  satisfactorily  appears  that  payment  cannot  be 
enforced  by  resorting  to  security,  or  by  means  of  sequestration 
where  no  security  has  been  given.     An  affidavit,  on  information 
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and  belief,  that  defendant  has  no  real  estate  or  personal  property 
unless  he  has  accumulated  his  earnings;  that  deponent  believes 
such  earnings  cannot  be  reached,  and  that  defendant  cannot  give 
security,  is  sufficient  to  v?arrant  an  order  to  show  cause  why 
defendant  should  not  be  punished  for  contempt  in  not  paying 
alimony.  BaM  v.  Rahl,  14  Week.  Dig.  560.  But  in,  Isaacs  v. 
Isaacs,  61  How.  369  (1881),  it  was  held  that  this  section  was 
intended  to  change  the  law  as  it  existed  and  prohibit  the  com- 
mitment of  the  husband,  for  failure  to  pay  alimony,  until  it  was 
apparent  it  could  not  be  collected  otherwise. 

In  Ryer  v.  Byer,  33  Hun,  116  (1884),  the  defendant  was  com- 
mitted to  prison  for  a  contempt  of  court  in  failing  to  pay  alimony 
awarded  and  directed  to  be  paid  by  a  judgment  for  divorce 
recovered  against  him  by  his  wife,  who  was  plaintiff,  and  moved 
to  be  discharged  from  imprisonment.  The  order  did  not  recite 
or  adjudge  that  payment  of  the  alimony  could  not  be  enforced 
by  means  of  security  or  the  sequestration  of  his  property.  Held, 
that  neither  §§  1Y72  nor  1773  of  the  Code  of  Civil  Procedure 
required  such  an  adjudication  to  be  stated  or  recited  in  the  order ; 
that  as  the  order  of  commitment  was  made  upon  notice,  and  after 
hearing  the  attorney  for  defendant,  and  as  no  appeal  has  been 
taken  therefrom,  it  would  not  be  presumed,  when  attacked  col- 
laterally, that  any  defect  existed  in  the  proof  upon  which  it  was 
made.  The  defendant  sought  to  be  discharged  on  the  ground 
that  he  was  unable  to  pay  the  alimony  as  directed  by  the  judg- 
ment under  the  provisions  of  §  2286.  Held,  that  as  his  inability 
seemed  to  have  been  caused  by  his  having  married  in  another 
State  a  second  wife,  in  direct  violation  of  the  provisions  of  the 
judgment  of  divorce,  and  was,  therefore,  voluntarily  and  inten- 
tionally created,  it  formed  no  ground  for  his  discharge.  It  is 
further  held  that  neither  Isaacs  v.  Isaacs,  61  How.  369,  nor  Bahl 
v.  Bahl,  14  Week.  Dig.  560,  sustain  the  objection  taken  to  the 
order.  The  burden  is  upon  the  husband  in  proceedings  for  non- 
payment of  alimony  to  establish  his  poverty  and  show  that  he 
cannot  earn  enough  to  support  his  family.  Holtham  v.  Holtham, 
6  Misc.  266,  58  St.  Eep.  130,  26  Supp.  762. 

Where  a  wife  has  procured  a  judgment  for  alimony  and  divorce, 
and  the  husband  thereafter  fails  to  pay  alimony  as  required  by 
the  terms  of  said  judgment,  the  court  may,  under  §§  1772  and 
1773,  punish  him  as  for  a  contempt  for  such  failure,  and  the  right 
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to  SO  punish  him  is  not  affected  by  the  fact  that  the  judgment 
was  recovered  before  the  section  took  effect.  As  to  this  point, 
see  closing  sentence  of  opinion  of  Kuger,  Ch.  J.,  in  Erhenhrach 
V.  Erhenhrach,  96  IST.  Y.  466.  Nor  can  the  application  be 
answered  by  affidavits  showing  that  defendant  is  unable  to  make 
the  payments.  To  procure  relief  upon  this  ground  the  defendant 
should  move  to  be  relieved  from  imprisonment  under  §  2286. 
Bychman  v.  Ryckman,  34  Hun,  234  (1884),  affirmed,  without 
opinion,  98  IST.  Y.  639.  In  Mutter  of  Bychman,  39  Hun,  646, 
the  husband  availed  himself  of  the  provisions  of  §  2286,  and  it 
appearing  he  had  no  property  he  was  discharged,  but  subject  to 
rearrest  if  he  resumed  his  relations  with  another  woman,  with 
whom  he  was  living  in  adultery; 

Where  a  plaintiff  had  been  ordered  to  pay  temporary  alimony 
he  was  held  liable  to  proceedings  for  contempt  on  non-payment, 
and  this  section  applied,  but  in  such  case  the  party  must  be 
brought  in  by  order  to  show  cause,  not  by  notice  of  motion,  nor 
can  he  be  adjudged  guilty  of  contempt  for  failing  to  comply  vdth 
the  directions  of  the  decree  until  a  copy  thereof  has  been  served 
upon  him.  To  punish  a  party  for  contempt  in  a  civil  proceeding 
his  conduct  must  be  such  as  to  defeat,  impair,  impede  or  preju- 
dice a  right  or  remedy  of  the  party  affected  by  it,  and  that  fact 
must  be  ascertained  and  adjudged  by  the  court  directing  the 
punishment  which  is  to  be  imposed.  Sandford  v.  Sandford,  40 
Hun,  540.  In  Sandford  v.  Sandford,  44  Hun,  563,  it  is  held  that 
it  should  appear  by  the  moving  papers  whether  the  party  sought 
to  be  put  in  contempt  for  non-payment  of  alimony  has  any  real 
or  personal  property,  and  that  payment  cannot  be  obtained  by 
sequestration.  It  is  said  that  the  Code  contemplates  the  appro- 
priation of  the  property  of  the  party  first,  and  if  that  be  not  suffi- 
cient to  pay  the  amount,  then  to  punish  by  mandatory  process. 
Where  one  is  already  in  jail  for  a  contempt  in  omitting  to  pay 
the  sum  due  for  alimony,  and  has  no  property  which  can  be 
reached,  and  is  unable  to  give  security,  a  second  order  of  a  similar 
character  will  not  be  granted.  Mendel  v.  Mendel,  6  St.  Rep. 
511 ;  CUrk  V.  Clark,  1  St.  Rep.  287. 

Payment  of  referee's  fees  on  a  reference  as  to  alimony  and 
counsel  fees  pendente  lite  can  be  enforced  by  process  of  contempt, 
and  the  order  to  show  cause  may  be  served  on  the  attorney  of  the 
party,  but  the  order  must  adjudicate  that  the  accused  has  com- 
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mitted  the  offence  charged,  and  that  it  is  calculated  to  impair, 
etc.,  the  remedy  of  the  moving  party.  Mahon  v.  Mahon,  5  Civ. 
Pro.  K.  58.  Where  defendant  does  not  comply  with  the  order 
as  to  alimony  his  answer  may  be  stricken  out.  Quigley  v.  Quig- 
ley,  9  St.  Rep.  486.  The  remedy  given  by  this  section  does  not 
supersede  the  power  of  the  court  to  strike  out  the  answer  of  a 
defendant,  who  is  in  contempt  for  disobeying  an  order  requiring 
him  to  pay  alimony  and  counsel  fees.  Brisbane  v.  Brishcme,  5 
Civ.  Pro.  E.  352.  See  Lash  v.  Lash,  4  Law  Bull.  20.  It  is 
held  in  Matter  of  Clark,  20  Hun,  551,  appeal  dismissed,  81  N.  Y. 
638,  that  one  arrested  for  contempt  in  failing  to  pay  counsel  fees 
and  alimony  is  not  entitled  to  jail  liberties.  It  is  held  in  Jacquin 
V.  Jacqwm,  7  Civ.  Pro.  R.  327,  that  the  court  has  no  power, 
under  this  section,  to  punish  a  husband  for  contempt  for  non- 
payment of  costs  aud  counsel  fees  which  he  was  directed  to  pay 
by  the  final  judgment  in  an  action  for  separation;  such  costs  and 
counsel  fee  should  be  collected  by  execution;  such  remedy  is 
limited  to  collection  of  alimony.  As  to  proceedings  for  con- 
tempt and  the  forms  of  method  of  procedure,  see  Piero  on  Special 
Proceedings,  title  "  Contempt" 

An  order  committing  a  person  for  contempt  in  not  paying  ali- 
mony must  contain  an  adjudication  that  the  refusal  to  do  so  is 
calculated  to  or  did  actually  defeat,  impair  or  prejudice  the  rights 
of  the  party  in  whose  favor  it  has  been  ordered,  and  must  show 
that  payment  cannot  be  enforced  by  execution,  sequestration  or 
resort  to  security.  Whitney  v.  Whitney,  33  St.  Rep.  704,  19  Civ. 
Pro.  R.  265,  citing  Mahon  v.  Mahon,  50  Super.  Ct.  92 ;  Swenar- 
ton  V.  Shupe,  40  Hun,  41 ;  Sandford  v.  Samdford,  40  Hun,  540,  2 
St.  Rep.  133 ;  CocTcefair  v.  Cockefair,  7  Supp.  170 ;  Sandford  v. 
Sandford,  44  Hun,  563,  9  St.  Rep.  46. 

Where  the  defendant  in  an  action  for  separation,  knowing 
plaintiff's  attorney  was  entitled  to  costs  and  counsel  fee,  secretly 
settled  with  her  and  procured  a  satisfaction  piece,  and  she  there- 
after died,  her  attorneys  can  subsequently  collect  the  amount  of 
such  costs  and  counsel  fee,  under  §  779,  as  if  the  plaintiff  were 
alive,  and  the  payment  thereof  may  in  a  proper  case  be  enforced 
in  a  proceeding  to  punish  for  contempt  by  a  fine  imposed  which 
would  cover  them.     Branth  v.  Branth,  19  Civ.  Pro.  R.  28. 

The  right  to  enforce  by  proceedings  as  for  a  contempt  compli- 
ance with  an  order  made  during  the  pendency  of  an  action  for 
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divorce,  requiring  the  husband  to  pay  a  certain  sum  as  counsel 
fee  to  enable  the  wife  to  carry  on  the  action  under  §  1Y69,  is  not 
lost  by  reason  of  the  fact  that  the  order  improperly  provided  that 
sueh  allowance  might  be  included  in  the  final  judgment  in  the 
action  to  be  enforced  by  execution,  and  it  was  thereafter  inserted 
in  the  judgment.     Mercer  v.  Mercer,  Y3  Hun,  192,  25  Supp.  867. 

It  is  held  in  Samdford  v.  Samdford,  44  Hun,  563;  s.  c,  9  St. 
Eep.  46,  12  Civ.  Pro.  E.  183,  that  it  must  affirmatively  appear 
that  defendant  has  no  property,  by  sequestration  of  which  payment 
could  be  enforced,  before  contempt  proceedings  will  lie.  See, 
also,  Whitney  v.  Whitruey,  19  Civ.  Pro.  R.  265;  see,  however, 
In  re  8ims,  11  Supp.  211. 

The  claim  of  an  attorney  for  compensation  for  his  services  as 
attorney  for  plaintiff  in  an  action  for  separation  cannot  be  enforced 
by  contempt  proceedings  where  the  parties  have  settled  the  action. 
Weill  v.  Weill,  10  Supp.  62Y ;  s.  c,  18  Civ.  Pro.  E.  241. 

It  is  not  necessary  that  there  be  served  with  final  order  adjudg- 
ing party  in  contempt  the  affidavits  and  proofs  recited  therein. 
People  ex  rel.  v.  Grant,  13  Civ.  Pro.  E.  183.  Costs  awarded  by  a 
judgment  in  matrimonial  actions  can  be  enforced  by  contempt 
proceedings  if  it  appear  presumptively  that  payment  cannot  be 
enforced  by  security  or  by  sequestration  or  execution.  Cochefadr 
V.  Gochefair,  23  Abb.  N.  C.  219.  An  ex  parte  application  for 
process  on  a  decree  in  divorce  will  not  be  granted ;  there  must  be 
an  order  to  show  cause.     Rudolph  v.  Rudolph,  12  Supp.  81. 

An  action  may  be  maintained  in  this  State  to  recover  install- 
ments of  alimony  awarded  by  a  foreign  judgment  of  divorce  as 
they  fall  due,  but  there  is  no  principle  of  equity  or  comity  by 
which  the  defendant's  property  can  be  sequestered  or  he  can  be 
compelled  to  give  security  in  this  State  for  future  alimony  awarded 
by  a  foreign  judgment.  Wood  v.  Wood,  31  Abb.  N.  C.  235,  7 
Misc.  579. 

Where  a  husband  failed  to  pay  alimony  which  he  had  been 
decreed  to  pay,  and  his  property  was  sequestered  and  a  receiver 
appointed,  it  was  held  that  the  receiver  took  no  title  to  income 
which  accrued  after  his  appointment,  and  if  it  did  not  appear  that 
there  was  any  on  hand  when  he  was  appointed,  in  no  event  could 
the  receiver  take  title  to  the  income  present  or  future,  such  right, 
if  it  existed,  being  the  personal  right  of  the  wife  growing  out 
of  her  action  for  a  divorce,  and  that  a  receiver  did  not  represent 
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her  in  the  sequestration  proceedings  in  respect  to  such  income, 
and  that  any  relief  which  the  wife  could  obtain  must  be  by  pro- 
ceeding in  the  divorce  suit.  Wetmore  v.  Wetmore^  67  Hun,  9,  21 
Supp.  746.  The  proper  proceeding  seems  to  have  been  taken,  and 
is  reported,  79  Hun,  268,  where  it  was  held  that  the  right  of  a 
wife  and  children  to  support  out  of  the  income  of  a  trust  fund,  of 
which  the  husband  and  wife  were  beneficiaries,  could  not  be  lost 
because  of  the  misconduct  of  the  husband,  which  had  broken  up 
the  family  and  driven  his  wife  and  children  to  living  abroad  from 
him,  and  that  a  decree  directing  the  payment  of  the  income  to  and 
for  the  support  of  the  wife  and  children  was  proper;  and  as  it 
appeared  that  the  husband  needed  none  of  the  income  and  the  wife 
and  children  needed  it  all  and  more,  an  order  to  that  effect  was 
properly  made.  On  appeal  to  the  Court  of  Appeals,  it  was  held 
that  the  effect  of  a  judgment  in  an  action  for  divorce  awarding 
alimony  to  the  wife,  to  be  paid  by  the  husband,  is  to  make  her  a 
creditor  of  the  husband,  and  after  having  exhausted  the  remedy 
given  by  the  Code  to  obtain  payment  of  alimony,  she  may,  through 
an  action  in  equity,  subject  the  surplus  income  over  what  is 
required  for  the  husband's  support,  of  a  testamentary  trust  created 
for  the  husband's  benefit  without  any  valid  direction  for  the 
accumulation  of  income,  to  payment  of  her  alimony,  both  past 
due  and  to  accrue.  Wetmore  v.  Wetmore^  149  N.  Y.  520,  modi- 
fying 79  Hun,  268. 

Where  an  allowance  for  alimony  is  made  the  wife,  a  trustee 
required  by  the  will  of  his  testator  to  pay  over  annually  to  the 
husband  the  income  of  a  trust  estate,  may  be  ordered  by  the  court 
to  pay  to  the  wife  out  of  such  income  the  alimony  awarded  her. 
Thompson  v.  Thompson.,  52  Hun,  456,  5  Supp.  604.  Costs  and 
counsel  fee  awarded  the  wife  by  final  judgment  in  an  action  for 
divorce  cannot  be  enforced  by  proceedings  to  punish  for  contempt. 
Branth  v.  Branth,  20  Civ.  Pro.  E.  33. 

Under  §  1772  the  provisions  of  the  Code  provided  that  a 
receiver  appointed  in  an  action  or  special  proceeding,  before  enter- 
ing on  his  duties,  shall  file  with  the  proper  clerk  a  bond,  etc.,  is 
applicable  to  a  receiver  appointed  to  take  charge  of  the  personal 
property  of  the  husband  against  whom  a  judgment  for  alimony 
had  been  recovered  and  who  failed  to  pay  the  sum  decreed.  But 
failure  to  give  such  bond  was  held  not  to  affect  proceedings  for 
contempt  in  5-ef using  ito  turn  over  personal  property  to  the 
receiver.     Maiter  of  Spies,  92  App.  Div.  175,  86  Supp.  1043. 
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Special  provision  is  made  by  §§  1772  and  1773  to  enforce  an 
order  under  §§  1769  and  1771  for  support  of  the  wife,  and  oare 
and  maintenance  of  the  children,  pending  a  suit  for  separation  or 
divorce,  by  way  of  sequestration  or  contempt  proceedings,  and 
§  779,  authorizing  an  execution  for  the  enforcement  of  an  order 
directing  the  payment  of  costs  of  motion,  or  any  other  sum  of 
money,  does  not  authorize  an  execution  to  enforce  such  an  order ; 
nor  is  §  2435,  providing  for  proceedings  supplementary  to  an 
execution  returned  unsatisfied,  applicable  to  such  a  case.  Weber 
V.  Weber,  93  App.  Div.  149,  87  Supp.  519. 

In  Siendal  v.  AcJcerman,  43  Misc.  54,  86  Supp.  468,  held,  a 
surety  discharged  from  liability  to  the  wife  for  alimony  by  reason 
of  her  laches  and  acts,  which  were  construed  as  indicating  an 
intention  not  to  hold  the  surety. 

An  agreement  by  which  a  woman  whose  husband  had  brought 
an  action  in  another  State  for  divorce,  on  the  ground  of  desertion, 
agreed  not  to  defend  the  action  if  her  husband  would  pay  to  her, 
during  her  life  or  until  she  should  remarry,  a  certain  sum  per 
week  for  the  support  and  maintenance  of  herself  and  minor  child, 
such  provision  to  be  embodied  in  the  decree  to  be  entered  in  the 
action,  is  void  as  against  public  policy.  Such  provision,  how- 
ever, if  embodied  in  the  decree  by  the  court-  of  another  State  hav- 
ing jurisdiction,  is  not  available  as  a  defence  to  an  action  brought 
by  the  wife  in  this  State  to  recover  past  installments  of  the  money 
adjudged  to  be  paid.  The  decree  cannot  be  questioned  collaterally, 
and  provision  having  been  inserted  by  the  agreement  of  the  par- 
ties neither  party  can  allege  fraud  therein.  So  held  in  an  action 
to  recover  past  due  installments  of  moneys  adjudged  to  be  paid 
the  wife  by  the  decree.  Framce  v.  Frcunce,  79  App.  Div.  291,  79 
Supp.  579. 

It  is  further  held  that  the  decree  is  not  in  the  nature  of  alimony 
and  not  chargeable  with  having  an  inconclusive  character,  distin- 
guishing Lynde  v.  Lynde,  162  N.  Y.  418,  which  held  that  a  pro- 
vision in  a  foreign  decree  for  the  payment  of  alimony  in  the 
future,  which  remained  subject  to  the  discretion  of  the  foreign 
court,  lacked  the  conclusiveness  which  required  the  courts  of  this 
State  to  enforce  it,  inasmuch  as  the  provisions  of  the  Federal 
Constitution  should  be  deemed  to  relate  to  judgments  or  decrees 
which  are  not  only  conclusive  in  the  jurisdiction  where  rendered, 
but  which  are  final  in  their  nature.  It  was  further  held  in  that 
AcnoNSi  Vol.  II  —  76 
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case  that  in  an  action  upon  a  decree  of  a  foreign  State,  the  pro- 
visions of  the  Federal  Constitution  requiring  the  courts  of  this 
State  to  give  to  the  judgment  full  credit  and  effect  do.  not  require 
the  courts  of  this  State  to  invoke  the  equitable  remedies  provided 
by  the  Code,  inasmuch  as  they  are  available  only  in  aid  of  decrees 
of  divorce  rendered  in  this  State. 

Where  a  decree  of  divorce  has  been  rendered  in  another  State 
on  personal  service  upon  the  husband  and  notice  to  appear  and 
answer,  and  under  such  decree  the  husband  is  required  to  pay 
alimony  in  certain  sums,  it  establishes  a  judicial  debt  of  record, 
vrhich  will  be  enforced  in  the  courts  of  New  York.  Moore  v. 
Moore,  40  Misc.  162,  81  Supp.  729. 

An  order  to  show  cause  why  a  person  should  not  be  punished 
for  contempt  for  failure  to  pay  alimony,  served  on  attorneys  for 
defendant,  is  insufficient.  Goldie  v.  Goldie,  77  App.  Div.  12,  79 
Supp.  268.  It  being  held  that  all  proceedings  in  contempt  are 
to  be  construed  strictly,  that  all  the  rights  of  the  defendant  must 
be ,  carefully  protected  and  that  he  cannot  be  adjudged  guilty 
unless  there  has  been  a  literal  compliance  with  the  law,  it  is 
necessary  that  a  personal  demand  be  made  upon  the  defendant  for 
the  payment  of  alimony,  and  that  the  order  to  show  cause  why 
he  should  not  be  punished  for  contempt  be  served  upon  him  per- 
sonally. Citing  Flor  v.  Flor,  73  App.  Div.  262,  which  holds 
that  §  2268,  relating  to  contempt  proceedings,  is  not  satisfied  by  a 
recital  in  the  order  adjudging  the  offender  guilty  of  contempt, 
that  it  appears  to  the  satisfaction  of  the  court  that  such  a  demand 
has  been  made,  where  there  is  no  proof  of  that  fact,  by  affidavit 
or  otherwise,  and  holding  that  every  condition  precedent  to  the 
exercise  of  the  power  to  commit  for  contempt  must  show  a  literal 
compliance  with  the  law,  citing  to  that  point,  McComb  v.  Weaver, 
11  Hun,  271 ;  Delanoy  v.  Delanoy,  19  App.  Div.  295 ;  Bradbury 
V.  Bliss,  25  App.  Div.  607. 

In  19  App.  Div.  295,  it  is  held  that  a  necessary  prerequisite 
to  compel  payment  under  §  1773  is  service  upon  the  husband  qf  a 
certified  copy  of  the  judgment  in  question,  and  demand  that  he 
pay  the  amount  due. 

To  justify  the  making  of  an  order  adjudging  the  defendant 
guilty  of  contempt  for  non-payment  of  alimony,  it  is  necessary 
for  the  court,  to  acquire  jurisdiction  over  the  person  of  defendant. 
It  does  not  acquire  such  jurisdiction  by  the  service  of  an  order  to 
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show  cause  upon  the  attorney  who  represented  the  defendant  in 
a  divorce  action,  for  the  reason  that  the  authority  of  such  attorney 
presumptively  terminated  upon  the  entry  of  final  judgment  in  the 
action,  and  because  it  affirmatively  appeared  by  the  affidavit  of 
such  attorney  that  he  did  not  represent  the  defendant  at  the  time 
the  order  to  show  cause  was  served  upon  him.  Keller  v.  Keller, 
100  App.  Div.  325,  91  Supp.  528. 

Where  during  the  pendency  of  an  action  by  the  wife  against 
her  husband  for  separate  maintenance,  he  goes  beyond  the  juris- 
diction, leaving  her  and  her  children  without  resources,  and  an 
order  for  alimony  has  been  obtained,  she  may  maintain  an  equi- 
table action  against  him  and  his  father's  executors  to  reach  a 
surplus  of  an  income,  given  him  by  his  father's  will,  for  her  sup- 
port during  the  prosecution  of  the  suit,  under  the  order  for  ali- 
mony.    McGlynn  v.  McGlyrm,  37  Misc.  12,  74  Supp.  744. 

Where  a  wife  obtained  an  order  awarding  her  alimony  pendente 
lite,  she  cannot  maintain  supplementary  proceedings,  under 
§  2436,  before  return  of  an  execution  for  alimony  unpaid.  Ostrom 
v.  Ostrom,  38  Misc.  232,  77  Supp.  594. 

Where  the  defendant,  against  whom  a  decree  for  alimony  was 
rendered  on  a  judgment  for  absolute  divorce,  had  failed  to  comply 
with  the  same  and  had  kept  without  the  jurisdiction,  and  a  seques- 
tration judgment  applied  the  avails  of  a  trust  income  to  the  sup- 
port of  children  of  the  marriage  only,  and  thereafter  defendant 
obtained  a  discharge  in  bankruptcy,  his  schedule  including  the 
unpaid  alimony,  it  was  held  he  would  not  be  allowed  to  have  the 
judgment  against  him  vacated  and  be  relieved  from  contempt,  on 
agreeing  to  pay  the  back  alimony  into  court  and  give  a  new  bond 
to  support  the  children.  Wetmore  v.  Wetmore,  34  Misc.  640,  70 
Supp.  604,  affirmed,  without  opinion,  72  App.  Div.  620,  76  Supp. 
1037.  Appeal  was  dismissed,  171  IST.  Y.  690.  Affirmed  196  TJ. 
S.  68. 

Where,  on  failure  of  a  husband  to  comply  with  an  order  to 
pay  alimony,  his  personal  property  has  been  sequestrated  and  a 
receiver  appointed,  a  separate  action  to  restrain  executors  of  a 
will  from  paying  the  husband  a  legacy  in  their  hands  may  be 
maintained  by  the  wife,  and  the  proceeds  thereof  directed  to  be 
paid  to  the  receiver.  A  receiver  in  such  proceedings  cannot  sue 
without  leave  of  court  Garden  v.  Garden,  34  Misc.  97,  69  Supp. 
481. 
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This  section  specifically  authorizes  proceedings  for  contempt 
for  the  enforcement  of  the  judgment  directing  payment  of  ali- 
mony, and  the  fact  that  §  1241  provides  cases  in  which  a  judg- 
ment may  be  enforced  by  punishment  for  disobeying  it  has  no 
application  to  a  judgment  for  alimony.  Prior  to  the  institution 
of  contempt  proceedings  for  non-payment  of  alimony,  as  author- 
ized by  §  1773,  a  certified  copy  of  the  decree  was  properly  served 
on  the  defendant  and  personal  demand  made  for  the  alimony. 
Stanley  v.  Stanley,  116  App.  Div.  544,  101  Supp.  725. 

In  Woolworth  v.  Woolworth,  115  App.  Div.  405,  100  Supp. 
865,  a  proper  procedure  preliminary  to  proceedings  to  put  party 
in  contempt  for  non-payment  of  alimony  is  pointed  out. 

An  order  adjudging  the  husband  in  contempt  for  failure  to 
pay  alimony  should  not  include  the  fees  and  costs  in  the  divorce 
action.     Sliepard  v.  SJiepard,  99  App.  Div.  308,  90  Supp.  982. 

Commitment  of  plaintifF  for  contempt  for  failure  to  pay  ali- 
mony is  not  authorized  upon  showing  that  the  attorney  for  defend- 
ant demanded  payment  of  him.  The  attorney's  power  to 
represent  defendant  having  ceased  on  entry  of  judgment,  and  it 
not  appearing  that  he  exhibited  authority  to  receive  alimony  on 
behalf  of  the  defendant.  KaHmanowitz  v.  Kalmanomtz,  95  Supp. 
627. 

A  defendant  who  failed  to  contribute  to  plaintiff  for  her  sup- 
port and  that  of  their  child,  as  required  by  the  judgment,  should 
be  proceeded  against  by  plaintiii  as  for  a  contempt.  Compton  v. 
Compton,  97  Supp.  618.  In  that  proceeding  an  order  discon- 
tinuing future  payments  for  the  support  of  plaintiff  can  be  made 
on  plaintiff's  motion  to  that  effect. 

An  order  directing  the  payment  of  a  weekly  sum  for  the  sup- 
port of  the  wife  during  the  pendency  of  the  action  is  not  enforce- 
able by  execution  and  supplementary  proceedings  cannot  be  main- 
tained after  the  return  of  an  execution  actually  issued  thereon. 
Weher  v.  Weber,  93  App.  Div.  149,  87  Supp.  519. 

A  second  arrest  for  non-payment  of  alimony,  ordered  after  final 
judgment,  the  husband  having  been  committed  for  contempt  in 
disregarding  an  order  pendente  lite,  and  imprisonment  three 
months  therefor,  is  not  prohibited  by  §  111.  Beese  v.  Beese,  46 
App.  Div.  156,  61  Supp.  760,  30  Civ.  Pro.  E.  55,  7  N.  Y.  Anno. 
Cases,  209,  affirming  29  Misc.  249,  60  Supp.  406. 

An  order  of  commitment  of  the  husband  for  contempt  for  fail- 
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ure  to  pay  alimony  need  not  state  whether  he  has  any  personal  or 
real  property.     Distasio  v.  Distasio,  26  Misc.  491,  57  Supp.  672. 

The  death  of  either  of  the  parties  to  an  action  for  divorce 
before  decree,  abates  it  and  all  proceedings  thereafter,  and  an 
intermediate  order  for  alimony  and  counsel  fee  cannot  thereafter 
be  enforced.     Millady  v.  Stein,  19  Misc.  652,  44  Supp.  408. 

Failure  to  pay  alimony  is  not  excused  by  poverty.  Delanoy  v. 
Delanoy,  19  App.  Div.  295,  46  Supp.  106,  citing  Bychman  v. 
Bychman,  34  Hun,  238. 

The  payment  of  alimony  will  not  be  enforced  by  a  creditor's 
bill  until  other  remedies  are  exhausted.  Hailstead  v.  Halstead, 
21  App.  Div.  589,  47  Supp.  814. 

A  motion  to  punish  a  defendant  for  contempt  in  failing  to  pay 
alimony  after  due  demand  should  not  be  denied  on  the  ground 
that  he  has  moved  to  set  aside  a  judgment  taken  by  default. 
Knauer  v.  Enauer,  121  App.  Div.  748. 

The  payment  of  alimony  which  has  accrued  between  the  enter- 
ing of  the  final  judgment  and  the  service  of  a  certified  copy 
thereof,  with  notice  of  entry  and  demand  upon  the  defendant, 
may  be  enforced  by  contempt  proceedings  when  it  is  shown  that 
the  defendant  has  given  no  security  and  has  no  property  which 
could  be  reached  by  sequestration,  etc.  Ounn  v.  Ounn,  120  App. 
Div.  353. 

A  separation  agreement  executed  between  husband  and  wife 
when  they  are  living  together  as  such  is  void  and  does  not  prevent 
the  court  from  granting  permanent  alimony  in  a  subsequent  action 
for  divorce.  Section  21  of  the  Domestic  Eelations  Law,  enlarging 
the  rights  of  married  women,  does  not  validate  such  separation 
agreement,  for  the  statute  expressly  prohibits  contracts  between 
husband  and  wife  to  alter  or  dissolve  the  marriage  or  to  relieve 
the  husband  from  his  liability  for  support.  Under  §  1772  of 
the  Code  the  court  has  absolute  discretion  to  require  a  defendant 
to  give  security  for  the  payment  of  alimony.  Maney  v.  Mcmey, 
119  App.  Div.  765. 
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Affidavit  on  Application  for  Appointment  of  Keceiver. 

SUPREME  COURT. 


JULIA  A.  PERCIVAL,  Plaintiff, 

agst.  )■  124  N.  Y.  637. 

EDWARD  S.  PERCIVAL,  Defendant. 

City  and  County  of  New  Yoek,  ss.  : 

Julia  A.  Percival,  being  duly  sworn  says:  I  am  the  plaintiff  in 
the  above-entitled  action;  the  defendant  has  not  paid  to  me  or  for 
my  use  either  the  sum  of  $300,  awarded  me  by  judgment  herein  for 
repayment  of  sums  expended  by  me  for  my  support  and  maintenance 
since  the  commencement  of  this  action,  or  any  part  thereof,  or  any 
part  of  the  further  sum  of  $350,  awarded  me  by  said  decree  for  my 
counsel  fees  in  addition  to  the  costs  of  this  action,  or  any  part  of 
$161.94,  the  costs  as  taxed,  nor  has  the  defendant  paid  any  part  of 
$350  a  year  alimony  allowed  me  and  required  to  be  paid  quarterly 
in  advance  from  the  4th  day  of  January,  1887. 

That,  as  deponent  is  informed  and  believes,  the  defendant  is  pos- 
sessed of  choses  in  action  or  claims  against  George  P.  Gilman,  Aaron 
Healy  and  others  of  the  value  of  $5,000  and  upwards,  and  also  an 
interest  in  certain  real  estate  in  the  city  of  Brooklyn,  being  one- 
twentieth  undivided  part  of  the  premises  known  as  265  Clinton 
street.  That  more  than  thirty  days  have  elapsed  since  a  copy  of  a 
decree  in  this  action  was  served  upon  Edward  P.  Wilder,  the  attorney 
for  the  defendant  herein. 

(Jurat.)  JULIA  A.  PEECIVAL. 

Order  Appointing  Beceiver. 

(Caption.) 


JULIA  A.  PEECIVAL,  Plaintiff, 

agst. 

EDWARD  S.  PERCIVAL,  Defendant. 


- 124  N.  Y.  637. 


On  reading  and  filing  the  affidavit  of  Julia  A.  Percival,  verified  on 
the  19th  day  of  March,  1887,  the  pleadings  and  the  decree  entered 
herein  on  the  17th  day  of  February,  1887,  and  on  all  the  papers  and 
proceedings  herein,  and  proof  of  due  service  of  notice  of  motion  for 
a  sequestration  of  the  personal  property,  and  of  the  rents  and  profits 
of  the  real  property  of  the  defendant,  Edward  S.  Percival,  and  for 
the  appointment  of  a  receiver  thereof  on  Edward  P.  "Wilder,  Esq., 
attorney  for  the  defendant,  and  the  said  motion  having  duly  come 
on  to  be  heard,  and  after  hearing  Eaphael  J.  Moses,  Jr.,  attorney  for 
the  plaintiff  in  favor  of  the  motion,  and  Edward  P.  Wilder,  Esq., 
attorney  for  the  defendant  in  opposition  thereto,  it  is,  on  motion  of 
Eaphael  J.  Moses,  Jr.,  attorney  for  plaintifE, 

Ordered,  that  Charles  Prime  of  New  York,  counselor  at  law,  be 
and  he  is  hereby  appointed  receiver  of  the  personal  property  and  of 
the  rents  and  profits  of  the  real  property  of  the  defendant  Edward 
S.  Percival,  upon  the  said  receiver  executing,  acknowledging  and 
filing  with  the  clerk  of  this  court  a  bond  in  the  usual  form  to  the 
people  in  the  penalty  of  $500,  with  two  sufficient  sureties,  con- 
ditioned for  the  faithful  discharge  of  his  duties  as  receiver. 
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Affidavit  to  Obtain  Payment  of  Moneys  from  Receiver. 

NEW  YORK  SUPREME  COURT. 


JULIA  A.  PERCIVAL,  Plaintiff, 

agst. 

EDWARD  S.  PERCIVAL,  Defendant. 


- 124  N.  Y.  637. 


City  and  County  of  New  York,  ss.  : 

Eaphael  J.  Moses,  Jr.,  being  duly  sworn,  says:  I  am  plaintiff's 
attorney  herein;  judgment  was  rendered  herein  on  the  4th  day  of 
January,  1887,  for  $711.94,  docketed  as  of  February  17,  1887,  and 
also  for  alimony,  payable  in  advance  at  the  rate  of  $350  a  year,  pay- 
able quarterly  as  of  the  27th  day  of  February,  and  1st  of  April,  and 
afterward  on  the  7th  of  April,  a  further  payment  of  $250  to  the 
plaintiff  for  counsel  fees  on  the  pending  appeal  herein  was  ordered; 
that  no  part  of  said  sums  have  been  paid  and  there  was  due  thereon 
the  13th  day  of  April,  $1,145.28;  there  is  not  time  to  give  notice 
before  the  third  Monday  and  the  plaintiff  is  without  means  and  de- 
pendent on  this  decree  for  support;  that  Charles  Price  has  been 
duly  appointed  receiver  of  defendant  and  qualified  as  such,  and  has 
in  his  possession  $1,250  subject  to  the  order  of  this  court  as  per  re- 
ceipt hereto  attached. 

(Jurat.)  EAPHAEL  J.  MOSES,  Je. 

Order  that  Receiver  Pay  Over  Moneys. 

(Caption.) 


JULIA  A.  PERCIVAL,  Plaintiff, 

agst. 

EDWARD  S.  PERCIVAL,  Defendant. 


124  N.  Y.  637. 


An  order  to  show  cause  having  been  made  herein  on  the  14th  day 
of  April,  requiring  the  defendant  Edward  S.  Percival  and  Charles 
Price,  receiver  herein,  to  show  cause,  if  any  they  have,  why  an 
order  should  not  be  made  directing  Charles  Price,  as  receiver  afore- 
said, to  pay  to  Eaphael  J.  Moses,  Jr.,  as  attorney  for  Julia  A.  Perci- 
val, plaintiff  herein,  the  sum  of  $1,145.28,  due  her  on  the  13th  day 
of  April,  under  previous  orders  and  judgments  in  this  action,  to- 
gether with  $10  costs  of  motion,  and  said  motion  having  come  on  to 
be  heard  on  the  18th  day  of  April,  Mr.  Wilder  appearing  for  the 
defendant  Percival  and  filing  the  affidavit  of  the  said  Percival,  veri- 
fied April  16th,  in  opposition  thereto,  and  Mr.  Home  appearing  for 
Charles  Price,  receiver  herein,  and  filing  the  affidavit  of  Charles 
Price,  verified  the  18th  day  of  April,  1887,  and  Mr.  Moses  appearing 
in  behalf  of  the  plaintiff  and  the  counselors  being  duly  heard,  it  is, 
on  motion  of  Eaphael  J.  Moses,  Jr.,  attorney  for  plaintiff, 

Ordered,  that  Charles  Price,  receiver,  pay  to  Eaphael  J.  Moses,  Jr., 
as  attorney  for  Julia  A.  Percival,  $1,156.23,  and  the  same  shall  be  in 
full  satisfaction  of  the  amounts  awarded,  with  interest  to  date  in  this 
action,  so  far  as  the  same  are  now  payable,  and  that  the  receiver 
retain  for  his  fees  $63.50  and  $212,  for  his  disbursements,  including 
counsel  fees  paid  Mr.  Home. 
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Order  for  Commitment  for  Contempt. 

(Caption.) 


ELIZABETH  MERCER,  Plaintiff, 

agst. 

WILLIAM  STUART  MERCER,  Defendant. 


V73  Hun,  192. 


A  motion  having  been  made  to  punish  defendant  herein  as  for  a 
contempt  for  misconduct  in  failing  to  obey  the  certain  order  of  this 
court  entered  herein  on  the  21st  day  of  December,  1891,  after  read- 
ing the  said  order  entered  herein  on  the  31st  day  of  December,  1891, 
and  the  papers  upon  which  said  order  was  granted  filed  herein  on  the 
said  21st  day  of  December,  1891,  and  after  reading  and  filing  the 
order  to  show  cause  upon  this  motion,  on  affidavit  of  P.  De  Lysle 
Smith,  verified  on  the  8th  day  of  January,  1892,  and  the  affidavit  of 
Elizabeth  Mercer,  verified  on  the  7th  day  of  January,  1892,  in  sup- 
port of  said  motion,  and  the  affidavit  of  "William  Stuart  Mercer,  veri- 
fied on  the  12th  day  of  January,  1892,  in  opposition  thereto,  and  after 
hearing  F.  De  Lysle  Smith,  of  counsel  for  plaintiff,  in  support  of  said 
motion,  and  Charles  M.  Berrian,  counsel  for  defendant,  in  opposition 
thereto. 

Now,  on  motion  of  F.  De  Lysle  Smith,  attorney  for  said  plaintiff, 
it  is  hereby  ordered,  adjudged  and  determined : 

1.  That  William  Stuart  Mercer,  is  guilty  of  a  contempt  of  court  in 
having  wilfully  disobeyed  said  order  made  in  this  action  and  en- 
tered and  filed  herein  on  the  said  21st  day  of  December,  1891,  order- 
ing and  directing  him  to  pay  to  P.  De  Lysle  Smith  at  his  office,  No. 
18  Cortland  street,  in  the  city  of  New  York,  $10  per  week  alimony' 
pendente  lite  from  the  15th  day  of  December,  1891,  the  same  to  be 
applied  to  the  maintenance,  support  and  expenses  of  the  plaintiff 
herein,  and  further  ordering  and  directing  him  to  pay  to  said  P.  De 
Lysle  Smith,  $50  as  counsel  fees,  and  that  he  has  entirely  neglected, 
failed  and  refused  to  pay  the  said  alimony  and  counsel  fees,  or  any 
part  thereof,  as  directed  by  said  court. 

2.  That  said  misconduct  of  William  Stuart  Mercer  was  calculated 
and  actually  did  defeat,  impair,  impede  and  prejudice  the  rights  and 
remedies  of  the  plaintiff  herein  to  her  actual  loss  in  the  sum  of  $90, 
being  $40  due  as  said  alimony  and  $50  counsel  fee,  besides  the  costs 
of  this  motion. 

3.  That  the  said  William  Stuart  Mercer  by  reason  of  his  said  mis- 
conduct is  hereby  iined  the  sum  of  $100  to  be  paid  to  F.  De  Lysle 
Smith,  the  said  attorney  of  said  plaintiff,  together  with  $10  costs  of 
this  motion. 

4.  That  said  William  Stuart  Mercer  be  committed  by  the  sheriff 
of  the  county  of  New  York  to  the  county  jail  in  the  city  of  New 
York,  to  be  there  detained  in  close  custody  until  he  shall  pay  said 
sum  or  until  he  shall  be  discharged  according  to  law. 

GEOEGE  S.  BAEEETT, 

Justice  Supreme  Court. 


(Caption.) 
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Order  of  Conunitment  for  Contempt. 


VIRGINIA  RYER,  Plaintiff, 

agst. 
FRANK  RYER,  Defendant. 


•  33  Hun,  116. 


This  motion  coming  on  to  be  heard  upon  an  order  to  show  cause 
and  on  reading  and  filing  the  affidavits  of  Virginia  Eyer,  Edward  A. 
Eice,  John  S.  C.  Bailey  and  Frank  Eyer,  used  on  this  motion,  said 
order  to  show  cause  having  heretofore  issued  out  of  this  court  against 
the  defendant  Frank  Eyer  for  his  contempt  in  violating  the  judg- 
ment and  decree  of  divorce  heretofore  duly  given  by  this  court, 
bearing  date  the  19th  day  of  February,  1883,  and  entered  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York,  March  1st, 
1883,  wherein  plaintiff  above  named,  Virginia  Eyer,  was  plaintiff, 
and  defendant  above  named,  Frank  Eyer,  was  defendant,  dissolving 
the  marriage  contract  between  them  on  the  ground  of  the  adultery 
of  the  defendant  Frank  Eyer,  in  this,  to  wit,  for  failure  to  pay  the 
sum  of  $110  alimony  due  August  1st,  1883,  and  after  hearing  Baker, 
Bailey  &  Baker,  the  attorneys  for  the  plaintiff,  in  favor  of  said 
motion,  and  H.  M.  Collier,  Esq.,  attorney  for  defendant,  in  opposition 
thereto. 

It  is  ordered  and  adjudged,  that  the  said  defendant  Frank  Eyer 
stand  committed  to  the  common  jail  of  the  city  and  county  of  New 
York,  charged  upon  said  contempt  until  the  said  sum  of  $110  final 
alimony,  together  with  costs  and  expenses  of  this  proceeding,  to  wit, 
the  sum  of  one  hundred  and  thirty-one  -nrs  dollars,  shall  be  fully 
paid,  unless  he  shall  sooner  be  discharged  by  this  court,  and  that  a 
warrant  issue  to  carry  this  order  into  effect. 

C.  DONOHUE, 

Justice. 
Commitment. 

The  People  of  the  State  of  New  Yorkj  to  the  sheriff  of  the  city  and 
county  of  New  YorJc,  greeting: 

Whereas,  on  the  11th  day  of  September,  1883,  by  an  order  made 
by  the  Supreme  Court,  at  a  Special  Term  thereof,  held  at  the  court 
House  in  the  city  and  county  of  New  York,  on  the  11th  day  of  Sep- 
tember, 1883,  in  an  action  herein,  wherein  Virginia  Eyer  was  plain- 
tiff, and  Frank  Eyer  was  defendant,  it  was  ordered  that  the  said  Prank 
Eyer  be  committed  to  the  common  jail  of  said  county,  there  to 
remain,  charged  with  the  contempt  mentioned  in  said  order  until  Be 
should  have  paid  the  sum  of  $110  alimony  therein  imposed  upon  him, 
together  with  the  costs  and  expenses  of  the  proceedings  for  such 
misconduct  amounting  to  the  sum  of  one  hundred  and  thirty-three  A% 
dollars,  and  a  warrant  issue  to  carry  said  order  into  effect, 

Now,  therefore,  we  command  you  that  you  take  the  body  of  the 
said  Frank  Eyer  and  him  safely  and  closely  keep  in  your  custody  in 
the  common  jail  of  the  county  of  New  York  until  he  shall  have  fully 
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paid  the  STuri  imposed  as  aforesaid,  to  wit,  the  sum  of  $110,  and  also 
the  costs  and  expenses  aforesaid  amounting  to  one  hundred  and  thirty- 
one  xVij  dollars,  with  your  fees  hereon,  or  until  the  said  Frank  Eyer 
shall  be  discharged  by  the  further  order  of  this  court,  and  you  are  to 
return  this  writ  and  to  make  and  return  to  our  said  court  a  certifi- 
cate under  your  hand  of  the  manner  in  which  you  shall  have  executed 
the  same. 

Witness,  Charles  Donohue,  one  of  the  justices  of  our  said 

court,  at  the  county  court  house,  city  of  New  York, 

on  the  11th  day  of  September,  1883. 

BAKBE,  BAILEY  &  BAKEE, 

Plaintiff's  Attorneys. 
Endorsed:   Order  of  arrest,  allowed.     September  11,  1883. 

C.  DONOHUE, 

Justice. 
AETIOLE  XXIX. 

COSTS  AMD  APPEAL. 

On  a  decree  for  divorce  against  the  wife,  no  costs  are  given. 
De  Rose  v.  De  Rose,  Hopk.  100.  If  the  husband  allows  the  bill 
to  go  as  confessed,  costs  are  of  course,  and  a  reasonable  counsel 
fee.  Graves  v.  Graves,  2  Paige,  62.  A  wife  may  compromise 
her  suit  for  divorce  without  regard  to  her  solicitor's  claim  for 
costs.  Kirly  v.  Kvrby,  1  Paige,  565.  Where  the  parties  become 
reconciled,  the  husband  is  not  liable  for  the  costs  of  the  wife's 
attorneys.  Phillips  v.  Simmons,  20  How.  342.  As  to  effect  of 
refusal  of  wife  to  abide  by  settlement,  see  Bolen  v.  Bolen,  44 
Hun,  362. 

Where  a  compromise  was  made,  and  the  husband  was  to  pay 
the  costs  of  his  wife's  attorney,  and  he  afterward  served  a  veri- 
fied answer  and  refused  to  pay  the  obligation,  Tield,  that  the  court 
had  power,  upon  the  application  of  the  wife,  to  compel  him  to 
pay  the  costs  and  expenses  as  fixed  by  the  court.  Smith  v.  Smith, 
35  Hun,  378,  affirmed,  99  N.  T.  639.  Where  there  is  reason  to 
believe  that  both  parties  have,  through  detectives  employed  for 
that  purpose,  procured  false  testimony,  no  costs  will  be  allowed. 
Beadleston  v.  Beadleston,  2  Supp.  809. 

In  an  action  brought  by  the  wife  for  a  limited  divorce,  a  judg- 
ment dismissing  the  complaint  was  entered  on  the  report  of  the 
referee.  Plaintiff,  having  appealed  from  the  judgment,  moved 
for  an  order  requiring  defendant  to  furnish  means  to  enable  her 
to  print  the  papers  on  appeal.  Held,  that  the  court  properly 
denied  the  motion,  because  of  a  want  of  power  to  make  the  order 
after  the  entry  of  judgment;  but  the  order  was  modified  so  as  to 
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allow  plaintiff  to  bring  the  case  to  a  hearing  upon  written  papers. 
Fagan  v.  Fagam,,  39  Hun,  531.  Where,  in  an  action  for  divorce 
for  adultery,  a  judgment  for  defendant,  which  is  reversed  by  the 
General  Term  on  questions  of  fact  and  new  trial  ordered,  an 
appeal  may  be  taken  to  the  Court  of  Appeals,  and,  in  case  of 
affirmance,  judgment  absolute  can  be  rendered  against  appellant, 
as  the  question  of  fact  has  been  tried  at  General  Term  and  in 
Court  of  Appeals,  and  the  decision  is  that  defendant  is  guilty. 
Conger  v.  Conger,  77  IS".  Y.  432. 

An  undertaking  given  pursuant  to  §  1327  stays  all  proceedings 
pending  an  appeal.  Samuels  v.  Smmuels,  1  Supp.  787.  But 
where  the  judgment  required  plaintiff  to  give  as  security  for  pay- 
ment of  alimony,  security  by  way  of  mortgage  on  real  estate,  it 
was  held  that  to  stay  proceedings  pending  an  appeal,  defendant 
must  also  execute  and  deposit  with  the  clerk  the  mortgage  so 
required.     Oalusha  v.  Galusha,  108  IST.  Y.  114. 

Where  an  order  was  made  changing  the  provisions  of  a  judg- 
ment of  divorce  by  reducing  amount  of  alimony  to  be  paid  by  the 
defendant,  and  this  order  was  reversed  by  the  appellate  court, 
such  latter  order  is  appealable,  and  the  Court  of  Appeals  has 
jurisdiction  to  review  the  determination  of  the  Appellate  Division. 
Livingston  v.  Livingston,  173  N.  Y.  377,  afSrmed,  74  App.  Div. 
261,  77  Supp.  476. 

A  judgment  of  the  Appellate  Division  affirming  an  incorrect 
and  unwarranted  judgment  dismissing  the  complaint  in  an  action 
for  the  annulment  of  such  a  marriage,  upon  the  sole  ground  of 
some  supposed  collusion  between  the  parties,  where  no  such  issue 
was  raised  on  the  trial  or  decided  by  the  trial  judge,  is  beyond  the 
power  of  that  court  and  requires  the  reversal  of  the  judgments. 
Svenson  v.  Svenson,  178  N.  Y.  54,  reversing  78  App.  Div.  536, 
79  Supp.  657. 

A  reversal  by  the  Appellate  Division  of  the  order  of  Special 
Term,  granting  an  application  to  modify  a  decree  for  alimony  by 
reducing  the  amount,  is  reviewable  by  the  Court  of  Appeals, 
since  it  is  either  a  final  order  in  a  special  proceeding  or  a  final 
judgment  in  an  action.  Wetmore  v.  Wetmore.,  162  E".  Y.  593, 
cited  and  followed  upon  this  point  in  Livingston  v.  Livingston, 
173  K  Y.  377. 
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The  revision  of  1897  made  many  changes  in  the  statute  and  the 
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mechanics'  liens,  although  in  some  respects  the  practice  is  clearer 
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foreclosure  of  mortgages  are  again  made  applicable  to  tlie  enforce- 
ment of  such  liens,  but  the  new  enactment  must  be  followed  where 
at  variance  with  the  established  practice  on  foreclosure,  in  case 
such  a  situation  arises.  §§  3404^3410  are  not  considered  as  they 
relate  to  courts  not  of  record. 

AKTICLE    I. 

NATURE  AND  EXTENT  OF  THE  REMEDY. 

Sudd.  I.   Historical  and  explanatory,  12 15. 

§  I.   Short  title.,  12 15. 
Subd.  2.  Nature  of  lien,  1216. 
Subd.  ^.   Constitutionality  and  construction,  12 18. 

§22.   Construction  of  article,  12 18. 

§  3398  (in  part).  Purpose  of  title,  12 18. 
Subd.  4.  JDefinitions,  1221. 

§  2.  Definitions,  1221. 

§  3398  (in part).   Definitions,  1221. 

Sub.  1.     Historical  and  Explanatory.     §  1  Statute. 

§    1.   Short  title. 

This  chapter  shall  be  known  as  the  lien  law. 

The  Lien  Law  of  the  State  is  contained  in  chapter  418,  Laws  1897, 
being  chapter  49  of  the  General  Laws  entitled  "  Lien  Law,"  while 
Code  provisions  as  to  the  enforcement  of  liens  contained  in  chapter 
419,  Laws  1897,  contains  §§  3398  to  3419.  The  statute,  chapter 
49,  being  intended  to  formulate,  revise  and  condense  the  sub- 
stantive law  on  the  subject,  while  the  purpose  of  the  Code  pro- 
vision is  to  regulate  the  method  of  procedure  for  the  enforcement 
and  foreclosure  of  liens. 

In  the  report  of  the  Revision  Commission,  accompanying  the 
proposed  legislation,  it  is  stated  that  the  legislature  recognized  the 
propriety  of  enacting  laws  for  the  protection  of  laborers  and 
materialmen  as  early  as  1830  by  the  passage  of  an  act  creating 
liens  in  favor  of  laborers  in  the  city  of  New  York.  That  from 
time  to  time  acts  of  the  legislature  were  passed,  very  many  of  which 
were  substantially  embodied  in  chapter  342  of  the  Laws  of  1885. 
The  commissioners  say :  "  The  substantive  part  of  such  acts  are 
revised  in  the  first  article  of  this  proposed  chapter.  We  have 
deemed  it  advisable  in  reconstructing  these  statutes  to  propose 
that  the  parts  thereof  relating  to  practice  be  included  in  the  Code 
of  Civil  Procedure. 

"  The  underlying  principles  of  all  legislation  of  this  character  is 
that  a  person,  who,  at  the  request,  or  with  the  consent,  of  the  owhfer 
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of  real  property,  enhances  its  value  by  furnishing  materials  or 
performing  labor  for  the  improvement  thereof,  should  be  deemed 
to  have  acquired  an  interest  in  such  property  to  the  extent  of  the 
value  of  such  materials  or  labor. 

"  We  have  not  attempted,  in  the  revision,  to  radically  change 
the  existing  law,  as  contained  in  the  general  act  of  1885.  All  of 
the  material  features  of  such  act  have  been  retained  and  applied, 
as  far  as  possible,  to  liens  on  oil  and  gas  v^ells  and  on  railroads 
for  the  wages  of  employees.  Some  new  matter  has  been  inserted, 
the  object  and  effect  of  which  are  stated  in  the  nofes  to  the  various 
sections. 

"  The  article  relating  to  mechanics'  liens  has  been  made  so 
general  in  its  scope  as  to  include  every  case  where  labor  is  per- 
formed or  material  furnished  for  the  permanent  improvement  of 
real  property.  Many  of  the  inconsistencies  of  the  present  law  are 
eliminated.  A  great  deal  of  superfluous  matter  has  been  omitted. 
We  are  confident  that  such  article  contains  all  the  law  hitherto 
deemed  necessary  for  the  protection  of  laborers  and  materialmen." 

Chapter  418  of  the  Laws  of  1897  contains  a  schedule  repealing 
previous  acts,  so  that  the  Mechanics'  Lien  Law  of  the  State  is 
contained  in  the  statutory  and  Code  provisions  above  referred  to. 

Sub.  2.     Nature  of  Lien. 

The  lien  of  a  mechanic  is  a  claim  created  by  law  for  the  purpose 
of  securing  a  priority  of  payment  of  the  price  and  value  of  work 
performed  and  materials  furnished  in  erecting  a  building,  and  as 
«uch  it  attaches  as  well  to  the  buildings  erected  thereon.  It  is  a 
peculiar  and  special  remedy  given  by  statute  founded  and  circum- 
scribed by  the  terms  of  its  own  discretion.  American  and  English 
Ency.  of  Law,  vol.  15,  page  5. 

The  mechanic's  lien  is  a  particular  statutory  charge  upon  real 
estate,  given  foj  the  security  of  persons  improving  it  by  their  labor 
or  materials.     Kneeland  on  Mechanic's  Liens,  page  8. 

The  lien  of  a  mechanic  is  a  remedy  in  the  nature  of  a  charge  on 
land  given  by  statute  to  the  persons  named  therein,  to  secure  a 
priority  or  preference  of  payment  for  the  performance  of  labor  or 
snpply  of  materials  to  buildings  or  other  improvements  to  be 
enforced  against  the  particular  property  in  which  they  have  become 
incorporated  in  the  manner  and  under  the  limitations  therein 
expressly  provided.     Phillips  on  Mechanic's  liens,  §  9. 


MECHAIiriCS'    LIENS.  1217 

The  design  of  the  statutes  relative  to  mechanic's  liens  is  to  give 
security  to  those  who,  by  their  labor,  skill  and  materials,  add 
value  to  property,  by  a  pledge  of  the  interest  of  their  employer 
for  their  payment  and  to  subordinate  other  interests  to  that  end. 
David  V.  Alvord,  94  U.  S.  945. 

The  remedy  is  substantially  a  proceeding  in  rem  so  far  as  it 
undertakes  to  subject  a  specific  property  to  the  enforcement  of 
the  debt  secured  by  the  lien.  Orant  v.  VandercooTc,  57  Barb. 
165 ;  Randolph  v.  Leary,  3  E.  D.  Smith,  637 ;  Quinby  v.  Sloan,  2 
Abb.  93.  The  foundation  of  the  claim  is  an  indebtedness  existing 
upon  contract,  express  or  implied,  in  favor  of  the  person  who  seeks 
to  subject  the  property  to  the  lien.  Knapp  v.  Brown,  45  N.  Y. 
207 ;  Muldoon  v.  Pitt,  54  N.  Y.'  269 ;  Cornell  v.  Barney,  94  IST.  Y. 
394. 

It  differs  from  the  lien  of  a  judgment  in  that  it  affects  only  the 
real  estate  on  which  the  work  is  done.  Freeman  v.  Cram,  3 
'^.  Y.  305.  Both  the  land  and  the  buildings  thereon  are  subject 
to  the  lien.  Myres  v.  Bennett,  7  Daly,  471.  An  equitable  as 
well  as  a  legal  estate  is  bound  by  it.  Belmont  v.  Smith,  1  Duer, 
675 ;  Rollins  v.  Cross,  45  IST.  Y.  766 ;  Mushlitt  v.  Silverman,  50 
K  Y.  360 ;  Benton  v.  Wichwire,  54  IST.  Y.  226  ;  Freeman  v.  Cram, 
3  N.  Y.  305;  Hubhell  v.  Schreyer,  15  Abb.  (K  S.)  300. 

The  Mechanic's  Lien  Law  does  not  affect  a  contract,  but  provides 
a  new  remedy.  Houptman  v.  Catlin,  20  IST.  Y.  247.  Mechanic's 
lien  laws  give  a  personal  right  to  a  mechanic,  materialman  and 
laborer  for  his  own  personal  protection.  Rollins  v.  Cross,  45  'H. 
Y.  766.  Proceedings  to  impose  and  enforce  mechanic's  liens  rest 
entirely  upon  the  statute,  and  the  court  cannot  supply  supposed 
defects.     Benton  v.  Wichwire,  54  N.  Y.  226. 

It  is  exclusively  the  creature  of  the  statute.  Grant  v.  Vander- 
cooh,  8  Abb.  (K  S.)  455,  57  Barb.  165;  Huxford  v.  Bogardus, 
40  How.  94;  Benton  v.  Wichwire,  54  IST.  Y.  226. 

A  mechanic's  lien  cannot  be  enforced  against  (the  real  estate  of 
a  municipal  corporation  held  for  public  use  except  under  an  ex- 
pressed statutory  authority.  Leonard  v.  City  of  Broohlyn,  71  N. 
Y.  498. 

The  object  and  purpose  of  the  Mechanics'  Lien  Law  was  to  pro- 
tect a  person  who,  with  the  consent  of  the  ovsTier  of  real  property, 
enhanced  its  value  by  furnishing  materials  or  performing  labor  in 
its  improvement  by  giving  him  an  interest  therein  to  the  extent  of 
Actions,  Vol.  II  —  77 
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the  value  of  such  material  or  labor.  The  filing  of  the  notice  of 
lien  is  the  statutory  method  prescribed  by  which  the  party  entitled 
thereto  perfects  his  inchoate  right  to  that  interest.  That  is  the 
manner  and  made  of  procedure  in  which  the  right  is  asserted.  A 
certain  time  is  allowed  in  which  the  lien  may  be  asserted  or  lost. 
During  that  time  there  is  a  preferential  statutory  right  in  the 
nature  of  an  unperfected  equitable  lien  in  favor  of  the  laborer, 
mechanic,  materialman  or  sub-contractor,  and  when  a  notice  of 
lien  is  filed  that  right  is  perfected.  But  until  the  ninety  days 
allowed  by  the  statute  within  which  the  lien  may  be  filed  have 
elapsed  the  right  cannot  be  defeated  by  the  voluntary  act  of  the 
party  against  whom  it  might  be  asserted,  such  as  a  general  assign- 
ment for  the  benefit  of  creditors.  John  P.  Kane  Co.  v.  Kinney, 
174  ]Sr.  Y.  69  (73). 

Any  "  contractor,  sub-contractor,  laborer  or  materialman  who 
performs  labor  or  furnishes  materials  for  the  im'provement  of  real 
property "  shall  be  entitled  to  a  lien.  When  this  language  is 
contrasted  vrith  the  specific  and  restricted  phrases  of  the  former 
statutes,  it  is  plain  that  the  legislature  intended  to  bring  all  labor 
performed  or  materials  furnished  in  the  improvement  of  real 
estate,  no  matter  by  what  name  they  may  be  called  or  by  what 
description  they  may  be  designated,  within  the  liberal  and  benefi- 
cent purposes  of  the  statute.  SchaghticoJce  Powder  Co.  v.  0.  & 
J.  By.  Co.,  183  K  Y.  306  (311). 

While  the  statute  which  creates  a  lien  upon  real  property  for  the 
benefit  of  contractors  and  materialmen  is  remedial,  the  remedy  is 
not  exclusive  nor  a  bar  to  any  other  remedy  which  the  lienor  may 
have.  He  may  pursue  his  remedies  simultaneously,  though  he  can 
have  been  one  satisfaction  of  his  claim.  Teeman  v.  LusHbader,  55 
Misc.  535. 

Sub.  3.    Constitutionality  and  Construction.    §  22  Statute.    §  339S 

(in  part), 

§    22.   Constrnction  of  article. 

This  article  is  to  be  construed  liberally  to  secure  the  beneficial  Intel  ests 
and  purposes  thereof.  A  substantial  compliance  with  its  several  provisions 
shall  be  sufficient  for  the  validity  of  a  lien  and  to  give  jurisdiction  to  the 
courts  to  enforce  the  same. 

§   3398.   Purpose  of  title. 

This  title  is  to  be  construed  in  connection  with  article  one  of  the  lien  law, 
and  provides  proceedings  for  the  enforcement  of  liens  for  labor  performed 
and  materials  furnished  in  the  improvement  of  real  property,  created  by 
virtue  of  such  article. 
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In  Bingle  v.  Wallis  Iron  WorJcs,  149  iN".  Y.  439,  the  court,  per 
O'Brien,  J.,  at  page  442,  speaking  of  the  Mechanic's  Lien  Law  of 
1885,  that  the  "  The  Mechanic's  Lien  Law  contains  within  itself 
the  principle  of  construction  which  the  courts  are  to  apply  in 
considering  its  varying  provisions.  It  is  declared  to  be  a  remedial 
statute,  to  be  liberally  construed  in  aid  of  every  beneficial  purpose 
which  was  contemplated  in  its  enactment,  and  that  a  substantial 
compliance  with  its  provisions  will  be  sufficient  to  uphold  the 
lien." 

In  McDonald  v.  Mayor  of  New  York,  170  N.  Y.  409,  the  court 
cites  and  approves  the  provisions  of  §  22  that  the  statute  is  to  be 
construed  liberally  to  secure  the  beneficial  interests  and  purposes 
thereof.     Keversing  58  App.  Div.  IS,  68  Supp.  662. 

In  Murphy  v.  Stickney,  82  Hun,  159,  31  Supp.  295,  affirmed, 
152  ]Sr.  Y.  626,  the  court  cites  the  language  of  Close  v.  Clark,  30 
St.  Kep.  672,  with  reference  to  the  foreclosure  of  a  mechanic's 
lien :  "  This  is  an  action  in  equity,  and  the  court  would  there- 
fore use  every  effort  to  do  substantial  justice  between  the  parties." 

That  the  law  should  be  liberally  construed  in  order  to  secure 
to  the  parties  its  beneficial  purposes,  is  held  in  Bryson  v.  St.  Helen, 
79  Hun,  167,  29  Supp.  524. 

The  language  of  §  22  is  quoted  in  Brace  v.  City  of  Gloversville, 
167  N.  Y.  452,  affirming  39  App.  Div.  25,  56  Supp.  331,  and  the 
court  holds  that  under  the  rule  of  construction  there  laid  down  it 
should  not  allow  the  beneficent  provisions  of  the  law  to  be  de- 
feated by  too  narrow  an  interpretation  of  its  phraseology'.  It  is 
further  held  that  the  clear  rule  of  construction  with  reference  to 
the  act  is  that  the  various  provisions  of  the  article  then  in  question 
should  be  held  to  relate  to  mechanic's  liens,  except  where  the 
language  of  the  section  evidences  a  different  intent,  or  where,  from 
the  nature  of  the  subject,  regulations  as  to  one  class  are  inappli- 
cable to  the  other. 

In  Mahley  v.  German  Bank,  174  N.  Y.  500,  it  is  said  that  the 
provisions  of  the  statute  that  the  law  shall  be  construed  liberally 
does  not  authorize  the  courts  to  entirely  dispense  with  what  the 
statute  says  notice  of  lien  shall  contain. 

The  statute  authorizing  mechanics'  liens,  being  a  remedial  stat- 
ute, must  be  construed  liberally  with  a  view  to  carry  out  its 
intent  and  for  the  accomplishment  of  every  beneficial  purpose 
contemplated.     John  P.  Kane  Co.  v.  Kinney,  174  E".  Y.  69. 
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When  the  statutes  are  read  in  connection  with  the  report  of  the 
commissioners  of  revision  made  in  presenting  the  lien  law  now 
in  force  to  the  legislature,  it  becomes  obvious  that  while  the  law 
of  1885  was  much  broader  in  scope  than  any  of  its  predecessors, 
it  was  not  considered  liberal  enough  to  cover  all  the  cases  in  which 
labor  performed  or  materials  furnished  resulted  in  the  improve- 
ment of  real  property,  and  thus  contributed  to  the  permanent 
enhancement  of  its  value.  It  would  be  difficult  to  suggest  anything 
more  comprehensive  than  the  language  used  in  the  present  statute. 
SchagUicoke  Powder  Co.  v.  G.  &  J.  By.  Co.,  183  K  Y.  306 
(311). 

In  Glacius  v.  Black,  6Y  N.  Y.  563,  it  is  held,  citing  Blauvelt  v. 
Woodworth,  31  N.  Y.  285,  that  there  is  no  constitutional  objection 
to  the  creation  by  the  legislature  of  statutory  liens  in  favor  of 
mechanics  and  others  for  the  purposes  and  under  the  circumstances 
and  limitations  specified  in  the  statutes ;  stating  that  laws  of  simi- 
lar character  had  been  in  force  since  1844,  and  that  similar  legisla- 
tion was  found  on  the  statute  books  in  many  of  the  States.  That 
the  statutes  have  been  frequently  under  consideration  by  the 
courts,  and  their  constitutional  validity  has  never  been  judicially 
questioned. 

It  is  held  in  Spruck  v.  McRolerts,  139  IST.  Y.  193,  that  while  a 
mechanic's  lien  law  must  receive  a  liberal  construction  to  secure 
the  beneficial  purpose  had  in  view  by  the  legislature,  yet  as  it 
creates  a  remedy  not  known  to  the  common  law,  it  may  not  be 
extended  to  cases  not  fairly  within  its  general  scope  and  purview. 

Dugan  v.  Brophy,  55  How.  151,  and  Cheney  v.  Troy  Hospital 
Ass'n,  65  N.  Y.  282,  so  far  as  they  hold  that  the  remedy  is  in 
derogation  of  the  common  law  and  the  statute,  and  must  be  strictly 
construed,  seem  to  be  rendered  obsolete  by  the  express  provisions 
of  the  statute  that  it  is  to  be  construed  "  liberally  to  secure  the 
beneficial  interests  and  purposes  thereof." 

The  terms  of  the  act  and  the  rule  which  requires  a  liberal  con- 
struction of  remedial  statutes  require  the  construction  of  this 
statute  in  the  interests  of  those  whose  rights  are  to  be  protected. 
Van  Eannel  Revolving  Door  Co.  v.  Astor,  119  App.  Div.  214, 
citing  Lawrence  v.  Dawson,  50  App.  Div.  5Y0,  affirmed,  167  E".  Y. 
609 ;  Harvey  v.  Brewer,  82  App.  Div.  589,  affirmed,  178  IsT.  Y. 
5 ;  Kane  Co.  v.  Kinney,  174  IST.  Y.  69 ;  Armstrong  v.  Chisolm,  99 
App.  Div.  465. 
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Sab.  4.    Definitions.     §  2  Statute.    §  3398. 

§   2.  Pefinitioii8. 

The  term  "  lienor,"  when  used  in  this  chapter,  means  any  person  having  a 
lien  upon  property  by  virtue  of  its  provisions,  and  includes  his  successor  in 
interest.  The  term  "  real  property,"  when  used  in  this  chapter,  includes  real 
estate,  lands,  tenements  and  hereditaments,  corporeal  and  incorporeal,  fix- 
tures, and  all  bridges  and  trestle  work,  and  structures  connected  therewith, 
erected  for  the  use  of  railroads,  and  all  oil  or  gas  wells  and  structures  and 
fixtures  connected  therewith,  and  any  lease  of  oil  lands  or  other  right  to 
operate  for  the  production  of  oil  or  gas  upon  such  lands,  and  the  right  or 
franchise  granted  by  a  municipal  corporation  for  the  use  of  the  streets  or 
public  places  thereof,  and  all  structures  placed  thereon  for  the  use  of  such 
right  or  franchise.  The  term  "  owner,"  when  so  used,  includes  the  owner  in 
fee  of  real  property,  or  of  a  less  estate  therein,  a  lessee  for  a  term  of  years, 
a  vendee  in  possession  under  a  contract  for  the  purchase  of  such  real  prop- 
erty, and  all  persons  having  any  right,  title  or  interest  in  such  real  property, 
which  may  be  sold  under  an  execution  in  pursuance  of  the  provisions  of  stat- 
utes relating  to  the  enforcement  of  liens  of  judgment,  and  all  persons  having 
any  right  or  franchise  granted  by  a  municipal  corporation  to  use  the  streets 
and  public  places  thereof,  and  any  right,  title  or  interest  in  and  to  such 
franchise.  The  purchaser  of  real  property  at  a  statutory  or  judicial  sale 
shall  be  deemed  the  owner  thereof,  from  the  time  of  such  sale.  If  the  pur- 
chaser at  such  sale  fails  to  complete  the  purchase,  pursuant  to  the  terms  of 
the  sale,  all  liens  created  by  his  consent  after  such  sale  shall  be  a  lien  on  any 
deposit  made  by  him  and  not  on  the  real  property  sold.  The  term  "  improve- 
ment," when  so  used,  includes  the  erection,  alteration  or  repair  of  any  struc- 
ture upon,  connected  with,  or  beneath  the  surface  of,  any  real  property  and 
any  work  done  upon  such  property,  or  materials  furnished  for  its  permanent 
improvement.  The  term  "  public  improvement,"  when  so  used,  means  an 
improvement  upon  any  real  property  belonging  to  the  State  or  a  municipal 
corporation.  The  term  "  contractor,"  when  so  used,  means  a  person  who 
enters  into  a  contract  with  the  owner  of  real  property  for  the  improvement 
thereof.  The  term  "  sub-contractor,"  when  so  used,  means  a  person  who 
enters  into  a  contract  for  the  improvement  of  such  real  property  with  a 
contractor,  or  with  a,  person  who  has  contracted  with  or  through  such  con- 
tractor, for  the  performance  of  his  contract  or  any  part  thereof.  The  term 
"  laborer,"  when  so  used,  means  any  person  who  performs  labor  or  services 
upon  such  improvement.  The  term  "  materialman,"  when  so  used,  means 
any  person,  other  than  a  contractor,  who  furnishes  material  for  such 
improvement. 

§  3398.   Defimtions. 

This  title  is  to  be  construed  in  connection  with  article  one  of  the  lien  law, 
and  provides  proceedings  for  the  enforcement  of  liens  for  labor  performed  and 
materials  furnished  in  the  improvement  of  real  property,  created  by  virtue 
of  such  article.  The  terms  "  real  property,"  "  lienor,"  "  owner,"  "  improve- 
ment," "  public  improvement,"  "  contractor,"  "  sub-contractor,"  "  material- 
man," and  "  laborer,"  as  used  in  this  title,  are  defined  by  section  two  of  such 
law. 
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AETICLE    11. 

BY   AND  AGAINST    WHOM   AND    ON    WHAT   PBOPEBTY   LIEN 
MAX  BE   ACQUIBED. 

Suid.  I.   By  whom  lien  may  be  filed,  1222. 

§  3.  Mechanics  lien  on  real  property,  1222. 
Subd.  2.   Against  whotn  lien  may  be  filed,  1226. 

§4.  Extent  of  lien,  1226. 
Subd.  3.    To  what  property  lien  attaches  and  for  what,  1237. 

Sub.  1.    By  Whom  Lien  May  Be  Filed.     §  3. 

§   3.   Mechanics'  lien  on  real  property. 

A  contractor,  sub-contractor,  laborer  or  materialman,  who  performs  labor 
or  furnishes  materials  for  the  improvement  of  real  property  with  the  consent 
or  at  the  request  of  the  owner  thereof,  or  of  his  agent,  contractor  or  sub- 
contractor, shall  have  a  lien  for  the  principal  and  interest  of  the  value,  or 
the  agreed  price,  of  such  labor  or  materials  upon  the  real  property  improved 
or  to  be  improved  and  upon  such  improvement,  from  the  time  of  filing  a  notice 
of  such  lien  as  prescribed  in  this  article. 

One  who  furnished  materials  to  the  contractor  is  entitled  to  the 
amount  due  him  on  filing  a  lien,  although  the  contractor  abandoned 
the  work,  when  the  owner  finished  it  under  a  clause  giving  him  the 
right  to  do  so,  and  to  charge  the  expense  to  the  contractor.  Craw- 
ford V.  Becker,  13  Hun,  375.  But  where  the  owner  before  the 
filing  of  the  lien  by  a  materialman,  paid  the  contractor  in  pur- 
suance of  the  contract  for  all  that  he  had  done,  and  the  latter  made 
default  and  abandoned  the  contract,  the  owner  is  not  liable.  Crain 
V.  Oenin,  60  N.  Y.  127.  A  materialman  who  has  furnished 
materials  and  the  contractor  can  create  no  valid  lien  on  the  prem- 
ises unless  something  is  due  from  the  owner  to  the  contractor. 
Dart  V.  Fitch,  23  Hun,  361. 

Joint  contractors  who  agree  to  divide  the  work  upon  the  contract 
between  them,  each  to  receive  payment  for  the  portion  performed 
by  him,  thereby  become  sub-contractors  and  each  is  entitled  to  file  a 
separate  lien  for  the  amount  due  him.  Sirobel  v.  Osche,  14  Misc. 
522,  35  N.  Y.  Supp.  1089,  70  St.  Kep.  707. 

The  only  limitation  to  the  right  of  a  minor  to  file  a  lien, seems 
to  arise  upon  the  fact  that  the  lien  is  dependent  upon  the  existence 
of  a  contract,  but  as  the  disability  of  the  minor  is  a  personal 
privilege,  his  minority  is  of  little  avail  as  a  defence  to  his  lien 
where  a  party  has  received  his  services  or  materials.  Van  Bramer 
V.  Cooper,  2  Johns.  279 ;  Gates  v.  Davenport,  29  Barb.  160 ; 
Whitemarsh  v.  Hall,  3  Den.  375. 

The  language  of  the  act  is  very  broad  and  there  is  no  limitation 
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in  its  language  or  any  good  reason  for  reading  one  into  it  by  which 
the  mechanic  is  required  to  be  a  resident  of  the  State  and  to  make 
his  contract  here.  If  the  materials  have  been  furnished  and  used 
in  the  erection  of  a  building  within  the  State,  the  right  of  the 
materialman  to  a  lien  follows  if  the  other  statutory  provisions  are 
complied  with.  Campbell  v.  Coon,  149  N.  Y.  556,  reversing  8 
Misc.  234. 

When  plaintiff  and  his  partner  had  contracted  to  do  work  in  a 
building  and  the  partner  retired  from  the  firm  before  the  work 
was  completed,  assigning  the  assets  of  the  firm  to  plaintiff,  it  was 
held  plaintiff  was  entitled  to  file  a  lien.  Ogden  v.  Alexander,  63 
Hun,  56,  43  St.  Eep.  829,  17  Supp.  641,  affirmed,  140  K  Y.  356. 

Parties  furnishing  labor  or  materials  under  a  general  employ- 
ment may  acquire  a  lien  therefor.  Smith  v.  Coe,  2  Hilt.  365.  A 
mechanic's  lien  can  include  only  labor  and  materials  furnished  by 
the  lienor  or  by  others  employed  by  him,  and  not  materials  or  labor 
procured  by  him  as  the  agent  for  defendant  and  in  his  name  and 
on  his  credit,  although  afterward  actually  paid  for  by  the  lienor. 
Kerly  v.  Daly,  45  N.  Y.  84. 

Where  a  contract  provided  that  the  owner  might  complete  the 
work  which  the  contractor  defaulted,  a  sub-contractor's  lien  attaches 
to  any  balance  in  the  hands  of  the  owner  after  deducting  the  cost 
of  completing  the  work.  Schmohl  v.  O'Brien,  25  Misc.  699,  55 
Supp.  629. 

Where  a  sub-contractor  abandons  his  contract,  he  is  not  entitled 
to  a  lien  for  the  work  done  under  the  contract  where  it  was  an 
entire  one.  McKnight  Flintic  Stone  Co.  v.  City  of  New  York, 
18  App.  Div.  640,  79  Supp.  523,  aiBrmed,  176  K  Y.  586. 

Where  a  sub-contractor  supplied  under  a  contract  with  the  con- 
tractor an  article  inferior  to  one  called  for  in  the  original  specifica- 
tions, if  the  difference  in  price  has  been  allowed  the  owner  by  the 
contractor,  and  he  has  consented  to  substitution,  the  sub-contractor 
is  entitled  to  enforce  his  lien  for  the  material.  May  v.  Menton, 
21  Misc.  321,  47  Supp.  179,  affirmed,  20  Misc.  773,  45  Supp. 
1047. 

Where  the  original  contractor  abandoned  the  work  and  subse- 
quently agreed  with  his  sub-contractor  to  do  certain  work  on  the 
premises,  the  owner  chose  to  complete  the  contract  after  abandon- 
ment and  the  sub-contractor  performed  his  work  with  the  knowl- 
edge and  consent  of  the  owner,  held,  that  the  sub-contractor  was 
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entitled  to  enforce  his  Ken.     Clarh  v.  Heylman,  80  App.  Div.  572, 
80  Supp.  794. 

A  foreign  corporation,  not  authorized  to  transact  business  in 
this  State,  may  file  a  lien  against  the  owner  of  property  in  this 
State  in  whose  construction  its  goods  have  been  used,  where  it 
appears  that  the  goods  have  been  delivered  by  it  within  the  State 
of  the  domestic  corporation,  which  in  turn  furnished  them  to  the 
owner.  Matter  of  Simonds  Furnace  Co.,  30  Misc.  209,  61  Supp. 
974. 

In  Neuchatel  Asphalt  Co.  v.  The  Mayor,  etc.,  155  N.  Y.  373, 
the  eflfect  of  §  15  of  the  General  Corporations  Law  of  1892  was 
considered  upon  the  right  of  a  foreign  corporation  to  file  and 
enforce  a  mechanic's  lien. 

A  building  contractor  cannot  file  a  mechanic's  lien  for  damages 
resulting  from  a  breach  of  the  contract  in  refusing  to  allow  them 
to  proceed  thereunder.  Doll  v.  Coogan,  48  App.  Div.  121,  62 
Supp.  627,  affirmed,  168  IST.  Y.  656. 

The  right  of  a  suVeontractor  to  enforce  his  lien,  where  the 
contractor  in  chief  has  abandoned  his  contract  because  of  an 
alleged  violation  thereof  by  the  owner  and  filed  a  lien  for  his 
claim  for  work  done,  is  not  affected  by  the  right  or  want  of  right 
of  the  latter  to  foreclose  his  lien.  Person  v.  Stoll,  72  App.  Div. 
141,  76  Supp.  324,  affirmed,  on  opinion  below,  174  K  Y.  548. 

The  court,  in  Rinn  v.  Electric  Power  Co.,  3  App.  Div.  305,  38 
Supp.  345,  holds  that  an  architect  is  not  entitled  to  file  a  lien 
against  premises  based  merely  upon  services  rendered  in  the 
preparation  of  plans  and  specifications.  That  the  statute  con- 
templates an  actual  participation  in  the  manual  function  of  con- 
struction; that  an  architect  is,  however,  entitled  to  a  lien  for  his 
expenses  incurred  in  and  about  the  construction  of  the  building. 

In  Hilton  Bridge  Construction  Co.  v.  N.  Y.  C,  etc.,  B.  B.  Co., 
145  ]Sr.  Y.  390,  cited  under  the  act  of  1885,  it  was  held  that 
counsel  has  no  lien  or  claim  by  virtue  of  a  mechanic's  lien. 

In  Phosnix  Iron  Co.  v.  Vessels,  43  Hun,  429,  it  was  held  that 
where  the  contract  was  made  in  this  State,  with  the  materialman 
to  furnish  materials  to  be  brought  from  another  State  and  used 
upon  the  construction,  such  materialman  was  entitled  to  a  lien  of 
the  value  of  the  material. 

BirmingJiam  Iron  F.  Co.  v.  Glencove  Mfg.  Co.,  78  N.  Y.  30, 
which  appears  to  hold  a  different  rule,  was  distinguished  in  Camp- 
bell V.  Coon,  149  N.  Y.  556. 
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Wliere  a  carpenter  did  work  on  the  wrong  house,  furnishing 
article  not  attached  to  the  freehold,  which  the  owner  induced 
him  to  leave  upon  the  premises  and  promised  to  pay  for  them,  it 
was  held  the  carpenter  could  enforce  a  lien  therefor.  Drake  v. 
Bell,  46  App.  Div.  215,  61  Supp.  657. 

Where  a  vendor,  under  an  executory  contract  of  sale,  consents 
that  the  vendee  may  erect  permanent  structures  thereon,  lienors 
who  have  rendered  services  or  furnished  material  may,  after  the 
vendee's  default,  enforce  the  liens  against  the  premises  to  the 
extent  of  the  market  value  of  the  labor  done  and  material  fur- 
nished.    Schnaufer  v.  Air,  53  Misc.  299,  103  Supp.  195. 

Contractors  cannot  file  a  mechanic's  lien  for  damages  resulting 
from  a  breach  of  the  contract,  in  refusing  to  allow  them  to  pro- 
ceed therewith.  Doll  v.  Coogan,  48  App.  Div.  121,  62  Supp. 
627,  affirmed  without  opinion,  168  N.  Y.  656. 

Where  a  contractor  has  substantially  performed  his  contract, 
and  the  owner  excludes  him  from  the  premises  without  just  cause, 
the  contractor  is  entitled  to  a  lien  for  the  work  actually  done. 
Freeman  v.  Rothschild,  49  App.  Div.  643,  63  Supp.  118,  affirmed, 
168  K  Y.  589. 

A  trustee  in  bankruptcy  may  file  a  mechanic's  lien  to  secure 
the  amount  due  under  a  contract  made  by  the  bankrupt,  and 
enforce  such  lien  for  the  benefit  of  the  bankrupt  and  his  creditors. 
Dmis  V.  City  of  New  York,  75  App.  Div.  518,  78  Supp.  336; 
Held  V.  City  of  New  York,  83  App.  Div.  509,  82  Supp.  426. 

A  contractor  whose  undertaking  was  to  construct  a  hotel  on 
land  on  which  were  old  buildings,  caused  the  latter  to  be  torn 
down  and  removed,  receiving  from  a  sub-contractor  compensation 
for  the  materials,  held,  he  was  not  entitled  to  a  mechanic's  lien 
upon  a  breach  of  the  contract  by  the  owner  of  the  premises ;  that 
the  demolition  of  buildings  was  not  within  the  statute;  and  that 
as  no  lien  had  attached  no  personal  judgment  could  be  rendered 
in  the  foreclosure  proceedings.  That  the  making  of  plans  and 
specifications  gives  no  right  to  a  lien,  and  that  where  a  personal 
judgment  is  not  authorized,  there  can  be  no  recovery  on  a  quantum 
meruit,  and  if  there  could  be  the  architect's  certificate  stipulated 
for  would  have  to  be  procured  as  a  condition  precedent.  Thomp- 
son, Starrett  &  Co.  v.  Brooklyn  Heights  Realty  Co.,  Ill  App. 
Div.  358,  98  Supp.  128. 

The  fact  that  the  owner  is  to  pay  for  work  done  as  soon  as  he 
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can  raise  money  to  pay  an  existing  mortgage,  does  not  preclude 
the  filing  of  a  lien,  although,  the  lienor  cannot  enforce  it  until  the 
owner  is  in  default  in  respect  to  the  payment  as  agreed.  When 
the  lienor  offers  to  make  the  owner  a  loan  to  enable  him  to  pay 
off  the  existing  mortgage,  and  offers  to  take  his  bond  and  mortgage 
in  satisfaction  of  the  lienor's  claim,  and  the  owner  refuses,  he 
places  himself  in  default.  Firth  v.  Behfeldt,  30  App.  Div.  326, 
51  Supp.  980,  affirmed,  164  K  Y.  588. 

A  foreign  corporation  may  file  a  lien  against  the  owner  of  a 
house  in  this  State  in  the  construction  of  which  its  goods  have 
been  used.  It  is  immaterial  whether  such  goods  were  delivered 
within  the  State  to  a  third  person,  a  resident  or  to  the  owner 
directly.  The  fact  that  the  corporation  has  not  filed  a  certificate 
with  the  secretary  of  state  under  §  16  of  the  General  Corporations 
Law  will  not  prevent  enforcement  of  the  lien,  as  a  single  trans- 
action does  not  constitute  "  doing  business  "  on  the  part  of  a  for- 
eign corporation  so  as  to  avoid  the  right  of  recovery.  Architec- 
tural TerrarCotta  Co.  v.  Williams,  102  App.  Div.  1,  92  Supp. 
808,  affirmed,  184  IST.  Y.  579. 

Where  the  owner  has  paid  the  contractor  all  that  is  due  for 
labor  and  has  obligated  himself  to  pay  the  balance  of  the  contract 
price  to  a  materialman,  other  materialmen  have  no  claims  against 
the  owner  for  which  a  lien  can  be  filed.  Gradg  v.  Blake,  27  Misc. 
546,  58  Supp.  330. 

Sub.  2.    Against  Whom  Lien  May  Be  Filed.     §  4  Statute. 

§  4.   Extent  of  lien. 

Such  lien  shall  extend  to  the  owner's  right,  title  or  interest  in  the  real 
property  and  improvements,  existing  at  the  time  of  filing  the  notice  of  lien. 
If  an  owner  assigns  his  interest  in  such  real  property  by  a  general  assign- 
ment for  the  benefit  of  creditors,  within  thirty  days  prior  to  such  filing,  the 
lien  shall  extend  to  the  interest  thus  assigned.  If  any  part  of  the  real  prop- 
erty subjected  to  such  lien  be  removed  by  the  owner  or  by  any  other  person, 
at  any  time  before  the  discharge  thereof,  such  removal  shall  not  affect  the 
rights  of  the  lienor,  either  in  respect  to  the  remaining  real  property,  or  the 
part  so  removed.  If  labor  is  performed  for,  or  materials  furnished  to,  a 
contractor  or  sub-contractor  for  an  improvement,  the  lien  shall  not  be  for  a 
sum  greater  than  the  sum  earned  and  unpaid  on  the  contract  at  the  time 
of  filing  the  notice  of  lien,  and  any  sum  subsequently  earned  thereon.  In  no 
ease  shall  the  owner  be  liable  to  pay  by  reason  of  all  liens  created  pursuant 
to  this  article  a  sum  greater  than  the  value  or  agreed  price  of  the  labor  and 
materials  remaining  unpaid,  at  the  time  of  filing  notices  of  such  liens,  except 
as  hereinafter  provided. 

Under  the  provisions  of  §  1,  Act  of  1885,  that  any  person  per- 
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forming  labor,  etc.,  "  with  the  consent  of  the  owner,"  as  therein 
defined,  may,  upon  filing  notice,  have  a  lien,  and  that  where  the 
owner  of  the  premises  "  has  made  an  agreement  to  sell  and  convey- 
to  the  contractor  or  other  person,  such  owner  shall  be  deemed  to 
be  the  owner  "  until  the  deed  has  been  delivered  and  recorded ; 
where  an  owner  has  contracted  to  sell  and  advance  moneys  to 
enable  the  purchaser  to  build,  which  the  latter  agrees  to  do,  title 
of  the  land  not  to  pass  until  the  completion  of  the  building,  the 
purchaser  agreeing  to  give  a  mortgage  on  the  land  for  the  purchase- 
price  and  the  moneys  advanced;  it  is  not  necessary,  in  order  to 
sustain  a  lien  for  work  or  materials  used  in  the  building,  to  show 
an  express  consent  of  the  owner ;  the  contract  itself,  and  the  fact 
that  the  work  was  prosecuted  under  it  with  his  knowledge, 
authorize  a  finding  of  consent.  The  lien  of  a  mechanic  or  mate- 
rialman in  such  case  is  not  limited  to  so  much  of  the  sum  as 
the  owner  agreed  to  advance,  which  had  not  been  advanced 
at  the  time  of  filing  the  notice  of  lien,  but  is  for  the  whole  of 
the  unpaid  indebtedness  to  the  lienor,  and  where  such  a  contract 
was  made  for  the  benefit  of  the  owner,  a  married  woman,  by  her 
husband  in  his  own  name,  but  was  soon  after  its  execution  assigned 
to  her  and  she  made  the  advances  of  money  as  stipulated,  held,  that 
a  mechanic'^  lien  could  be  acquired  under  the  act  as  against  her. 
Schmalz  v.  Mead,  125  IST.  Y.  188,  distinguishing  Loonie  v.  Hogan, 
9  N.  Y.  435,  and  citing  Hackett  v.  Badeau,  63  N.  Y.  476; 
Husted  V.  Maihes,  77  N.  Y.  388  ;  Nellis  v.  Bellinger,  6  Hun,  560 ; 
Otis  V.  Bodd,  90  N.  Y.  336.  It  is  further  held  in  the  principal 
case  that  it  would  be  manifestly  unjust  to  permit  the  owner  to 
enjoy  the  benefits  from  the  enhanced  value  of  the  land  without 
liability  for  any  part  of  the  labor  or  material  which  produced 
them,  citing  Bollin  v.  Cross,  45  N.  Y.  766 ;  Burkitt  v.  Harper,  79 
IT.  Y.  273.  Schmalz  v.  Mead,  was  distinguished  and  explained 
in  Miller  v.  Mead,  127  IST.  Y.  544. 

In  Cowen  v.  Paddock,  137  IST.  Y.  188,  50  St.  Rep.  386,  it  is  held 
that  while  the  consent  required  by  §  1  of  this  act  (1885),  in  order 
to  make  the  ovraer  liable  for  work  done  or  materials  furnished  in 
the  improvement  of  his  premises,  need  not  be  expressly  given  but 
may  be  implied  from  the  conduct  and  attitude  of  the  owner  with 
respect  to  such  improvements,  the  facts  from  which  the  inference 
of  a  consent  may  be  drawn  must  be  such  as  to  indicate  a  willing- 
ness on  his  part  to  have  the  improvements  made  or  an  acquies- 
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cence  in  the  means  adopted  for  that  purpose  with  knowledge  of 
the  object  for  which  they  were  employed. 

Under  this  act  the  incumbrance  is  imposed  upon  real  estate 
only  when  the  work  is  performed  or  materials  furnished  in  pur- 
suance of  some  contract  with  the  owner  or  when  his  consent  is  in 
some  way  established;  when  a  mechanic  or  materialman  proposes 
to  expend  labor  or  material  upon  land  under  a  contract  with  the 
person  in  possession,  it  is  incumbent  upon  him  to  inquire  and 
assure  himself  of  the  fact  that  such  person  has  in  fact,  such  an 
estate  or  interest  in  the  land  as  will  enable  him  to  assert  the 
statutory  lien;  if  the  person  in  possession  has  no  such  interest, 
the  statute  does  not  impose  a  lien  upon  the  estate  of  the  true 
owner  unless  he  is  in  some  way  connected  with  the  contract  or 
has  given  his  consent  to  the  expenditure  in  such  a  manner  as  to 
bind  him  within  the  recognized  principles  of  equity.  8prii£jc  v. 
McRolerts,  139  N.  Y.  193,  54  St.  Rep.  461.  The  same  rule  is 
held  in  Stevens  v.  Ogden,  130  IST.  Y.  182;  McCorkle  v.  Herrman, 
117  K  Y.  297. 

Consent  of  the  owner  to  the  furnishing  of  work  and  materials 
is  sufficient  without  regard  to  the  existence  of  a  written  contract. 
Marshall  v.  Cohen,  11  Misc.  397,  32  Supp.  282,  65  St.  Rep.  310. 
Consent  of  the  owner  may  be  predicated  on  his  agreement  with 
the  lessee  by  which  the  latter  undertakes  to  make  improvements 
and  repairs  at  his  own  expense.  Mosher  v.  Lewis,  10  Misc.  373, 
31  Supp.  433,  64  St.  Rep.  117.  To  render  the  lien  effectual  to 
charge  the  land,  it  must  appear  affirmatively  either  that  the  work 
was  done  or  materials  furnished  at  the  request  of  the  owner  or  his 
agent,  or  of  the  person  contracting  with  the  owner ;  in  the  absence 
of  proof  of  such  request  or  consent  the  owner's  interest  in  the 
land  is  not  chargeable.  Rossi  v.  MacKellar,  13  Supp.  827,  37 
St.  Rep.  503. 

The  legislature  in  authorizing  a  lien  where  the  claim  of  the 
laborer  or  materialman  arose  at  the  owner's  request,  intended  to 
enforce  the  equitable  principle  that  one  who  knowingly  takes  the 
benefit  of  the  property  or  labor  of  another  in  the  form  of 
improvements  made  on  his  land,  ought  to  have  the  land  sub- 
jected to  the  lien,  and  the  doctrine  of  consent  extends  to  eases 
where  an  owner,  by  his  acts  and  declarations,  impliedly  consents 
to  the  erection  of  buildings  on  his  land.  Nellis  v.  Bellinger,  6 
Hun,  560;  Oiis  v.  Dodd,  90  N.  Y.  336.    And  the  consent  of  the 
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owner  will  be  implied  if  it  appears  that  the  work  proceeded  with 
his  knowledge  and  approval.  Hellwig  v.  Blvmenherg,  7  Supp. 
746;  Husted  v.  Maihes,  77  N.  Y.  389;  Kealey  v.  Murray,  15 
Supp.  403,  40  St.  Eep.  23. 

Where  a  vendor  agrees  with  the  vendee  that  the  latter  shall 
erect  buildings  on  the  land,  it  is  an  implied  consent  by  the  owner 
of  the  fee  that  the  materials  for  such  building  may  be  furnished 
and  the  labor  necessary  in  their  construction  may  be  performed. 
Eackett  v.  Badeau,  63  JST.  Y.  476.  See,  also,  Hart  v.  Wheeler,  1 
T.  &  C.  403 ;  Nellis  v.  Bellinger,  6  Hun,  560 ;  Gates  v.  WUtcomh, 
4l  Hun,  137.  The  consent  of  a  married  woman  will  be  inferred 
when  having  knowledge  of  the  fact  that  improvements  are  being 
made  on  her  lands  by  her  husband,  she  interposed  no  objection. 
Rusted  V.  Mathes,  77  K  Y.  389  ;  Schmalz  v.  Mead,  125  IST.  Y.  188. 
Where  the  owner  agrees  to  sell  to  a  builder,  make  a  builder's 
loan  and  take  a  mortgage  on  completion,  at  which  time  he  is  to 
give  a  deed,  he  thereby  consents  to  the  improvement  by  the 
builder;  while  he  retains  title  the  property  is  bound  by  a  me- 
chanic's lien  for  work  and  materials  furnished  by  the  builder. 
Hobby  V.  Day,  22  St.  Eep.  92,  3  Supp.  999. 

Where  the  owner  of  the  building,  independently  of  a-  lease, 
agrees  to  pay  for  certain  improvements  to  be  made  by  the  tenant, 
by  making  an  allowance  on  the  lease,  the  tenant  becomes  principal 
contractor  for  such  work ;  the  building  is  not  subject  to  mechanic's 
liens.  Regajn  v.  Borst,  11  Misc.  92,  32  Supp.  810,  66  St.  Kep. 
193.  Where  the  owner  acts  solely  as  agent  of  his  tenant,  his 
consent  as  owner  cannot  be  inferred.  Havens  v.  West  Side  Elec- 
tric Light  Co.,  44  St.  Rep.  589,  affirmed,  20  Supp.  764. 

Where  an  unfinished  skating  rink  was  leased  to  an  irresponsi- 
ble person,  who  completed  the  building  and  paid  no  rent,  and  the 
lessor's  husband  made  the  building  contracts  for  the  tenant  and 
offered  to  pay  for  the  work,  and  as  soon  as  the  building  was  com- 
pleted the  lessor  took  possession,  it  was  held  she  had  consented 
to  the  completion  of  the  building.  Ottiwell  v.  WatJcins,  15  Daly, 
308,  affirmed,  125  K  Y.  706. 

An  owner  of  a  building  who  has  not  covenanted  to  repair  is  not 
-chargeable  with  repairs  made  by  a  tenant  by  reason  of  his  knowl- 
edge and  acquiescence  therein.  McAuley  v.  Hai field,  59  St.  Rep. 
552,  28  Supp.  648.  But  where  the  owner  knew  work  was  done 
by  plaintiff  under  agreement  with  the  contractor,  who  had  taken 
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the  contract  to  build  defendant  a  house  and  proved  that  the 
■work  was  done  under  defendant's  architect,  it  was  held  to  warrant 
a  recovery.  New  v.  Cornell,  73  Hun,  564,  56  St.  Kep.  426,  26 
Supp.  320. 

The  owner  of  land  having  made  a  contract  for  the  doing  of 
work  and  furnishing  materials  for  building,  will  be  held  to  have 
consented  that  the  materials  used  in  the  erection  thereof  shall  be 
furnished  the  contractor  or  sub-contractor.  Wheeler  v.  Scofield, 
67  N.  Y.  311.  The  meaning  of  the  term  "  with  the  consent  of 
the  owner  "  is  considered  in  Biggs  v.  Chcbpm,  7  Supp.  765,  27  St 
Rep.  268.  Where  the  contract  was  made  with  one  tenant  in 
common  only,  consent  of  the  other  tenant  to  the  work  will  not 
render  him  liable  to  a  personal  judgment.  Smith  v.  O'Donnell, 
15  Misc.  98,  36  IST.  Y.  Supp.  480.  Where  the  owner  has  actual 
notice  of  the  lienor's  claim,  he  cannot  avoid  liability  by  paying 
the  contractor.    Kelly  v.  Blooming  dale,  19  Supp.  126. 

The  owner  of  land  who  has  contracted  to  sell  it,  is  to  be  deemed 
the  owner  under  the  Mechanic's  Lien  Law  until  the  deed  is  de- 
livered, although  the  purchaser  takes  possession  and  builds 
thereon.  Garland  v.  Van  Bensselaer,  71  Hun,  2,  54  St.  Eep. 
74,  24  Supp.  781.  A  widow  having  a  life  interest  in  property  so 
long  as  she  remains  unmarried,  subject  to  certain  charges,  is  an 
owner  under  the  Mechanic's  Lien  Law  as  to  alterations  and 
improvements  upon  the  premises.  Lang  v.  Everling,  3  Misc. 
530,  52  St.  Eep.  489,  23  Supp.  329. 

Where  a  lessee  under  a  lease  which  contained  no  permission  to 
erect  buildings,  constructed  them  on  the  land  leased,  it  was  held 
the  liens  did  not  attach  to  the  land.  Havens  v.  West  Side  Electric 
Light  &  Bower  Co.,  44  St.  Eep.  589,  17  Supp.  580. 

The  fact  that  an  owner  does  not  eject  the  contractor  as  an 
intruder  does  not  make  him  liable  as  consenting  to  the  work  if 
he  has  forbidden  the  contractor  to  continue.  Where  a  tenant 
entered  into  possession  under  a  contract  to  pay  rent  or  execute  a 
lease,  the  landlord  may  rescind  the  contract.,  and  a  contract  for 
repairs  or  improvements  cannot  form  a  basis  of  a  lien  against  the 
landlord's  interest.  Lowry  v.  Woolsey,  83  Hun,  257,  31  Supp. 
1101,  64  St.  Eep.  860.  Where  the  agency  is  denied,  it  raises  a 
question  of  fact,  and  it  is  error  to  exclude  evidence  on  the  subject. 
Rope  V.  Hess,  118  N.  Y.  668,  reversing  6  St.  Eep.  710.  Where 
the  purchaser  entered  under  a  contract  which  gave  no  right  of 
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possession,  commenced  building  and  was  ejected  by  the  vendor,  it 
was  held  there  was  no  such  consent  or  knowledge  on  the  part  of  the 
vendor  as  to  sustain  a  mechanic's  lien  against  him.  Cowen  v. 
Paddock,  43  St.  Kep.  342,  17  Supp.  387.  Where  the  owner  con- 
tracted to  sell  the  land  to  defendant,  who  failed  to  make  the  pay- 
ments required  by  the  contract  and  was  forbidden  to  enter  on  the 
land  until  the  first  installment  of  purchase  money  was  paid,  and 
the  owner,  becoming  aware  that  work  was  begun,  directed  it  to  be 
stopped,  work  having  been  subsequently  resumed  without  proof  of 
the  owner's  permission,  the  vendee  was  subsequently  ejected  for 
failure  to  make  the  payments  required,  it  was  held  the  consent  of 
the  owner  could  not  be  inferred.  Cowen  v.  Paddock^  137  N.  Y. 
188. 

Judge  Finch  says  in  Pell  v.  Baur,  133  N.  Y.  377,  that  he  who 
furnishes  material  for,  or  does  labor  upon  building  should  be 
reimbursed  to  some  just  extent  out  of  the  improvement  out  of 
which  the  owner  gets  the  benefit,  and  the  statute  gives  him  a  lien 
upon  the  property  as  security  for  the  proper  payment.  All  that 
the  statutes  requires,  as  a  condition  of  such  lienor's  right,  is  that 
the  labor  shall  be  done  upon,  or  the  material  furnished  for  the 
building  in  process  of  construction  with  the  assent  of  the  owner  or 
of  the  contractors. 

In  National  Wall  Paper  Co.  v.  Sire,  163  IST.  Y.  122,  reversing 
37  App.  Div.  405,  55  Supp.  1009,  question  of  implied  consent  of 
owner  of  improvements  was  fully  considered  and  it  was  held 
that  as  the  statute  is  a  remedial  statute  to  be  liberally  construed, 
and  consent  on  the  part  of  the  owner  need  not  be  expressly 
given  in  order  to  make  such  owner  liable  for  work  done,  or  ma- 
terial furnished,  but  it  may  be  implied  from  his  conduct  and 
attitude  in  respect  to  improvements  in  process  of  construction 
upon  his  premises;  but  the  facts  from  which  it  may  be  implied 
must  be  such  as  to  indicate  at  least  a  willingness  on  the  part  of 
the  owner  to  have  the  improvements  made  or  an  acquiescence  in 
the  means  adopted  for  that  purpose,  with  knowledge  of  the  purpose 
for  which  they  are  employed. 

The  consent  necessary  to  render  an  owner  liable  for  work  done 
or  materials  furnished  in  the  improvement  of  his  premises,  under 
the  Mechanics'  Lien  Law,  may  be  implied  where  he  leased  them 
with  permission  to  his  tenant  to  repair  at  his  own  cost,  the  im- 
provements to  belong  to  the  owner  at  the  end  of  the  term,  and  he 
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constantly  inspects  tlie  tenant's  subsequent  voluntary  and  ex- 
pensive improvements  during  five  months,  expressed  himself 
pleased  with  them  and  never  objects  to  them,  although  he  knows 
that  the  tenant  expects  him  to  bear  at  least  a  part,  of  the  expense. 

The  case  reviews  the  earlier  cases  upon  the  subject  discussing 
Husted  V.  Mathes,  11  N.  Y.  388 ;  BurMtt  v.  Harper,  19  N.  T. 
273 ;  Otis  v.  Dodd,  90  N.  Y.  336 ;  which  it  states  to  be  "  quite 
instructive  upon  the  question  now  under  consideration."  Schmalz 
V.  Mead,  125  N".  Y.  188;  Miller  v.  Mead,  127  N.  Y.  544;  Cowen 
v.  Paddock,  137  K  Y.  188 ;  Spruch  v.  McBoherts,  139  N.  Y.  193 ; 
Hamkinson  v.  Vantirw,  152  N.  Y.  20. 

This  case  is  followed  by  an  elaborate  note,  7  Anno.  Cases,  406. 

National  Watt  Paper  Co.  v.  Sire,  163  N.  Y.  122,  was  dis- 
tinguished in  D&Klyn  v.  Gould,  165  IST.  Y.  282,  where  it  was  held: 
"  Where  a  lease  of  real  property  contains  a  provision  that  the 
lessee  shall  at  his  own  expense  make  certain  specific  changes  and 
improvements  on  the  premises,  and  the  lessee  in  the  performance 
of  his  agreement  materially  departs  from  the  specifications, 
thereby  largely  increasing  the  cost  of  the  improvement,  the  consent 
necessary  under  the  Mechanics'  Lien  Law,  to  render  the  owner 
liable  for  the  work  done  or  the  materials  furnished,  will  not  be 
implied  from  a  mere  acquiescence  by  the  owner  in  the  alteration, 
in  the  absence  of  any  affirmative  act  or  declaration  on  his  part 
which  might  have  misled  the  lessee  or  the  contractor,"  upon  a 
review  of  several  of  the  authorities  cited  in  163  E".  Y.,  supra. 

Jones  v.  Menke,  168  IT.  Y.  61,  reversing  36  App.  Div.  636,  56 
Supp.  1109,  holds  "A  provision  in  a  lease  that  the  '  premises  are 
to  be  fully  fitted  up  and  completed  for  the  liquor  and  restaurant 
business  contemplated  to  be  carried  on  at  said  premises  within 
three  months  from  date,  and  should  the  tenant  fail  or  neglect  to 
have  the  same  fully  fitted  up  within  said  three  months  then  this 
lease  to  be  null  and  void,'  requires  the  tenant  to  improve  the 
demised  portion  of  the  building  itself  and  not  simply  to  supply 
trade  fixtures  suitable  for  carrying  on  the  business  of  a  saloon, 
and  constitutes,  under  the  Mechanics'  Lien  Law  (L.  1885,  ch. 
342),  a  sufficient  consent  of  the  lessor  to  charge  the  property  with 
claims  which  accrue  in  making  the  improvement,"  upon  con- 
sideration of  the  authorities  above  cited. 

In  Rice  v.  Culver,  172  IST.  Y.  60,  the  authorities  above  referred 
to  are  again  collated  and  considered,  and  163  N.  Y.  122,  again 


mechanics'  liens.  1233 

distinguislied.  It  was  held :  "  Tlie  owner  of  land  leased  for  a 
term  of  years  at  a  fixed  rental  to  a  corporation  for  a  purpose  pre- 
scribed in  the  lease,  the  lessee  to  have  the  right  to  remove  at  any- 
time before  the  expiration  of  the  lease  all  buildings  and  structures 
erected  by  it  upon  the  land,  is  not  liable  under  the  Mechanics' 
Lien  Law  (L.  1897,  ch.  418,  art.  1)  for  any  work  done  in  and 
upon  the  buildings  erected  by  the  lessee  after  the  execution  of 
the  written  lease,  where  there  is  no  evidence  that  the  land  owner 
exercised  any  control  or  supervision  over  the  performance  of  the 
work  and  where,  under  the  terms  of  the  lease,  the  work  was  in  no 
way  in  the  interest  of  such  owner,  notwithstanding  the  fact  that 
the  landowner  signed  an  application  to  the  local  authorities  to 
have  the  premises  connected  with  the  city  water  supply,  pre- 
sumably because  of  some  rule  or  requirement  by  the  city  officials 
that  the  application  should  be  made  by  the  owner,  since  to  fall 
within  the  provisions  of  the  statute  the  owner  must  be  an  affirm- 
ative factor  in  procuring  the  improvement  to  be  made,  or,  having 
possession  and  control  of  the  premises,  assent  to  the  improvement 
in  the  expectation  that  he  will  reap  the  benefit  of  it. 

Such  owner  is  liable,  however,  under  the  statute,  for  work  done 
in  grading  the  premises  at  the  instance  of  the  lessee,  with  the 
knowledge  of  the  owner,  before  the  date  and  execution  of  the  lease, 
where  there  is  no  evidence  which  would  justify  a  finding  that  the 
lessee  had  entered  into  possession  of  the  premises  before  the  date 
of  the  lease,  or,  that  before  that  time,  the  owner  had  surrendered 
the  control  and  possession  of  the  property  to  the  lessee,  since  the 
fact  that  the  owner,  being  in  control  and  possession  of  the  land, 
knowingly  suffered  beneficial  improvements  to  be  made  upon  it 
renders  his  property  liable  for  the  work. 

The  subject  was  again  considered  in  Beck  v.  Catholic  Universiiy 
of  America,  172  N.  Y.  387,  reversing  62  App.  Div.  599,  71  Supp. 
370,  where  it  was  held :  "  Where  land  sold  under  an  executory 
contract  was  retaken  by  the  vendor  upon  the  vendee's  default  in 
payment,  a  person  who  performed  labor  and  furnished  materials 
for  buildings  erected  upon  the  land  by  the  vendee  while  in  posses- 
sion thereof,  is  not  entitled  to  a  judgment  enforcing  a  mechanic's 
lien  thereon  against  the  vendor,  where  there  is  no  proof  that  the 
vendor  had  any  knowledge  as  to  the  character  of  the  building  to 
be  erected,  or  of  the  erection  of  the  building  constructed,  or  that 
the  vendee  acquiesced  therein,  and  the  only  ground  relied  upon  as 
Actions,  Vol.  II  —  78 
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constituting  the  vendor's  consent  to  the  erection  of  such  building 
is  a  provision  of  the  contract  that  the  vendee  should  have  imme- 
diate possession  of  the  property  '  for  the  purpose  of  erecting 
buildings  thereon.'  " 

The  authorities  upon  this  point  are  also  collated  and  considered 
in  New  York  Elevator  Co.  v.  Bremer,  74  App.  Div.  400,  7Y  Supp. 
509;  Oilmour  v.  Colcord,  96  App.  Div.  358,  89  Supp.  689; 
Schummer  v.  Clarice,  107  App.  Div.  207,  95  Supp.  836 ;  Pope  v. 
Kechscher,  109  App.  Div.  495,  96  Supp.  533;  Kmgsley  v.  Smith, 
115  App.  Div.  708.  See  also  Butler  v.  Flinn,  51  App.  Div.  225, 
64  Supp.  877 ;  Hartley  v.  Murtha,  36  App.  Div.  196,  56  Supp. 
686 ;  Hilton  &  Dodge  Lumber  Co.  v.  Murray,  47  App.  Div.  289, 
62  Supp.  35 ;  Mosher  v.  Lemis,  14  App.  Div.  565,  43  Supp.  1052. 

In  Schummer  v.  Clark,  107  App.  Div.  207,  95  Supp.  836,  it 
was  held  that  where  a  husband  ordered  improvements  made  on 
property  of  the  wife,  and  she  knew  and  acquiesced  in  the  improve- 
ments, and  they  inured  to  her  benefit,  she  was  deemed  to  have 
consented  thereto,  and  her  property  was  chargeable  therewith. 

See  also  Husted  v.  Mathes,  77  N.  Y.  389;  but  in  Lippman  v. 
Low,  69  App.  Div.  24,  74  Supp.  516,  it  was  held  that  a  person  ■ 
who  does  work  on  a  house  owned  by,  or  afterwards  conveyed  to  a 
woman  under  a  contract  made  with  her  husband,  is  not  entitled  to 
file  a  mechanic's  lien  against  the  premises  when  there  is  no  evi- 
dence tending  to  show  that  the  husband  had  any  authority  to  make 
the  contract  for  his  wife,  or  that  she  had  any  knowledge  that  the 
work  was  being  done  on  the  premises. 

Under  the  Mechanics'  Lien  Law  as  it  now  exists  one  who  fur- 
nishes labor  or  material  for  the  improvement  of  real  property, 
upon  the  proper  consent  of  the  ovmer,  is  entitled  to  file  a  lien  for 
such  improvements;  there  need  not  be  a  formal  contract  with  the 
owner.  If  the  circumstances  show  that  the  owner  consented  to  an 
improvement  of  his  property  in  the  expectation  that  he  would 
reap  the  benefit,  the  law  raises  an  implied  promise  to  pay.  Ker- 
win  V.  Post,  120  App.  Div.  180. 

Mere  acquiescence  is  not  a  sufficient  consent  of  the  owner  under 
the  statute,  but  his  consent  must  be  afiirmative  in  its  nature.  Sun- 
shine V.  Morgan,  39  Misc.  778,  81  Supp.  278. 

In  Hurd  v.  Wing,  93  App.  Div.  62,  86  Supp.  907,  the  evidence 
was  examined  and  held  sufficient  to  sustain  a  finding  that  a  wife 
knew  of  the  use  of  materials  furnished  her  husband  in  the  con- 
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struction  of  buildings  on  land  owned  by  her,  so  as  to  make  tbem 
subject  to  a  lien. 

In  McDowell  v.  Syracuse  Land  &  Steamboat  Co.,  44  Misc.  627, 
90  Supp.  148,  evidence  tending  to  show  consent  to  improvement 
by  a  corporation  on  its  property  was  considered  and  held  sufficient 
to  maintain  the  lien. 

Consent  of  the  owner  must  be  affirmative  to  charge  him  with 
repairs  ordered  by  the  lessee.  Mere  acquiescence  is  not  sufficient 
Eichler  v.  Warner,  46  Misc.  246,  91  Supp.  Y93. 

The  fact  that  the  owner  stands  by  and  sees  a  sub-contractor  at 
work  does  not  render  his  property  chargeable  with  a  lien  irrespect- 
ive of  the  amount  due  the  contractor.  La  Pasta  v.  Weil,  20  Misc. 
554,  46  Supp.  275,  reversing  20  Misc.  10,  44  Supp.  778. 

All  that  the  statute  requires  as  to  the  lienor's  right  to  payment 
is  that  the  labor  shall  be  done  upon  or  the  material  furnished 
upon  the  building  with  the  consent  of  the  owner,  and  the  fact  that 
the  work  was  prosecuted  with  the  owner's  knowledge  authorizes 
a  finding  of  consent.  DecTcer  v.  Sexton,  19  Misc.  59,  43  Supp. 
167. 

In  Alyea  v.  Citizens'  Savings  Bank,  12  App.  Div.  574,  42  Supp. 
185,  it  was  held  that  there  was  no  privity  of  contract  between 
plaintiff  and  defendant,  and  that  no  legal  right  arose  under  the 
statute,  since  the  mortgage  held  by  the  bank  was  filed  before  the 
lien  and  was  a  prior  and  not  subsequent  incumbrance.  Affirmed 
on  opinion  below,  162  IST.  Y.  597. 

The  consent  clause  in  the  Lien  Law  proceeds  upon  the  equitable 
principle  that  one  who  knowingly  receives  the  benefit  of  the  labor 
or  property  of  another  in  the  form  of  improvements  ought  to  have 
his  property  subjected  to  a  lien  for  the  value  of  such  improve- 
ments.   Biiiler  v.  Flynn,  51  App.  Div.  225,  64  Supp.  877. 

The  owner  of  buildings  by  giving  a  lease  thereof  in  which  the 
lessee  covenants  that  he  will  "  keep  during  the  term  *  *  * 
all  the  machinery  and  boilers  in  good  working  order  "  at  his  own 
cost,  "  consents  "  to  work  done  by  a  third  person  under  contract 
with  the  lessee  for  the  purpose  of  putting  and  keeping  the 
machinery  in  working  order,  within  Laws  1897,  p.  516,  chap.  418, 
§  3,  providing  that  a  contractor  who  furnishes  labor  or  material 
for  the  improvement  of  real  estate  with  the  consent  of  the  owner 
shall  have  a  lien.  Tinsley  v.  Smith,  115  App.  Div.  708,  101  Supp. 
382;  Ripley  v.  Same,  101  Supp.  386. 
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In  an  action  to  foreclose  a  lien  for  renovation  of  a  building  con- 
tracted for  by  sub-lessee  who  is  bound  by  his  lease  to  repair,  it  was 
sought  to  charge  the  lessor,  who  was  himself  only  the  owner  of  a 
leasehold  interest  which  expired  about  the  time  of  the  sub-lessee's 
lease ;  held,  that  consent  could  not  be  implied  from  the  knowledge 
of  the  collector  of  his  rents  that  the  repairs  were  being  made. 
Sehlir  v.  Krizer,  48  Misc.  25,  96  Supp.  74,  distinguishing  National 
Wall  Co.  V.  Sire,  163  IST.  Y.  123. 

An  owner  who  takes  title,  while  a  building  is  under  construction 
upon  the  property  conveyed,  the  deed  providing  as  part  of  the  con- 
sideration that  the  grantor  shall  at  his  own  expense  complete  the 
building,  is  a  consenting  owner  under  the  Lien  Law,  and  the  prop- 
erty is  bound  by  liens  imposed  imder  the  grantor's  contract.  Pope 
V.  HecJcscher,  109  App.  Div.  495,  96  Supp.  533. 

Covenant  in  a  lease,  for  the  lessees  to  put  in  a  steam  heating 
apparatus  was  held  to  evidence  consent  by  the  lessor  to  installing 
it.  N.  Y.  Elevator  Supply  Re.pavr  Co.  v.  Bremer,  74  App.  Div. 
400,  77  Supp.  509,  affirmed  without  opinion,  175  K  Y.  520. 

Where  the  duty  of  keeping  leased  premises  in  good  order  and 
repair  is  imposed  upon  the  tenant  as  an  obligation  and  condition 
of  the  lease,  one  who,  upon  the  employment  of  the  tenant  and 
without  obtaining  any  formal  consent  of  the  owner  of  the  premises, 
performs  labor  and  furnishes  material  in  connection  with  the 
repair  of  an  elevator  on  the  premises  is  not  entitled  to  a  lien 
thereon  under  §  3,  which  provides  that  a  contractor  or  material- 
man who  performs  labor  or  furnishes  material  for  the  improve- 
ment of  real  property  with  the  consent  or  at  the  request  of  the 
owner  thereof  shall  have  a  lien,  etc.  JEtna  Elevator  Co.  v.  Deeves, 
56  Misc.  565. 

Work  done  on  a  house  pursuant  to  the  order  of  the  husband  of 
the  owner,  who  stated  that  the  house  belonged  to  him,  and  without 
the  knowledge  and  assent  of  his  wife,  does  not  authorize  a  lien. 
Lippmann  v.  Low,  69  App.  Div.  24,  74  Supp.  516. 

Eepairs  made  upon  the  order  of  a  tenant  without  knowledge  of 
the  landlord  and  in  violation  of  the  terms  of  the  lease  cannot  be 
made  the  basis  of  a  lien  against  the  property,  and  a  provision  in 
the  lease  that  the  tenant  shall  make  all  repairs  is  not  sufficient  as 
a  consent.    Berger  Mfg.  Co.  v.  Zabriskie,  75  Supp.  1038. 

A  person  who  has  contracted  to  sell  real  estate  remains  "  the 
owner  "  within  the  Lien  Law  until  title  passes.  Schnaufer  v.  Ahr, 
53  Misc.  299,  103  Supp.  195. 
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The  o-wners  of  land  agreed  to  sell  in  consideration  of  a  sum  to 
be  paid  within  a  specified  time  and  the  building  of  a  hotel  on  the 
land  by  the  vendees ;  the  vendees  agreed  to  give  a  bond  to  guaranty 
the  building  of  the  hotel,  they  to  have  immediate  possession.  The 
foundation  was  constructed  and  the  vendees  then  defaulted  in  pay- 
ment of  the  price,  and  no  bond  was  given;  held,  that  one  who 
furnished  labor  and  materials  in  the  construction  of  the  foundation 
was  entitled  to  a  lien  upon  the  ground  of  consent  of  the  owner. 
Barnard  v.  Adorjan,  116  App.  Div.  535,  101  Supp.  502,  reversing 
43  Misc.  276,  88  Supp.  859. 

Sub.  3.    To  What  Property  Lien  Attaches  and  for  What. 

An  inchoate  right  of  dower  is  not  subject  to  a  mechanic's  lien, 
although  the  wife  agreed  to  pay.  Johnston  v.  Dahlgren,  14  Misc. 
623,  36  N.  Y.  Supp.  806. 

A  lien  will  include  extra  work  ordered  at  various  times  during 
the  fulfillment  of  the  contract  though  more  than  thirty  days  prior 
to  the  filing  of  the  lien.  Costello  v.  Dale,  1  Hun,  489,  3  T.  &  0. 
493. 

Liens  extends  to  extra  materials  which  become  necessary  in 
consequence  of  defects  in  the  specifications.  McCauley  v.  Mil- 
drum,  1  Daly,  596.  It  only  extends  to  work  actually  performed 
under  the  contract,  not  for  damages  for  breach  of  contract.  Den- 
niston  v.  McAllister,  4  E.  D.  Smith,  729;  Nolan  v.  Gardner,  4 
E.  D.  Smith,  727;  Miner  v.  Hoyt,  4  Hill,  193;  Hoyt  v.  Miner,  7 
Hill,  525. 

A  lien  may  be  filed  against  an  entire  tract  of  three  lots,  where 
it  does  not  appear  that  there  was  any  separate  contract  for  fur- 
nishing materials  to  be  used  on  the  different  lots,  nor  that  the  owner 
held  title  to  the  lots  by  virtue  of  separate  conveyances  or  descrip- 
tions, or  that  they  did  not  in  fact  constitute  but  a  single  parcel. 
Woolf  V.  Schaefer,  103  App.  Div.  567,  93  Supp.  184. 

It  only  covers  labor  performed  and  materials  furnished  by  the 
parties  claiming  it  or  those  employed  by  him;  it  does  not  extend 
to  materials  or  labor  procured  by  him  in  his  name  and  on  his 
credit.  Kerhy  v.  Daly,  45  N.  Y.  84.  An  entire  contract  for 
digging  a  cellar,  erecting  foundations,  walls  and  piers,  moving  a 
building  and  furnishing  materials,  is  the  subject  of  a  lien.  Chase 
V.  James,  10  Hun,  506.  And  where  the  contract  provides  for 
blasting  and  removal  of  rock,  the  lien  embraces  powder  and  fuse 
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used  for  that  purpose.  Haza/rd  Powder  Co.  v.  Burns,  21  How. 
189. 

Mirror  frames  fastened  permanently  to  the  structure  and  in- 
tended to  be  used  in  and  pass  with  it,  form  part  of  the  realty  and 
are  within  the  statute.  Ward  v.  Kilpatrick,  85  N.  Y.  413.  The 
supply  of  a  furnace,  set  within  a  brick  structure,  and  its  connect- 
ing pipes  and  appurtenances,  is  a  contribution  toward  the  con- 
struction of  a  house.  Schwartz  v.  Allen,  24  St.  Rep.  912,  7 
Supp.  5. 

Plaintiff  is  entitled  to  a  lien  for  engine,  oil  traps,  foundation 
plates,  etc.,  furnished  for  a  brewery,  which  were  constructed  and 
firmly  annexed  to  the  freehold  with  the  intention  of  forming  a 
permanent  accession  to  the  brewery.  Watts-Campbell  Co.  v. 
Yuengling,  125  E".  Y.  1,  34  St.  Eep.  255,  affirming  51  Hun,  302, 
21  St.  Rep.  186,  3  Supp.  869.  A  sidewalk  was  held  to  be  an 
appurtenance  to  the  lot  in  front  of  which  it  was  laid  within  the 
meaning  of  the  Lien  Law  in  Kenny  v.  Apgar,  93  N.  Y.  539. 

A  lien  may  be  acquired  under  the  statute  for  grading  and  lay- 
ing out  roadways  and  sidewalks  on  the  tract  intended  for  building 
lots,  although  there  is  no  building  on  the  tract.  Fredericks  v. 
Goodman,  etc.,  Ass'n,  29  Supp.  1041,  61  St.  Rep.  650.  The  lan- 
guage of  the  statute  is  broad  enough  to  include  a  claim  for  terracing 
and  sodding  the  yard  of  a  building  lot.  Pichett  v.  Gollner,  7 
Supp.  196,  26  St.  Rep.  691.  Also  hoisting  apparatus  furnished 
and  used  in  erection  of  a  building.  Dickson  v.  La  Farge,  1  E.  D. 
Smith,  722.  And  theatre  chairs  manufactured  with  special  refer- 
ence to  the  building  and  attached  to  it.  Grosz  v.  Jackson,  6  Daly, 
463. 

Where  the  lots  or  parcel  of  land  contain  several  buildings  which 
are  being  erected  under  one  contract,  the  lands  and  buildings 
embraced  within  the  contract  will  be  subject  to  the  lien.  Moran 
V.  Chase,  52  IST.  Y.  346;  Hall  v.  Sheehan,  69  IsT.  Y.  618;  Livings- 
ton V.  Miller,  16  Abb.  Pr.  71 ;  Payn  v.  Bonney,  4  E.  D.  Smith, 
734.  Where  extra  work  is  performed  for  the  owner  and  in  pur- 
suance of  employment  by  him  or  by  his  direction,  a  lien  may  be 
acquired  therefor.  Morgan  v.  Stevens,  6  Abb.  'N.  C.  357;  Cassidy 
V.  Fontham,  14  Supp.  151,  38  St.  Rep.  177. 

Where  a  clause  in  the  contract  authorized  the  owner  to  request 
"  alterations,  deviations,  additions  or  omissions  from  said  con- 
tract "  to  be  added  to  or  deducted  from  the  amount  of  the  contract, 
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it  was  held  the  amount  due  for  extra  work  is  money  due  the  con- 
tractor and  applicable  to  the  satisfaction  of  the  lien.  Blaheslee  v. 
Fisher,  21  Supp.  217.  Where  the  consent  of  the  owner  cannot 
be  shown  and  contract  was  with  the  tenant  only,  the  fee  cannot 
be  subjected  to  the  operation  of  the  lien,  and  where  the  contract 
was  made  with  the  tenant  his  interest  alone  can  be  subjected  to 
the  lien.  Cornell  v.  Barney,  26  Hun,  134,  94  K  Y.  394;  Knapp 
V.  Brown,  45  IST.  T.  207 ;  Muldoon  v.  Pitt,  54  K  Y.  269. 

The  interest  of  such  lessee,  however,  eitibraces  all  improvements 
erected  by  him  which  may  be  removed  without  injury  to  the  free- 
hold.   Omhony  v.  Jones,  19  N.  Y.  234. 

An  artificial  sidewalk  was  held  to  be  a  beneficial  improvement 
to  the  realty  for  which  a  lien  could  be  filed.  Mosher  v.  Lewis,  14 
App.  Div.  565,  43  Supp.  1052. 

A  lien  may  be  filed  for  furnaces  and  ranges  furnished  by  a  con- 
tractor and  intended  for  permanent  use  in  the  building,  and  for 
labor  and  material  used  in  setting  them.  Union  Stove  Works  v. 
Elingman,  20  App.  Div.  449,  46  Supp.  721,  affirmed,  164  IST.  Y. 
589. 

Mirrors  which  can  be  slid  from  their  frames  which  are  fastened 
to  finished  walls  by  iron  brackets  screwed  into  wooden  plugs  driven 
into  walls  are  personal  property  and  not  subject  to  a  lien.  Vogel  v. 
Farrand,  26  Misc.  130,  55  Supp.  977. 

An  ice-making  plant  may  be  the  subject  of  a  lien  where  it 
appears  that  the  working  materials  were  used  in  the  erection  and 
construction  of  the  plant,  and  that  the  machinery  is  annexed  to 
tlie  masonry  in  such  a  manner  that  the  building  would  have  to  be 
taken  to  pieces  to  remove  it.  Nason  Ice  Machine  Co.  v.  Upham, 
26  App.  Div.  420,  50  Supp.  197. 

Percentages  retained  by  a  city  are  not  the  subject  of  a  lien  until 
the  completion  of  a  contract.  Jones  v.  Savage,  24  Misc.  158,  53 
Supp.  308. 

The  interest  of  one  who  has  contracted  to  sell  land  with  a  pro- 
vision for  a  building  loan  is  subject  to  the  claim  of  a  lienor,  unless 
the  contract  is  filed  in  the  county  clerk's  office  within  ten  days 
although  the  lienor  may  have  notice  of  its  existence.  Packard  v. 
Sugarman,  31  Misc.  623,  66  Supp.  30. 

Where  two  persons  each  owning  in  severalty  one  of  two  adjoin- 
ing lots,  enter  into  a  joint  contract  for  the  excavation  of  both  lots, 
which  fixes  the  price  per  yard  of  earth  removed  and  treats  both 
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lots  as  one  parcel,  a  lien  filed  for  work  done  under  the  contract 
may  be  enforced  against  both  lots  as  one  parcel.  Deegan  v.  Kil- 
patrick,  54  App.  Div.  371,  66  Supp.  628. 

Buildings  erected  by  a  lessee  upon  demised  premises  must  be 
considered  real  estate  within  the  Lien  Law  regardless  of  any  agree- 
ment with  the  owner  that  the  lessee  is  to  have  the  right  to  remove 
the  buildings,  and  a  person  who  furnishes  labor  and  materials  in 
their  construction  or  repair  may  acquire  a  lien  upon  the  land 
itself  as  though  no  agreement  for  the  removal  of  the  buildings 
existed.  Hilton  &  Dodge  Lumber  Co.  v.  Murray,  47  App.  Div. 
289,  62  Supp.  35. 

A  lien  extends  to  machinery  delivered  but  not  installed.  Sears 
V.  Wise,  52  App.  Div.  118,  64  Supp.  1063. 

Where  a  contract  imposed  on  the  builder  the  duty  of  removing 
rock  preparatory  to  laying  foundation  walls,  powder  and  fuse 
furnished,  necessary  for  blasting  the  rock,  must  be  classed  as  mate- 
rials within  the  meaning  of  the  Lien  Law.  Hazard  Powder  Co.  v. 
Byrnes,  21  How.  189. 

Dynamite  furnished  to  a  sub-contractor  and  used  in  blasting  in 
the  course  of  grading  and  building  a  roadbed  of  a  railroad,  is 
material  for  the  improvement  of  property  under  the  law  and  when 
furnished  with  the  consent  of  the  owner  may  be  the  subject  of  a 
lien.  Schaghticolce  Powder  Co.  v.  Greenwich  &  Johnsonville  By. 
Co.,  183  K  Y.  306,  reversing  96  App.  Div.  631,  89  Supp.  1115. 
See  this  case  as  to  intent  of  statute. 

AETICLE  IIL 

NOTICE  OF  LIEN,  FTLING  AND  SEHVICE  OF  COPT. 

Subd.  I.   Contents  of  notice,  1240. 

§  9.    Contents  of  notice  of  lien,  1 240. 
Subd.  2.    Verification  of  lien,  1249. 

§  9.  Subd.  7  (in  f  art).   Contents  of  notice  of  lien,  1249. 
Subd.  3.   Filing  and  service  of  copy  notice,  125 1. 

§  10.  Filing  of  notice,  1251. 

§  II.   Service  of  copy  of  notice,  1252. 

Sub.   1.     Contents  of  Notice.     §  9. 

§  9.   Contents  of  notice  of  lien. 

The  notice  of  lien  shall  state: 

1.  The  name  and  residence  of  the  lienor;  and  if  the  lienor  is  a  partnership 
or  a  corporation,  the  business  address  of  such  firm,  or  corporation,  the  names 
of  partners  and  principal  place  of  business,  and  if  a  foreign  corporation,  its 
principal  place  of  business  within  the  state.     Laws  1905,  chap.  96. 


mechanics'  liens.  1241 

2.  The  name  of  the  owner  of  the  real  property  against  whose  interest 
therein  a  lien  is  claimed,  and  the  interest  of  the  owner  as  far  as  known  to 
the  lienor. 

3.  The  name  of  the  person  by  whom  the  lienor  was  employed,  or  to  whom 
he  furnished  or  is  to  furnish  materials;  or,  if  the  lienor  is  a  contractor  or 
sub-contractor,  the  person  with  whom  the  contract  was  made. 

4.  The  labor  performed  or  to  be  performed,  or  materials  furnished  or  to 
be  furnished  and  the  agreed  price  or  value  thereof. 

5.  The  amount  unpaid  to  the  lienor  for  such  labor  or  materials. 

6.  The  time  when  the  first  and  last  items  of  work  were  performed  and 
materials  were  furnished. 

7.  The  property  subject  to  the  lien,  with  a  description  thereof  sufficient 
for  identification;  and  if  in  a  city  or  village,  its  location  by  street  and 
number,  if  known.  A  failure  to  state  the  name  of  the  true  owner  or  con- 
tractor, or  a  mis-description  of  the  true  owner,  shall  not  affect  the  validity 
of  the  lien.  The  notice  must  be  verified  by  the  lienor  or  his  agent,  to  the 
effect  that  the  statements  therein  contained  are  true  to  his  knowledge,  except 
as  to  the  matters  therein  stated  to  be  alleged  on  information  and  belief,  and 
that  as  to  those  matters  he  believes  it  to  be  true. 

The  right  to  acquire  a  lien  is  a  purely  personal  one,  and  prior 
to  the  filing  of  the  notice  it  cannot  be  assigned,  but  where  the 
assignment  is  merely  nominal  the  assignee  may  claim  for  the 
benefit  of  the  real  owner.  Rollin  v.  Cross,  45  IST.  Y.  766 ;  Halla- 
han  V.  Herbert,  51  'N.  Y.  409.  The  fact  that  the  notice  of  lien 
stated  that  both  defendants,  husband  and  wife,  owned  the  prop- 
erty when,  in  fact,  it  was  owned  by  one  of  them  only,  was  held 
not  to  impair  the  validity  of  the  lien.  Denrds  v.  Walsh,  41  St. 
Eep.  103,  16  Supp.  257. 

A  notice  of  lien  need  not  state  that  the  lien  is  a  claim  against  the 
persons  named;  if  the  names  are  given  and  the  facts  subjecting 
their  notice  to  the  lien  are  stated,  the  statute  is  satisfied.  Ross  v. 
Simon,  30  St.  Eep.  545,  9  Supp.  536,  reversing  8  Supp.  2,  28  St. 
Rep.  147.  A  description  of  the  property  to  be  affected  is  sufiicient 
if  it  can  be  thereby  located  and  identified,  and  a  mistake  as  to  the 
name  of  the  owner  of  the  property  does  not  invalidate  the  lien. 
Walkam  v.  Henry,  7  Misc.  532,  27  Supp.  997. 

An  error  in  the  notice,  through  inadvertance  or  uncertainty  as 
to  ownership  in  naming  the  wrong  person  as  owner,  does  not 
impair  the  validity  of  the  lien.  Hankinson  v.  Biker,  10  Misc. 
185,  62  St.  Eep.  484,  30  Supp.  1040,  reversed,  152  K  Y.  10.  An 
error  in  the  statement  of  the  name  of  the  owner  does  not  vitiate 
the  lien.  Berry  v.  Gavin,  88  Hun,  1,  34  Supp.  505,  68  St.  Eep. 
288. 

A  notice  of  lien  which  shows  that  the  lien  is  claimed  against 
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the  State  of  New  York  as  owner  of  the  real  estate  described  is 
not  invalidated  by  a  subsequent  statement  in  the  printed  form 
that  a  lien  is  asserted  against  such  real  estate.  Newman  Lumber 
Co.  V.  Wemple,  56  Misc.  168. 

The  provision  of  the  statute  (1885)  that  the  failure  to  state  the 
name  of  the  true  owner  shall  not  impair  the  validity  of  the  lien, 
renders  an  omission  of  the  name  immaterial  where  the  name  of 
the  reputed  owner  appears.  Spruch  v.  McRoherts,  19  Supp.  128, 
45  St.  Rep.  624.  If  the  owner's  name  appears  anywhere  in  the 
notice  of  lien,  it  will  be  sufficient;  although  the  claim  is  inad- 
vertently made  against  another  person.  Moran  v.  Chase,  52  N.  Y. 
347.  Where  there  has  been  a  change  of  ownership  during  the 
progress  of  the  work,  the  person  in  whom  the  fee  is  vested  at  the 
time  of  the  filing  of  the  notice  is  the  proper  person  against  whom 
the  claim  should  be  made.  Tiley  v.  Thoiisand  Islands  Hotel,  9 
Hun,  424. 

A  statement  that  the  sum  claimed  is  the  price  of  the  work 
when,  in  fact,  it  was  of  greater  value,  and  the  sum  claimed  is  the 
balance  unpaid,  is  not  conclusive  where  the  owner  had  knowledge 
of  the  particulars  of  the  claim  and  could  not  be  misled  by  the 
error.  Bryson  v.  8t.  Helen,  79  Hun,  167,  61  St.  Rep.  390,  29 
Supp.  524.  Where  a  plaintiff  intentionally  filed  a  claim  for  more 
than  double  the  sum  due  him,  it  was  held  he  was  not  entitled  to  a 
lien  for  the  materials  actually  furnished  and  used.  Goodrich  v. 
Gillies,  66  Hun,  422,  50  St  Rep.  142,  21  Supp.  400,  but  an  error 
in  the  amount  due  in  the  notice  of  lien,  if  made  without  fraudulent 
intent,  will  not  invalidate  the  lien.  Goodrich  v.  Gillies,  82  Hun, 
18,  63  St.  Rep.  318,  31  Supp.  76,  affirmed,  151  N.  Y.  631. 

A  contractor  can  file  a  valid  lien  for  the  whole  contract  price 
before  all  the  work  is  done  or  all  the  materials  furnished  provided 
the  balance  of  the  contract  is  thereafter  fully  completed.  Hein- 
lein  V.  Murphy,  3  Misc.  47,  51  St.  Rep.  435,  22  Supp.  713.  The 
amount  for  which  the  lien  is  claimed  should  be  set  out  so  that 
the  balance  may  be  clearly  arrived  at.  Protective  Union  v.  Nix, 
1  E.  D.  Smith,  71 ;  Dunning  v.  Clark,  2  E.  D.  Smith,  535 ;  Lutz 
V.  Ey,  3  E.  D.  Smith,  621 ;  Fogarty  v.  Wich,  8  Daly,  166 ;  Diegan 
V.  Brophy,  55  How.  121. 

A  notice  that  plaintiff  had  a  claim  against  a  contractor  for  a 
certain  amount  on  account  of  work  done  and  materials  furnished, 
that  he  was  the  possessor  of  the  premises  under  the  contract  with 
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defendant,  who  was  the  owner  thereof,  subject  to  said  contract, 
was  held  sufficient.  Kealey  v.  Murray,  15  Supp.  403.  A  descrip- 
tion of  the  premises,  sufficiently  definite  to  identify  the  property, 
is  absolutely  essential  to  the  validity  of  the  lien.  Donnelly  v. 
lAhhy,  1  Sweeney,  259. 

Where  a  notice  of  lien  stated  the  claim  was  "  for  work,  labor 
and  services  rendered  and  materials  furnished  in  the  erection, 
alteration  and  repairing  of  a  two-story  frame  dwelling,"  and 
stated  also  the  place  or  location  of  the  building,  it  was  held  that 
the  omission  to  state  "  the  nature,  amount,"  etc.,  and  "  whether 
all  the  work  has  actually  been  performed  or  furnished,  and  if  not, 
how  much/'  was  a  fatal  defect,  and  that  the  notice  was  not  a 
substantial  compliance  with  the  requirements  of  the  statute. 
Lmscher  v.  Morris,  18  Abb.  ]Sr.  0.  67.  Where  the  lien  was  filed 
to  cover  work  actually  done,  and  not  for  materials  to  be  furnished, 
it  was  held  that  a  notice  "  that  all  the  work  and  materials  for 
which  the  claim  is  made  has  been  actually  performed  or  fur- 
nished," was  sufficient  without  stating  the  part  performed  and 
that  not  performed.  Bulkley  v.  Kimball,  46  St.  Rep.  543,  19 
Supp.  672. 

A  misstatement  in  the  notice  in  order  to  invalidate  it  must  be 
such  as  is  calculated  to  mislead  other  claimants,  and  a  notice  of 
lien  alleging  full  performance,  when  all  that  remained  for  him  to 
do  was  pointing  up  after  the  other  mechanics,  was  held  to  be  a 
completion  of  the  work.  Mull  v.  Jones,  45  St.  Rep.  643,  18  Supp. 
359.  But  where  the  whole  contract  has  not  been  performed  the 
notice  to  be  valid  must  state  that  fact  and  how  much  has  been 
actually  done.    Brandt  v.  Verdon,  44  St.  Rep.  885,  18  Supp.  119. 

A  false  statement  that  all  the  work  has  been  done  and  mate- 
rials furnished  pursuant  to  the  contract,  if  knowingly  made,  ren- 
ders the  lien  invalid  unless  the  misstatement  is  an  unimportant 
one.  Single  v.  Wallis  Iron  Worhs,  76  Hun,  449,  59  St.  Rep. 
177,  28  Supp.  107,  modified,  149  N.  Y.  439.  If  a  notice  falsely 
states  that  all  the  work  and  materials  have  been  performed  and 
furnished,  the  lien  is  invalid,  as  the  notice  might  be  misleading  to 
subsequent  lienors  and  the  public.  Close  v.  Clarh,  30  St.  Rep.  671, 
9  Supp.  538. 

The  law  requires  a  truthful  statement  from  the  creditor,  but 
where  an  error  is  unintentional  and  results  from  an  honest  mis- 
take, the  error  will  be  disregarded.     Gashell  v.  Beard,  58  Hun, 
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101,  11  Supp.  399,  33  St.  Eep.  852.  What  is  a  sufficient  notice 
is  discussed  in  Bulkley  v.  Kimball,  19  Supp.  672,  46  St.  Rep.  543, 
and  Foster  v.  Schneider,  50  Hun,  151,  2  Supp.  875,  19  St.  Eep. 
449;  also  in  Brandt  v.  Verdon,  18  Supp.  119,  44  St.  Rep.  885. 

A  notice  of  lien  signed  and  verified,  but  not  filed,  does  not  con- 
stitute a  lien  and  when  assigned  confers  only  the  right  to  acquire 
a  lien.  English  v.  Lee,  63  Hun,  572,  45  St.  Eep.  462,  18  Supp. 
576. 

A  notice  of  mechanic's  lien  stating  that  the  lien  is  claimed  for 
"  labor  performed  and  to  be  performed,  and  the  materials  fur- 
nished and  to  be  furnished  is  all  labor  in,  toward  and  about  the 
brick  work  "  for  six  buildings,  etc.,  and  stating  that  the  agreed 
price  and  value  thereof,  is  not  defective  in  failing  to  show  that  the 
claim  is  made  for  labor;  the  statement  as  to  material  furnished 
may  be  regarded  as  mere  surplusage  and  will  not  operate  to  in- 
validate the  notice.     Vitelli  v.  May,  120  App.  Div.  448. 

A  slight  discrepancy  between  the  amounts  stated  in  the  notice 
of  lien,  and  the  sum  actually  due,  was  held  not  to  support  the  con- 
tention that  the  notice  was  wilfully  and  intentionally  false.  White 
V.  Livingston,  69  App.  Div.  361,  75  Supp.  466,  affirmed,  17S 
K  Y.  438. 

It  was  held  that  the  amoiint  claimed  in  the  notice  was  wilfully 
and  intentionally  exaggerated,  so  that  the  notice  was  void  and 
plaintiff  forfeited  his  right  to  the  lien.  Hecla  Iron  Works  v.  Hall, 
115  App.  Div.  126,  100  Supp.  696. 

The  report  of  a  referee  deciding  that  a  lien  was  entitled  to 
priority  over  another,  also  determining  that  the  succesful  lienor 
claimed  too  much  in  amount,  does  not  necessarily  make  his  lien 
void,  since  to  make  the  notice  ineffectual,  it  must  be  not  only  un- 
true, but  wilfully  and  intentionally  false  in  some  important  or 
material  respect.  American  Mortgage  Co.  v.  Butler,  36  Misc.  253, 
73  Supp.  334. 

In  Clarice  v.  Heylman,  80  App.  Div.  572,  80  Supp.  794,  the 
sufficiency  of  the  notice  of  lien  was  considered,  and  it  was  held 
that  successive  liens  may  be  filed  by  the  same  contractor  as  the 
work  progresses,  together  with  a  new  lien  for  the  whole  amount 
upon  its  completion. 

A  notice  of  lien  in  the  name  of  a  partnership  as  "  M.  Kane  & 
Son,"  and  giving  as  the  address  the  place  of  business  of  the  firm, 
is  ineffectual.    Kane  v.  HutJcoff,  81  App.  Div.  105,  81  Supp.  85. 
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A  notice  of  lien  -whicli  does  not  state  when  the  first  item  of  work 
was  done,  as  required  by  §  9,  or  anything  from  which  that  time 
may  be  inferred,  is  fatally  defective.  A  statement  that  ninety 
days  have  not  elapsed  since  completion  of  the  contract,  or  final 
performance  of  the  work,  is  sufficient  as  a  statement  that  the  last 
item  of  work  or  materials  was  performed  or  furnished  within 
ninety  days.  A  statement  that  the  value  of  the  work  was  a  sum 
specified  after  deducting  the  payments  made  on  account  thereof, 
is  a  substantial  compliance  with  the  requirement  that  ths  agreed 
price  or  value  be  stated.  Mahley  v.  Oermcm  Bank  of  Buffalo,  174 
]Sr.  Y.  499,  reversing  66  App.  Div.  623,  73  Supp.  1140. 

A  notice  of  lien  stating  $42,000  and  upwards  was  due  and 
owing,  when  including  extra  work  only  $16,000  was  due,  is  pre- 
sumptively a  wilful  misstatement  and  invalidates  the  lien.  N.  J. 
Steel  &  Iron  Co.  v.  Robinson,  85  App.  Div.  512,  83  Supp.  450, 
affirmed  without  opinion,  178  N.  Y.  632,  citing  Aeschilmann  v. 
Presbyterian  Hospital,  165  N.  Y.  296,  and  distinguishing  Bingle 
V.  Wallis  Iron  Worhs,  149  IST.  Y.  439. 

In  165  N.  Y.  it  was  held  that  where  it  appears  that  plaintiffs 
intentionally  sought  to  enforce  and  establish  a  fabricated  demand, 
no  recovery  could  be  had.  That  where  the  party  inserts  in  the 
notice  of  lien  statements  of  fact  which  are  not  only  untrue  but  in- 
tentionally false  in  material  respects,  he  forfeits  the  right  to  a  lien 
and  renders  the  notice  ineffectual. 

A  notice  based  on  work  and  services  rendered  a  contractor  iu 
the  construction  of  a  district  school  building  is  properly  served 
on  the  treasurer  of  the  board.  Westgate  v.  Shirley,  42  Misc.  245, 
86  Supp.  593. 

A  notice  of  lien  which  contains  an  alternative  statement  of  the 
"  agreed  price  or  value  "  of  the  labor  performed  is  defective,  but 
such  defect  will  not  prevent  a  personal  judgment  in  the  action  to 
foreclose  the  lien.     Villaume  v.  Kirchner,  85  Supp.  377. 

In  Martin  v.  Oavigan  Co.,  107  App.  Div.  279,  95  Supp.  14, 
it  was  held  that  the  statute  does  not  require  the  notice  to  state 
separately  the  value  of  the  labor  and  material,  and  the  notice  was 
held  sufficient,  although  it  stated  the  nature  of  the  work  and  mate- 
rials in  the  alternative,  the  context  sufficiently  indicating  that  the 
work  and  materials  to  be  paid  for  were  already  done  and  fur- 
nished,   s.  c,  186  ]Sr.  Y.  559. 

Where  an  extension  of  time  of  payment  for  material  furnished 
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is  given,  which  is  not  beyond  the  time  within  which  the  lien  can 
be  filed,  the  right  to  file  the  lien  at  any  time  within  the  statutory 
period  is  not  waived.  Woolf  v.  Schaefer,  103  App.  Div.  567,  93 
Supp.  18i.  In  that  case,  a  notice  of  lien  was  held  not  defective 
because  it  failed  to  state  the  value  of  the  labor  and  material  re- 
maining to  be  performed  and  furnished. 

Where  the  lien  covers  both  labor  and  material,  and  the  labor 
has  been  performed  and  material  furnished,  it  is  not  necessary 
to  make  separate  statement  of  the  value  of  each,  in  the  notice  of 
lien.     Woolf  v.  Schaefer,  103  App.  Div.  567,  93  Supp.  184. 

A  notice  of  lien  stating  that  "  the  agreed  price  or  value  thereof 
is  $250  "  being  in  the  disjunctive  is  insufiicient.  Siegel  v.  Ehr- 
showshy,  46  Misc.  605,  92  Supp.  738. 

In  Toop  V.  Smith,  181  K  Y.  283,  34  Civ.  Pro.  R  211,  affirming 
87  App.  Div.  241,  84  Supp.  326,  the  sufficiency  of  a  notice  of 
lien  was  considered,  and  it  was  held  that  a  reference  to  drawings 
and  specifications,  without  attaching  them  to  the  notice  of  lien,  did 
not  comply  with  the  requirements  of  the  Lien  Law,  and  that  the 
lien  was  insufficient  to  authorize  the  contractor  filing  the  same  to 
contest  the  validity  of  subsequent  conveyances  of  the  property 
which  were  alleged  to  be  fraudulent. 

Notice  of  lien  should  state  the  nature  and  amount  of  labor  and 
services  performed,  or  of  materials  furnished  or  to  be  furnished, 
and  also  whether  all  the  work  for  which  the  claim  is  made  has 
been  actually  performed  or  furnished,  and  if  not,  how  much  of  it. 
These  provisions  must  be  strictly  observed,  such  compliance  being 
necessary  to  confer  jurisdiction.  McKinney  v.  White,  15  App. 
Div.  423,  44  Supp.  561,  affirmed  without  opinion,  162  K  Y.  601. 

In  an  action  to  foreclose  a  mechanic's  lien  and  set  aside  a  con- 
veyance of  the  property  alleged  to  have  been  made  with  intent 
to  defraud  the  plaintiff,  a  notice  of  lien  is  sufficient  which  states 
the  name  of  the  owner  of  the  real  property,  against  whose  interest 
therein  a  lien  is  claimed,  in  the  alternative,  and  that  the  interest 
of  such  owner  as  far  as  known  to  the  lienor  is  in  fee. 

Such  statement  of  the  name  of  the  owner  is  not  defective  for 
being  in  the  alternative,  as  under  the  circumstances  the  plaintiff 
did  not  know  whether  the  owner  was  KF  or  JM.  Abelman  v. 
Myer,  122  App.  Div.  470. 

While  a  failure  to  state  the  true  name  of  the  owner  does  not 
impair  the  validity  of  the  lien,  it  is  limited  to  the  individual 
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named  in  the  notice  and  cannot  bind  the  interest  of  the  true  owner 
-whose  name  is  no  stated.  De  Elyn  v.  Simpson,  34  App.  Div.  436, 
54  Supp.  345,  affirmed,  165  K  Y.  282. 

Exaggeration  of  the  amount  of  a  claim  in  the  notice  of  lien,  by 
pretence  of  a  fictitious  contract,  defeats  the  lien.  Aeschlimann  v. 
Presbyterian  Hospital,  29  App.  Div.  630,  53  Supp.  998,  affirmed, 
165  ]Sr.  Y.  296. 

A  notice  which  does  not  state  that  the  materials  for  which  the 
lien  was  filed  were  furnished  with  consent  of  the  owner  of  the 
land,  nor  claim  a  lien  on  his  interest,  though  it  states  they  werfe 
furnished  with  the  consent  of  the  owner  of  the  house,  another 
person,  naming  him,  and  are  claimed  to  be  a  lien  thereon,  is  not 
sufficient  to  charge  the  owner  of  the  land.  Grippin  v.  Weed,  22 
App.  Div.  593,  48  Supp.  112,  affirmed,  165  N.  Y.  612. 

A  notice  of  lien  which  fails  to  state  when  the  first  item  of  work 
was  done,  or  anything  from  which  that  time  may  be  inferred,  as 
required  by  subd.  6  of  §  9  of  the  Lien  Law  (Laws  1897,  chap. 
418),  is  insufficient,  notwithstanding  the  notice  substantially  com- 
plies with  the  other  provisions  of  the  statute ;  since  the  provision 
thereof  that  the  law  shall  be  construed  liberally  does  not  authorize 
the  court  to  dispense  with  what  the  statute  says  the  notice  shall 
contain.  Mahley  v.  The  German  Bank  of  Buffalo,  174  N.  Y.  499, 
reversing  66  App.  Div.  623,  73  Supp.  1140. 

A  notice  of  lien  under  a  municipal  contract  filed  with  the 
comptroller  and  with  the  commissioner  of  public  buildings  is 
sufficient  notice  to  the  city,  although  the  notice  is  not  also  filed 
with  the  commissioners  of  the  sinking  fund,  as  required  by  the 
contract.    Smith  v.  City  of  New  Yorh,  32  Misc.  380,  66  Supp.  686. 

The  interest  of  one  who  has  contracted  to  sell  land  with  a  build- 
ing loan  agreement  and  subsequently  conveys  and  takes  a  mort- 
gage is  not  bound  by  a  lien,  unless  the  notice  includes  his  name  as 
owner.    Packard  v.  Sugarman,  31  Misc.  623,  66  Supp.  30. 

In  Hecla  Iron  Works  v.  Hall,  100  Supp.  696,  it  was  held  that 
the  amount  claimed  in  the  notice  was  wilfully  and  intentionally 
exaggerated,  so  that  the  notice  was  void,  and  plaintiff  forfeited  its 
rights  to  a  lien. 

Where  a  sub-contractor  defaulted  and  it  was  agreed  that  the 
principal  contractor  should  complete  the  work,  and  on  his  failure 
to  do  so  the  owner  completed  it,  a  materialman  filed  a  notice  of 
lien  in  terms  under  the  sub-contractor's  contract,  and  asjainst  him 
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as  sub-contractor,  and  did  not  allege  that  the  principal  contractor 
undertook  to  complete  the  contract,  notice  was  held  sufficient. 
Martin  v.  FlaUve,  112  App.  Div.  347,  98  Supp.  577. 

A  statement  in  the  notice  of  lien  reading  "  the  labor  performed 
or  to  be  performed  is  plumbing  and  gasfitting,  and  the  materials 
furnished,  or  to  be  furnished,  and  the  agreed  price  or  value 
thereof,  is  iron,  lead  and  brass  pipe  and  fittings  and  castings,  baths, 
sinks,  closets  and  other  sanitary  materials,  at  the  contract  price  of 
$7,300,"  held  sufficient.  Gilmore  v.  Concord,  183  IST.  Y.  342, 
modifying  96  App.  Div.  358,  89  Supp.  689,  distinguishing  Toop 
V.  Smith,  181  N.  Y.  283;  Mahley  v.  German  Bank  of  Buffalo, 

174  ]Sr.  Y.  499.  In  Alexander  v.  Hollender,  106  App.  Div.  404, 
94  Supp.  796,  notice  of  lien  was  held  to  be  insufficient  While 
in  Buess  v.  Pugh  &  Co.,  46  Misc.  414,  92  Supp.  359,  it  was  held^^ 
that  notice,  the  validity  of  which  was  questioned,  was  sufficient. 

In  Armstrong  v.  Chisolm,  100  App.  Div.  440,  91  Supp.  693,  a 
notice  was  held  insufficient  for  vagueness  and  uncertainty.  The 
rule  being  laid  down  that  a  notice  of  lien  must  be  sufficient  in  and 
of  itself,  without  reference  to  extrinsic  proof,  to  supplement  de- 
ficiencies in  it. 

In  Finn  v.  Smith,  186  JST.  Y.  465,  affirming  106  App.  Div. 
616,  94  Supp.  1146,  a  notice  of  lien  was  held  to  b©  fatally  de- 
fective in  that  it  failed  to  state  explicitly,  or  by  plain  inference, 
the  value  of  the  agreed  price  of  the  labor  performed  or  materials 
furnished  at  the  time  of  filing.    Citing  71  App.  Div.  148,  affirmed, 

175  N.  Y.  492,  85  App.  Div.  512,  affirmed,  178  K  y.  632,  and 
distinguishing  Gilmore  v.  Colcord,  183  E".  Y.  342. 

In  New  Jersey  Steel  &  Iron  Co.  v.  Robinson,  85  App.  Div.  512, 
83  Supp.  450,  affirmed,  178  N.  Y.  632,  Hatch,  J.,  page  517,  con- 
siders the  effect  of  the  decision  in  Bradley  &  Currier  Co.  v. 
Pacheteau,  175  K  Y.  492,  reversing  71  App.  Div.  148,  75  Supp. 
531,  holding  that  it  necessarily  follows  from  the  determination  of 
the  Court  of  Appeals  in  that  case  that  the  lien  was  held  to  be  in- 
valid, stating  further,  that  while  it  is  true  that  the  law  requires  a 
liberal  construction  of  the  Lien  Law,  yet  in  order  to  accomplish 
this  result  there  must  be  facts  stated  which  substantially  comply 
with  the  statute  and  from  which  it  is  made  to  appear  that  they  fall 
within  the  provisions  authorizing  the  lien.  If  by  any  fair  con- 
struction the  statement  can  be  construed  to  show  performance  of 
the  work  or  furnishing  of  the  materials,  either  or  both,  effect  will 
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be  given  thereto.  But  where  the  statement  is  so  made  that  it 
neither  includes  one  nor  the  other,  and  each  statement  excludes  the 
other,  there  is  nothing  to  which  a  liberal  construction  can  be 
attached. 

When  a  notice  of  mechanic's  lien  does  not  give  the  street  num- 
ber of  the  premises  and  describes  them  as  half  the  actual  width, 
the  vendee  of  the  purchaser  of  the  whole  premises  on  foreclosure 
will  not  be  compelled  to  take  title  and  may  recover  earnest  money 
paid,  even  though  the  complaint  and  lis  pendens  gave  the  true 
width  of  the  lot.  The  title  is  so  doubtful  that  equity  will  not 
decree  specific  performance.  Such  title  is  also  rendered  doubtful 
by  the  failure  of  the  plaintiff  on  foreclosure  to  make  other  lienors 
who  had  filed  liens  between  his  original  notice  and  an  amend- 
ment to  his  complaint  and  lis  pendens  parties  defendant.  8or- 
ickeroff  v.  Gordon,  120  App.  Div.  748. 

Sub.  2.    Verification  of  Lien.    §  9  (Sub.  7).    Statute. 

§  9.    Snbd.  7  (in  part). 

The  notice  must  be  verified  by  the  lienor  or  his  agent,  to  the  eflfeot  that 
the  statements  therein  contained  are  true  to  his  knowledge,  except  as  to  the 
matters  therein  stated  to  be  alleged  on  information  and  belief,  and  that  aa 
to  those  matters  he  believes  it  to  be  true. 

The  law  does  not  require  notice  to  be  signed  or  subscribed  by 
the  lienor,  but  it  is  enough  if  his  name  appears  at  the  beginning 
of  the  paper.  An  affidavit  following  the  words  of  the  statute  in 
the  verification  thereof  is  sufficient.  Moore  v.  McLaughlin,  66 
Hun,  133,  48  St.  Kep.  879,  21  Supp.  55. 

Verification  in  the  language  of  the  statute  that  the  statements 
therein  contained  are  true  to  the  affiant's  knowledge  or  information 
and  belief,  is  sufficient  to  support  the  lien.  Boyd  v.  Bassett, 
16  Supp.  10,  40  St.  Eep.  658 ;  Schwartz  v.  Allen,  24  St.  Eep.  912, 
7  Supp.  5 ;  Moore  v.  McLaughlin,  21  Supp.  55 ;  Siauhsandt  v.' 
Lennon,  3  Misc.  90.  A  notice  of  lien  signed  and  verified,  but  not 
filed,  does  not  constitute  a  lien,  and  when  assigned  confers  only 
the  right  to  acquire  a  lien.  English  v.  Sill,  18  Supp.  576 ;  English 
v.  Lee,  63  Hun,  572,  45  St.  Eep.  462. 

The  notice  of  claim  filed  must  be  verified,  and  unless  verified 
it  is  a  nullity,  and  after  it  has  been  filed  it  cannot  be  amended. 
Hallahan  v.  Herbert,  57  N.  Y.  409.  A  verification  that  "  the 
statements  therein  contained  are  true  to  his  knowledge  or  informa- 
tion and  belief,"  is  proper  without  designating  what  particular 
Actions,  Vol.  II  —  79 
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statements  in  the  notice  are  sworn  to  upon  information  and  belief 
and  what  upon  knowledge.  Staubsandt  v.  Lennon,  3  Misc.  90,  51 
St.  Eep.  754,  22  Supp.  544,  affirmed,  142  N.  Y.  666.  Where 
a  notice  of  lien,  verified  before  a  commissioner  for  New  York  in 
another  State,  was  filed  without  the  certificate  of  the  Secretary  of 
State  as  to  the  commissioner's  authority,  it  was  held  the  verifica- 
tion was  defective  and  the  notice  of  lien  a  nullity  as  such.  Cream 
City  Furniture  Co.  v.  Squier,  2  Misc.  438,  51  St.  Kep.  118,  21 
Supp.  972. 

A  verification  in  form  "  that  the  statements  in  the  foregoing 
notice  contained  are  true  to  his  knowledge,  information  and 
belief,"  held  sufficient.  Kealey  v.  Murray,  15  Supp.  403.  Under 
prior  statutes  it  was  held  that  a  verification  "  to  the  best  of  his 
knowledge,"  was  insufficient.  Keogh  v.  Main,  50  Supr.  Ct.  183. 
So,  also,  a  verification  that  the  statements  were  "  in  all  respects 
true  to  his  knowledge  and  belief,"  was  held  bad.  Grey  v.  Yorhis, 
8  Hun,  612. 

The  question  of  defective  verification  is  a  mere  irregularity  and 
cannot  be  raised  for  the  first  time  on  appeal.  Moore  v.  McLaugh- 
lin, 21  Supp.  55.  Failure  to  make  a  full  and  complete  verifica- 
tion of  the  notice  of  lien  is  but  an  irregularity  which  is  waived  by 
not  duly  objecting  to  it.  Boyd  v.  Bass&tt,  40  St.  Kep.  658,  16 
Supp.  10.  A  person  who  verifies  a  lien  stating  what  at  the  time 
he  believed  to  be  true,  is  not  prevented  from  enforcing  the  lien 
because  it  subsequently  appears  that  only  a  portion  of  the  work 
sworn  to  had  been  completed.  Ringle  v.  Wallis  Iron  Worlcs,  4 
Misc.  15,  24  Supp.  757. 

Verification  and  filing  of  a  mechanic's  lien  on  behalf  of  a  cor- 
poration, by  its  attorney,  was  held  valid  in  Hine  v.  VanderhecJc, 
56  App.  Div.  621,  67  Supp.  801,  affirmed,  170  K  Y.  580. 

A  verification  in  the  firm  name  which  alone  is  signed  thereto  is 
not  in  compliance  with  the  statute.  Kane  v.  HutJcojf,  81  App. 
Div.  105,  81  Supp.  85. 

A  notice  of  lien  under  the  Consolidation  Act  filed  by  a  material- 
man may  be  verified  by  his  agent,  who  deposes  that  the  statements 
therein  contained  are  true  to  his  own  knowledge  or  information 
and  belief.  McDonald  v.  Mayor,  etc.,  42  Misc.  131,  85  Supp. 
1096.  Affirmed  as  to  one  defendant,  reversed  as  to  another,  and 
passing  upon  verification,  113  App.  Div.  625,  99  Supp.  122. 

It  is  not  necessary  to  verify  notices  of  lien  on  account  of  public 
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improvements.  Clapper  v.  Strong,  90  App.  Div.  536,  85  Supp. 
748, 14  K  Y.  Anna  Cases,  323. 

There  is  appended  to  the  latter  case  a  very  full  note  upon  veri- 
fication of  notice  of  mechanics'  lien,  treating  of  the  statute,  signa- 
ture and  form  of  the  lien. 

A  notice  of  lien  filed  by  a  sub-contractor,  not  verified,  but  having 
attached  thereto  instead  of  the  verification,  a  certificate  of  the 
acknowledgment  by  the  sub-contractor  is  insufficient ;  although  such 
notice  is  ineffectual  to  establish  a  mechanic's  lien  plaintiff  may 
recover  a  personal  judgment  if  the  complaint  states  facts  sufficient 
to  support  a  common-law  action.  Schenectady  Contracting  Co.  v. 
Schenectady  By.  Co.,  106  App.  Div.  336,  94  Supp.  401. 

A  verification  of  a  lien  by  an  agent  of  a  corporation  which 
follows  the  language  of  §  4  is  sufficient,  although  it  does  not  state 
whether  the  verification  is  based  upon  knowledge  or  information 
and  belief.  Union  Stove  Worhs  v.  Klingman,  20  App.  449,  46 
Supp.  721,  affirmed,  164  IST.  T.  589. 

A  lien  under  the  Consolidation  Act  must  be  verified  by  the 
claimant ;  a  verification  by  his  agent  is  insufficient.  McDonald  v. 
Mayor,  29  Misc.  504,  62  Supp.  72,  affirmed,  58  App.  Div.  73,  68 
Supp.  662,  reversed,  170  E".  Y.  409. 

The  omission  of  the  officer  before  whom  a  mechanic's  lien  was 
verified  to  sign  the  jurat  before  it  is  filed  is  not  fatal,  nor  does  the 
fact  that  he  signs  it  and  refiles  the  notice  impair  the  efficacy  of 
the  prior  filing.    Sage  v.  Stafford,  42  App.  Div.  449,  59  Supp.  545. 

Snb.  3    Filing  and  Service  of  Copy  Notice.    §§  10,  11  Statute. 

§  10.  Filing  of  notice. 

The  notice  of  lien  may  be  filed  at  any  time  during  the  progress  of  the  work 
and  the  furnishing  of  the  materials,  or  within  ninety  days  after  the  com- 
pletion of  the  contract,  or  the  final  performance  of  the  work,  or  the  final 
furnishing  of  the  materials,  dating  from  the  last  item  of  work  performed 
or  materials  furnished.  The  notice  of  lien  must  be  filed  in  the  clerk's  office 
of  the  county  where  the  property  is  situated.  If  such  property  is  situated 
in  two  or  more  counties,  the  notice  of  lien  shall  be  filed  in  the  office  of  the 
clerk  of  each  of  such  counties.  The  county  clerk  of  each  county  shall  provide 
and  keep  a  book  to  be  called  the  "lien  docket,"  which  shall  be  suitably  ruled 
in  columns  headed  "  owners,"  "  lienors,"  "  property,"  "  amount,"  "  time  of 
filing,''  "  proceedings  had,"  in  each  of  which  he  shall  enter  the  particulars  of 
the  notice,  properly  belonging  therein.  The  date,  hour  and  minute  of  the 
filing  of  each  notice  of  lien  shall  be  entered  in  the  proper  column.  The  names 
of  the  owners  shall  be  arranged  in  such  book  in  alphabetical  order.  The 
validity  of  the  lien  and  the  right  to  file  a  notice  thereof  shall  not  be  afifected 
by  the  death  of  the  owner  before  notice  of  the  lien  is  filed. 
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§  11.   Service  of  copy  of  notice. 

At  any  time  after  filing  the  notice  of  lien,  the  lienor  may  serve  a  copy 
of  such  notice  upon  the  owner,  by  delivering  the  same  to  him  personally,  or 
if  the  owner  cannot  be  found,  to  his  agent  or  attorney,  or  by  leaving  it  at 
his  last  known  place  of  residence  in  the  city  or  town  in  which  the  real  prop- 
erty or  some  part  thereof  is  situated,  with  a  person  of  suitable  age  and  dis- 
cretion, or  by  registered  letter  addressed  to  his  last  known  place  of  residence, 
or,  if  such  owner  has  no  such  residence  in  such  city  or  town,  or  cannot  be 
found,  and  he  has  no  agent  or  attorney,  by  affixing  a  copy  thereof  conspicu- 
ously on  such  property,  between  the  hours  of  nine  o'clock  in  the  forenoon 
and  four  o'clock  in  the  afternoon.  Until  service  of  the  notice  has  been  made, 
as  above  provided,  an  owner,  without  knowledge  of  the  lien,  shall  be  pro- 
tected in  any  payment  made  in  good  faith  to  any  contractor  or  other  person 
claiming  a  lien.  A  failure  to  serve  the  notice  does  not  otherwise  aflfect  the 
validity  of  such  lien. 

Notice  filed,  but  not  signed,  is  good.  Beeves  v.  8eitz,  47  App. 
Div.  267,  62  Supp.  101. 

It  is  apparent  from  the  whole  statute  that  the  lien  attaches  and 
the  rights  of  the  claimant  as  against  the  owner  of  the  propery 
become  fixed  on  filing  the  notice.  Kelly  v.  Bloomingdale,  139 
N.  Y.  348 ;  Kenny  v.  Apgar,  93  N.  Y.  541 ;  Hall  v.  Sheehan,  69 
N.  Y.  618. 

Under  the  Lien  Law,  the  filing  of  the  prescribed  notice  origi- 
nates the  lien,  and  until  this  is  done  the  labor  or  materialman  has 
no  preferential  right  to  be  paid  out  of  a  sum  due  the  contractor 
from  the  owner  of  the  building.  If,  before  notice  is  filed,  the 
contractor  assigns  to  a  creditor  in  payment  of  his  debt,  the  whole 
or  any  portion  of  the  moneys  due  or  to  become  due  to  him  on 
his  contract,  the  assignee  is  entitled  to  the  same  in  preference 
to  the  lienor.  Stevens  v.  Ogden,  130  IST.  Y.  182.  Same  rule  is 
applied  in  McCorkle  v.  Herrman,  117  IST.  Y.  297. 

A  mechanic's  lien  is  acquired  by  filing  the  notice  prescribed  by 
statute,  and  takes  effect  from  the  time  of  such  filing.  Sinclair  v. 
Fitch,  3  E.  D.  Smith,  677;  Cox  v.  Broderich,  4  E.  D.  Smith, 
721 ;  Noyes  v.  Burton,  29  Barb.  631 ;  Ernst  v.  Beed,  49  Barb. 
367;  Brown  v.  Zeiss,  9  Daly,  242;  Hunger  v.  Curtis,  42  Hun, 
465 ;  Lvvingston  v.  Mildrum,  19  N.  Y.  440 ;  Payne  v.  Wilson,  74 
N.  Y.  348. 

Where  machinery  was  furnished  to  a  brewery  and  the  alteration 
thereof  on  the  31st  of  May,  but  the  plaintiff  was  engaged  until 
the  21st  of  June  in  placing  it  in  position,  it  was  held  that  a  notice 
of  lien  filed  on  the  17th  of  September  was  in  time  and  effectual 
to  perfect  the  lien.     Watts-Campbell  Company  v.  Yuengling,  125 
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H.  Y.  1,  34  St.  Eep.  255,  affirming  51  Hun,  302,  21  St.  Eep.  186, 
3  Supp.  869. 

The  lien  must  be  filed  within  the  time  limited  by  statute  or  it 
is  absolutely  void,  and  this  time  cannot  be  extended  by  tacking 
one  lien  upon  another.  Luiz  v.  Ey,  3  E.  D.  Smith,  621 ;  Hubbell 
V.  Schreyer,  14  Abb.  (N.  S.)  284:;  Donaldson  v.  O'Connor,  1  E.  D. 
Smith,  695 ;  Spencer  v.  Barnett,  35  N.  Y.  94.  AVhere  a  lien  was 
filed  by  a  contractor  in  New  York  city  more  than  sixty  days  after 
the  completion  of  the  work,  though  the  architect's  certificate 
called  for  by  the  contract  had  not  been  given,  it  was  held  invalid. 
Fay  V.  Mvhlher,  1  Misc.  321,  48  St.  Eep.  699,  20  Supp.  671. 
Same  rule  as  to  sub-contractors  and  lien  not  filed  within  ninety 
days.  McMo^on  v.  Hodge,  2  Misc.  234,  50  St.  Eep.  758,  21 
Supp.  971. 

The  labor  must  be  shovsoi  to  be  part  of  a  continuous  work;  it 
cannot  avail  if  it  appears  to  have  been  resorted  to  as  a  pretext  for 
evading  the  law.    Dwffy  v.  Baker,  17  Abb.  N.  0.  357. 

Where  a  lien  is  not  filed  within  ninety  days  after  the  completion 
of  the  contract,  the  fact  that  the  plaintiff  did  work  in  the  interval 
merely  as  a  pretext  for  evading  the  law  will  not  save  the  lien. 
Kelly  V.  W.  J.  Merritt  Co.,  68  Supp.  774. 

Materialman  and  workmen  have  no  lien  upon  or  equity  in 
money  due,  or  paid  in  building  contract  until  they  file  their  liens 
pursuant  to  the  Lien  Law.    Mack  v.  Colleran,  136  N.  Y.  617. 

Where  a  mechanic's  lien  has  been  filed  and  discharged,  the  filing 
of  a  second  similar  lien  on  the  same  dayi  is  unwarranted,  and  it 
will  be  cancelled  with  costs.    In  re  Bur  stein,  68  Supp.  742. 

Service  of  a  copy  of  the  notice  of  lien  is  sufficient.  Kelley  v. 
City  of  Syracuse,  10  Misc.  306,  63  St.  Eep.  534,  31  Supp.  283. 
It  is  not  necessary  to  the  validity  of  a  mechanic's  lien  that  notice 
should  be  served  upon  the  owner.  Pichett  v.  Gollner,  26  St. 
Eep.  691,  7  Supp.  196.  The  provisions  as  to  service  of  notice  of 
lien  on  the  owner  of  other  person  in  interest  will  not  affect  the 
validity  of  the  lien.  The  object  of  the  service  of  notice  is  to 
prevent  payment  by  the  owner  after  filing  the  lien.  Kermey  v. 
Apgar,  93  N.  Y.  541.  The  effect  of  notice  to  the  owner  is  con- 
sidered in  Kelly  v.  Bloomingdale,  19  Supp.  126. 

Filing  notice  of  lien  for  extra  work  must  be  had  within  ninety 
days  of  its  completion  if  independent  of  the  contract,  or  if  made 
a  part  thereof  within  ninety  days  after  the  completion  of  the  con- 
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tract,  and  if  not  so  filed,  the  lien  is  void,  and  a  personal  judgment 
cannot  be  had  against  the  owner  in  an  action  to  foreclose  it.  Cody 
V.  White,  34  Misc.  638,  70  Supp.  589. 

In  an  action  to  foreclose  a  lien  filed  November  16th,  it  appeared 
the  last  item  of  work  was  done  September  8th.  The  last  work 
prior  to  that  time  was  August  4th,  more  than  ninety  days  prior  to 
filing  the  lien.  There  was  evidence  justifying  a  finding  that  the 
contract  work  was  completed  August  4th,  and  the  work  done  Sep- 
tember 8th  was  no  part  thereof,  held  that  the  lien  was  invalid. 
Steuerwald  v.  Gill,  85  App.  Div.  605,  83  Supp.  396. 

A  failure  to  serve  notice  of  lien  within  ten  days  after  filing 
does  not  affect  validity  of  the  lien.  La,  Pasta  v.  Weil,  20  Misc. 
10,  44  Supp.  778.  Keversed  apparently  upon  other  grounds,  20 
Misc.  554,  46  Supp.  275.  Service  upon  the  owner  of  notice  o:^ 
the  lien  is  not  necessary  to  preserve  it,  the  object  of  the  service  is 
to  prevent  payments  by  the  owner  after  filing  the  lien.  Kerwiey 
V.  Apgar,  93  K  Y.  541. 

Work  done  after  the  expiration  of  the  ninety  days  limited  for 
filing  the  lien,  and  not  in  continuance  of  the  work  done  before, 
will  not  serve  to  extend  the  time  for  filing.  McLean  v.  Sanford, 
26  App.  Div.  603,  51  Supp.  678. 

The  right  to  file  a  mechanic's  lien  terminates  with  the  death 
of  the  owner,  and  so  for  work  done  prior  to  such  death  under  a 
contract  made  with  the  owner,  the  contractor  cannot  acquire  a  lien 
by  filing  notice  thereof  after  his  death.  Tuhridy  v.  Wright,  144 
N.  Y.  519,  affirming  7  Misc.  403 ;  citing  Crystal  v.  Flannelly,  2 
E.  D.  Smith,  583;  Meyers  v.  Bennett,  7  Daly,  471;  Brown  v. 
Zeiss,  9  Daly,  240 ;  Leavy  v.  Gardner,  63  N.  Y.  624. 

ARTICLE  IV. 
PBIORITY  OF  LIENS  AND  KIGHTS  OF  PABTZES. 

Subd.  I.  Preference  in  payment,  1254. 

§  13.  Priority  of  liens,  1254. 

I  3414.  Preference  over  contractors,  1255. 
Subd.  2.  Pig/its  of  sub-contractors,  1258. 
Subd.  3.  Miscellaneous  provisions  as  to  rights  of  parties.,  1262. 

Sub.  1.     Preference  in  Payment.     §  13  Statute.     §  3414  Code. 

§  13.   Priority  of  liens. 

A  lien  for  materials  furnished  or  labor  performed  in  the  improvement  of 
real  property  shall  have  priority  over  a  conveyance,  judgment  or  other  claim 
against  such  property  not  recorded,  docketed  or  filed  at  the  time  of  filing 
the  notice  of  such  lien;    over  advances  made  upon  any  mortgage  or  other 


incumbrance  thereon  after  such  filing;  and  over  the  claim  of  a  creditor  who 
has  not  furnished  materials  or  performed  labor  upon  such  property,  if  such 
property  has  been  assigned  by  the  owner  by  a  general  assignment  for  the 
benefit  of  creditors,  within  thirty  days  before  the  filing  of  such  notice.  Such 
liens  shall  also  have  priority  over  advances  made  upon  a,  contract  by 
an  owner  for  an  improvement  of  real  property  which  contains  an  option  to 
the  contractor,  his  successors  or  assigns  to  purchase  the  property,  if  such 
advances  were  made  after  the  time  when  the  labor  began  or  the  first  item 
of  material  was  furnished,  as  stated  in  the  notice  of  lien.  If  several  build- 
ings are  erected,  altered  or  repaired,  or  several  pieces  or  parcels  of  real 
property  are  improved,  under  one  contract,  and  there  are  conflicting  liens 
thereon,  each  lienor  shall  have  priority  upon  the  particular  building  or  prem- 
ises where  his  labor  is  performed  or  his  materials  are  used.  Persons  standing 
in  equal  degrees  as  co-laborers  or  material  men,  shall  have  priority  according 
to  the  date  of  filing  their  respective  liens;  but  in  all  cases  laborers  for  daily 
or  weekly  wages  shall  have  preference  to  the  time  when  such  laborers  shall 
have  filed  their  notices  of  liens. 

§  3414.   Preference  over  contractors. 

When  a  laborer  or  a,  materialman  shall  perform  labor  or  furnish  materials 
for  an  improvement  of  real  property  for  which  he  is  entitled  to  a  mechanic's 
lien,  the  amount  due  to  him  shall  be  paid  out  of  the  proceeds  of  the  sale  of 
such  property  under  any  judgment  rendered  pursuant  to  this  title,  in  the 
order  of  priority  of  his  lien,  before  any  part  of  such  proceeds  is  paid  to  a 
contractor  or  sub-contractor.  If  several  notices  of  lien  are  filed  for  the  same 
claim,  as  where  the  contractor  has  filed  a  notice  of  lien  for  the  services  of  his 
workmen,  and  the  workmen  have  also  filed  notices  of  lien,  the  judgment  shall 
provide  for  but  one  payment  of  the  claim  which  shall  be  paid  to  the  parties 
entitled  thereto  in  the  order  of  priority.  Payment  voluntarily  made  upon 
any  claim  filed  as  a  lien  shall  not  impair  or  diminish  the  lien  of  any  person 
except  the  person  to  whom  the  payment  was  made. 

The  filing  of  the  notice  originates  the  lien.  Before  the  Me- 
chanic's Lien  Act  the  laborer  or  materialman  had  no  right  to  be 
paid  for  his  labor  or  material  out  of  a  sum  which  is  due  from  the 
owner  of  the  building  to  the  contractor  in  preference  to  others, 
but  stood  in  the  same  position  as  other  creditors.  He  may  now 
subject  the  debt  to  the  lien  in  his  favor  on  filing  the  notice  and 
taking  the  proceedings  prescribed  by  the  act,  but  if  before  this 
has  been  done  other  creditors  pursuing  the  usual  remedies  for  the 
collection  of  debts,  have  acquired  a  legal  or  equitable  right  to  have 
the  debt  applied  in  satisfaction  of  their  claims,  the  right  is  not 
overreached  by  a  lien  subsequently  filed  unless  priority  is  given 
by  the  express  provisions  of  the  act.  Section  5  (now  17)  gives 
such  a  lienor  priority  over  any  conveyance  or  judgment  not 
recorded  or  docketed  at  the  time  of  the  filing  of  the  notice  and  over 
advances  subsequently  made  on  any  mortgage  on  the  premises, 
and  over  the  claims  of  general  creditors  under  general  assignment 
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for  the  benefit  of  creditors  made  within  thirty  days  before  the 
filing  of  the  notice  of  lien.  No  other  priorities  are  given  by  the 
act,  McCorkle  v.  Herrman,  117  N.  Y.  297,  27  St.  Eep.  333, 
reversing  22  St.  Eep.  519,  5  Supp.  881. 

Until  the  materialman  files  his  lien  he  obtains  no  preference  to 
be  paid  out  of  a  sum  due  the  contractor  from  the  owner.  Stevens 
V.  Ogden,  130  N.  Y.  182.  A  mechanic's  lien  is  entitled  to  priority 
over  a  conveyance  acknowledged  in  another  State  before  an  officer 
not  authorized  by  the  laws  thereof  to  take  acknowledgments. 
Lemnier  v.  Morison,  89  Hun,  277,  35  Supp.  273. 

A  mechanic's  lien  only  attaches  to  the  extent  of  the  interest  of 
the  owner  at  the  time  notice  of  lien  was  filed,  and  is  subsequent 
to  a  mortgage  executed  by  the  owner  and  recorded  prior  to  the 
filing  of  such  notice  although  after  completion  of  the  building  and 
acceptance  of  the  work.  Munger  v.  Curtis,  42  Hun,  465.  Same 
principle,  Bradley  v.  Stafford,  1  Supp.  138.  A  recorded  mort- 
gage to  secure  advances  was  held  prior  to  a  subsequently  filed 
mechanic's  lien  in  Stuyvesant  v.  Brovrndng,  33  Supr.  Ct.  203. 

A  mortgage  recorded  before  the  filing  of  a  lien  takes  priority 
over  the  lien,  and  this  is  so  although  the  mortgagor  agreed  to  pay 
the  claim  for  which  the  lien  was  filed  out  of  the  loan  obtained 
from  the  mortgage.  Munger  v.  Curtis,  42  Hun,  465 ;  Stevens  v. 
Ogden,  130  IST.  Y.  182 ;  Bradley  v.  Stafford,  1  Supp.  138. 

A  contractor  may  pay  his  creditors  out  of  the  money  due  him 
from  the  owner,  to  the  exclusion  of  the  materialmen  and  laborers 
who  have  not  filed  liens.  Stevens  v.  Ogden,  41  St  Rep.  331, 
reversing  Stevens  v.  Reynolds,  27  St.  Eep.  497,  54  Hun,  419,  7 
Supp.  771.  In  Mahoney  v.  McWalters,  3  App.  Div.  248,  the 
authorities  relative  to  priority  of  liens  are  discussed  and  applied 
to  the  facts,  citing  Murphy  v.  Briggs,  89  N.  Y.  451 ;  McCorkle  v. 
Herrman,  117  N.  Y.  297;  Stevens  v.  Ogden,  130  N.  Y.  182; 
Schafer  v.  Biley,  50  E".  Y.  61. 

Assignment  by  a  sub-contractor  of  his  lien  already  filed,  in  pay- 
ment to  a  materialman,  was  held  to  give  the  latter  precedence  over 
the  materialman  who  thereafter  filed  liens  for  material  furnished 
to  the  sub-contractor.  Wood  v.  Orifenhagen,  37  Misc.  553,  75 
Supp.  1014. 

One  who  furnishes  material  to  a  sub-contractor  for  use  on  a 
contract  with  the  city  and  who  filed  a  lien  therefor  after  the  sulh 
contractor  made  a  general  assignment  for  creditors  is  not  entitled 
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to  priority  in  payment  over  the  general  assignee.    Beading  Hard- 
ware Co.  V.  City  of  New  York,  27  Miso.  448,  59  Supp.  253. 

Section  7  embraces  payments  by  the  principal  contractor  as  well 
as  payments  by  the  owner.  Lawrence  v.  Daxwson.,  34  App.  Div. 
211,  54  Supp.  647. 

In  Garden  City  Co.  v.  Schmigg,  39  Misc.  840,  81  Supp.  496, 
it  was  held  that  an  order  for  payment  of  one-third  of  a  specified 
amount  out  of  each  of  three  designated  installments  to  become 
due  under  a  building  contract,  accepted  by  the  owner,  was  an 
assignment  having  a  preference  over  subsequent  liens. 

In  Hall  V.  City  of  New  York,  79  App.  Div.  102,  79  Supp.  979, 
the  assignment  by  the  contractor  for  the  building  of  public  school 
houses  of  certain  certificates,  was  held  to  give  the  assignee  a  good 
title  to  the  moneys  represented  as  against  subsequent  lienors. 
This  decision  was  modified  as  appears  in  the  opinion,  176  IST.  Y. 
293. 

On  failure  of  the  contractor  to  complete  the  building  and  when 
he  had  been  paid  for  all  the  work  done,  the  guarantor  undertook 
to  complete  it  as  assignee  of  the  contract,  on  his  release  as  guar- 
antor, and  filed  a  lien  for  his  work  when  done ;  held,  that  liens  of 
materialmen  for  materials  furnished  to  the  contractor  filed  before 
the  lien  of  the  guarantor  for  completing  the  work,  being  good  as 
against  the  original  contractor,  were  valid  against  the  guarantor, 
his  assignee  of  the  contract,  and  the  amount  to  be  paid  to  him  by 
the  owner  was  subject  to  the  liens  of  the  materialmen.  Smith  v. 
Lmge,  81  App.  Div.  192,  80  Supp.  1078. 

In  the  absence  of  anything  to  the  contrary  in  a  building  con- 
tract, a  creditor  to  whom  the  contractor  assigns  the  whole  or  a 
portion  of  the  moneys  due  or  to  become  due  acquires  a  preference 
over  a  subsequent  lienor.  Boies  v.  Salt  Springs  Nat.  Bh.,  157  N. 
Y.  322. 

An  assignment  by  the  contractor  of  moneys  due  under  a  contract 
for  the  erection  of  a  public  school  in  New  York  city,  in  con- 
sideration of  moneys  advanced,  has  preference  over  mechanic's 
liens  subsequently  filed  against  such  moneys.  McKay  v.  City  of 
New  York,  46  App.  Div.  579,  62  Supp.  58. 

The  inchoate  right  acquired  by  plaintiff  when  furnishing  ma- 
terial or  labor,  when  perfected  by  filing  its  notice  of  lien  sub- 
sequent to  the  general  assignment  of  the  contractor,  is  superior  to 
a  general  assignment,  or  any  rights  acquired  by  the  assignee  or 
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the  creditors  thereunder  and  the  same  rule  applied  to  voluntary 
proceedings  in  bankruptcy  taken  by  the  contractor,  the  rights  of 
the  lienor  being  prior  to  those  of  the  trustee  in  bankruptcy,  though 
the  actual  filing  of  the  lien  was  subsequent  to  the  adjudication  in 
bankruptcy.  Cram^  Co.  v.  Pneumatic  Signal  Co.,  94  App.  Div. 
53,  87  Supp.  917,  reversing  42  Misc.  338,  86  Supp.  711,  affirmed, 
182  K  Y.  545. 

An  accepted  order,  drawn  by  the  contractor  on  the  owner  in 
favor  of  the  materialman,  is  an  assignment  of  so  much  of  the  pay- 
ment due  the  contractor,  which  the  materialman  does  not  forfeit 
by  a  failure  to  demand  payment  thereof.  White  v.  Lmingston, 
69  App  Div.  361,  75  Supp.  466,  affirmed,  174  N.  Y.  538. 

Sub.  2.     Eights  of  Sub-contractors. 

The  extent  to  which  the  lien  of  a  sub-contractor  attaches  is  (1) 
What  is  due  the  principal  contract  when  it  is  filed.  (2)  To  what- 
ever subsequently  becomes  due  to  him  under  the  contract.  (3) 
To  the  difFerence  due  him  if  he  abandons  the  contract  and  the 
owner  is  obliged  to  complete  it.  Friendship  Mfg.  Co.  v.  Bohrig, 
16  App.  Div.  633,  45  Supp.  1139. 

The  intention  of  the  statute  as  to  the  rights  of  the  sub-con- 
tractor was  that  he  should  be  subrogated  to  the  rights  of  the  con- 
tractor with  respect  to  the  funds  due  or  to  become  due  on  the 
contract  between  the  contractor  and  the  owner.  Hofgesang  v. 
Meyer,  2  Abb.  IST.  C.  Ill ;  Snyder  v.  HoUen,  41  How.  232;  Her- 
bert V.  Herbert,  57  How.  833 ;  McMillan  v.  Seneca  Lahe  Grmpe 
and  Wine  Co.,  5  Hun,  12.  The  latter  case  holds  that  while  the 
contract  remains  in  force  no  payment  made  to  the  contractor 
after  notice  of  lien  has  been  filed  by  a  sub-contractor  can  affect 
the  lien  thereof.  The  operation  of  the  lien  law  when  the  notice 
is  filed  by  a  sub-contractor  is  to  transfer  to  the  lienor  the  con- 
tractor's claim  against  the  owner  pro  tanto.  And,  therefore,  the 
claims  of  sub-contractors  are  subject  to  the  equities  which  exist 
between  parties  to  the  original  contract.  Morgan,  v.  Stevens,  6 
Abb.  ]Sr.  C.  356.  The  effect  of  the  statute  is  that  the  moneys 
due  to  the  contractor  constitute  a  fund  for  the  payment  of  the 
sub-contractors  and  can  only  be  diverted  from  such  purpose  by 
honai  fide  payments  made  by  the  owner  according  to  the  terms  of 
the  agreement.  Crane  v.  Oenin,  60  'E.  Y.  127 ;  Payn  v.  Wilson, 
74  ISr.  Y.  348 ;  Gibson  v.  Lenwne,  94  K  Y.  183 ;  Pod  v.  Campbell, 
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83  N".  Y.  279.  This  being  the  case,  the  sub-contractor  has  a  right 
to  rely  upon  the  terms  of  the  contract.  Lumbard  v.  Syracme, 
55  K  Y.  491. 

The  burden  is  upon  the  sub-contractor  to  show  that  his  labor 
was  performed  and  materials  furnished  according  to  the  contract, 
and  further  that  moneys  are  due  from  the  owner  to  the  contractor 
in  accordance  with  the  terms  of  such  contract  or  were  earned 
under  the  contract.  Haswell  v.  OoodcMld,  12  Wend.  373; 
Walker  v.  Payn,  2  E.  D.  Smith,  662. 

Where  a  sum  in  excess  of  a  sub-contractor's  lien  is  due  to  a 
corporation  upon  a  building  contract  completed  on  the  day  fol- 
lowing its  voluntary  dissolution,  the  court  may  properly  direct 
the  receiver,  on  receipt  from  the  owner  of  a  sum  sufficient  to  pay 
the  lien  and  a  satisfaction  thereof,  to  pay  it  to  the  sub-contractor. 
Matter  of  Christie  Mfg.  Co.,  15  Misc.  588,  36  K  Y.  Supp.  923, 
72  St.  Eep.  350.  A  mortgage  given  by  the  owner  of  the  build- 
ing to  the  contractor's  wife  to  secure  the  payment  of  the  balance 
due  on  the  contract  is  fraudulent  as  to  the  sub-contractors  and 
materialmen  and  should  be  set  aside.  Mahoney  v.  McW alters,  91 
Hun,  247,  36  K  Y.  Supp.  149. 

The  sub-contractor  is  entitled  to  moneys  earned  if  it  be  shown 
that  at  the  time  of  the  filing  of  the  lien  a  sufficient  sum  to  pay 
his  claim  had  been  earned  under  the  contract  according  to  the 
price  agreed  upon.  Wright  v.  Roberts,  43  Hun,  413 ;  Van  Clief 
V.  Van,  Vechfen,  130  JST.  Y.  571.  But  where  at  the  time  of  the 
filing  of  the  lien  there  is  nothing  due  the  contractor  from  the 
owner,  and  before  any  further  sum  becomes  due  the  contractor 
abandons  it  and  there  is  no  provision  for  the  completion  of  the 
work. by  the  owner,  nothing  remains  unpaid  within  the  meaning 
of  the  Lien  Law,  so  as  to  make  the  notice  of  lien  effectual. 
LarTcin  v.  McMullin,  120  JST.  Y.  206,  distinguishing  HacTceft  v. 
Badewu,  63  N.  Y.  476 ;  Bollin  v.  Cross,  45  N.  Y.  766 ;  Murphy  v. 
Buckman,  66  K  Y.  297 ;  Oraf  v.  Self,  109  N.  Y.  369 ;  Wright 
V.  Roberts,  43  Hun,  413;  Van  Clief  v.  Van  Vechten,  48  Hun, 
304,  and  questioning  and  distinguishing  Sheffield  v.  Loeffler,  20 
St.  Eep.  890.  French  v.  Bauer,  134  IST.  Y.  548,  holds  that  one 
who  has  furnished  materials  for  the  sub-contractor  cannot  acquire 
a  lien  against  the  owner  after  the  latter  has  in  good  faith  paid  the 
contractor  and  the  contractor  has  paid  the  sub-contractor  in  full 
for  the  work  done  according  to  its  terms,  even  though  the  owner 
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thereafter  becomes  indelrted  to  the  contractor  upon  the  contract 
for  the  whole  work  to  an  amount  sufficient  to  satisfy  such  a  de- 
mand. The  owner  cannot,  except  in  cases  of  fraud  or  collusion, 
be  compelled  to  pay  any  greater  sums  for  the  completion  of  his 
building  than  that  which  by  his  contract  he  has  agreed  to  pay, 
and  this  is  true  of  a  contractor  who  has  in  his  turn  paid  the  sub- 
contractor the  amount  due  him  after  the  same  has  become  due 
and  payable. 

The  rule  governing  this  class  of  cases  is  laid  down  in  Van  Clief 
V.  Van  Vechten,  130  IST.  Y.  571,  opinion  Vann,  J.,  to  be  that  a  lien 
attaches  if  anything  is  due  the  contractor  pursuant  to  the  terms 
of  the  contract  when  the  lien  is  filed,  or  if  a  sum  subsequently 
becomes  due  thereunder  the  lien  attaches  to  the  extent  of  that 
sum.  Again,  if  nothing  is  due  the  contractor  when  the  lien  is 
filed,  and  he  abandons  the  undertaking  without  just  cause,  but 
the  owner  completes  the  building  according  to  the  contract,  and 
under  a  provision  thereof  permitting  it,  the  lien  attaches  to  the 
extent  of  the  difference  between  the  cost  of  completion  and  the 
amount  unpaid  when  the  lien  was  filed,  citing  a  number  of 
authorities.  Followed  Campbell  v.  CooUj  149  IST.  Y.  557.  Upon 
this  point  see  HeckmamA  v.  Pinkney,  81  N.  Y.  211. 

Money  which  becomes  due  a  sub-contractor  after  the  filing  of 
a  lien  by  one  furnishing  labor  and  supplying  him  with  materials, 
becomes  subject  to  the  lien  of  such  materialman.  There  is  no 
lien  upon  money  due  or  paid  under  a  building  contract  until  the 
filing  of  the  lien;  when  money  due  him  comes  to  a  contractor 
before  the  filing  of  a  lien,  he  is  under  no  obligation  to  apply  it  to 
payment  of  sub-contractors.  Mack  v.  Colleram,  136  N.  Y.  617. 
Where  an  order  in  supplementary  proceedings  is  served  on  the 
contractor  before  liens  are  filed,  the  receiver  has  a  prior  lien  on 
the  funds  due.    McCorkle  v.  Herrman,  117  IST.  Y.  297. 

Sub-contractors  are  entitled  to  recover  from  the  owner  an 
amount  due  the  contractor  at  a  time  when  he  stopped  work  be- 
cause of  his  improper  refusal  to  make  a  payment.  So  they  are 
entitled  to  a  balance  which  becomes  due  the  contractor  when  the 
owner  completed  the  building  for  a  less  sum  than  that  remaining 
unpaid  by  the  contract.     Graf  v.  Self,  109  1^.  Y.  369. 

An  order  on  a  fund  due  the  owner  amounts  in  law  to  an  assign- 
ment of  the  fund.  Such  an  order  upon  the  owner  of  a  building, 
given  by  a  contractor  to  the  sub-contractor  prior  to  the  filing  of 
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any  lien,  was  held  to  be  superior  to  liens  subsequently  filed. 
Lauer  v.  Dunn,  115  E".  Y.  405,  affirming  52  Hun,  191,  23  St. 
Eep.  374,  5  Supp.  161.  A  payment  by  the  owner  or  party  in 
interest  of  an  order  drawn  by  the  contractor  for  a  valuable  con- 
sideration in  favor  of  a  third  person  is  entitled  to  protection 
against  a  lien  filed  by  a  sub-contractor,  when  made  in  good  faith 
and  before  notice  or  knowledge  of  such  lien,  although  the  lien 
was  filed  at  the  time  of  such  payment.  Newman  v.  Levy,  84 
Hun,  478,  32  Supp.  557,  65  St.  Rep.  686.  As  the  statute  is 
remedial  and  was  designed  within  safe  limits  to  enable  the  laborer 
who  had  not  been  paid  by  his  immediate  employer,  to  resort  to 
the  contract,  the  term  "  contractor "  includes  a  sub-contractor. 
Kent  V.  New  York  Central  &  H.  B.  B.  Co.,  12  K  Y.  628 

A  building  contract  provided  for  the  withholding  of  fifteen  per 
cent,  of  the  contract  price  until  the  work  was  completed,  and  the 
owner  undertook  completion  after  part  of  the  work  had  been  done, 
hdd  that  a  lien  filed  by  a  sub-contractor  attached  to  all  sums 
earned  by  the  principal  contractor  and  remaining  unpaid,  subject 
to  deduction,  if  the  amount  remaining  unearned  under  the  original 
contract  should  prove  insufficient  to  meet  the  fair  and  reasonable 
cost  of  completion.  First  National  Bank  of  Warwick  v.  Mitchell, 
46  Misc.  30,  93  Supp.  231. 

The  lien  of  a  sub-contractor  does  not  attach  merely  because  his 
work  was  done  with  the  knowledge  and  consent  of  the  owner. 
Butler  V.  Aquehonga.  Land  Co.,  86  App.  Div.  439,  83  Supp.  874. 

The  lien  of  a  sub-contractor  attaches  to  the  installment  which 
has  become  due  and  owing  to  the  principal  contractor,  and  cannot 
be  affected  by  a  subsequent  breach  of  the  contract  by  the  latter. 
Anisansel  v.  Coggeshall,  83  App.  Div.  491,  82  Supp.  430. 

Where  the  claim  of  a  sub-contractor  for  labor  failed  as  against 
the  owner  for  non-performance  of  the  sub-contract,  the  principal 
contractor  is  not  entitled  to  enforce  a  claim  for  completing  the 
same  contract.    KoM  v.  Fleming,  21  Misc.  690,  47  Supp.  1092. 

Where  a  sub-contractor  defaulted  on  his  contract  and  the  work 
was  completed  by  the  contractor  with  the  consent  of  all  concerned, 
the  lien  of  a  materialman  who  had  furnished  materials  to  the 
sub-contractor  is  continued  the  same  as  if  the  sub-contractor  had 
completed  the  work.  By  completing  the  sub-contractor's  contract 
on  his  account,  the  contractor  did  not  make  himself  personally 
liable  for  claims  against  the  sub-contractor  for  materials  and  work. 
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The  burden  was  upon  the  plaintiff  to  show  the  actual  cost  of  com- 
pletion of  the  work  and  the  amount  of  overplus.  Martin  v.  Plor 
hive,  112  App.  Div.  347,  98  Supp.  577. 

Where  a  sub-contractor  abandons  his  contract  upon  a  building 
and  the  contractor  completed  the  work,  held,  that  the  employees 
of  the  sub-contractor  only  had  a  lien  upon  the  difference  between 
the  cost  of  completion  and  the  amount  unpaid  when  the  lien  was 
filed.  That  even  if  the  contractor  promised  the  employees  of  the 
sub-contractor  to  pay  their  claims,  he  would  not  be  liable  as  the 
promise  was  without  consideration  and  void  by  the  Statute  of 
Frauds.  Murphy  v.  Ciiy  of  Watertown,  112  App.  Div.  670,  9& 
Supp.  6. 

The  burden  is  upon  the  sub-contractor  and  materialman  to  show 
that  there  is  a  sum  due,  or  to  become  due,  on  which  their  liens 
will  attach.    Brainard  v.  Cowniy  of  Kings,  155  JST.  Y.  538. 

A  sub-contractor  to  recover  of  the  owner,  must  show  that  some- 
thing was  due  from  him  to  the  principal  contractor  at  the  time 
the  lien  was  filed,  or  became  due  thereafter.  Madden  v.  Lennon, 
23  Misc.  704,  52  Supp.  8. 

Where  the  owner  completes,  under  a  provision  in  the  contract, 
after  the  contractor's  default,  such  default  does  not  wholly  forfeit 
the  right  of  the  latter  to  the  final  payment,  but  any  balance  over 
the  cost  of  completion  may  be  made  the  basis  of  a  lien  in  favor 
of  a  sub-contractor.  Dyer  v.  Osborne,  28  Misc.  284,  58  Supp. 
1123. 

Where  a  contract  provided  that  the  owner  could  complete  the 
work  if  the  contractor  defaulted,  a  sub-contractor's  lien  will 
attach  to  the  balance  of  the  contract  price  in  the  owner's  hands, 
after  deducting  the  cost  of  completion.  Schmohl  v.  O'Brien,  25 
Misc.  699,  55  Supp.  629. 

Sub.  3.    Miscellaneous  Provisions  as  to  Eights  of  Parties. 

A  lien  for  materials  or  labor  furnished  a  contractor,  who  failed 
to  complete,  does  not  attach  to  percentages  retained  under  the  con- 
tract and  payable  only  on  completion  of  the  work  or  to  an  install- 
ment not  payable  because  not  included  in  the  engineer's  certificate. 
Brainard  v.  County  of  Kings,  155  N.  Y.  538. 

In  order  to  render  a  mechanic's  lien  enforceable  by  one  fur- 
nishing goods  to  a  sub-contractor,  it  must  appear  that  something 
is  due  from  the  contractor  to  the  owner.  Ball  &  Wood  Co.  v. 
Clarh  &  Sons  Co.,  31  App.  Div.  356,  52  Supp.  443, 
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A  lien  for  material  furnished  a  sub-contractor  can  only  be 
enforced  to  the  extent  of  moneys  found  due  him  from  the  con- 
tractor. Wright  v.  Schohaa-ie  Valley  By.  Co.,  116  App.  Div. 
542,  101  Supp.  801. 

The  fact  that  the  sub-contractor  receives  from  the  principal 
contractor  a  note  for  his  claim  against  him  does  not  extinguish 
the  debt  nor  prevent  the  former,  upon  the  dishonor  of  the  note, 
prior  to  the  expiration  of  the  time  for  filing  a  mechanic's  lien, 
from  availing  himself  of  such  remedy.  Miller  v.  Smith,  20  App. 
Div.  507,  47  Supp.  49. 

On  the  filing  of  a  lien,  if  anything  is  due  the  contractor,  virhen 
the  lien  is  filed,  it  attaches  to  that  extent;  but,  if  nothing  is  due, 
but  a  certain  amount  thereafter  becomes  due,  the  lien  attaches 
to  the  extent  of  that  sum,  and,  if  the  contractor  abandons  the 
ujndertaking  and  the  owner  completes  the  building,  the  lien 
attaches  to  the  extent  of  the  difference  between  the  cost  of  com- 
pletion and  the  amount  unpaid  when  the  lien  was  filed.  White 
V.  Livingston,  69  App.  Div.  361,  75  Supp.  466,  affirmed,  174  N. 
T.  538. 

A  mechanic  engaged  by  the  contractor,  in  order  to  hold  the 
owner,  must  show  that  at  the  time  of  the  filing  of  the  lien  there 
was  due  or  that  subsequently  became  due,  from  the  owner  to  the 
contractor,  a  sum  applicable  toward  the  satisfaction  of  the  debt 
due  the  mechanic.  In  such  a  case  where  the  contractor  has 
failed  in  the  substantial  performance  of  the  work  he  assumed 
to  perform,  abandons  the  work  and  the  owner  completes  it,  at  a 
cost  exceeding  the  balance  of  the  contract  price,  a  judgment 
against  the  owner  will  not  be  sustained.  Lemieux  v.  English,  19 
Misc.  545,  43  Supp.  1066. 

The  sub-contractor  plaintiff  in  a  court  not  of  record,  although 
not  bound  to  allege  the  existence  of  the  indebtedness  by  the 
owner  to  the  contractor,  cannot  recover  unless  he  furnishes  proof 
that  there  was  some  amount  due  to  which  the  lien  could  attach. 
Kemey  v.  De  Bago,  20  Misc.  105,  45  Supp.  77. 

Plaintiff  pleaded  a  contract  under  which  its  notice  of  lien  was 
filed,  and  it  appeared  that  the  contract  was  abandoned  before  com- 
plete performance,  which  was  not  prevented  by  the  other  con- 
tracting party,  held,  that  it  was  not  entitled  to  recover  for  the 
work  done,  and  there  was  nothing  on  account  of  which  a  lien 
could  be  filed.     McKnight  Flintic  Stone  Co.  v.  City  of  New  YorTc, 
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78  App.  Div.  641,  79  Supp.  521 ;  afSrmed  without  opinion,  176 
K  Y.  586. 

An  order  of  the  contractor  accepted  by  the  owner  in  writing 
"  when  due "  in  favor  of  the  materialman  who  continued  to 
furnish  materials  after  he  had  refused  to  furnish  more,  at  the 
request  of  the  owner  and  upon  her  promise  to  pay  his  entire 
claim,  held,  an  independent  contract  upon  her  part  and  not  to 
require  filing  under  the  lien  law.  Mayer  v.  Killilea,  63  App. 
Div.  318,  71  Supp.  786. 

Where  a  contract  for  the  erection  of  a  building  requires  pay- 
ments in  installments  as  the  work  progresses,  on  the  contractor's 
abandonment  of  the  work  on  account  of  the  owner's  failure  to  pay 
an  installment,  it  is  incumbent  on  him  to  show,  in  order  to  force 
his  lien,  a  full  performance  of  his  obligations,  without  any  sub- 
stantial omission,  as  conditions  precedent  to  the  payment  of  the 
installment.  McGraih  v.  Horgan,  72  App.  Div.  152,  76  Supp. 
412. 

The  right  to  a  lien  may  be  waived  by  express  agreement 
Tombs  V.  Rochester  R.  R.  Co.,  18  Barb.  583.  And  a  consent  by 
parties  to  submit  their  respective  claims  to  arbitration  is  a  waiver 
of  the  right  to  enforce  a  demand  by  filing  a  lien.  New  YorTe 
Lumber  and  Wood  Working  Co.  v.  Schneider,  1  Supp.  441,  16 
St.  Kep.  698.  But  it  seems  otherwise  if  by  the  terms  of  the  con- 
tract an  arbitration  has  not  been  provided  for.  CooJce  v.  Odd 
,  Fellows'  Fraternal  Union,  49  Hun,  23,  1  Supp.  498. 

Where  the  contract  provided  that  differences  between  the  par- 
ties should  be  submitted  to  arbitration,  and  it  did  not  appear 
defendant  took  any  steps  to  arbitrate,  the  defence  was  held  to  be 
unavailing.     Smith  v.  AlTcer,  102  N.  Y.  87. 

The  lien  of  a  materialman  cannot  be  affected  by  a  subsequent 
arrangement  between  the  owner  and  contraotoi*.  Jenks  v.  Brown, 
66  K  Y.  629. 

It  was  held,  under  the  Laws  of  1875,  that  a  materialman  could 
acquire  a  lien  only  to  the  extent  of  the  sum  due  from  the  owner 
to  the  contractor  at  the  time  of  filing  the  lien,  and  that  if  the 
owner  had  before  that  time,  at  the  request  of  the  contractor, 
accepted  his  orders  in  favor  of  other  creditors,  such  acceptance 
constituted  payment  to  that  extent  and  defeated  the  lien.  Oibson 
V.  Lenane,  94  N.  Y.  183.  Under  the  Laws  of  1873  it  was  held 
that  the  consent  of  the  owner  in  making  the  erections  and  improve- 
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ments  upon  real  estate  was  sufficient  to  give  a  lien,  and  that  it 
was  not  necessary  he  should  contract  directly  for  them.  Otis  v. 
Bodd,  90  N.  Y.  336. 

Where  the  contract  authorized  the  owner  to  complete  the  work, 
after  default  on  the  part  of  the  contractor,  the  lien  of  a  sub- 
contractor will  attach  to  whatever  sum  remains  due  on  the  con- 
tract price  after  deducting  therefrom  the  sums  paid  by  the  owner 
to  complete  the  work.  Foshay  v.  Rohinson,  137  N.  Y.  134. 
Where  there  was  no  provision  of  this  kind  in  the  contract  and 
the  contractor  failed  to  complete  his  work,  and  it  was  completed 
by  the  owner,  and  after  deducting  the  expense  a  balance  remained, 
it  was  held  that  plaintiff's  lien  could  not  be  sustained,  as  nothing 
was  due  the  contractor  when  the  lien  was  filed  and  nothing  became 
due  to  him  thereafter  by  reason  of  his  breach.  Hollister  v.  Mott, 
132  N.  Y.  18.  See,  also,  Pell  v.  Baur,  133  N.  Y.  377.  A 
lien  cannot  be  acquired  after  the  death  of  the  owner  for  work 
performed  or  material  furnished  during  his  lifetime.  Tubridy 
V.  Wright,  144  IST.  Y.  519,  64  St.  Eep.  46,  affirming  7  Misc.  403, 
58  St.  Eep.  52,  27  Supp.  978. 

Where  the  owner  completes  the  work  according  to  the  terms  of 
the  contract,  the  contractor  having  abandoned  it,  the  liens  of 
materialmen  attach  to  any  balance  of  the  contract  price  remaining 
after  deducting  the  amount  paid  to  the  contractor  and  the  expense 
of  completing  the  work.  McKee  v.  Bapp.  69  St.  Rep.  291,  35 
Supp.  175,  following  Ogden  v.  Alexander,  140  N.  Y.  356. 

Although  nothing  is  due  a  contractor  where  a  lien  is  filed  by  a 
sub-contractor,  and  the  contractor  abandons  the  work ;  if  the  owner 
completes  the  building  according  to  the  contract,  and  under  a 
provision  authorizing  him  so  to  do,  the  lien  of  the  sub-contractor 
attaches  to  the  extent  of  the  difference  between  the  cost  of  com- 
pletion and  the  amount  unpaid  to  the  contractor  when  the  lien  was 
filed.  And  in  such  case  an  architect's  certificate  is  not  necessary 
to  enable  the  sub-contractor  to  enforce  the  lien,  although  required 
by  the  original  contract  between  the  owner  and  contractor.  Camp- 
hell  V.  Coon,  149  N.  Y.  556,  reversing  8  Misc.  234,  following 
Van  Clief  v.  Van  Vechten,  130  N.  Y.  571,  distinguishing  Bir- 
mingham Foimdry  v.  Glen  Cove  Mfg.  Co.,  78  N.  Y.  130. 

Where  a  contractor  by  a  provision  on  his  contract  waives  his 
right  to  file  a  mechanic's  lien,  any  party  interested  may  demand 
Actions,  Vol.  II  —  80 
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a  strict  performance  of  the  contract.     Matthews  v.  Young,  16 
Misc.  525. 

A  lien  may  be  filed  in  anticipation  of  work  to  be  done  or 
materials  to  be  furnished,  and  if  an  action  is  brought  to  foreclose 
before  the  work  has  been  completed,  a  recovery  may  be  had  for 
all  that  is  due  at  the  time  of  trial.  Bingle  v.  Wallis  Iron  Works, 
85  Hun,  279,  32  Supp.  1011,  66  St.  Eep.  494,  affirmed,  155  K 
Y.  679.  A  mere  agreement  to  take  notes  in  payment  does  not 
deprive  a  mechanic  of  his  right  to  file  a  lien.  Keogh  v.  Eisen- 
herg,  7  Misc.  79,  27  Supp.  356,  57  St.  Eep.  91,  affirmed,  149  K 
Y.  592 ;  also.  Bates  v.  Trustees  Masonic  Hall  Asylum  Fund,  1 
Misc.  609,  27  Supp.  951,  58  St.  Eep.  790. 

Where  the  work  is  abandoned  by  the  contractor  and  completed 
by  the  owner  under  contract,  the  liens  of  materialmen  and  sub- 
contractors are  enforceable  against  the  balance  of  the  contract 
price  remaining  after  deducting  the  cost  of  completion.  McEee 
V.  Rapp,  35  Supp.  175,  69  St.  Eep.  291.  However,  where  sub- 
contractors voluntarily  surrender  their  contract  and  at  their 
request  the  contractor  assumes  charge  of  the  work  and  completes 
it  on  their  account,  the  creditors  of  the  sub-contractors  are  not 
entitled  to  recover  upon  liens  filed  by  them  except  on  proof  that 
some  amount  was  due  such  sub-contractors  after  deducting  the 
cost  of  completion.  Bramard  v.  County  of  Kings,  84  Hun,  290, 
32  Supp.  311,  65  St.  Eep.  468. 

Where  an  owner  of  lands  executes  a  mortgage  to  a  contractor 
engaged  in  the  construction  of  a  house  thereon  as  security  for  a 
portion  of  the  contract  price,  and  not  as  payment  thereof,  the 
mortgage  debt  is  to  be  treated  as  a  sum  due  upon  t^e  contract, 
and  a  mechanic's  lien  filed  before  the  mortgage  was  paid,  for 
materials  furnished  the  contractor,  attaches  to  the  mortgage  debt. 
Gass  V.  Souther,  46  App.  Div.  256,  61  Supp.  305,  affirmed  with- 
out opinion,  167  IST.  Y.  604. 

An  owner  who  examines  the  house  and  points  out  many  defects 
in  its  construction,  which  he  requires  shall  be  remedied,  does  not, 
by  taking  possession  of  and  occupying  the  house,  waive  other  and 
further  defects  in  the  building  which  he  had  not  discovered  when 
he  took  possession.  Spence  v.  Ha/m,  27  App.  Div.  379,  50  Supp. 
960,  affirmed,  163  N.  Y.  220. 

Lienors  agreed  in  writing  with  a  mortgagee  who  sold  the  prem- 
ises against  which  liens  were  filed  in  foreclosure  of  a  prior  mort- 
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gage,  that  if  the  mortgagee  would  distribute  the  surplus  moneys 
in  foreclosure,  as  directed  in  the  written  agreement,  they  would 
satisfy  their  liens.  Held,  that  the  lienors  thereby  waived  any 
right  to  participate  in  the  surplus  moneys.  Taylor  v.  Dutcher,  60 
App.  Div.  531,  69  Supp.  951. 

The  fact  that  a  general  contractor  was  adjudged  a  voluntary 
bankrupt  intermediate  the  time  when  labor  was  performed  and 
materials  furnished  by  a  sub-contractor,  and  the  filing  of  the  lien 
by  him,  will  not  operate  to  defeat  the  lien.  During  the  time 
allowed  by  the  statute  within  which  a  contractor,  sub-contractor 
or  materialman  may  file  his  lien,  a  preferential  statutory  right 
exists  in  favor  of  such  contractor  in  the  nature  of  an  unperfected, 
equitable  lien,  which  will  not  be  cut  off  by  an  adjudication  in 
bankruptcy  until  after  the  ninety  days  which  the  statute  gives  to 
file  the  lien  has  expired.  Crane  Co.  v.  Pneumatic  Signal  Co., 
94  App.  Div.  53,  87  Supp.  917,  affirmed,  182  N.  Y.  545. 

A  contractor  who  has  abandoned  the  work  which  the  owner 
completes  under  the  contract,  which  authorizes  a  reduction  there- 
for from  the  contract  price,  is  still  entitled  to  enforce  his  lien  for 
the  balance.  Bohinson  v.  Chinese  Charitable  and  Benevolent 
Assn.,  35  App.  Div.  439,  54  Supp.  858. 

A  provision  in  a  building  contract  between  private  parties  that 
no  payment  shall  be  made  until  the  contractor  has  produced  a 
certificate  that  there  are  no  liens  filed  against  the  building  or 
premises  is  only  for  the  protection  of  the  owner  and  not  for  that 
of  laborers  or  materialmen,  and  is  waived  where  the  owner  elects 
to  complete  on  an  abandonment  by  the  contractor  and  pays  the 
balance  due  into  court  for  the  determination  of  claims  made  by  an 
assignee  of  the  contractor  and  subsequent  lienors.  Bates  v.  Salt 
Springs  Nat.  BTc.,  157  N.  Y.  322. 

ARTICLE  V. 

PAYMENTS  IN  ADVANCE  AND   DEMAND  FOR  TERMS  OF 

CONTRACT. 

§  7-  Liability  of  owner  for  advance  payments,  collusive  mortgages  and 

incumbrances,  1267. 
§  8.   Terms  of  contract  may  he  demanded,  1268. 

§  7.  Liability  of  owuer  for  advance  payments,  collusive  mort- 
gages and  incnmbrances. 

Any  payment  by  the  owner  to  a  contractor  upon  a  contract  for  the  improve- 
ment of  real  property,  made  prior  to  the  time  when,  by  the  terms  of  the  con- 
tract, such  payment  becomes  due,  for  the  purpose  of  avoiding  the  provisions 
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of  this  article,  shall  be  of  no  effect  as  against  the  lien  of  a  sub-contractor, 
laborer  or  materialman  under  such  contract,  created  before  such  payment 
actually  becomes  due.  A  mortgage,  lien  or  incumbrance  made  by  an  owner 
of  real  property,  for  the  purpose  of  avoiding  the  provisions  of  this  article, 
with  the  knowledge  or  privity  of  the  person  in  whose  favor  the  mortgage, 
lien  or  incumbrance  is  created,  shall  be  void  and  of  no  effect  as  against  a 
claim  on  account  of  the  improvement  of  such  real  property,  existing  at  the 
time  of  the  creation  of  such  mortgage,  lien  or  incumbrance. 

§  8.    Terms  of  contract  may  be  demanded. 

A  statement  of  the  terms  of  a  contract  pursuant  to  which  an  improvement 
of  real  property  is  being  made,  and  of  the  amount  due  or  to  become  due 
thereon,  shall  be  furnished  upon  demand,  by  the  owner,  or  his  duly  authorized 
agent,  to  a  sub-contractor,  laborer  or  materialman  performing  labor  for 
or  furnishing  materials  to  a  contractor,  his  agent  or  sub-contractor,  under 
such  contract.  If,  upon  such  demand  the  owner  refuses  or  neglects  to  fur- 
nish such  statement  or  falsely  states  the  terms  of  such  contract  or  the  amount 
due  or  to  become  due  thereon,  and  a  sub-contractor,  laborer  or  materialman 
has  not  been  paid  the  amount  of  his  claim  against  a  contractor  or  sub-con- 
tractor, under  such  contract,  and  a  judgment  has  been  obtained  and  execution 
issued  against  such  contractor  or  sub-contractor  and  returned,  wholly  or 
partly  unsatisfied,  the  owner  shall  be  liable  for  the  loss  sustained  by  reason 
of  such  refusal,  neglect  or  false  statement,  and  the  lien  of  such  sub-contractor, 
laborer  or  materialman,  filed  as  prescribed  in  this  article,  against  the  real 
property  improved  for  the  labor  performed  or  materials  furnished  after  such 
demand,  shall  exist  to  the  same  extent  and  be  enforced  in  the  same  manner 
as  if  such  labor  and  materials  had  been  directly  performed  for  and  furnished 
to  such  owner. 

It  is  said  by  Grover,  J.,  opinion  Lumhard  v.  Syracuse,  etc.,  R. 
E.  Co.,  55  ISr.  Y.  491,  that  a  party  furnishing  materials  or  doing 
work  relying  on  the  lien  given  by  statute  for  security,  must  exam- 
ine the  contract  with  the  owner,  for  it  is  only  to  the  extent  of  what 
is  due  or  to  become  due  upon  this  contract  that  the  lien  can 
attach.  If  he  furnishes  the  material  or  does  the  work  for  a  sub- 
contractor in  like  reliance,  he  should  not  only  examine  the  con- 
tract with  the  owner,  but  also  that  of  the  sub-contractor,  or  if  the 
sub-contractor  fails  to  perform  his  contract  so  that  nothing  becomes 
payable  thereon,  or  is  paid  in  full  according  to  its  terms,  in  case 
of  performance,  there  can  be  no  lien  within  the  principle  of  Car- 
man V.  Mclncrow,  13  N.  Y.  70. 

The  provisions  of  §  7  do  not  render  ineffective,  as  against  the 
lien  of  sub-contractors,  advance  payment,  unless  made  to  avoid 
the  provisions  of  the  act.  Nor  is  an  owner,  under  that  section, 
making  advance  payments  to  a  building  contractor  prior  to  the 
filing  of  sub-contractors'  liens,  in  order  that  the  work  might  ad- 
vance, under  any  obligation  to  notify  such  subsequent  lienors  of 
such  payments,  and  failure  to  do  so  is  not  proof  of  a  purpose  to 
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avoid  the  provisions  of  the  act.  Nor  is  the  failure  of  sub-con- 
tractors to  file  orders  given  them  by  the  ov?ner  for  the  cancella- 
tion of  their  lien  evidence  of  a  purpose  to  deceive  subsequent 
lienors.  Tommasi  v.  ArchihaM,  114  App.  Div.  838,  100  Supp. 
367. 

"Where  an  ovmer  in  good  faith  and  v^ithout  collusion,  pays  the 
contractor  the  full  price  for  improvements  erected  on  his  land,  he 
is  not  liable  to  a  sub-contractor  for  the  amount  due  him  because 
he  permitted  such  sub-contractor  to  continue  the  work.  Drall  v. 
Gordon,  51  Misc.  618,  101  Supp.  171. 

The  provisions  of  §  7  that  payments  made  by  the  ovyner  before 
they  become  due,  for  the  purpose  of  avoiding  the  provisions  of  the 
lien  law  shall  be  ineffectual  as  against  the  lien  of  a  sub-con- 
tractor, only  foibid  collusive  advance  payments.  Wolf  v.  Mendel- 
sohn, 87  Supp.  465. 

The  owner  who  in  good  faith  mailed  to  the  contractor  checks 
in  full  payment  on  the  same  day  and  within  the  hour  that  the 
sub-contractor  filed  his  lien,  was  held  protected  from  liability  by- 
§  11.  Snyder  v.  Monroe-Eckstein  Brewing  Co.,  107  App.  Div. 
328,  95  Supp.  144,  affirmed,  188  JST.  Y.  576. 

A  payment  made  in  advance  of  the  time  fixed  by  the  contract 
is  to  be  excluded  from  calculation  in  determining  the  balance  for 
which  the  owner  is  liable  only  when  such  payment  is  made  for  the 
purpose  of  avoiding  the  provisions  of  the  law.  Behrer  v.  McMil- 
lan, 114  App.  Div.  450,  100  Supp.  35. 

An  order  drawn  by  a  contractor  payable  from  a  particular  fund 
takes  precedence  of  a  mechanic's  lien  filed  after  notice  of  the 
order.  Bradley  &  Currier  Co.  v.  Ward,  15  App.  Div.  386,  44 
Supp.  164,  affirmed,  162  K  Y.  618. 

In  Smack  v.  Cathedral  of  Incarrudion,  31  App.  Div.  559,  52 
Supp.  168,  it  was  held  that  the  provision  of  §  2  of  the  Laws  of 
1885  that  an  owner  of  property  who  "  Shall  for  the  purpose  of 
avoiding  the  provisions  of  this  act,  or  in  advance  of  the  terms  of 
any  contract,  pay  by  collusion  "  shall  be  liable  for  the  amount 
that  would  have  been  unpaid,  applies  to  contractors  as  well  as 
owners.  Where,  however,  the  parties  complaining  are  not  preju- 
diced by  an  advance  payment,  they  cannot  compel  the  contractor 
to  pay  to  them  the  amount  of  such  advance  payment 

Where  a  materialman  was  induced  to  delay  filing  his  lien  by 
representations  of  the  contractor  that  a  certain  percentage  of  the 
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amount  due  the  sub-contractor  would  be  retained  until  the  com 
pletion  of  the  building  as  provided  in  the  contract  with  the  sub- 
contractor, and  upon  the  same  day  the  contractor  paid  to  other 
materialmen  sums  due  the  sub-contractor  and  also  paid  to  the 
latter  the  percentage  referred  to  before  it  was  due,  such  payments 
must  be  deemed  to  have  been  paid  with  intent  to  avoid  the  statute, 
and  are  not  to  be  considered  in  determining  the  amount  due  the 
sub-contractor.  Lawrence  v.  Dawson^  34  App.  Div.  211,  54 
Supp.  647. 

Payment  by  one  of  the  contractors  in  good  faith,  before  the 
work  is  completed,  does  not  make  the  owner  liable  to  a  sub-con- 
tractor for  a  debt  due  him  from  his  principal,  nor  does  permitting 
the  sub-contractor  to  fulfil  his  contract  thereafter  amount  to  such 
a  consent  as  will  enable  him  to  file  a  lien.  De  Lorenzo  v.  Yon 
Baitz,  44  App.  Div.  329,  60  Supp.  736. 

Where  an  owner  in  good  faith  and  without  collusion  paid  the 
contractor  the  full  price,  he  is  not  liable  to  a  sub-contractor  for  an 
amount  due  him  because  he  permitted  such  sub-contractor  to  con- 
tinue the  work.     Droll  v.  Gordon,  51  Misc.  618,  101  Supp.  171. 

An  owner  who  has  entered  into  a  secret  and  collusive  agreement 
with  the  contractor  to  erect  a  building  that  the  contract  price 
shall  appear  to  be  more  than  it  really  is,  for  the  purpose  of  im- 
posing upon  a  proposed  lender  of  money  on  the  property,  and  who 
has  placed  such  contract  in  the  hands  of  a  materialman,  who  has 
in  good  faith  furnished  materials  on  the  strength  thereof,  will  not 
be  permitted  to  dispute  the  amount  stated  in  the  contract  in  an 
action  to  foreclose  the  materialman's  lien.  Hitchings  v.  Teague, 
113  App.  Div.  670,  99  Supp.  967. 

In  a  suit  by  sub-contractor,  evidence  that  plaintiff  informed  the 
owner's  agent  that  the  contractor  had  not  paid  plaintiff,  and  that 
the  agent  stated  he  would  see  the  owner  "  about  it,"  in  the  absence 
of  proof  that  the  agent  did  see  the  owner  either  before  or  after 
he  had  paid  the  contractor  the  full  contract  price  or  that  he  ever 
communicated  the  fact  of  plaintiff's  claim  to  the  ovsrner,  was  in- 
sufficient to  show  that  the  payment  was  not  made  in  good  faith. 
Drall  V.  Gordon,  51  Misc.  618,  101  Supp.  171. 
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AETICLE  VI. 

EFFECT  OF  ASSIGNMEUT  OF  LIEN  OB.  CONTBACT. 

I  14.  Assignment  of  lien,  1271. 

I  15.  Assignments  of  contracts  and  orders  to  be  filed,  1271. 
§  14.   Assignment  of  lien. 

A  lien,  filed  as  prescribed  in  this  article,  may  be  assigned  by  a  written 
instrument  signed  and  acknowledged  by  the  lienor,  at  any  time  before  the 
discharge  thereof.  Such  assignment  shall  contain  the  names  and  places  of 
residence  of  the  assignor  and  assignee,  the  amount  of  the  lien  and  the  date 
of  filing  the  notice  of  lien,  and  be  filed  in  the  office  where  the  notice  of  the 
lien  assigned  is  filed.  The  facts  relating  to  such  an  assignment  and  the 
names  of  the  assignee  shall  be  entered  by  the  proper  officer  in  the  book  where 
the  notice  of  lien  is  entered  and  opposite  the  entry  thereof.  Unless  such 
assignment  is  filed,  the  assignee  may  not  be  made  a  defendant  in  an  action 
to  foreclose  a  mortgage,  lien  or  other  incumbrance.  A  payment  made  by 
the  owner  of  the  real  property  subject  to  the  lien  assigned  or  by  his  agent 
or  contractor,  or  by  the  contractor  of  a  municipal  corporation,  to  the  original 
lienor,  on  account  of  such  lien,  without  notice  of  such  assignment  and  before 
the  same  is  filed,  shall  be  valid  and  of  full  force  and  effect.  Except  as 
prescribed  herein,  the  validity  of  an  assignment  of  a  lien  shall  not  be  affected 
by  a  failure  to  file  the  same. 

§  15.   Assignments  of  contracts  and  orders  to  be  filed. 

No  assignment  of  a  contract  for  the  performance  of  labor  or  the  furnishing 
of  materials  for  the  improvement  of  real  property  or  of  the  money  or  any 
part  thereof  due  or  to  become  due  therefor,  nor  any  order  drawn  by  a  con- 
tractor or  sub-contractor  upon  the  owner  of  such  real  property  for  the  pay- 
ment of  such  money  shall  be  valid,  until  the  contract  or  a  statement  oon- 
taining  the  substance  thereof  and  such  assignment  or  a  copy  of  each  or  a 
copy  of  such  order,  be  filed  in  the  office  of  the  county  clerk  of  the  county 
wherein  the  real  property  improved  or  to  be  improved  is  situated,  and  in 
case  of  a  contract  with  a  municipal  corporation,  also  with  the  comptroller 
or  chief  fiscal  officer  thereof,  and  such  contract,  assignment  or  order  shall 
have  effect  and  be  enforceable  from  the  time  of  such  filing.  Such  clerk  shall 
enter  the  facts  relating  to  such  assignment  or  order  in  the  "  lien  docket " 
or  in  another  book  provided  by  him  for  such  purpose.  (Amended  chap.  361, 
Laws  1907. 

Laws  189Y,  chap.  418,  §  15,  providing  that  no  assignment  of  a 
contract  for  the  furnishing  of  materials  for  the  improvement  of 
real  property  or  money,  or  any  part  thereof,  due  or  to  become  due 
therefor,  shall  be  valid  until  the  contract,  or  a  statement  contain- 
ing the  substance  thereof,  and  such  assignment,  or  a  copy  of  each, 
etc.,  be  filed  in  the  office  of  the  county  clerk  of  the  county  wherein 
the  real  property  improved  is  situated,  does  not  apply  to  a  gen- 
eral assignment  for  the  benefit  of  creditors,  so  that  the  execu- 
tion and  delivery  by  a  contractor  of  such  an  assignment  in  accord- 
ance with  Laws  1877,  chap.  466  (General  Assignment  Act),  is 
sufficient  to  give  the  assignee  a  preference  over  subsequent  liens 
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claimed  by  sub-contractors  on  the  money  due  from  the  owner. 
Armstrong  v.  Borden's  Condensed  Milk  Co.,  65  App.  Div.  503, 
72  Supp.  1014. 

A  mechanic's  lien  or  any  part  of  it  may  be  assigned  condition- 
ally or  otherwise,  and  the  assignee  is  a  proper  party  in  a  proceed- 
ing to  enforce  it.  First  National  Bank  of  Warwick  v.  Mitchell, 
46  Misc.  30,  93  Supp.  231. 

The  assignment  of  the  contract  or  money  due  thereunder  must 
be  filed  as  against  a  lien  on  the  real  estate,  but  not  as  as  against  a 
lien  on  the  public  fund.  Brace  v.  City  of  Oloversville,  39  App. 
Div.  25,  56  Supp.  331. 

It  was  held,  however,  on  appeal,  167  N.  Y.  452,  that  the  section 
applied  to  public  contracts,  citing  McKay  v.  City  of  New  York, 
46  App.  Div.  579 ;  but  the  court  held  that  it  was  not  necessary  to 
file  a  copy  of  the  contract,  or  statement  of  its  substance,  but  that 
the  filing  applied  only  to  an  assignment  of  the  contract,  and  not  to 
an  order  for  money  due  thereon,  in  which  case  the  filing  of  the 
order,  if  it  clearly  identifies  the  contract,  is  sufficient. 

A  contractor  by  giving  an  order  upon  the  fund  to  accrue  from 
the  performance  of  a  public  contract,  neither  assigns,  sub-lets  nor 
disposes  of  the  contract,  nor  his  power  to  execute  the  same,  and 
does  not  contravene  thereby  the  provisions  of  chapter  444  of  the' 
Laws  of  1897,  prohibiting  such  assignment,  sub-letting  or  dis- 
posal without  the  previous  consent  in  writing  of  the  department 
or  official  awarding  the  same. 

Section  15,  requiring  the  filing  of  orders  drawn  by  a  contractor 
or  sub-contractor  upon  the  owner  for  moneys  payable  on  the  con- 
tract, in  nowise  affects  payments  made  by  the  owner  on  account 
of  labor  performed  or  materials  furnished  under  the  contract. 
The  acceptance  by  the  owner,  therefore,  of  an  order  drawn  on  him 
by  the  contractor  for  part  of  the  moneys  due  upon  the  contract, 
which  order  was  made  payable  to  a  sub-contractor  who  had  filed 
a  mechanic's  lien  for  the  amount  represented  thereby,  and  the 
ovfner's  promise  in  writing  to  pay  it,  accepted  by  the  sub-contractor 
in  satisfaction  of  his  lien  which  was  thereupon  discharged  of 
record,  constitutes  a  payment  and  the  filing  of  the  order  is  not 
requisite  in  order  to  make  it  valid  as  against  subsequent  lienors. 
Harvey  v.  Brewer,  178  IST.  Y.  5,  affirming  82  App.  Div.  589,  81 
Supp.  846. 

A  provision  that  no  payment  should  be  made  without  certificate 
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of  the  county  clerk  that  no  liens  have  been  filed  which  are  unsatis- 
fied is  intended  for  the  protection  of  lienors  as  well  as  the  owner, 
and  an  assignee  of  the  contractor  takes  subject  to  the  lienor's 
rights  to  be  first  paid.  Bates  v.  Salt  Springs  Nat.  Bank,  88  Hun, 
236,  34  Supp.  598,  68  St.  Eep.  282,  reversed,  157  N.  Y.  322. 
The  interest  of  an  assignee  of  a  lease  who  takes  his  assignment  in 
good  faith  and  for  value  before  a  lien  is  filed,  is  not  subject  to  such 
a  lien.  Hanhinson  v.  Riher,  10  Misc.  185,  62  St.  Eep.  484,  30 
Supp.  1040,  reversed,  152  K  T.  20. 

When  one  creditor  of  a  building  contractor  to  whom  the  interest 
of  the  latter  in  the  contract,  and  the  amount  due  and  to  become 
due  has  been  assigned,  assigns  his  interest  therein  to  another 
creditor  of  the  contractor,  such  assignment  is  effectual  against  any 
lien  thereafter  filed.  Hondorf  v.  Atwater,  75  Hun,  369,  57  St. 
Eep.  694,  27  Supp.  447. 

An  assignee  is  not  bound  to  give  notice  of  the  assignment  to  the 
owner,  and  is  not,  by  reason  of  his  failure  to  do  so,  affected  by  an 
independent  contract  made  by  his  assignor  with  the  owner.  Law- 
rence v.  Congregational  Church  of  Greenfield,  32  App.  Div.  489, 
53  Supp.  145,  affirmed,  164  K  Y.  115. 

An  order  given  by  a  contractor  on  the  ovsmer  in  favor  of  mate- 
rialmen must  be  filed,  and  if  not,  is  not  valid  if  paid  as  against  a 
sub-contractor  who  filed  his  lien  after  his  acceptance,  and  the 
owner  cannot,  as  against  him,  deduct  the  amount  from  the  sum  due 
to  the  contractor.     Kenyon  v.  Walsh,  31  Misc.  634,  66  Supp.  35. 

The  requirement  of  the  filing  of  a  statement  of  the  substance  of 
any  assignment  in  the  county  clerk's  office  does  not  apply  to  public 
improvements  by  a  municipality.  McDonald  v.  Village  of  Ballston 
Spa,  34  Misc.  496,  70  Supp.  279. 

An  order  of  the  principal  contractor  for  payment  out  of  an 
installment  of  the  contract  price,  accepted  by  the  owner,  does  not 
affect  the  claims  of  sub-contractors  and  lienors  unless  filed  with 
the  county  clerk.     Riley  v.  Kenny,  33  Misc.  384,  67  Supp.  584. 

When  a  contractor  agrees  to  deduct  from  sums  due  to  a  sub- 
contractor moneys  which  may  be  earned  by  parties  contracting  with 
the  sub-contractor  and  to  pay  directly  to  said  parties,  there  is  an 
equitable  assignment  of  the  moneys  to  the  persons  contracting  with 
the  sub-contraotor. 

Section  15  of  the  Lien  Law,  providing  that  an  order  drawn  by  a 
contractor  or  sub-contractor  for  the  payment  of  money  shall  not 
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be  valid  as  against  subsequent  liens  unless  filed  in  the  office  of  the 
county  clerk,  applies  to  equitable  assignments  which  must  be  filed 
in  order  to  become  operative  against  subsequent  lienors. 

It  cannot  be  asserted  that  the  equitable  assignees  became  sub- 
contractors of  the  persons  upon  whom  the  order  was  drawn  when 
the  pleadings  admit  that  they  were  sub-contractors  of  the  persons 
who  drew  the  order.  Van  Kannel  Revolving  Door  Co.  v.  Astor, 
119  App.  Div.  214. 

ARTICLE    VII. 

DUBATION  OF  XXEN.      §   16  Statute. 

§  16.   Dnration  of  lien. 

No  lien  specified  in  this  article  shall  be  a  lien  for  a  longer  period  than  one 
year  after  the  notice  of  lien  has  been  filed,  unless  within  that  time  an  action 
is  commenced  to  foreclose  the  lien,  and  a  notice  of  the  pendency  of  such 
action,  whether  in  a  court  of  record  or  in  a  court  not  of  record,  is  filed  with 
the  county  clerk  of  the  county  in  which  the  notice  of  lien  is  filed,  containing 
the  names  of  the  parties  to  the  action,  the  object  of  the  action,  a  brief 
description  of  the  real  property  afifected  thereby,  and  the  time  of  filing  the 
notice  of  lien;  or  unless  an  order  be  granted  within  one  year  from  the  filing 
of  such  notice  by  a  court  of  record,  continuing  such  lien,  and  such  lien  shall 
be  redocketed  as  of  the  date  of  granting  such  order  and  a,  statement  made 
that  such  lien  is  continued  by  virtue  of  such  order.  No  lien  shall  be  con- 
tinued by  such  order  for  more  than  one  year  from  the  granting  thereof,  but 
a  new  order  and  entry  may  be  made  in  each  successive  year.  If  a  lienor  is 
made  a  party  defendant  in  an  action  to  enforce  another  lien,  and  the  plaintiff 
or  such  defendant  has  filed  a  notice  of  the  pendency  of  the  action  within  the 
time  prescribed  in  this  section,  the  lien  of  such  defendant  is  thereby  con- 
tinued. Such  action  shall  be  deemed  an  action  to  enforce  the  lien  of  such 
defendant  lienor.  The  failure  to  file  a  notice  of  pendency  of  action  shall  not 
abate  the  action  as  to  any  person  liable  for  the  payment  of  the  debt  specified 
in  the  notice  of  lien,  and  the  action  may  be  prosecuted  to  judgment  against 
such  person. 

The  court  may,  in  its  discretion,  limit  the  continuance  of  the 
lien  in  the  order  or  vacate  or  refuse  it,  and  the  lien  is  continued 
indefinitely  until  the  order  is  vacated  or  lien  disposed  of  if  no  time 
is  fixed  for  its  continuance.  Bigelow  v.  Doying,  13  Supp.  362. 
(See  section  as  it  now  stands.)  The  lien  expires  by  limitation 
after  the  lapse  of  one  year  from  the  filing  of  the  notice  unless  suit 
is  brought  and  a  lis  pendens  filed,  or  an  order  of  the  court  made 
extending  it.  Walsh  v.  Mayor,  19  Abb.  132.  Even  if  the  action 
has  been  tried,  the  lien  expires  in  case  no  lis  pendens  has  been 
filed.     Prior  v.  White,  32  Hun,  14. 

In  Haag  v.  Hillemeier,  41  Hun,  390 ;  Fox  v.  Kidd,  77  N.  T. 
489,  it  was  held  that  if  proper  proceedings  are  commenced  within 
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the  year,  to  foreclose  the  lien,  it  continues  until  final  judgment. 
Under  the  present  statute  an  order  continuing  the  lien  is  not 
necessary  where  judgment  of  foreclosure  is  obtained  within  one 
year  of  the  filing  of  the  notice.  Wright  v.  Roberts,  8  Supp.  745, 
affirmed,  118  N.  Y.  672. 

The  holder  of  the  lien  during  its  continuance  has  the  option  to 
foreclose  or  obtain  an  order  continuing  the  lien,  and  the  right  to 
a  continuance  is  not  affected  by  the  fact  that  the  lienor  has 
resorted  to  an  action  at  law  on  the  claim,  since  the  right  to  fore- 
close the  lien  is  cumulative;  it  is  not  necessary  to  commence  a 
separate  action  to  procure  the  continuance  of  the  lien,  and  the 
granting  of  the  continuance  is  within  the  discretion  of  the  court. 
Every  continuance  granted  is  limited  in  duration  to  one  year  from 
the  filing  of  the  new  docket.  Matter  of  Gould  Coupler  Co.,  79 
Hun,  206,  61  St.  Kep.  164,  29  Supp.  622. 

Notice  of  the  application  for  an  order  is  not  necessary  unless  the 
court  directs  it  to  be  given,  and  it  may  be  granted  by  any  court 
having  jurisdiction  to  foreclose.  Darrow  v.  Morgan,  65  !N".  Y. 
333.  The  order  cannot  be  made  after  the  expiration  of  the  year  so 
as  to  operate  nunc  pro  tunc.  Poerschke  v.  Bedenburg,  6  Abb. 
(N.  S.)  172.  In  computing  the  time  within  which  the  order  can 
be  made  the  day  on  which  the  notice  is  filed  is  to  be  excluded. 
Haden  v.  Buddensiek,  6  Daly,  8. 

The  granting  of  the  order  without  docketing  or  filing  is  not 
sufficient  to  preserve  the  lien.  Matthews  v.  Daly,  7  Abb.  (N.  S.) 
379.  The  action  is  seasonably  commenced  against  the  defendant 
where  the  summons  was  delivered  to  the  sheriff  within  one  year 
after  the  filing  of  notice  of  the  lien,  although  the  defendant  was 
not  served  until  after  the  expiration  of  the  year.  Hammond  v. 
Shepard,  3  Supp.  349. 

The  mere  fact  of  filing  a  notice  of  lis  pendens,  where  no  com- 
plaint in  the  action  is  filed,  does  not  create  a  lien  upon  the  land 
described  in  the  notice  of  lis  pendens.  Albro  v.  Blume,  5  App. 
Div.  309,  39  Supp.  215.  Lis  pendens  is  necessary  only  to  continue 
the  lien  in  force.  Where  the  lien  has  been  discharged  by  a  deposit 
as  prescribed  by  the  statute,  it  is  not  necessary  to  show  that  a  lis 
pendens  was  filed.  Wa/rd  v.  EilpatricJc,  85  IST.  Y.  413.  Where 
plaintiff  files  a  lis  pendens  it  preserves  the  liens  of  defendants  as 
if  each  lienor  had  filed  a  separate  notice.  McAllister  v.  Case,  5 
Supp.  918. 
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The  filing  of  a  complaint  is  a  notice  of  pendency  of  the  action. 
Wright  v.  Boherts,  8  Supp.  745,  affirmed,  118  N.  Y.  672.  If  a 
lien  is  a  valid  and  subsisting  one  at  the  time  of  the  sale  of  the 
premises  under  a  decree  of  foreclosure,  it  need  not  be  continued  by 
an  order  of  the  court  to  enable  the  claimant  to  come  in  on  the  pro- 
ceeds of  the  sale.  Emigrant  Industrial  Savings  Bank  v.  Oolden, 
75  N.  Y.  127. 

Where  a  mechanic's  lien  was  filed  January  24,  1889,  and  an 
action  to  foreclose  the  lien,  duly  commenced  February  15,  1889, 
was  dismissed  "  on  the  merits,"  for  failure  to  furnish  an  architect's 
certificate  of  performance  of  the  work,  by  a  judgment  entered 
August  4,  1899,  and,  on  appeal,  the  Appellate  Division,  on  March 
9,  1900,  modified  the  judgment  by  striking  therefrom  the  words 
"  on  the  merits,"  and  affirmed  it  as  modified,  a  new  action  to  fore- 
close the  lien,  commenced  March  15,  1900,  is  not  barred  by  the 
provision  of  the  Lien  Law  that  a  lien  shall  not  continue  for  a 
longer  period  than  one  year  after  the  notice  of  lien  has  been  filed, 
unless  within  that  time  an  action  is  commenced  to  foreclose  the 
lien,  since  the  statute  does  not  in  express  terms  prohibit  an  action 
to  foreclose  a  lien  unless  that  action  be  commenced  within  one.  year, 
but  enacts  that  the  lien  shall  cease  unless  an  action  be  brought 
thereon  within  one  year;  the  first  action  was  commenced  within 
that  time,  and,  therefore,  the  cause  of  action  is  saved  by  the  statute 
(Code,  §  405)  which  provides  that  if  an  action  be  commenced 
within  the  time  limited  therefor,  and  be  terminated  in  any  other 
manner  than  by  a  voluntary  discontinuance,  a  dismissal  of  the 
complaint  for  neglect  to  prosecute  the  action  or  a  final  judgment 
upon  the  merits,  the  plaintiff  may  commence  a  new  action  for  the 
same  cause  after  the  expiration  of  the  time  so  limited  and  within 
one  year  after  such  reversal  or  termination.  Conolly  v.  Hyams, 
176  K  Y.  403,  affirming  84  App.  Div.  641,  82  Supp.  1067. 

Claimant,  who  erected  monument  for  defendant,  wrote  them  that 
if  they  would  pay  interest  from  the  date  when  payment  was  due, 
and  the  principal  as  soon  as  possible,  the  claimant  would  wait  a 
reasonable  time;  held,  that  the  time  fixed  for  payment  remained 
the  same  for  the  purposes  of  the  Lien  Law,  and  failure  to  file  the 
lien  for  more  than  a  year  thereafter  was  fatal.  Lazzari  v.  Havens, 
39  Misc.  255,  79  Supp.  395. 

The  commencement  of  an  action  to  foreclose  a  mechanic's  lien  is 
not  alone  enough  to  continue  the  lien  in  effect  beyond  the  period  of 
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one  year  limited  by  the  statute,  but  a  notice  of  the  pendency  of 
such  action  must  also  be  filed.  Where  an  action  to  foreclose  a 
mechanic's  lien  is  commenced  within  the  year,  but  is  afterward 
dismissed  for  failure  to  prosecute  whether  such  action  is  effective 
to  extend  the  lien,  qiuere.    Matter  of  Gahler,  57  Misc.  148. 

AETICLE    VIII. 

DISCHABGE   OF  I/IEN. 

§       i8.   Discharge  of  lien  generally,  1277. 

§       19.   Discharge  of  lien  by  payment  of  money  into  court,  1277- 

I  3413.   Offer  to  pay  into  court,  1278. 

§  3417-  Discharge  of  mechanic's  liens,  by  order  of  court,  1278. 

§  18.   Discharge  of  lien  generally. 

A  lien  other  than  a  lien  for  labor  performed  or  materials  furnished  for  a 
public  improvement  specified  in  this  article,  may  be  discharged  as  follows: 

1.  By  the  certificate  of  the  lienor,  duly  acknowledged  or  proved  and  filed 
in  the  office  where  the  notice  of  lien  is  filed,  stating  that  the  lien  is  satisfied 
and  may  be  discharged. 

2.  By  failure  to  begin  an  action  to  foreclose  such  lien  or  to  secure  an  order 
continuing  it,  within  one  year  from  the  time  of  filing  the  notice  of  lien. 

3.  By  order  of  the  court  vacating  or  cancelling  such  lien  of  record,  for 
neglect  of  the  lienor  to  prosecute  the  same,  granted  pursuant  to  the  Code  of 
Civil  Procedure. 

4.  Either  before  or  after  the  beginning  of  an  action  by  the  owner  or  con- 
tractor executing  an  undertaking  with  two  or  more  sufficient  sureties,  who 
shall  be  freeholders,  to  the  clerk  of  the  county  where  the  premises  are  situated, 
in  such  sums  as  the  court  or  a  judge  or  justice  thereof  may  direct,  not  less 
than  the  amount  claimed  in  the  notice  of  lien  conditioned  for  the  payment  of 
any  judgment  which  may  be  rendered  against  the  property  for  the  enforcement 
of  the  lien.  The  sureties  must  together  justify  in  at  least  double  the  sum 
named  in  the  undertaking.  A  copy  of  the  undertaking,  with  notice  that  the 
sureties  will  justify  before  the  court,  or  a  judge  or  justice  thereof  at  the  time 
and  place  therein  mentioned,  must  be  served  upon  the  lienor  or  his  attorney, 
not  less  than  five  days  before  such  time.  Upon  the  approval  of  the  undertak- 
ing by  the  court,  judge  or  justice,  an  order  shall  be  made  discharging  such 
lien.  The  execution  of  any  such  bond  or  undertaking  by  any  fidelity  or  surety 
company  authorized  by  the  laws  of  this  State  to  transact  business,  shall  be 
equivalent  to  the  execution  of  said  bond  or  undertaking  by  two  sureties;  and 
such  company,  if  excepted  to,  shall  justify  through  its  officers  or  attorney  in 
the  manner  required  by  law  of  fidelity  and  surety  companies.  Any  such 
company  may  execute  any  such  bond  or  undertaking  as  surety  by  the  hand 
of  its  officers,  or  attorney,  duly  authorized  thereto  by  resolution  of  its  board 
of  directors,  a  certified  copy  of  which  resolution,  under  the  seal  of  said  com- 
pany, shall  be  filed  with  each  bond  or  undertaking.  (See  chap.  254,  L.  1908, 
for  addition  to  section.) 

§  19.   Discharge  of  lien  by  payment  of  money  into  court. 

A  lien  specified  in  this  article,  other  than  a  lien  for  performing  labor  or 
furnishing  materials  for  a  public  improvement,  may  be  discharged,  at  any 
time  before  an  action  is  commenced  to  foreclose  such  lien,  by  depositing  with 
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the  county  clerk,  in  whose  office  the  notice  of  lien  ia  filed,  a  sum  of  money 
equal  to  the  amount  claimed  in  such  notice,  with  interest  to  the  time  of 
such  deposit.  After  such  action  is  commenced  the  lien  may  be  discharged 
by  a  payment  into  court  of  such  sum  of  money,  as,  in  the  judgment  of  the 
court  or  a  judge  or  justice  thereof,  after  at  least  five  days'  notice  to  all  the 
parties  to  the  action,  will  be  sufficient  to  pay  any  judgment  which  may  be 
recovered  in  such  action.  Upon  any  such  payment,  the  county  clerk  shall 
forthwith  enter  upon  the  lien  docket  and  against  the  lien  for  the  discharge 
of  which  such  moneys  were  paid,  the  words  "  discharged  by  payment."  A 
deposit  of  money  made  as  prescribed  in  this  section  shall  be  repaid  to  the 
party  making  the  deposit,  or  his  successor,  upon  the  discharge  of  the  liens 
against  the  property  pursuant  to  law.  All  deposits  of  money  made  as  pro- 
vided in  this  section  shall  be  considered  as  paid  into  court  and  shall  be  sub- 
ject to  the  provisions  of  the  Code  of  Civil  Procedure  relative  to  the  payment 
of  money  into  court  and  the  surrender  of  such  money  by  order  of  the  court. 
An  order  for  the  surrender  of  such  moneys  may  be  made  by  any  court  of 
record  having  jurisdiction  of  the  parties  and  of  the  subject-matter  of  the 
proceeding  for  the  foreclosure  of  the  lien  for  the  discharge  of  which  such 
moneys  were  deposited.  If  no  action  is  brought  in  a  court  of  record  to 
enforce  such  lien,  such  order  may  be  made  by  any  judge  of  a  court  of  record. 

§  3413.    [Am'd,   1907.]    Offer  to  pay  into  court. 

At  any  time  after  an  action  is  brought  under  the  provision  of  this  title, 
the  owner  may  make  and  file  with  the  clerk  with  whom  the  notice  of  lien  is 
filed,  if  in  a  court  of  record,  and  if  in  a  court  not  of  record,  with  the  court, 
an  offer  to  pay  into  court  the  sum  of  money  stated  therein,  or  to  execute  and 
deposit  securities  which  he  may  describe,  in  discharge  of  the  lien  and  serve 
upon  the  plaintiff  a  copy  of  such  offer.  If  a  written  acceptance  of  the  offer 
is  filed  with  such  clerk, ,  or  court,  within  ten  days  after  its  service,  and  a 
copy  of  the  acceptance  is  served  upon  the  party  making  the  offer,  the  court, 
upon  proof  of  such  offer  and  acceptance,  may  make  an  order,  that  on  deposit- 
ing with  such  clerk,  or  court,  the  sum  so  offered,  or  the  securities  described, 
the  lien  shall  be  discharged,  and  that  the  money  or  securities  deposited  shall 
take  the  place  of  the  property  upon  which  the  lien  existed,  and  shall  be  sub- 
ject to  the  lien.  If  the  offer  is  of  money  only,  the  court,  on  application  and 
notice  to  the  plaintiff,  may  make  such  order,  without  the  acceptance  of  the 
offer  by  the  plaintiff.  If  such  action  is  brought  in  a  court  not  of  record, 
such  order  may  be  made  by  the  county  court  of  the  county  where  such  action 
is  brought  upon  notice,  and  upon  filing  such  order  and  depositing  such  sum 
of  money  or  securities  with  the  county  clerk  of  such  county,  be  shall  forth- 
with discharge  said  notice  of  lien,  by  writing  upon  the  margin  of  the  record 
thereof,  the  words  "  discharged  by  payment."  Money  or  securities  deposited 
upon  the  acceptance  of  an  offer  pursuant  to  this  section  shall  be  held  by  the 
clerk  or  the  court  until  the  final  determination  of  the  action,  including  an 
appeal. 

§  3417.   Discharge  of  medianic's  lien,  by  order  of  conrt. 

A  mechanic's  lien  on  real  property  may  be  vacated  and  cancelled  by  an 
order  of  a  court  of  record.  Before  such  order  shall  be  granted  a  notice  shall 
be  served  upon  the  lienor,  either  personally  or  by  leaving  it  at  his  last  known 
place  of  residence,  with  a  person  of  suitable  age,  with  directions  to  deliver 
it  to  the  lienor.  Such  notice  shall  require  the  lienor  to  commence  an  action 
to  enforce  the  lien,  within  a  time  specified  in  the  notice,  not  less  than  thirty 
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days  from  the  time  of  service,  or  show  cause  at  a  special  term  of  a  court  of 
record,  or  at  a  county  court,  in  a  county  in  which  the  property  is  situated, 
at  a  time  and  place  specified  therein,  why  the  notice  of  lien  filed  should  not 
be  vacated  and  cancelled  of  record.  Proof  of  such  service  and  that  the  lienor 
has  not  commenced  the  action  to  foreclose  such  lien,  as  directed  in  the  notice, 
shall  be  made  by  afSdavit,  at  the  time  of  applying  for  such  order. 

The  fact  that  the  amount  of  a  bond  given  to  discharge  a  me- 
chanic's lien  was  fixed  by  the  court  and  the  sureties  approved  after 
justification,  may  be  inferred  from  an  approval  of  the  bond.  An 
objection  to  the  form  of  judgment  in  such  an  action  is  the  subject 
of  a  motion  and  cannot  be  raised  for  the  first  time  on  appeal,  where 
action  is  brought  by  the  contractor  on  a  bond  given  to  discharge  the 
lien,  which  provided  for  the  payment  of  the  liens  of  laborers  and 
materialmen  from  the  recovery  awarded.  D' Andre  v.  Zimmerman, 
17  Misc.  357;  s.  c,  16  Misc.  499. 

A  deposit  of  the  money  to  discharge  a  lien  does  not  give  the 
claimant  a  right  to  receive  the  fund  so  deposited  until  he  estab- 
lishes his  lien.  Flynn  v.  Butler,  61  How.  274;  Dunning  v.  Clark, 
2  E.  D.  Smith,  535.  The  court  has  no  power  to  discharge  a  lien 
except  in  the  manner  prescribed  by  statu:te.  Fettrich  v.  Totten, 
2  Abb.  (N.  S.)  264.  When  a  bond  has  been  filed  and  a  lien 
discharged,  before  the  commencement  of  the  action,  the  lienor  must 
make  the  sureties  parties  to  establish  valid  lien  which  would  have 
entitled  him  to  a  judgment  and  foreclosure  and  sale  if  no  bond  had 
been  filed.  Copley  v.  Hay,  12  Supp.  277 ;  Brandt  v.  Radley,  23 
Supp.  277. 

The  authorities  upon  the  question  as  to  whether  an  action  at  law 
can  be  maintained  upon  the  bond  without  first  resorting  to  an  action 
to  foreclose  the  lien  upon  the  property  are  collated  and  discussed  in 
Morton  v.  Tucker,  145  N.  Y.  244,  64  St.  Eep.  685,  reversing 
Morton  v.  O'Keefe,  10  Misc.  588,  64  St.  Eep.  23,  31  Supp.  446, 
and  it  is  held  that  a  bond  given  under  the  statute  takes  the  place  of 
the  property  and  becomes  the  subject  of  the  lien  the  same  as 
moneys  paid  into  court  or  securities  deposited  after  suit  brought  to 
foreclose  the  lien ;  that  the  remedy  to  enforce  the  obligations  of  the 
sureties  on  the  bond  is  not  by  an  action  at  law  on  the  bond,  but  by 
an  action  in  equity  in  which  all  persons  interested,  including  the 
sureties  on  the  bond,  are  made  parties,  and  it  is  not  a  condition 
precedent  to  the  bringing  of  the  action  that  the  lienor  shall  exhaust 
his  remedy  against  the  landowner  by  recovering;  a  judgment  of 
foreclosure  in  form  against  the  property  described  in  the  notice  of 
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lien.  The  complaint  should  be  in  the  usual  form  of  a  complaint  in 
an  action  to  foreclose  a  lien,  with  the  exceptions  that  it  should 
allege  the  giving  of  the  bond  and  discharge  of  the  lien,  and  instead 
of  asking  judgment  for  the  sale  of  the  premises,  it  should  demand 
relief  against  the  persons  executing  the  bond  for  the  amount  which 
shall  be  determined  to  be  payable  upon  the  lien. 

The  liability  of  the  sureties  on  a  bond  given  to  discharge  a  lien  is 
not  affected  by  a  substitution  in  the  action  of  foreclosure  of  a  person 
other  than  his  principal  as  owner  of  the  land.  Miller  v.  Youmcms, 
13  Misc.  59,  34  Supp.  140,  68  St.  Eep.  188,  affirmed,  153  N.  Y. 
653.  Leave  of  court  is  not  essential  to  the  prosecution  of  a  bond 
given  to  discharge  a  mechanic's  lien.  Reilly  v.  Poerschhe,  14  Misc. 
466,  36  IST.  Y.  Supp.  1111.  A  clause  in  a  contract  that  before 
receiving  final  payment  the  contractor  shall  furnish  proof  that  all 
liens  and  claims  for  work  under  the  contract  had  been  paid  and 
satisfied,  must  be  complied  with,  and  the  contractor  cannot  recover 
until  such  proof  has  been  furnished.  Fogg  v.  Suburban  Transit 
Co.,  90  Hun,  274,  35  Supp.  954. 

A  cancellation  of  a  lien  by  a  deposit,  merely  discharges  the  lien 
so  far  as  it  affects  the  real  estate  and  shifts  the  lien  to  the  funds  so 
deposited.  The  lien  thus  imposed  on  the  fund  is  not  discharged  by 
lapse  of  time,  there  being  no  statutory  provision  requiring  that  the 
action  to  establish  the  lien  on  the  fund  should  be  brought  within 
one  year,  nor  any  provision  that  the  lien  upon  the  fund  must  be 
continued  by  an  order  of  the  court.  Hafker  v.  Henry,  5  App. 
Div.  258,  39  Supp.  134. 

Where  a  lien  has  been  discharged  by  the  giving  of  a  bond  the 
lienor  may  bring  an  action  to  foreclose  the  lien  against  the  debtor 
alone,  and  if  he  recover  a  judgment  establishing  the  validity  of 
the  lien,  then  maintain  an  action  against  the  surety  on  the  bond,  or 
he  may  bring  an  action  in  equity  against  the  debtor  and  surety  on 
the  bond,  and  obtain  a  judgment  establishing  the  validity  of  the 
lien  and  a  personal  judgment  against  the  judgment  debtor  and 
surety  on  the  bond.  It  is  not  necessary  to  obtain  leave  to  bring, 
the  action  on  a  bond  given  under  §  18.  Pierce,  Butler  &  Pierce 
Mfg.  Co.  V.  Wilson,  118  App.  Div.  662,  103  Supp.  678. 

The  court  has  discretionary  power  as  to  canceling  a  lien  under 
§  3417,  after  notice  served  on  the  lienor  requiring  him  to  commence 
an  action  to  enforce  it  within  thirty  days,  and  where  he  had 
served  one  of  the  defendants  within  the  time,  but  was  unable  to 
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serve  the  owner  of  the  property,  who  had  given  the  notice  and  who 
was  actually  served  thereafter;  held,  that  an  order  denying  the 
motion  to  cancel  the  lien  should  be  affirmed.  Jackson  Co.  v. 
Haven,  87  App.  Div.  236,  84  Supp.  356,  14  Anno.  Cases,  1. 

Cattaberry  v.  Knox,  17  App.  Div.  372,  45  Supp.  272,  affirmed, 
154  jST.  Y.  747,  is  cited  to  the  proposition  that  the  lienor  on  whom 
a  notice  has  been  served  by  the  owner  of  the  premises,  requiring 
the  claimant  to  enforce  his  claim  within  thirty  days,  shows  a 
sufficient  compliance  therewith,  where  within  that  period  he  serves 
a  summons  on  the  proper  parties  in  an  action  by  him  to  foreclose 
the  lien. 

That  the  filing  of  a  notice  of  pendency  of  action,  or  service  of  a 
complaint  is  not  necessary. 

In  Kotzen  v.  Nathanson,  33  Misc.  299,  68  Supp.  497,  it  was 
held  that  the  commencement  of  an  action  in  a  court  not  of  record 
within  the  time  specified  in  the  notice  was  a  sufficient  compliance 
with  the  notice,  and  a  motion  to  vacate  the  lien  was  denied.  In  the 
opinion,  Patterson,  J.,  in  Jackson  Co.  v.  Haven,  supra.  Matter  of 
Poole,  38  St.  Kep.  806,  14  Supp.  790,  is  cited,  and  Mushlitt  v. 
Silverman,  50  N.  Y.  360,  distinguished. 

The  establishment  of  the  existence  of  a  valid  lien  is  essential  to 
the  maintenance  of  an  action  upon  a  bond  given  "  for  the  payment 
of  any  judgment  which  may  be  rendered  against  the  property  for 
the  enforcement  of  the  lien."  Smith  v.  Silsbe,  53  App.  Div.  462, 
65  Supp.  1083. 

An  undertaking  to  discharge  a  lien  takes  the  place  of  the  prop- 
erty, and  is  the  primary  security  as  against  an  undertaking  given 
on  appeal  from  a  judgment  obtained  in  an  action  to  foreclose  the 
lien.  The  sureties  on  the  undertaking  to  discharge  the  lien  are  not 
entitled  to  be  subrogated  to  the  rights  of  the  lienor  against  the 
sureties  of  the  undertaking  on  appeal.  Sullivan  v.  Ooodwin,  30 
App.  Div.  194,  51  Supp.  1000,  affirmed  without  opinion,  164 
'S.  Y.  583. 

Under  the  New  York  Consolidation  Act  providing  for  the  dis- 
charge of  a  lien  by  giving  an  undertaking,  it  is  not  necessary,  in 
order  to  charge  the  sureties,  that  a  recovery  first  be  had  against 
the  principal,  though  this  might  be  done,  but  the  remedy  may 
be  had  in  equitable  action  to  which  both  principal  and  sureties  are 
parties.     MiUer  v.  McEeon,  15  App.  Div.  133,  44  Supp.  371. 

The  sureties  on  a  contractor's  bond  are  not  concluded  bj  his 
Actions,  Vol.  II  —  81 
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failure  to  plead,  no  judgment  being  entered  against  him,  and  any 
defence  open  to  him  is  available  to  them.  Aeschlimann  v.  Pres- 
hyterian  Hospital,  29  App.  Div.  630,  53  Supp.  998,  affirmed,  165 
]Sr.  Y.  296. 

The  discharge  of  a  lien  by  order  of  the  court  can  only  be  made  in 
the  cases  authorized  by  §  1819  of  chapter  418  of  Laws  1897,  and 
Code,  §  3417.  The  court  is  not  authorized  to  cancel  lis  pendens 
unless  the  moving  party  presents  the  case  within  the  terms  of 
§  1674,  and  defendant  is  bound  to  show  that  the  time  to  appeal 
from  the  judgment  has  expired,  and  the  motion  must  be  made  upon 
notice.     Madden  v.  Lennon,  23  Misc.  79,  50  Supp.  690. 

Although  a  lien  is  discharged  by  the  giving  of  an  undertaking 
and  the  sureties  are  not  made  parties  to  the  action,  foreclosure  may 
be  continued  for  the  purpose  of  establishing  the  lien.  The  lien  is 
not  defeated  by  the  fact  that  before  the  filing  of  the  notice  the 
principal  contractor  had  assigned  to  a  third  person  all  his  rights 
and  title  to  moneys  due  or  to  grow  due  under  the  contract,  to 
secure  advances  made  in  completing  the  work.  McDonald  v. 
Mayor,  etc.,  42  Misc.  131,  85  Supp.  1096.  See  113  App.  Div. 
625,  99  Supp.  122. 

It  was  held  in  Breen  v.  Lennon,  10  App.  Div.  36,  41  Supp.  705, 
that  the  court  had  no  power  other  than  by  statute  to  discharge  a 
lis  pendens  filed  in  a  mechanic's  lien  action;  but  where  a  bond  is 
given  to  secure  the  claim,  it  is  a  substitute  for  the  land,  the  action 
abates  and  the  owner  of  the  property  is  entitled  to  have  the  lis 
pendens  cancelled. 

Sureties  on  a  bond  given  to  discharge  a  sub-contractor's  lien  are 
held  to  be  necessary  parties  to  the  action  to  foreclose  in  Jones  v. 
McKenzie,  20  Misc.  222,  45  Supp.  412. 

ISTo  assignment  of  the  bond  by  the  county  clerk  nor  leave  to  sue 
is  necessary  in  order  to  entitle  the  lienor  to  the  benefit  thereof. 
Reilly  v.  Poerschhe,  19  Misc.  612,  44  Supp.  422,  affirming  18 
Misc.  750,  42  Supp.  1132.  It  is  also  held  in  that  case  that  an 
allegation  that  the  bond  of  the  sureties  to  discharge  the  lien  had 
been  given  and  approved  is  sufficient  without  naming  the  obligee. 

The  sureties  on  the  bond  given  to  discharge  the  lien  are  not 
relieved  of  liability  by  the  fact  that  the  judgment  of  foreclosure 
does  not  contain  any  provisions  for  the  enforcement  of  the  lien 
against  the  property.  An  action  at  law  may  be  maintained  upon 
such  bond,  and  it  is  neither  necessary  nor  proper  to  bring  the 
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sureties  into  the  action  to  foreclose  the  mechanic's  lien.  Bingle  v. 
Matthiessen,  10  App.  Div.  274,  41  Supp.  962. 

The  enforcement  of  a  mechanic's  lien  in  equity  against  the  sure- 
ties on  the  bond  given  to  discharge  the  lien  may  be  had  without 
prior  judgment  against  the  contractor.  Miller  v.  McEeon,  15 
App.  Div.  133,  44  Supp.  371. 

A  bond  given  by  a  contractor  to  discharge  a  sub-contractor's  lien, 
■which  is  conditioned  to  "  pay  any  and  all  judgment  vyhich  may  be 
rendered  against  such  property "  in  favor  of  the  sub-contractor, 
does  not  contemplate  an  absolutely  irreversible  judgment,  but 
covers  a  judg-ment  establishing  his  lien  in  an  action  brought  by  the 
contractor,  although  the  owner  appeals  from  such  judgment. 
Heagney  v.  Hopkins,  23  Misc.  608,  52  Supp.  207. 

When  money  is  deposited  with  the  county  clerk,  under  §  19  of 
the  Lien  Law,  to  discharge  a  mechanic's  lien  on  land,  the  lien  upon 
the  deposit  is  discharged,  unless  extended  by  order  of  the  court,  on 
the  failure  of  the  lienor  to  bring  an  action  of  foreclosure  within  one 
year.  Matter  of  Thirty-fifth  Street  &  Fifth  Avenue  B.  Co.,  121 
App.  Div.  625.  An  undertaking  which  follows  the  terms  of  the 
Consolidation  Act  is  sufficient  to  discharge  a  mechanic's  lien  filed 
against  a  fund  held  by  the  city,  as  chapter  605,  Laws  1895,  was  not 
repealed  by  the  Lien  Law  nor  by  the  charter  of  the  city  of  New 
York.    Ruge  v.  Gallagher,  22  Misc.  572,  49  Supp.  729. 

A  surety  who,  by  false  justification,  secures  the  release  of  a 
mechanic's  lien  is  guilty  of  a  contempt  of  court,  and  lapse  of  time 
is  not  a  defence.  Matter  of  Hay  Foundry  &  Iron  yVorTcs,  22 
App.  Div.  87,  47  Supp.  802.  Where  an  ovmer  has  discharged  a 
lien  by  the  deposit  of  money,  he  cannot  thereafter  be  allowed  to 
substitute  a  bond  therefor.  Matter  of  Mechanic  s  Lien,  27  Misc. 
682.  The  sureties  on  the  bond  may  deny  the  validity  of  the  lien. 
Parsons  v.  Moses,  40  App.  Div.  58,  57  Supp.  727. 

Where  a  lien  has  been  discharged  on  the  faith  of  the  bond  given 
for  that  purpose,  the  sureties  are  estopped  from  claiming  that  the 
security  is  void  because  not  in  the  form  of  an  undertaking. 
Mathiasen  v.  Shannon,  25  Misc.  275,  54  Supp.  305.  An  action 
upon'  a  bond  given  to  discharge  a  lien  is  not  an  action  affect- 
ing real  property  within  the  meaning  of  §  982  of  the  Code, 
and  it  is  not  required  to  be  brought  in  the  county  where  the  real 
estate  is  situated.  -  Nims  v.  Merritt,  29  Misc.  58,  60  Supp.  549, 
affirmed,  45  App.  Div.  631. 
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In  an  action  by  a  materialman  upon  a  bond  given  by  a  con- 
tractor pursuant  to  §  1836  of  the  Consolidation  Act,  to  discharge 
a  lien  filed  against  moneys  due  and  to  become  due,  the  claimant 
need  only  show  that  he  has  performed  his  obligations  to  the  con- 
tractor, and  it  is  not  necessary  to  show  that  the  contractor  has 
performed  his  to  the  city.  The  materialman  can  only  recover  for 
such  materials  as  were  furnished  for  and  used  in  the  execution  of 
the  contract.  Pierson  v.  Jackman,  27  Misc.  425,  58  Supp.  344, 
affirmed,  47  App.  Div.  625. 

The  sureties  of  an  owner  are  not  liable,  in  an  action  to  foreclose 
a  mechanic's  lien,  unless  the  lien  be  valid,  and  that  question  may 
be  litigated.  In  an  action  against  the  sureties  of  an  owner,  it  is 
not  necessary  for  the  plaintiff  to  obtain  leave  to  sue  under  §  814 
of  the  Code  of  Civil  Procedure.  Vitelli  v.  May^  120  App.  Div. 
448. 

Work  was  done  on  two  adjoining  lots,  the  owners  of  which  re- 
spectively had  agreed  in  writing  to  sell  to  the  builder  to  whorfi 
plaintiff  furnished  the  materials ;  held,  that  the  owner  of  one  of  the 
lots  was  entitled  to  give  a  bond  to  discharge  the  lien.  Miller  v. 
Schmitt,  35  Misc.  231,  71  Supp.  771.  An  action  cannot  be  main- 
tained by  the  lienor  upon  an  undertaking  given  to  discharge  a 
mechanic's  lien  running  to  the  county  clerk  without  obtaining  leave 
to  sue.  Goldstein  v.  Michelson,  45  Misc.  601,  91  Supp.  33.  The 
execution  of  a  bond  operates  as  a  waiver  by  the  parties  thereto 
of  the  claim  that,  because  the  incumbrances  exceed  the  value 
of  the  property,  the  grantor  had  no  interest  in  the  property. 
Kerrigan  v.  Fielding,  47  App.  Div.  246,  62  Supp.  115. 

Where  a  bond  is  conditioned  to  be  void  if  the  owner  of  the 
property  pay  all  judgments  which  may  be  rendered  in  favor  of  the 
lienor,  the  latter  mtist,  in  any  action  or  proceeding  to  enforce  the 
lien,  if  he  elects  to  bring  a  single  action  to  establish  the  lien  and 
enforce  the  liability  of  the  sureties,  make  the  owner  a  party,  and 
the  fact  that  the  owner  is  without  the  jurisdiction  of  the  court  does 
not  excuse  the  failure  of  the  lienor  to  serve  him.  Yon  Den  Driesh 
v.  Eohrig,  45  App.  Div.  526,  61  Supp.  341.  The  sureties  on  an 
undertaking  conditioned  to  pay  any  judgment  which  may  be 
recovered,  in  an  action  to  enforce  a  lien,  are  not  liable,  unless  the 
judgment  establishes  the  validity  of  the  lien.  Casey  v.  Connors 
Bros.  Construction  Co.,  53  Misc.  101,  103  Supp.  1103. 

The  rule  that  the  sureties  on  a  bond  given  to  discharge  a  me- 
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ctanic's  lien  may  be  made  parties  to  an  action  to  foreclose  the  lien, 
and  that  the  decision  therein  may  determine  that  the  plaintiff  is 
entitled  to  a  personal  judgment  against  them,  has  not  been  changed 
by  the  Lien  Law. 

Where  all  the  facts  necessary  to  authorize  a  personal  judgment 
against  the  sureties  on  a  bond  to  discharge  the  lien  are  alleged  in 
the  complaint,  in  an  action  to  foreclose  the  lien,  and  demand  is 
made  for  judgment  according  to  the  law  of  the  case  and  for  other 
and  further  relief,  an  express  demand  for  personal  judgment 
against  the  sureties  is  not  necessary.  Mathiasen  v.  Shannon,  25 
App.  Div.  275,  54  Supp.  305. 

The  lien  having  been  discharged  by  bond,  the  lienor  may  proceed 
with  the  foreclosure  against  the  debtor  alone  and  recover  a  judg- 
ment establishing  the  validity  of  the  lien  and  its  amount,  and  then 
maintain  an  action  at  law  against  the  sureties  on  the  bond ;  or  he 
may  bring  all  of  the  parties  into  equity,  where  the  judgment 
establishing  the  validity  and  amount  of  the  lien  may  be  had,  and 
at  the  same  time,  based  thereon,  personal  judgment  can  be  directed 
against  the  judgment  debtor  and  the  sureties.  A  judgment  dis- 
missing the  complaint  in  such  a  case  based  on  the  erroneous  ground 
that  the  lien  has  been  discharged  by  giving  the  bond,  and  the  court 
had  no  power  to  render  a  personal  judgment,  is  no  bar  to  a  subse- 
quent action  in  equity.  Mertz  v.  Press,  99  App.  Div.  443,  91 
Supp.  264,  affirmed,  184  IST.  Y.  530. 

The  court,  in  the  opinion  of  Hatch,  J.,  considers  very  fully  the 
practice  in  such  cases,  collating  and  discussing  the  authorities, 
including  Morton  v.  Tucker,  145  IST.  Y.  244;  Ringle  v.  Mat- 
thiessen,  10  App.  Div.  274,  affirmed,  158  IST.  Y.  740 ;  Steuerwald 
V.  Gill,  85  App.  Div.  605,  citing  from  the  opinion  of  Mr.  Justice 
Bradley  in  Miller  v.  McKeon,  15  App.  Div.  133 ;  also  citing  the 
language  of  the  court  in  Sullivan  v.  Goodwin,  30  App.  Div.  194, 
affirmed,  164  N.  Y.  583,  and  arriving  at  the  conclusion  given  above 
upon  the  authority  of  Van  Den  Driesch  v.  BoJirig,  45  App.  Div. 
526,  and  Morton  v.  Tucker,  supra,  on  the  authority  of  Hafker  v. 
Henry,  5  App.  Div.  258,  that  the  short  statute  of  limitations 
provided  by  the  Lien  Law  does  not  apply  in  such  case. 

A  bond  given  to  discharge  a  lien  filed  under  a  municipal  contract 
is  not  one  of  indemnity  to  the  city  merely,  but  represents  the  real 
property,  and  the  lienors  may  enforce  it  in  an  action  to  foreclose 
the  lien.  Smith  v.  City  of  New  York,  32  Misc.  380,  66  Supp. 
686. 
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A  bond  to  discharge  a  lien  on  a  public  improvement  may  be 
executed  by  the  assignee  of  the  contractor.  Matter  of  Hudson 
Water  Works,  111  App.  Div.  860,  98  Supp.  33. 

The  provisions  of  §  3417  were  designed  to  afford  relief  against 
existing  and  undischarged  liens;  and  they  were  not  designed  to 
serve  the  purpose  of  a  short  statute  of  limitations,  except  in  so  far 
as  that  was  deemed  necessary  to  bring  about  a  speedy  decision 
concerning  the  validity  of  a  lien  which,  while  it  remained  a  lien 
upon  real  property,  might  embarrass  or  prejudice  the  owner.  In 
a  case  which  is  not  one  of  a  public  improvement  the  discharge  of 
a  lien  is  regulated  by  the  provisions  of  §§  18,  19  and  23  of  the  Lien 
Law,  making  the  provisions  of  §  3417  applicable.  Uris  v.  Brach- 
ett  Realty  Go,  114  App.  Div.  29,  99  Supp.  642. 

AETICLE    IX. 

BUILDING  LOAN  CONTRACT   TO   BE   FILED.      §   21   Statute. 

§   21.    Building  loan  contract. 

A  contract  for  a  building  loan,  either  with  or  without  the  sale  of  land, 
and  any  modification  thereof,  must  be  in  writing  and  duly  acknowledged,  and 
within  ten  days  after  its  execution  be  filed  in  the  office  of  the  clerk  of  the 
county  in  which  any  part  of  the  land  is  situated,  and  the  same  shall  not  be 
filed  in  the  register's  office  of  any  county.  If  not  so  filed  the  interest  of 
each  party  to  such  contract  in  the  real  property  affected  thereby,  is  subject 
to  the  lien  and  claim  of  a  person  who  shall  thereafter  file  a  notice  of  lien 
under  this  chapter.  A  modification  of  such  contract  shall  not  affect  or  impair 
the  right  or  interest  of  a  person,  who,  previous  to  the  filing  of  such  modifica- 
tion' had  furnished  or  contracted  to  furnish  materials,  or  had  performed  or 
contracted  to  perform  labor  for  the  improvement  of  the  real  property,  but 
such  right  or  interest  shall  be  determined  by  the  original  contract.  The 
county  clerk  is  entitled  to  a  fee  of  twenty  cents  for  filing  such  a  contract  or 
modification.  Such  contracts  and  modifications  thereof  shall  be  indexed  in 
a  book  provided  for  that  purpose,  in  the  alphabetical  order  of  the  names  of 
the  persons  to  whom  such  loans  shall  be  made. 

A  lienor  who  has  filed  his  lien  only  against  the  owner  can  assert 
no  claim  against  the  holder  of  a  prior  building  loan  mortgage.  A 
building  loan  agreement  filed  pursuant  to  the  provisions  of  the  Lien 
Law,  which  does  not  disclose  the  fact  that  a  large  portion  of  the 
sum  loaned  is  to  apply  to  the  payment  of  a  prior  mortgage  on  the 
property,  Avill  not  be  effectual  as  against  the  lien  of  the  material- 
man who  furnished  materials  in  the  construction  of  the  building 
contemplated  in  the  agreement.  In  such  case  the  lienor  in  the 
building  agreement  is  subject  to  the  penalty  imposed  in  §  21 
of  the  law  to  the  effect  that  if  the  contract  is  not  filed,  the  interest 
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of  the  party  in  the  property  ajffected  thereby  is  subject  to  the  lien 
and  claim  of  a  person  who  shall  thereafter  file  notice  of  the  lien 
under  the  act.  Penn.  Steel  Co.  v.  Title  Guarantee  &  Trust  Co., 
50  Misc.  51,  100  Supp.  299. 

ARTICLE    X. 

lilKN'  rOR  PUBIilC  IMPROVEMENTS. 

§        5.  Liens  under  contracts  for  public  improvements,  1287. 

§      12.  Notice  of  lien  on  account  of  public  improi'ements,  1287. 

§       17.  Duration  of  lien  under  contract  for  a  public  improvement,  1288. 

§      20.  Discharge  of  lien  for  public  improvement,  1288. 

§      24.  Priorities  of  liens  for  public  improvements,  1289. 

I  3400.  Enforcement  of  a  lien  under  contract  for  a  public  improvement, 

1289. 
§3418.  Judgments  in  actions  to  foreclose  liens  on  account  of  public 

improvements,  1289. 

§  5.   liiens  under  contracts  for  public  improvements. 

A  person  performing  labor  for  or  furnishing  materials  to  a  contractor,  his 
Bub-contraetor  or  legal  representative,  for  the  construction  of  a  public  im- 
provement pursuant  to  a  contract  by  such  contractor  with  the  State  or  a 
municipal  corporation,  shall  have  a  lien  for  the  principal  and  interest  of 
the  value  or  agreed  price  of  such  labor  or  materials  upon  the  moneys  of 
the  State  or  of  such  corporation  applicable  to  the  construction  of  such 
improvement,  to  the  extent  of  the  amount  due  or  to  become  due  on  such 
contract,  upon  filing  a  notice  of  lien  as  prescribed  in  this  article. 

§  12.   Notice  of  lien  on  account  of  public  improvements. 

At  any  time  before  the  construction  of  a  public  improvement  is  completed 
and  accepted  by  the  State  or  by  the  municipal  corporation,  and  within  thirty 
days  after  such  completion  and  acceptance,  a  person  performing  work  for 
or  furnishing  materials  to  a  contractor,  his  sub-contractor,  assignee  or  legal 
representative,  may  file  a  notice  of  lien  with  the  head  of  the  department  or 
bureau  having  charge  of  such  construction  and  with  the  comptroller  of  the 
State  or  with  the  financial  ofBcer  of  the  municipal  corporation,  or  other 
officer  or  person  charged  with  the  custody  and  disbursements  of  the  state 
or  corporate  funds  applicable  to  the  contract  under  which  the  claim  is  made. 
The  notice  shall  state  the  name  and  residence  of  the  lienor,  the  name  of  the 
contractor  or  sub-contractor  for  whom  the  labor  was  performed  or  materials 
furnished,  the  amount  claimed  to  be  due  or  to  become  due,  the  date  when 
due,  a  description  of  the  public  improvement  upon  which  the  labor  was  per- 
formed and  materials  expended,  the  kind  of  labor  performed  and  materials 
furnished  and  give  a  general  description  of  the  contract  pursuant  to  which 
such  public  improvement  was  constructed.  If  the  name  of  the  contractor  or 
sub-contractor  is  not  known  to  the  lienor,  it  may  be  so  stated  in  the  notice, 
and  a  failure  to  state  correctly  the  name  of  the  contractor  or  sub-contractor 
shall  not  affect  the  validity  of  the  lien.  The  comptroller  of  the  State  or  the 
financial  officer  of  the  municipal  corporation  or  other  officer  or  person  with 
whom  the  notice  is  filed  shall  enter  the  same  in  a  book  provided  for  that 
purpose,  to  be  called  the  "  lien  book."  Such  entry  shall  include  the  name 
and  residence  of  the  lienor,  the  name  of  the  contractor  or  sub-contractor,  the 


1288  mechanics'  liens. 

amount  of  the  lien  and  date  of  filing,  and  a  brief  designation  of  the  contract 
under  which  the  lien  arose. 

§  17.  Duration  of  lien  nnder  contract  for  a  public  improvement. 

If  the  lien  is  for  labor  done  or  materials  furnished  for  a  public  improve- 
ment, it  shall  not  continue  for  a  longer  period  than  three  months  from  the 
time  of  filing  the  notice  of  such  lien,  unless  an  action  is  commenced  to  fore- 
close such  lien  within  that  time,  and  a  notice  of  the  pendency  of  such  action 
is  filed  with  the  comptroller  of  the  State  or  the  financial  ofScer  of  the 
municipal  corporation  with  whom  the  notice  of  such  lien  was  filed,  or  unless 
an  order  be  made  by  a  court  of  record,  continuing  such  lien,  and  a  new 
docket  be  made  stating  such  fact.  And  the  supreme  court  of  this  State,  or 
any  justice  thereof,  or  the  county  court  of  the  county  in  which  such  lien 
was  filed,  or  the  county  judge  of  such  county,  are  hereby  authorized  to  make 
an  order  continuing  any  such  lien  for  a,  period  not  exceeding  six  months, 
upon  the  application  of  a  lienor  upon  such  affidavits,  or  evidence  as  in  the 
opinion  of  such  court  or  judge  shall  be  deemed  sufiicient.  Nothing  in  this 
act  contained,  however,  shall  prevent  any  such  court  or  judge  from  making 
a  new  order  continuing  such  lien  in  each  succeeding  six  months,  if  in  the 
discretion  of  such  court  or  judge  the  same  shall  be  deemed  just  and  equitable. 
This  section  as  hereby  amended  shall  apply  to  all  liens  under  contract  for 
public  improvements,  now  on  file,  in  which  the  time  for  making  application 
to  the  court  for  a  continuance  thereof  has  not  expired  when  this  amendment 
takes  effect. 

§  20.   Discharge  of  lien  for  public  improvement. 

A  lien  against  the  amount  due  or  to  become  due  a  contractor  from  the 
State  or  a  municipal  corporation  for  the  construction  of  a  public  improve- 
ment may  be  discharged  as  follows : 

1.  By  filing  a  certificate  of  the  lienor  or  his  successor  in  interest,  duly 
acknowledged  and  proved,  stating  that  the  lien  is  discharged. 

2.  By  lapse  of  time,  when  three  months  have  elapsed  since  filing  the  notice 
of  lien,  and  no  action  has  been  commenced  to  enforce  the  lien. 

3.  By  satisfaction  of  a  judgment  rendered  in  an  action  to  enforce  the  lien. 

4.  By  the  contractor  depositing  with  the  comptroller  of  the  State  or  the 
financial  officer  of  the  municipal  corporation,  or  the  officer  or  person  with 
whom  the  notice  of  lien  is  filed,  such  a  sum  of  money  as  is  directed  by  a 
justice  of  the  supreme  court,  which  shall  not  be  less  than  the  amount  claimed 
by  the  lienor,  with  interest  thereon  for  the  term  of  one  year  from  the  time 
of  making  such  deposit,  and  such  additional  amount  as  the  justice  deems 
sufficient  to  cover  all  costs  and  expenses.  The  amount  so  deposited  shall 
remain  with  the  comptroller  or  such  financial  officer  or  other  officer  or  person 
until  the  lien  is  discharged  as  prescribed  in  subdivisions  one,  two  or  three 
of  this  section. 

5.  Either  before  or  after  the  beginning  of  an  action  by  a  contractor  execut- 
ing an  undertaking  with  two  or  more  sufficient  sureties,  who  shall  be  free- 
holders, to  the  State  or  the  municipal  corporation  with  which  the  notice 
of  lien  is  filed,  in  such  sums  as  the  court  or  a  judge  or  justice  thereof  may 
direct,  not  less  than  the  amount  claimed  in  the  notice  of  lien,  conditioned  for 
the  payment  of  any  judgment  which  may  be  recovered  in  an  action  to  enforce 
the  lien.  The  sureties  must  together  justify  in  at  least  double  the  sum 
named  in  the  undertaking,  A  copy  of  the  undertaking  with  notice  that  the 
sureties  will  justify  before  the  court  or  a  judge  or  justice  thereof  at  the  time 
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and  place  therein  mentioned  must  be  served  upon  the  lienor,  not  less  than 
five  days  before  such  time.  If  the  lienor  cannot  be  found  such  service  may  be 
made  as  prescribed  in  subdivision  four  of  section  eighteen  of  this  act. 
Upon  the  approval  of  the  undertaking  by  the  court,  judge  or  justice,  an 
order  shall  be  made  discharging  such  lien.  The  execution  of  such  under- 
taking by  any  fidelity  or  surety  company  authorized  by  the  laws  of  this 
state  to  transact  business  shall  be  equivalent  to  the  execution  of  such  an 
undertaking  by  two  sureties  and  such  undertaking,  if  excepted  to,  shall 
justify  through  its  officers  or  attorney  in  the  manner  required  by  law  of 
fidelity  and  surety  companies.  Any  such  undertaking  may  be  executed  in 
such  undertaking  as  surety  by  the  hand  of  its  officers  or  attorney  duly  au- 
thorized thereto  by  resolution  of  its  board  of  directors,  a  certified  copy  of 
which  resolution  under  the  seal  of  such  company,  shall  be  filed  with  each 
undertaking.  Except  as  olSierwise  provided  herein  the  provisions  of  article 
five  of  title  six  of  chapter  eight  of  the  code  of  civil  procedure  are  applicable 
to  an  undertaking  given  for  the  discharge  of  a  lien  on  account  of  public 
improvements. 

§  24.   Priorities  of  liens  for  pnblic  improvements. 

Persons  having  liens  under  contracts  for  public  improvements  standing  in 
equal  degrees  as  co-laborers  or  materialmen  shall  have  priority  according 
to  the  date  of  filing  their  respective  liens;  but  in  all  cases  laborers  for  daily 
or  weekly  wages  shall  have  preference  over  all  other  lienors  having  liens 
arising  under  the  same  contracts  pursuant  to  this  article,  without  reference 
to  the  time  when  such  laborers  shall  have  filed  their  notice  of  lien.  (Added 
by  Laws  1898,  chap.  169.) 

§  3400.  [Am'd  1906.]  Enforcement  of  a  lien  nnder  contract  for 
a  public  improvement. 

A  lien  for  labor  done  or  materials  furnished  for  a  public  improvement  may 
be  enforced  against  the  funds  of  the  State  or  the  municipal  corporation  for 
which  such  public  improvement  is  constructed,  to  the  extent  prescribed  in 
article  one  of  the  lien  law,  and  against  the  contractor  or  sub-contractor 
liable  for  the  debt,  by  a  civil  action,  in  the  same  court  and  in  the  same 
manner  as  a  mechanic's  lien  on  real  property. 

§  3418.  [Am'd  1906.]  Judgments  in  actions  to  foreclose  liens 
on  account  of  public  improvements. 

If,  in  an  action  to  enforce  a  lien  on  account  of  a  public  improvement,  the 
court  finds  that  the  lien  is  established,  it  shall  render  judgment  directing 
the  State  or  the  municipal  corporation  to  pay  over  to  the  lienors  entitled 
thereto  for  work  done  or  materials  furnished  for  such  public  improvement, 
and  in  such  order  of  priority  as  the  court  may  determine,  to  the  extent  of 
the  sums  found  due  the  lienors  from  the  contractors,  so  much  of  the  funds 
or  money  which  may  be  due  from  the  State  or  municipal  corporation  to  the 
contractor,  as  will  satisfy  such  liens,  with  interest  and  costs,  not  exceeding 
the  amount  due  to  the  contractor. 

A  note  on  mechanics'  liens  on  public  property  will  be  found 
35  L.  E.  A.  141. 

A  lien  cannot  be  filed  against  municipal  property  unless  ex- 
pressly authorized  by  the  statute;  such  corporation  being  an 
artificial  person  in  law  is  not  subject  to  liens  for  labor  or  materials 


1290  MECHAITICS'    LIEHS, 

in  the  absence  of  statutory  provision.  Bossier  v.  Putney,  53 
Super.  Ct.  456 ;  Leonard  v.  City  of  Brooklyn,  71  N.  Y.  498.  A 
corporation  is  a  person  within  the  meaning  of  the  statute  and  may 
acquire  a  lien  for  labor  and  materials.  Oaskell  v.  Beard,  58  Hun, 
101,  11  Supp.  399,  33  St.  Eep.  852. 

A  contract  with  the  trustees  of  public  schools  in  the  city  of  New 
York  was  held  to  have  been  made  with  the  city.  Bell  v.  The 
Mayor  of  New  York,  105  IST.  Y.  139.  A  lien  for  labor  or  mate- 
rials against  funds  retained  by  a  municipal  corporation  cannot  be 
enforced  unless  the  fund  arose  upon  the  contract  under  which  the 
labor  was  performed  or  the  materials  were  furnished.  Quinlan  v. 
Bussell,  94  IST.  Y.  350.  There  is  no  provision  in  the  statute  for 
work  done  under  a  municipal  contract,  which  authorizes  personal 
judgment  against  the  contractor  in  case  the  sub-contractor  fails  to 
establish  a  lien.     Scerho  v.  Smith,  16  Misc.  102,  38  Supp.  570. 

An  allegation  in  the  complaint  of  a  sub-contractor  that  the  con- 
tractor entered  on  the  performance  of  an  agreement  between  him- 
self and  the  city  and  "  that  the  same  is  now  in  process  of  completion 
or  completed,"  fails  to  show  moneys  due  from  the  city  to  the 
contractor,  or  that  there  will  be  any  moneys  due  and  does  not  set 
forth  a  cause  of  action.  Brenchaud  v.  The  Mayor,  61  Hun,  564, 
16  Supp.  347,  41  St.  Kep.  158. 

Where  an  action  is  brought  to  foreclose  a  lien  filed  by  the 
plaintiff  against  money  due  or  to  grow  due  to  a  contractor  for 
work  done  under  a  contract  with  the  city  of  E^ew  York,  and  the  city 
interposes  an  answer  admitting  that  it  is  a  municipal  corporation 
and  that  the  lien  was  filed,  but  alleging  that  it  has  no  knowledge 
or  information  sufficient  to  form  a  belief  as  to  any  of  the  other 
allegations  of  the  complaint,  the  burden  rests  upon  the  lienor  to 
show  that  the  money  was  due  to  the  contractor  under  the  contract 
in  question.     Smyth  v.  Marsich,  4  App.  Div.  171,  38  Supp.  932. 

Under  the  Lien  Law  (§§  9, 12,  17)  no  lien  is  given  for  materials 
to  be  furnished,  after  the  notice  is  filed,  by  the  lienor  in  the  con- 
struction of  a  public  improvement.  An  order  extending  for  six 
months  a  lien  filed  for  the  agreed  price  of  materials  not  yet  fur- 
nished, under  a  contract  for  a  municipal  improvement,  will  be 
vacated  on  motion.  Matter  of  Goss  v.  Williams  Engineering  Co., 
57  Misc.  78.  After  an  action  has  been  commenced  for  the  fore- 
closure of  a  mechanic's  lien  for  a  public  improvement  to  which  all 
other  persons  having  like  liens  are  parties  and  notice  of  the  pen- 
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dency  thereof  has  been  filed,  it, is  not  necessary  under  the  present 
Lien  Law  for  the  several  defendants  who  have  filed  liens  to  file 
notices  of  the  pendency  of  such  action  in  order  to  continue  their 
liens  in  force  and  prevent  their  expiration  at  the  end  of  three 
months.     Newman  Lumber  Co.  v.  Wemple,  56  Misc.  168. 

A  lien  upon  a  public,  building  in  the  city  of  New  York  must  be 
filed  in  the  department  of  public  works.  Hawhins  v.  Mapes- 
Beeves  Construction  Co.,  82  App.  Div.  T2,  81  Supp.  794,  afiirmed, 
178  ISr.  Y.  236. 

The  Lien  Law  provides  a  different  procedure  to  create  and 
enforce  liens  in  case  of  public  improvement  from  that  in  case  of 
private  improvement,  and  a  lien  for  materials  used  in  construction 
of  a  public  school  house  is  upon  a  public  improvement,  the  lien  for 
which  should  be  filed  with  the  board  of  trustees  and  the  treasurer 
of  the  school  district,  and  no  lien  is  created  by  filing  in  the  county 
clerk's  office  and  serving  a  copy  on  one  of  the  trustees  who  acted 
as  treasurer  of  the  board.  The  court  may,  however,  under  §§  3403 
and  3412,  continue  the  action  brought  to  foreclose  such  invalid  lien 
and  determine  the  rights  of  the  parties,  and  render  a  personal 
judgment.  Terwilliger  v.  Wheeler,  81  App.  Div.  460,  81  Supp. 
173.  Provisions  of  the  Consolidated  Act,  relative  to  mechanic's 
liens  filed  on  account  of  public  improvement  in  the  city  of  ISTew 
York,  were  not  repealed  by  §  5  of  the  General  Lien  Law  of  1897. 
McKay  v.  City  of  New  York,  46  App.  Div.  579,  62  Supp.  58. 
Claims  of  sub-contractors  against  contractors  with  the  State  can- 
not be  enforced  against  the  State  under  the  Lien  Law.  Tice  v. 
Atlantic  Construction  Co.,  52  App.  Div.  284,  65  Supp.  79. 

Although  the  Lien  Law,  as  amended  in  1902,  permits  the  filing 
of  a  notice  of  lien  against  the  contractor  with  the  State,  the  provi- 
sions of  the  Code  do  not  confer  power  and  authority  to  enforce  the 
same  against  the  State,  and  the  courts  have  no  jurisdiction  to 
entertain  an  action  against  the  State  for  the  foreclosure  of  such 
lien.  Mason  v.  Trustee,  etc.,  50  Misc.  40,  100  Supp.  272.  (See 
amendments  to  §§  3400  and  3418,  chapter  255,  Laws  1906.) 

Although  an  undertaking  has  been  filed  under  subdivision  5  of 
§  20  of  the  Lien  Law,  the  lien  on  a  public  improvement  expires, 
under  §  17  of  said  law,  on  failure  to  bring  action  of  foreclosure 
within  three  months.  Although  the  lien  upon  the  property  is  dis- 
charged for  the  giving  of  the  undertaking,  the  undertaking  is 
merely  a  substitute  for  the  property,  and,  if  not  extended,  the  lien 
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expires  -witliiii  three  months  by  virtue  of  §  lY.  Clonin  v.  Lippe, 
121  App.  Div.  466.  An  action  brought  under  the  Consolidation 
Act  to  foreclose  a  mechanic's  lien  on  public  work  in  the  city  of 
New  York,  upon  the  repeal  of  that  act  came  under  the  provisions 
of  the  Code.  McDonald  v.  Mayor,  113  App.  Div.  625,  99  Supp. 
122. 

In  an  action  brought  under  the  Consolidation  Act  by  a  sub- 
contractor against  the  city  of  New  York,  though  there  was  no 
fund  due  to  the  principal  contractor  to  which  lien  could  attach, 
it  having  been  released  by  order  of  the  court  discharging  the  lien, 
if  defendants  continue  the  litigation  without  suggesting  a  change 
of  forum,  the  court  will  proceed  in  equity  and  may  render  a 
personal  judgment  upon  bringing  in  the  surety  on  the  undertak- 
ing given  to  discharge  the  lien.  McDonald  v.  The  Mayor,  etc., 
113  App.  Div.  625,  99  Supp.  122. 

In  Rockland  Lake  Trap  Rock  Co.  v.  Village  of  Port  Chester,  102 
App.  Div.  360,  92  Supp.  631,  affirmed,  185  K  Y.  590,  it  was 
held  that  the  judgment  against  the  village  for  the  amount  remain- 
ing in  the  hands  of  the  village  applicable  to  payment  for  con- 
struction was  right,  as  the  amount  recoverable  cannot  exceed  the 
amount  which  may  be  due  to  the  contractor.  Further  held,  that 
an  order  drawn  by  a  contractor,  in  order  to  be  valid,  must  be  filed 
in  the  office  of  the  county  clerk,  as  §  15  of  the  lien  law  applies  to 
public  contracts. 

An  action  by  sub-contractor  to  foreclose  a  lien  upon  a  contract 
for  the  repair  of  a  school  in  the  city  of  ISTew  York  may  be  brought 
against  the  city  instead  of  against  the  board  of  education.  Where 
the  board  of  education  takes  possession  of  the  work  and  completes 
the  same,  after  abandonment  by  the  contractor,  serving  notice 
upon  him  to  charge  him  with  costs  and  expenses  of  completion,  a 
sub-contractor  may  recover  the  balance  due  him,  less  the  cost  of 
completion,  and  in  such  case  a  provision  in  the  contract  requiring 
a  certificate  of  completion  is  waived;  and  the  lien  for  work  done 
on  such  public  improvement  is  not  a  lien  upon  the  building  or 
premises  within  a  clause  of  the  contract  which  precludes  the  con- 
tractor from  making  any  claim  until  all  liens  are  removed.  Bader 
V.  City  of  New  York,  51  Misc.  358, 101  Supp.  351. 

Where  a  contract  made  by  a  city  contained,  in  compliance  with 
an  ordinance  thereof,  a  provision  that  the  contractor  should  indem- 
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nify  it  against  any  claim  which  might  be  made  from  injuries  or 
damages  arising  from  the  contractor's  negligence,  and  that  it 
might  retain  the  whole  or  any  part  of  the  money  due  the  con- 
tractor until  any  suits  or  claims  for  damages  should  be  settled 
and  satisfactory  evidence  to  that  effect  furnished,  and  the  city 
has  retained  part  of  the  amount  due  to  the  contractor  to  protect 
itself  against  a  claim  presented  for  damages  alleged  to  have  been 
caused  by  negligence  of  the  contractor,  and  claimant  has  inter- 
vened in  an  action  brought  by  the  contractor  for  said  balance  and 
put  in  an  answer  setting  up  his  claim,  notice  and  presentation 
thereof,  and  alleges  that  the  city  is  retaining  sufficient  money  due 
the  contractor  to  pay  the  claim,  the  claimant  is  not  entitled  to 
judgment  that  the  city  pay  the  claim  out  of  the  fund  retained  by 
it,  and  if  the  fund  did  not  remain  in  its  hands  that  it  pay  the 
judgment  in  the  same  manner  as  it  pays  other  judgments  against 
it,  since  no  attempt  was  made  to  fix  an  original  liability  upon  the 
city  for  injuries  done  by  the  contractor  to  claimant,  and  the  city 
merely  has  the  right  to  retain  the  fund  as  indemnity  until  that 
stage  of  the  case  is  reached,  if  meantime  the  contractor  does  not 
satisfy  the  claim.  Mansfield  v.  Mayor,  etc.,  of  New  York,  165 
N.  Y.  208. 

Complaint  Against  Municipality. 
NEW  YORK  SUPREME  COURT  — Kings  County. 


ROBERT  S.  HALL,  Plaintiff, 

vs. 

THE  CITY  OF  NEW  YORK,  MARTIN  D. 
WALSH,  WESTERN  NATIONAL  BANK, 
ET  AL.,  Defendants. 


k76  N.  Y.  293. 


The  plaintifE  complains  and  alleges 

I.  tJpon  information  and  belief,  that  the  defendant,  the  city  of 
New  York,  the  Board  of  Education  of  the  city  of  New  York,  the 
Western  National  Bank,  the  Yellow  Pine  Company,  The  Otto  E. 
Reimer  Company,  Merchant  &  Co.,  are  all  corporations  duly  organized 
under  and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
New  York. 

II.  Upon  information  and  belief,  that  the  defendants  Johnson 
and  O'Halloran  are  co-portners,  doing  business  under  the  firm  name 
of  E.  J.  Johnson  Co.;  that  the  defendants  Dannatt  &  Pell  are  co- 
partners doing  business  under  the  firm  name  of  Dannatt  &  Pell. 

III.  Upon  information  and  belief,  that  the  defendant  Martin  D. 
Walsh  on  or  about  November  1st,  1897,  made  a  contract  in  writing 
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"with  the  Board  of  Education  of  Union  Free  School  District  'No.  1, 
of  the  town  of  Newtown,  State  of  New  York,  whereby  the  said  Martin 
D.  Walsh  agreed  to  construct  and  erect  a  new  school  house,  to  be  built 
upon  lands  at  Newtown,  for  the  sum  of  forty-seven  thousand  eight 
hundred  and  three  dollars  ($47,803)  to  be  paid  in  installments;  and 
also  to  do  and  perform  such  extra  or  additional  work  as  might  be 
directed  to  be  done  by  the  aforesaid  Board  of  Education.  That  the 
said  contract  was  executed  in  duplicate  by  the  said  contractor  and  the 
said  Board  of  Education,  and  one  of  said  originals  was  delivered  to 
the  said  contractor,  Walsh,  and  the  other  retained  by  the  said  Board 
of  Education  aforesaid. 

And  for  a  further  description  of  said  contract  reference  is  hereby 
made  to  the  original  contracts,  which  are  now  on  file  with  the  comp- 
troller of  the  city  of  New  York  and  the  Board  of  Education  of  the 
city  of  New  York. 

IV.  Plaintiff  further  alleges  on  information  and  belief,  that  there- 
after, that  defendant  Martin  D.  Walsh  entered  upon  the  performance 
of  said  contract,  and  that  in  the  month  of  December,  1898,  at  the 
time  of  the  filing  of  the  plaintiff's  notice  of  claim  and  lien,  as 
hereinbefore  set  forth,  said  defendant  Martin  D.  Walsh  had,  with  the 
knowledge  and  acquiescence  of  the  defendant,  the  City  of  New  York, 
substantially  completed  the  said  school  house  according  to  the  terms 
of  said  contract,  and  had  substantially  completed  the  said  contract 
on  his  part,  and  substantially  the  entire  contract  price  and  a  con- 
siderable sum  of  money  for  extra  work  in  addition  thereto  had  become 
and  then  was  due  and  owing  to  the  said  defendant  Walsh,  on  account 
of  his  said  contract,  and  that  there  was  then  in  the  control  or  posses- 
sion of  the  defendant,  the  City  of  New  York,  a  sum  of  money  due  or 
to  grow  due,  under  said  contract  far  in  excess  of  the  plaintiff's  claim 
herein. 

V.  That  during  the  year  1898  and  prior  to  December  14,  1898, 
the  plaintiff  performed  work,  labor  and  services  and  sold  and  delivered 
and  furnished  to  the  defendant  Martin  D.  Walsh  in  and  about  the 
erection  of  said  school  house,  at  his  request,  goods,  wares,  merchandise 
and  material,  at  the  price  and  of  the  value  of  three  thousand  five 
hundred  and  eighty-three  dollars  ($3,583),  no  part  or  portion  of 
which  has  been  paid,  except  the  sum  of  seven  hundred  and  fifty  dol- 
lars ($750),  and  there  is  now  Justly  due  and  owing  to  plaintiff  from 
said  defendant  Martin  D.  Walsh  the  sum  of  two  thousand,  eight  hun- 
dred and  thirty  dollars  ($2,830).  That  the  said  labor  was  performed 
and  the  said  materials  furnished  in  conformity  with  the  terms  of  and 
toward  the  performance  or  completion  of  the  aforesaid  contract  be- 
tween the  defendant  Walsh  and  the  Board  of  Education  of  Union 
Free  School  District  No.  1  of  the  town  of  Newtown. 

VI.  This  plaintiff  further  alleges  that  after  making  of  the  afore- 
said contract  and  during  the  execution  of  said  work,  and  pursuant 
to  and  in  conformity  with  chapter  378  of  the  Laws  of  1897  of  the 
State  of  New  York,  known  as  "  The  Greater  New  York  Charter," 
the  defendant  the  State  of  New  York,  among  other  things,  assumed 
and  became  liable  to  the  defendant  Martin  D.  Walsh  and  to  this 
plaintiff,  for  the  contract  and  liability  hereinbefore  set  forth  and 
assumed  and  became  liable  for  the  contract  heretofore  described  for 
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the  erection  of  said  school  house  in  the  town  of  Newtown  aforesaid, 
and  thereby  and  by  subsequent  proceedings  thereunder  the  said  con- 
tract and  the  cost  and  expense  of  the  erection  of  said  school  house  as 
aforesaid,  became  and  now  is,  pursuant  to  the  provisions  of  the  said 
act,  a  part  of  the  common  debt  of  the  defendant,  the  City  of  New 
York. 

VII.  That  the  defendant,  the  City  of  New  York,  and  the  Board 
of  Education  of  the  City  of  New  York,  in  pursuance  of  this  obliga- 
tion under  the  law  aforesaid  set  forth  in  last  paragraph,  with  the  full 
knowledge  thereof,  acquiesced  in  the  said  contract  with  the  defendant 
Walsh,  and  the  contract  of  this  plaintiff,  and  authorized  the  con- 
tinuation and  completion  of  the  work  thereunder,  and  from  time  to 
time  made  payments  on  account  thereof,  and  from  time  to  time  gave 
or  caused  to  be  given  to  the  said  contractor,  the  defendant  Walsh, 
certificates  of  the  satisfactory  performance  of  the  work  specified  in 
said  contracts,  and  also  of  extra  work,  and  acknowledged  its  indebted- 
ness therefor. 

VIII.  That  in  pursuance  of  and  in  conformity  with  the  provisions 
of  chapter  418  of  the  Laws  of  1897  of  the  State  of  New  York,  known 
as  the  Lien  Law,  and  the  acts  amendatory  thereof,  this  plaintiff,  on 
the  14th  day  of  December,  1898,  filed  with  the  comptroller  of  the 
city  of  New  York  (being  the  financial  officer  of  said  city),  and  with 
the  Board  of  Education  of  the  city  of  New  York  (being  the  head  of 
the  department  or  bureau  having  charge  of  the  work  under  said  con- 
tract of  Martin  D.  Walsh  and  with  the  Board  of  Education,  etc.), 
and  with  the  county  clerk  of  Queens  county,  a  notice  in  writing,  stat- 
ing the  residence  of  this  plaintiff!,  as  such  claimant,  and  verified  by 
his  oath,  stating  that  he  claimed  a  lien  upon  the  monies  due  and  to 
grow  due  to  the  said  defendant  Martin  D.  Walsh  under  said  contract 
with  said  Board  of  Education  of  Union  Free  School  District  No.  1, 
of  the  town  of  Newtown,  for  the  said  sum  of  two  thousand  eight  hun- 
dred and  thirty  dollars  ($2,830),  being  the  balance  due  him  from 
said  defendant  Martin  D.  Walsh  for  said  labor  and  materials  so 
furnished  by  him  as  aforesaid  upon  said  contract,  and  that  said  sum 
as  aforesaid  was  justly  due  and  owing  to  him,  and  that  said  notice 
contained  the  names  of  said  Martin  D.  Walsh  as  the  person  by  whom 
he  was  employed,  and  also  a  statement  of  the  terms  of  his  contract 
with  the  defendant  Walsh,  and  also  that  the  said  materials  so  fur- 
nished and  labor  performed  were  actually  used  and  performed  in  the 
execution  and  completion  of  said  contract  with  the  said  Board  of 
Education  aforesaid. 

That  at  the  time  of  the  filing  of  said  notice  with  the  comptroller 
of  the  city  of  New  York  and  with  the  Board  of  Education  of  the  city 
of  New  York  thirty  days  had  not  elapsed  since  the  completion  or 
acceptance  by  the  city  of  New  York  and  the  Board  of  Education  of 
the  city  of  New  York  of  the  said  work  under  the  said  contract,  and 
that  the  said  notice  contained  all  things  necessary  and  requisite,  under 
the  provisions  of  the  act  aforesaid,  to  constitute  a  good  and  valid 
lien  upon  the  monies  under  the  control  of  the  city  of  New  York  or 
under  the  control  of  the  Board  of  Education  of  the  city  of  New  York 
due  and  to  grow  due  to  said  Martin  D.  Walsh  under  said  contract 
with  the  Board  of  Education  to  the  extent  of  the  amount  therein 
claimed. 
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That  on  or  about  the  14th  day  of  December,  1898,  the  claim  of  the 
plaintiff  above  set  forth  upon  which  this  action  is  founded  was  duly 
filed  with  and  presented  to  the  comptroller  of  the  city  of  New  York 
for  adjustment;  that  more  than  thirty  days  have  elapsed  since  the 
presentment  of  said  claim,  and  the  comptroller  has  neglected  and 
refused  to  make  adjustment  or  payment  thereof. 

IX.  Plaintiff  further  alleges  that  neither  the  said  lien  nor  the 
claim  on  which  the  said  lien  is  founded  has  been  waived,  satisfied,  or 
discharged;  that  no  other  proceedings  in  law  or  in  equity  have  been 
commenced  for  the  foreclosure  of  said  lien  or  the  recovery  of  the 
amount  due  the  plaintiff  as  aforesaid. 

X.  On  information  and  belief,  that  the  defendants,  other  than 
the  defendants  Martin  D.  Walsh  and  the  City  of  New  York,  have  or 
claim  to  have  some  lien  or  interest  in  or  upon  said  funds  due  under 
said  contract,  but  plaintiff  alleges,  on  information  and  belief,  that 
the  said  liens,  claims  or  interest,  if  any  be  valid,  are  subsequent  and 
subject  to  the  lien  of  this  plaintiff. 

Wherefore,  plaintiff  prays  that  it  may  be  adjudged  and  decreed: 

That  plaintiff's  claim  is  a  valid  lien  upon  the  funds  now  due  or  to 
grow  due  under  the  said  contract  of  said  Martin  D.  Walsh  and  the 
Board  of  Education  of  the  Union  Free  School  District  No.  1,  of  the 
town  of  Newtown,  prior  to  all  other  liens,  claims,  interests  and 
demands  thereon. 

That  the  defendant,  the  City  of  New  York,  or  the  Board  of  Educa- 
tion of  the  city  of  New  York,  pay  over  to  this  plaintiff  two  thousand 
eight  hundred  and  thirty  dollars  ($3,830)  out  of  said  funds  due  and 
to  grow  due  under  the  said  contract  the  amount  adjudged  herein  to 
be  due  to  this  plaintiff  from  Martin  D.  Walsh,  together  with  the 
plaintiff's  interest  thereon  and  the  costs  of  this  action,  and  that  the 
plaintiff  have  judgment  against  the  city  of  New  York  therefor. 

That  the  plaintiff  have  judgment  against  the  defendant  Martin  D. 
Walsh  for  the  sum  of  two  thousand  eight  hundred  and  thirty  dollars 
($2,830),  with  the  interest  from  December  14,  1898,  besides  the  costs 
of  this  action. 

That  plaintiff  have  such  other  or  further  relief  as  is  just  and  proper 
in  the  premises.  PEBDEEICK  P.  BELLAMY, 

Plaintiff's  Attorney. 

AETICLE  XL 

LIENS  FOB,  LABOB.   ON  BAXLBOAB5. 

§        6.  Liens  for  labor  on  railroads^  1296. 

§  3419.  Judgment  in  actions  to  foreclose  a  mechanic's  lien  on  property 
of  a  railroad  corporation^  1297. 

§  6.   Iiiens  for  labor  on  railroads. 

Any  person  who  shall  hereafter  perform  any  labor  for  a  railroad  corpora- 
tion shall  have  a  lien  for  the  value  of  such  labor  upon  the  railroad  track, 
rolling  stock  and  appurtenances  of  such  railroad  corporation  and  upon  the 
land  upon  which  such  railroad  track  and  appurtenances  are  situated,  by 
filing  a  notice  of  such  lien  in  the  office  of  the  clerk  of  any  county  wherein 
any  part  of  such  railroad  is  situated,  to  the  extent  of  the  right,  title  and 
interest  of  such  corporation  in  such  property,  existing  at  the  time  of  such 
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filing.  The  provisions  of  this  article  relating  to  the  contents,  filing  and 
entry  of  a  notice  of  a  mechanic's  lien,  and  the  priority  and  duration  thereof, 
shall  apply  to  such  liens.  A  copy  of  the  notice  of  such  lien  shall  be  personally 
served  upon  such  corporation  within  ten  days  after  the  filing  thereof  in  the 
manner  prescribed  by  the  code  of  civil  procedure  for  the  service  of  summons 
in  actions  in  justices'  courts  against  domestic  railroad  corporations. 

§  3419.  Judgment  in  actions  to  foreclose  a  mechanic's  lien  on 
property  of  A  railroad  corporation. 

If  the  lien  is  for  labor  done  or  materials  furnished  for  a  railroad  corpora- 
tion, upon  its  land,  or  upon  or  for  its  track,  rolling  stock  or  the  appurtenances 
of  its  railroad,  the  judgment  shall  not  direct  the  sale  of  any  of  the  real 
property  described  in  the  notice  of  the  lien,  but  when  in  such  case,  a  judg- 
ment is  entered  and  docketed  with  the  county  clerk  of  the  county  where 
the  notice  of  lien  is  filed,  or  a  transcript  thereof  is  filed  and  docketed  in 
any  other  county,  it  shall  be  a  lien  upon  the  real  property  of  the  railroad 
corporation,  against  which  it  is  obtained,  to  the  same  extent,  and  enforcible 
in  like  manner  as  other  judgments  of  courts  of  record  against  such  corporation. 

A  lien  may  be  acquired  against  the  property  of  a  railroad  com- 
pany for  materials  furnished  ajid  used  in  the  construction  of  its 
road.  Schaghticohe  Powder  Co.  v.  Oreemvich  &  Johnsonville 
By.  Co.,  183  IST.  Y.  306,  reversing  96  App.  Div.  631,  89  Supp. 

1115. 

Complaint  Against  Bailroad  Corporation. 

COUNTY  COURT  —  Washington  County. 

1 
The  Schaghticoke  Powder  Co., 

Plaintiff, 

1>S. 
mu      ^  •   1,     a.    T   r.  -11      T,      1  r^  M83   N.  Y.   306. 

The  Greenwich  &  Johnsonville  Railway  Com- 
pany,   I.    M.    Luddington,    Denis    R.    Fox, 

Willard  F.  Inman,  et  al.. 

Defendants. 

The  plaintiff  for  a  complaint  in  the  above  entitled  action  respect- 
fully shows  to  this  court : 

First.  That  at  all  the  times  hereinafter  mentioned  the  plaintiff 
was  and  still  is  a  corporation  organized  under  the  laws  of  the  State  of 
New  York,  and  is  engaged  ia  the  manufacture  of  powder,  etc.,  and 
having  their  principal  ofHce  and  place  of  business  at  Schaghticoke, 
N.  Y. 

Second.  That  The  Greenwich  &  Johnsonville  Railway  Company 
is  a  corporation  organized  under  the  laws  of  the  State  of  New  York, 
and  that  at  the  times  hereinafter  mentioned,  the  said  corporation 
were  the  owners  and  operators  of  the  Greenwich  &  Johnsonville  Rail- 
way, a  line  of  railroad  extending  from  Johnsonville  in  the  county  of 
Rensselaer,  State  of  New  York,  to  the  village  of  Greenwich  in  the 
county  of  Washington,  State  of  New  York;  and  were  the  owners  of 
the  necessary  right  of  way,  premises,  rolling  stock  and  appurtenances 
to  operate  and  conduct  said  railroad.  And  that  at  the  time  of  the 
Actions,  Vol.  II  —  82 
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filing  of  this  lien  of  the  plaintiff,  the  said  Greenwich  &  Johnsonville 
Eailway  Co.  were  engaged  in  building  an  extension  to  their  said  rail- 
road from  the  village  of  Greenwich,  N.  Y.,  to  the  village  of  Schuyler- 
ville,  N.  Y. 

Third.  Plaintiff  further  alleges  upon  information  and  belief  that 
on  or  about  the  third  day  of  July,  1901,  the  defendant  I.  M.  Ludding- 
ton,  entered  into  a  contract  with  the  defendant,  the  Greenwich  & 
Johnsonville  Eailway  Co.,  whereby  said  defendant  I.  M.  Luddington, 
contracted  to  build  and  construct  the  said  extension  of  said  Green- 
wich &  Johnsonville  Eailway  from  the  village  of  Greenwich,  N.  Y., 
to  the  village  of  Schuylerville,  N.  Y.,  and  that  said  work  contemplated 
by  said  contract  consisted  of  grading  and  masonry  necessary  to  build 
the  roadbed  to  receive  the  track  and  bridges. 

Fourth.  Upon  information  and  belief,  that  by  said  contract  it  was 
agreed  that  the  said  I.  M.  Luddington,  the  contractor,  should  be  paid 
by  the  Greenwich  &  Johnsonville  Eailway  Co.,  the  owners,  in  install- 
ments, as  said  work  progressed;  and  that  a  sufficient  amount  of  the 
money  due  to  said  I.  M.  Luddington  under  said  contract,  as  con- 
sidered necessary  by  the  engineer  of  said  railway  company,  should 
be  retained  by  the  said  Greenwich  &  Johnsonville  Eailway  Co.,  until 
all  suits  and  claims  for  damages  against  said  Eailway  Company 
should  be  settled. 

Fifth.  Upon  information  and  belief,  that  on  or  about  the  13th 
day  of  December,  1901,  the  defendant,  I.  M.  Luddington,  with  the 
consent  of  said  defendant,  the  Greenwich  &  Johnsonville  Eailway  Co., 
entered  into  a  contract  with  the  defendants,  Denis  E.  Fox  and  Wil- 
lard  F.  Inman,  composing  the  firm  of  Inman  &  Fox,  whereby  the 
said  defendants  Denis  E.  Fox  and  Willard  F.  Inman,  agreed  to 
execute  and  perform  a  portion  of  the  original  contract  for  building 
and  constructing  the  extension  of  the  Greenwich  &  Johnsonville  Eail- 
way Co.,  as  let  by  the  said  Eailway  Company  to  the  defendant  I.  M. 
Luddington,  and  that  said  defendant  Inman  &  Fox  were  to  be  paid 
in  installments  as  the  work  progressed. 

Sixth.  Upon  information  and  belief,  that  at  the  time  of  the  filing 
of  the  notice  of  claim  and  lien  by  the  plaintiff,  as  hereinafter  set 
forth,  said  contractor,  I.  M.  Luddington,  and  said  sub-contractors, 
Denis  E.  Fox  and  Willard  F.  Inman,  had  duly  performed  part  of  the 
conditions  of  said  contracts  on  their  part  to  be  performed  and  so  far 
completed  the  same  as  to  become  entitled  at  the  time  of  the  filing  of 
said  notice  of  lien  to  a  payment  on  account  of  said  contract;  and  at 
the  time  of  filing  said  notice  of  lien  there  was  due  and  owing  to  said 
contractor  I.  M.  Luddington  and  to  the  sub-contractors  Denis  E.  Fox 
and  Willard  F.  Inman,  from  said  owner,  the  Greenwich  &  Johnson- 
ville Eailway  Co.,  a  sum  in  excess  of  the  amount  of  plaintiff's  lien 
herein,  and  there  was  remaining  unpaid  at  the  time  of  filing  said- 
lien  a  balance  and  sum  agreed  to  be  paid  under  said  contract  for  work 
done  and  about  to  be  done  far  in  excess  of  the  amount  of  plaintiff's 
lien  herein. 

Seventh.  That  at  divers  times  between  January  18th,  1902,  and 
February  26th,  1902,  plaintiff  sold,  delivered  and  furnished  to  the 
defendants,  Denis  E.  Fox  and  Willard  F.  Inman,  at  their  request 
and  with  their  consent,  certain  materials  consisting  of  powder,  fuse, 
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blasting  caps  and  plat,  fuses,  which  said  materials  were  furnished 
for  use  in  the  construction  and  building  of  the  said  extension  of  the 
Greenwich  &  Johnsonville  Eailway,  on  the  premises  of  the  said  Rail- 
way Company  aforesaid,  which  said  materials  were  reasonably  worth 
the  sum  of  $170.25,  which  said  materials  were  duly  furnished  by 
plaintiff  with  the  consent  of  the  owner,  the  Greenwich  &  Johnsonville 
Eailway  Co.,  with  the  consent  of  I.  M.  Luddington,  the  agent  and 
contractor  of  said  owner,  the  Greenwich  &  Johnsonville  Eailway  Co., 
and  said  materials  were  actually  used  in  the  building  and  construction 
of  said  extension  of  the  Greenwich  &  Johnsonville  Eailway  with  the 
knowledge  and  consent  of  the  defendants  aforesaid. 

Eighth.  That  no  part  of  said  sum  of  $170.35  has  been  paid,  and 
there  is  now  due  and  owing  to  the  plaintiff  from  the  defendants 
Denis  E.  Pox  and  "Willard  F.  Inman,  the  said  sum  of  $170.25  with 
interest  thereon  from  the  3d  day  of  March,  1902. 

Ninth.  That  on  or  about  the  3d  day  of  March,  1902,  and  within 
ninety  days  after  the  furnishing  of  said  materials  as  aforesaid,  plain- 
tiff filed  a  notice  of  lien  in  writing  in  the  office  of  the  clerk  of  the 
county  of  Washington  for  the  value  of  the  materials  furnished  and 
sold  as  above  set  forth,  to  wit :  $170.25,  and  said  notice  of  lien  con- 
tained the  name  and  residence  of  the  claimant,  this  plaintiff,  and  the 
entire  amount  of  materials  furnished  with  the  name  of  the  owner  as 
hereinbefore  set  forth,  the  names  of  the  persons  to  whom  plaintiff 
furnished  said  materials  and  also  a  description  of  the  property  to  be 
charged  sufficient  for  identification.  Said  notice  was  duly  verified 
and  complied  with  the  requirements  of  the  statutes  of  the  State  of 
New  York;  a  copy  of  which  said  lien  is  hereto  annexed  and  forms 
part  of  this  complaint.  On  the  3d  day  of  March,  1902,  said  lien  was 
duly  entered  and  docketed  by  said  clerk  of  Washington  county  in  the 
lien  docket  kept  in  his  office;  and  within  ten  days  thereafter  plain- 
tiffs caused  a  copy  of  said  notice  of  lien  to  be  served  on  the  owner, 
the  Greenwich  &  Johnsonville  Eailway  Company. 

Tenth.  Upon  information  and  belief  that  on  or  about  the  14th 
day  of  July,  1902,  I.  M.  Luddington,  the  contractor,  pursuant  to  the 
provisions  of  his  contract  with  the  said  Greenwich  &  Johnsonville 
Eailway  Company,  deposited  with  the  county  clerk  of  Washington 
county,  for  the  owner,  the  said  Greenwich  &  Johnsonville  Railway 
Co.,  a  suflScient  amount  of  money  to  meet  and  discharge  all  of  the 
valid  liens  filed  against  said  railway  company,  and  that  said  amount 
or  a  sufficient  portion  of  the  sum  is  now  on  deposit  with  the  treasurer 
of  the  county  of  Washington. 

Eleventh.  Plaintiff  is  informed  and  believes  that  all  of  the  de- 
fendants above  named,  with  the  exception  of  the  Greenwich  &  John- 
sonville Eailway  Co.,  I.  M.  Luddington,  Denis  R.  Pox  and  Willard 
P.  Inman,  have  secured  liens  against  said  Greenwich  &  Johnsonville 
Eailway  Company,  and  that  plaintiff  admits  these  liens  to  be  valid 
liens  against  said  railway  company. 

Wherefore,  plaintiff  demands  judgment  against  the  defendants: 

1st.  That  it  be  adjudged  that  plaintiff  acquired  a  valid  lien  on  the 
premises  of  the  Greenwich  &  Johnsonville  Railway  Company,  and  has 
now  a  lien  on  the  money  in  the  hands  of  the  treasurer  of  the  county  of 
Washington  for  the  sum  of  $170.25  and  interest  thereon  from  the 
3d  day  of  March,  1902,  and  the  costs  of  this  action. 
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2d.  That  plaintiff  have  judgment  against  the  defendants  Denis 
E.  Fox  and  Willard  P.  Inman  for  any  deficiency  that  may  remain 
after  applying  the  amount  of  said  deposit  to  the  payment  of  plaintiff's 
claim,  with  interest  and  costs  hereof. 

3d.  That  a  determination  be  had  of  the  priority  of  the  claims  of 
the  above  named  defendant  lienors  and  an  adjudication  of  the  rights 
of  said  parties  be  made. 

4th.  That  plaintiff  have  such  further  judgment,  decree  or  order, 
as  may  be  necessary  to  protect  its  rights  to  the  premises. 

VAN  NESS  &  CUEEY, 

Attorneys  for  Plaintiff. 
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Sub.  1.    Jurisdiction.     §  23  Statute.    §§  3399,  3401,  3403  Code. 

§  23.   Enforcement  of  mechanics'  liens. 

The  mechanics'  liens  specified  in  this  article  may  be  enforced  against  the 
property  specified  in  the  notice  of  lien  and  which  is  subject  thereto  and 
against  any  person  liable  for  the  debt  upon  which  the  lien  is  founded.  The 
code  of  civil  procedure  regulates  and  provides  for  such  enforcement. 

§  3399.   Enforcement  of  a  mechanic's  lien  on  real  property. 

A  mechanic's  lien  on  real  property  may  be  enforced  against  such  property, 
and  against  a  person  liable  for  the  debt  upon  which  the  lien  is  founded,  by 
an  action,  by  the  lienor,  his  assignee  or  legal  representative,  in  a  court  which 
has  jurisdiction  in  an  action  founded  on  a  contract  for  a  sum  of  money 
equivalent  to  the  amount  of  such  debt. 

§  3401.   Action  in  a  conrt  of  record;  consolidation. 

The  provisions  of  this  code,  relating  to  actions  for  the  foreclosure  of  a 
mortgage  upon  real  property,  and  the  sale  and  the  distribution  of  the  pro- 
ceeds thereof  apply  to  actions  in  a  court  of  record,  to  enforce  mechanics' 
liens  on  real  property,  except  as  otherwise  provided  in  this  title.  If  actions 
are  brought  by  different  lienors  in  a  court  of  record,  the  court  in  which  the 
first  action  was  brought,  may,  upon  its  own  motion,  or  upon  the  application 
of  any  party  in  any  of  such  actions,  consolidate  all  of  such  actions. 

§  3403.   Equities  of  lienors  to  be  determined. 

The  court  may  adjust  and  determine  the  equities  of  all  the  parties  to  the 
action  and  the  order  of  priority  of  different  liens,  and  determine  all  issues 
raised  by  any  defence  or  counterclaim  in  the  action. 
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Code,  §§  3404  to  3410,  inclusive,  provides  for  foreclosure  of 
mechanics'  liens  in  courts  not  of  record.  The  consideration  of 
this  subject  is  more  appropriate  to  a  treatise  on  the  practice  in 
such  courts  and  is  not,  therefore,  considered  here;  nor  are  the 
sections  reprinted.  Some  authorities  on  jurisdiction  of  these 
courts  are  given. 

Under  Municipal  Court  Act  (Laws  1902,  page  1488,  chapter 
580,  §  1,  subdivision  11),  providing  that,  in  an  action  to  enforce 
a  mechanic's  lien  on  real  property,  the  court  shall  have  power  to 
render  judgment  for  the  sum  due  and  to  declare  the  amount  a 
valid  lien  against  the  interest  of  the  defendant  in  the  property, 
at  the  time  of  the  filing  of  the  lien,  but  that  the  court  may  not 
render  judgment  for  foreclosure  and  sale  of  the  property,  the 
court's  jurisdiction  is  limited  to  the  rendition  of  a  money  judg- 
ment against  the  defendant,  to  be  enforced  by  execution,  author- 
izing a  sale  of  the  judgment  debtor's  interest  in  the  property  at 
the  time  the  lien  was  filed.  Drall  v.  Gordon^  51  Misc.  618,  101 
Supp.  171. 

The  Municipal  Court  of  New  York  cannot,  where  the  com- 
plaint is  not  franaed  on  the  theory  of  an  action  to  recover  for 
services  rendered  and  materials  furnished,  render  a  money  judg- 
ment only.     Smith  v.  Silsbe,  53  App.  Div.  462,  65  Supp.  1083. 

The  right  and  power  of  inferior  courts  in  connection  with  the 
foreclosure  of  mechanics'  liens  is  considered  in  Smith  v.  Silshe, 
53  App.  Div.  462,  65  Supp.  1083 ;  Kotzen  v.  Naihomson,  33  Misc. 
299,  68  Supp.  49T;  Eadie  v.  WaUron,  64  App.  Div.  424,  72 
Supp.  233. 

In  Kotzen  v.  Naihanson,  33  Misc.  299,  68  Supp.  497,  the  court 
reviews  authorities  with  regard  to  jurisdiction  of  inferior  courts, 
and  the  riglit  of  the  Legislature  to  provide  for  foreclosure  of 
mechanics'  liens  by  City  Courts,  holding  that  the  entertaining  of 
an  action  to  foreclose  a  mechanic's  lien  in  a  court  not  of  record 
is  not  an  exercise  of  equity  jurisdiction.  That  the  provisions  regu- 
lating the  proceeding  in  a  court  of  record  are  entirely  different 
from  those  which  regulate  such  procedure  in  courts  not  of  record. 

After  summarizing  the  powers  of  the  court  of  record  in  that 
respect  the  opinion  goes  on  to  say  that  the  provisions  in  courts  not 
of  record  are  wholly  different,  in  that  they  provide  for  an  action 
against  the  ovmer  only  of  the  property  to  enforce  payment  of  the 
debt  secured  by  the  lien;  for  a  trial  of  the  issues  between  the 
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plaintiff  and  the  owner  as  other  issues  are  tried;  and  for  the  re- 
covery of  a  money  judgment  to  the  amount  of  the  debt,  and  if 
the  plaintiff  is  successful,  for  the  issuing  of  an  execution  upon 
such  judgment,  which  shall  merely  direct  the  officer  to  sell  the 
title  and  interest  of  the  owner  in  the  premises.  Further,  for  the 
filing  of  a  transcript  of  judgment  in  the  office  of  the  county  clerk, 
which  is  to  have  the  same  effect  as  the  filing  of  a  transcript  of  any 
other  judgment  rendered  in  such  courts.  Concluding,  that  the 
exercise  of  the  powers  conferred  in  reference  to  actions  to  fore- 
close liens  in  courts  of  record  does  involve  the  exercise  of  equitable 
jurisdiction  and  that  the  exercise  of  powers  conferred  in  reference 
to  similar  actions  in  courts  not  of  record  does  not  involve  the 
exercise  of  any  equitable  jurisdiction. 

In  an  action  to  foreclose  a  mechanic's  lien  all  lienors,  whether 
prior  or  subsequent  to  the  plaintiff,  are  necessary  parties  when 
the  action  is  brought  in  a  court  of  record.  This  is  so,  even  though 
an  undertaking  or  bond  has  been  given  to  discharge  the  lien.  The 
necessity  for  making  the  lienors  parties  is  not  dispensed  with  by 
proof  that  actions  have  not  been  begun  for  the  foreclosure  of  the 
lien  within  the  time  limited  by  statute  as  extended  by  the  court, 
where  an  undertaking  has  been  substituted  for  the  fund.  Maneely 
V.  City  of  New  York,  119  App.  Div.  376. 

It  is  said  in  Eadie  v.  Waldron,  su/pra,,  that  the  opinion  in 
Kotzen  v.  Naihanson  fully  disposes  of  the  question  of  power  in 
the  Municipal  Court,  and  the  court  adopts  the  reasoning  and 
conclusion  of  that  case. 

Under  Municipal  Court  Act  (Laws  1902,  page  1488,  chapter 
580),  §  1,  subdivision  11,  providing  for  the  enforcement  of  a 
mechanic's  lien  claim  in  such  court,  the  court  has  no  power  to 
adjudge  the  priority  of  liens  nor  to  permit  another  lienor  to  be 
made  a  party  to  the  proceeding  and  establish  his  lien  in  such 
action.     Dmll  v.  Gordon,  51  Misc.  618,  101  Supp.  171. 

The  City  Court  of  the  city  of  New  York  is  without  jurisdiction 
in  an  action  to  enforce  a  mechanic's  lien  amounting  to  over  $2,000, 
and  may  not  therefore  direct  the  cancellation  of  a  lien  amounting 
to  $7,300  upon  giving  an  undertaking.  Steiger  v.  London,  52 
Misc.  462,  102  Supp.  497. 

Sub.  2.    Parties.    §  3402. 

§  3402.    [Am'd  1906.]    Parties  to  an  action  in  a  conrt  of  record. 

In   an   action   in   a   court  of   record  the   following   are   necessary   parties 
defendant : 
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1.  All  lienors  having  liens  against  the  same  property  or  any  part  thereof. 

2.  All  other  persons  having  subsequent  liens  or  claims  against  the  property, 
by  judgment,  mortgage  or  otherwise,  and 

3.  All  persons  appearing  by  the  records  in  the  office  of  the  county  clerk 
or  register  to  be  overseers  of  such  property  or  any  part  thereof.  Every 
defendant  who  is  a  lienor  shall,  by  answer  in  the  action,  set  forth  his  lien, 
or  he  will  be  deemed  to  have  waived  the  same,  unless  the  lien  is  admitted 
in  the  complaint,  and  not  contested  by  another  defendant.  Two  or  more 
lienors  having  liens  upon  the  same  property  or  any  part  thereof,  may  join 
as  plaintiffs. 

4.  The  State,  in  the  same  manner  as  a  private  person,  when  the  lien  is 
one  filed  against  funds  of  the  State  for  which  public  improvement  is  con- 
structed. In  such  a  case,  the  summons  must  be  served  upon  the  attorney- 
general,  who  must  appear  in  behalf  of  the  people. 

A  prior  mortgagee  is  not  a  proper  party.  Brown  v.  Dcmforth, 
37  App.  Div.  321,  55  Supp.  825.  In  an  action  to  foreclose  and  set 
aside  as  fraudulent  a  conveyance  of  the  premises,  an  intermediary 
grantee  is  not  a  necessary  party.  BierschenJc  v.  King,  38  App. 
Div.  360,  56  Supp.  696.  An  action  to  foreclose  a  mechanic's  lien 
will  not  lie  against  the  property  owner  and  a  lessee  who  is  his 
undisclosed  agent.  McLean  v.  Sexton,  44  App.  Div.  520,  60  Supp. 
871. 

The  fact  that  the  search  did  not  disclose  a  notice  of  lien  in 
which  the  wrong  owner  had  been  named,  and  that  such  lienor 
was  not  made  a  party  to  the  foreclosure,  did  not  excuse  the  plain- 
tiff, or  the  court  on  its  own  motion,  from  making  such  lienor  a 
party  after  his  lien  has  been  made  to  appear.  Oass  v.  Souther, 
46  App.  Div.  256,  61  Supp.  305,  affirmed  without  opinion,  167 
K  Y.  604. 

A  prior  mortgagee  who  agreed  to  make  future  advances  to  the 
owner  is  not  a  proper  party  to  an  action  to  foreclose  a  mechanic's 
lien.  Alyea  v.  Citizens'  Sawings  Bank,  12  App.  Div.  574,  42 
Supp.  185,  affirmed  on  opinion  below,  162  N.  Y.  597. 

Under  §§  484  and  3399,  in  an  action  to  foreclose  a  mechanis's 
lien,  one  liable  on  the  debt  may  be  joined  as  defendant,  though 
his  liability  arises  on  a  guaranty  of  the  performance  of  the  con- 
tract.    Whisten  v.  Kellogg,  50  Misc.  409,  100  Supp.  526. 

In  an  action  against  builders  to  foreclose  a  lien  it  is  not  neces- 
sary to  join  as  parties  defendant  persons  vrho  furnished  gas  fix- 
tures for  the  buildings  under  an  alleged  contract  of  conditional 
sale  whereby  ownership  was  to  remain  in  the  vendors  until  full 
payment     Batldinger  v.  Levine,  83  App.  Div.  130,  82  Supp.  483. 

Owners  of  adjoining  lots,  who  have  united  in  a  contract  to  con- 
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vej  to  a  builder  permitting  him  to  erect  one  building  on  both,  are 
properly  joined  in  a  suit  to  foreclose  a  mechanic's  lien,  and  where 
it  is  impossible  to  distinguish  the  amounts  going  into  each  lot 
separately,  they  are  properly  charged  as  one.  Miller  v.  Schmitt, 
67  Supp.  1077.  Same  principle,  Deegan  v.  Kilpatrick,  54  App, 
Diy.  371,  66  Supp.  628. 

The  omission  of  the  city  of  New  York  as  a  party  in  an  action 
to  foreclose  a  lien  of  a  sub-contractor  will  not  defeat  a  judgment 
in  his  favor  where  the  answer  does  not  point  out  the  precise  defect 
of  parties,  and  it  does  not  appear  to  have  been  brought  to  the 
attention  of  the  court  during  the  progress  of  the  trial,  and  it  is 
not  shown  that  the  city  has  any  such  interest  that  a  complete 
determination  of  the  controversy  cannot  be  had  vsdthout  its  pres- 
ence. Hawkins  v.  Mapes-Beeves  Construction  Co.,  178  N.  Y. 
236,  affirming  82  App.  Div.  72,  81  Supp.  794. 

In  Keagney  v.  Hopkins,  23  Misc.  608,  52  Supp.  207,  reversing 
22  Misc.  549,  49  Supp.  1018,  it  was  held  it  was  not  necessary 
that  sureties  upon  principal  contractor's  bond  should  have  been 
parties  to  the  foreclosure. 

The  act  in  prescribing  parties  to  a  foreclosure  proceeding  does 
not  include  owner's  grantors  or  assignors  prior  to  the  filing  of  the 
lien,  and  though  their  conveyances  or  transfers  are  not  recorded 
they  are  not  proper  parties  merely  because  of  that  relation  to  the 
property.  Southard  v.  Moss,  2  Misc.  121,  49  St.  Kep.  225,  20 
Supp.  848,  affirmed,  141  IST.  Y.  607.  An  action  to  foreclose  a 
lien  by  a  contractor,  to  which  a  materialman  is  not  a  party,  does 
not  bar  the  latter  from  foreclosing  a  lien  filed  by  him.  Egan  v. 
Laemmle,  5  Misc.  224,  54  St.  Rep.  789,  25  Supp.  330. 

The  contractor  is  a  proper  and  necessary  party  to  an  action  by 
a  sub-contractor  to  foreclose  a  lien  which  is  based  upon  payments 
made  to  the  contractor  before  they  were  due,  although  the  owner 
admits  making  payments.  Hilton  Bridge  Construction  Co.  v. 
New  York  Central  &  H.  B.  R.  Co.,  145  N.  Y.  390,  40  IST.  E.  Eep. 
86,  64  St.  Rep.  834,  modifying  84  Hun,  225,  33  Supp.  514,  65 
St.  Rep.  669.  But  a  person  to  whom  the  contractor  made  an 
assignment  before  the  liens  were  filed  of  all  moneys  due  and  to 
grow  due  under  the  second  payment,  should  not  be  brought  m 
as  a  necessary  party  where  the  referee  states  that  he  can  render  a 
complete  determination  of  the  controversy  without  the  presence 
of  any  parties  other  than  those  before  the  court.  Mvlligam  V. 
JreeUnd,  88  Hun,  183,  34  Supp.  990,  69  St.  Rep.  51. 
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The  foreclosure  of  a  mechanic's  lien  is  an  equitable  proceed- 
ing; when  necessary  other  parties  than  those  named  in  the  notice 
may  be  brought  in.  Brown  v.  Welch,  5  Hun,  582.  Where,  after 
part  of  the  work  done  by  the  joint  contractors  has  been  finished 
and  paid  for,  the  contract  is  abandoned  and  one  of  the  joint  con- 
tractors by  a  new  arrangement  with  the  owner  completes  the  work, 
he  may  file  a  lien  therefor  in  his  own  name,  and  the  fact  that  he 
subsequently  takes  an  assignment  from  the  other  joint  contractors 
does  not  make  them  necessary  parties.  Rvbhell  v.  Schreyer,  15 
Abb.  (N.  S.)  300,  56  '^.  Y.  604.  Persons  who  acquire  liens  other 
than  mechanic's  liens,  after  the  commencement  of  the  proceed- 
ings, need  not  be  made  parties.  Suydomi  v.  Holden,  11  Abb. 
(N.  S.)  329,  note. 

Where  the  lien  names  one  person  as  contractor,  the  joinder  of 
another  as  a  party  in  a  suit  to  enforce  it  will  not  vitiate  the  lien, 
it  appearing  that  such  party  has  no  interest.     Brown  v.  Welsh, 

5  Hun,  582.  The  court  has  power  to  add  parties  if  their  presence 
is  necessary  to  enable  it  to  do  complete  justice.  Sullivan  v. 
Becker,  1  E.  D.  Smith,  699.  Where  a  subsequent  claimant  is 
made  a  party,  he  may  carry  on  the  suit  for  his  own  benefit, 
although  the  original  plaintiff  allow  his  lien  to  expire.  Abraham 
V.  Boyd,  5  Daly,  321. 

Where  the  complaint  alleged  that  a  certain  third  party  had 
received  a  mortgage  of  the  premises  as  trustee,  the  latter  should 
have  been  made  a  party  defendant.     Shillmger  Fire  Proof  Cement 

6  Asphalt  Co.  V.  Arnatt,  14  Supp.  326.  Where  plaintiff  sued 
defendant  to  foreclose  a  lien  and  it  appeared  that  defendant's 
wife  was  the  real  ovsmer,  on  motion  by  plaintiff  to  substitute  the 
wife  as  a  defendant,  it  was  held  that  the  provision  that  a  lien 
should  not  be  invalid  because  of  a  mistake  in  the  name  of  the 
owner  did  not  apply  and  that  plaintiff  must  bring  a  new  action. 
Spence  v.  Griswold,  1  Supp.  145,  23  Abb.  E".  C.  239.  Holders  of 
an  equitable  assignment  of  the  lien,  although  they  have  not  for- 
mally accepted  it,  are  necessary  and  proper  parties.  Williams  v. 
Edison  lUumiruding  Co.,  16  Supp.  857,  43  St,  Kep.  126. 

Sub.  3.    Pleadings, 

The  complaint  must  state  the  facts  which  are  essential  to  the 
acquisition  and  the  enforcement  of  the  lien.  Bailey  v.  Johnson, 
1  Daly,  61;  Foster  v.  Poillon,  2  E.  D.  Smith,  556;  Conkright  v. 
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Thompson,  1  E.  D.  Smitli,  661.  The  description  of  the  premises 
sought  to  be  charged  must  be  sufficient  to  identify  them.  Duffy 
V.  McMamnis,  3  E.  D.  Smith,  357.  It  was  held  under  previous 
statutes  that  it  should  allege  the  interests  of  the  parties  in  the 
premises  described.  Jenks  v.  Parsons,  2  Hun,  667;  Meehan  v. 
Willicmis,  2  Daly,  367;  Bailey  v.  Johnson,  1  Daly,  61;  AUhouse 
V.  Warren,  2  E.  D.  Smith,  657. 

It  is  sufficient  to  allege  that  the  work  was  performed  and 
materials  furnished  with  the  knowledge  and  consent  of  the  owner, 
but  the  fact  of  such  consent,  Tvhen  relied  on,  must  be  alleged  and 
proved.  Boss  v.  Simon,  9  Supp.  536,  reversing  8  Supp.  2; 
Biggs  v.  Chapin,  7  Supp.  765 ;  Burhett  v.  Harper,  79  N.  Y.  273. 
Performance  of  the  terms  of  the  contract,  if  any,  must  also  be 
alleged.  Dickson  v.  La  Farge,  1  E.  D.  Smith,  722;  Quinn  v. 
The  Mayor,  2  E.  D.  Smith,  558;  Jacques  v.  Morris,  2  E.  D. 
Smith,  239;  Liegue  v.  Schwartzer,  10  Daly,  547;  Watrous  v. 
Elmendorf,  55  How.  461. 

There  must  be  an  allegation  that  the  notice  of  lien  was  duly 
filed  and  properly  verified.  Schillwiger  Fire  Proof  Co.  v.  Amot, 
14  Supp.  326 ;  Conklin  v.  Wood,  3  E.  D.  Smith,  662 ;  Ketchlin  v, 
Stunne,  56  Super.  Ct.  337;  Bailey  v.  Johnson,  1  Daly,  67;  Duffy 
v.  McMannis,  3  E.  D.  Smith,  357.  A  date  in  a  schedule  annexed 
to  the  complaint  may  be  shown  to  have  been  a  clerical  error  in 
transcribing.     McMillan  v.  Seneca  Grape  &  Wine  Co.,  5  Hun,  12. 

The  complaint  in  an  action  to  foreclose  sub-contractor's  lien  is 
not  insufficient  as  to  the  contractor  and  subsequent  lienors  because 
it  does  not  particularly  state  the  terms  of  the  principal  contract  and 
the  exact  amount  due  the  contractor  at  the  commencement  of  the 
action.  Drerman  v.  The  Mayor,  14  Misc.  112,  35  Supp.  244,  69 
St.  Eep.  619.  The  complaint  must,  in  an  action  where  judgment 
has  been  recovered  upon  the  debt,  allege  the  return  of  the  exe- 
cution tmsatisfied.  Barbig  v.  Eich,  25  Civ.  Pro.  E.  62,  35  Supp. 
676. 

Proper  allegations  may  be  made  to  set  aside  any  transfer  of 
property  which  has  been  made  in  fraud  of  the  rights  of  the  lienor 
for  the  purpose  of  defeating  the  lien.  Tisdale  v.  Moore,  8  Hun, 
19 ;  Gross  v.  Daly,  5  Daly,  540 ;  Meehan  v.  Williams,  36  How. 
73;  McAuley  v.  Mildrwm,  1  Daly,  396.  Where  it  appears  that 
the  action  is  for  materials  furnished  to  a  contractor,  and  there 
was  money  due  to  the  contractor  from  the  owner  when  the  lien 
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■was  filed,  defendants  may  show  the  contractor  has  not  completed 
his  work  and  the  cost  of  completion.  -  Frazier  v.  McGiLchin,  9 
Supp.  435. 

Under  a  complaint  alleging  that  plaintiffs  furnished  all  the 
materials  to  the  building,  where  the  answer  is  a  general  denial, 
defendant  may  show  certain  materials  and  lumber  were  furnished 
by  her.  Close  v.  Clarh,  9  Supp.  538.  If  the  complaint  sets  out 
a  complete  cause  of  action  for  work,  labor  and  services  and 
materials  furnished,  irrespective  of  the  allegations  entitling  plain- 
tiff to  foreclose  a  mechanic's  lien,  defendant  is  not  entitled  to  a 
dismissal  merely  because  plaintiff  fails  to  prove  his  lien.  Snaith 
V.  Smith,  7  Misc.  37,  27  Supp.  379,  57  St.  Rep.  86. 

An  action  to  establish  a  lien  by  a  materialman  cannot  be  sus- 
tained where  the  complaint  does  not  distinctly  allege  that  there 
was  a  contract  between  the  owners  and  alleged  contractors  or  that 
there  was  any  sum  unpaid  by  the  ovraers  thereon.  Raabe  v. 
Squier,  148  N.  Y.  81,  42  N.  E.  Rep.  516,  reversing  5  Misc.  220, 
25  Supp.  463,  54  St.  Rep.  824.  An  allegation  in  the  complaint 
in  a  proceeding  to  foreclose  a  sub-contractor's  lien  that  a  person 
claims  to  be  an  assignee  of  the  contractor's  interest  in  any  sum 
found  to  be  due  to  him,  is  sufficient  to  show  that  such  person  is  a 
proper  party  defendant.  Hilton  Bridge  Construction  Co.  v.  Oovr 
verneur  <&  Oswegatchie  B.  B.  Co.,  90  Hun,  584,  35  Supp.  976, 
70  St.  Rep.  149. 

Defendants  are  not  required  to  serve  their  answers  on  the  owner 
of  the  property  in  order  to  be  entitled  to  continue  the  action  after 
settlement  of  the  plaintiff's  claim.  Wilson  v.  Niagara  City  Lamd 
Co.,  79  Hun,  162,  61  St.  Rep.  374,  29  Supp.  517.  Power  of  the 
court  to  amend  pleadings  is  the  same  as  under  the  Code.  Gambling 
v.  Hadght,  58  1^.  Y.  623.  In  an  action  to  foreclose  a  lien,  where 
the  complaint  contains  allegations  of  the  fraudulent  conveyance 
of  the  property  and  a  prayer  that  such  conveyance  may  be  declared 
void,  a  demurrer  will  not  lie  on  the  ground  of  misjoinder  of  causes 
of  action.     Tisdale  v.  Moore,  8  Hun,  19. 

A  complaint  containing  no  allegation  that  any  sum  was  due  or 
remained  unpaid  from  the  owner  to  the  contractor,  or  from  the 
contractor  to  the  sub-contractor,  was  held  fatal  on  demurrer. 
Gribhen  v.  Hoare,  54  Misc.  245,  104  Supp.  445. 

A  complaint  in  an  action  to  foreclose  a  mechanic's  lien  which 
alleges  that  labor  and  material  were  furnished  for  the  improve- 
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ment  of  real  property  upon  a  joint  agreement  by  tte  owner  and 
her  husband  to  pay  therefor,  states  a  good  cause  of  action  against 
the  husband.     Seary  v.  Wegenaar,  120  App.  Div.  419. 

The  complaint  in  an  action  to  foreclose  a  mechanic's  lien 
which  alleges  in  substance  that,  with  the  consent  of  the  defendant, 
plaintiff  performed  work,  labor  and  services  and  furnished 
materials  of  specified  value  for  the  repairing  of  a  chimney,  etc., 
on  the  defendant's  premises,  states  a  cause  of  action.  Kerwin  v. 
Post,  120  App.  Div.  180. 

Section  3401,  read  in  connection  with  §  1629,  requires  the  com- 
plaint in  an  action  to  foreclose  a  mechanic's  lien  upon  real  prop- 
erty to  show  whether  any  other  action  has  been  brought  at  law 
to  recover  any  part  of  the  debt,  and  if  so,  whether  any  part  thereof 
has  been  collected.  When  there  is  no  such  allegation  the  action 
cannot  be  maintained  either  to  enforce  a  lien  against  the  property 
or  against  a  person  liable  for  the  debt.  As  a  mechanic's  lien  and 
the  action  to  enforce  it  are  created  by  statute,  the  statute  must  be 
followed.    Ahboit  v.  Boston,  122  App.  Div.  274. 

An  error  in  a  complaint  in  an  action  to  foreclose  a  mechanic's 
lien,  in  naming  the  members  of  the  firm  defendants,  was  held  not 
material  where  a  personal  judgment  was  taken  only  against  the 
party  who  executed  the  building  contract.  Fischer  v.  Jordan,  66 
Supp.  286.  A  complaint  need  not  allege  that  notice  of  the  pen- 
dency of  the  action  was  filed  within  a  year  after  the  notice  of  lien. 
It  is  sufficient  to  have  that  fact  appear  from  the  recitals  in  the 
judgment.  Oass  v.  Souther,  46  App.  Div.  256,  61  Supp.  305, 
affirmed  without  opinion,  167  IST.  T.  604. 

A  complaint  to  foreclose  a  mechanic's  lien  which  contains  no 
averment  that  the  materials  for  which  the  lien  is  claimed  were 
furnished  with  the  consent  or  at  the  request  of  the  owner  or  his 
agent,  contractor  or  sub-contractor,  or  as  to  who  was  the  owner 
when  the  materials  were  furnished,  or  what  his  relations  were 
with  the  person  to  whom  the  plaintiff  furnished  the  materials,  or 
that  any  of  the  parties  to  the  action  had  any  interest  in  the  prem- 
ises when  the  materials  were  furnished,  is  insufficient  under  the 
Mechanic's  Lien  Law,  providing  that  a  materialman  is  entitled 
to  a  lien  for  materials  furnished  for  the  improvement  of  real 
property  with  the  consent  or  at  the  request  of  the  ovsmer  or  his 
agent,  contractor  or  sub-contractor.  Entemnam  v.  Anderson,  106 
App.  Div.  149,  94  Supp.  45. 
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Where,  in  a  suit  to  foreclose  a  mechanic's  lien,  it  is  neither 
alleged  nor  claimed  that  a  contractual  relation  existed  between 
the  owner  and  the  lienor,  a  personal  judgment  could  not  be 
awarded  against  such  owner  on  the  lien  being  held  invalid.  Siegel 
V.  Ehrshowshy,  46  Misc.  605,  92  Supp.  Y33. 

In  an  action  to  foreclose  a  mechanic's  lien,  the  complaint,  fail- 
ing to  state  that  any  sum  was  actually  due  to  the  original  con- 
tractor, was  fatally  defective.  Siegel  v.  Ehrshowshy ,  46  Misc. 
605,  92  Supp.  Y33. 

Plaintiff's  complaint  claimed  a  lien  against  certain  property, 
in  which  lien  one  of  the  defendants  was  claimed  to  be  ovmer.  The 
complaint  alleged  that  in  fact  the  other  defendant  was  the  owner 
when  the  work  was  done  and  the  lien  filed,  of  which  the  plaintiff 
had  no  knowledge,  and  asked  that  the  lien  be  held  an  incumbrance 
on  the  interest  of  such  other  defendant,  and  be  foreclosed.  Held 
to  state  a  cause  of  action  in  equity  only,  as  seeking  special  relief 
against  the  defective  notice  of  lien.  Fawille  v.  Hadcock,  39  Misc. 
397,  80  Supp.  23. 

A  complaint  for  a  money  judgment  setting  out  a  mechanic's 
lien  and  the  bonding  thereof  is  not  demurrable  because  it  alleges 
that  before  the  commencement  of  the  present  action  the  plaintiff 
had  commenced  another,  which  was  still  undetermined,  against 
the  same  defendant  to  recover  the  debt  set  forth  in  the  complaint, 
as  the  other  action  may  have  been  to  recover  the  debt  which  was 
the  foundation  of  the  lien,  plaintiff  being  entitled  to  sue  for  the 
debt  and  secure  his  mechanic's  lien  at  the  same  time.  Power  v. 
Onward  Const.  Co.,  39  Misc.  707,  80  Supp.  950. 

If  plaintiff  claims  performance,  and  the  contract  provides  for 
an  architect's  certificate  as  a  condition  precedent  to  payment, 
plaintiff,  in  the  absence  of  such  certificate,  cannot  recover  tmless 
he  pleads  that  the  certificate  was  unreasonably  withheld.  Dwyer 
V.  The  Mayor,  77  App.  Div.  224,  79  Supp.  17. 

If  plaintiff  relies  upon  excuse  for  non-performance  he  must 
allege  it  in  the  complaint.  If  the  issue  joined  involves  only  the 
question  of  performance,  evidence  tending  to  show  excuse  for  non- 
performance was  properly  excluded.  Lindblad  v.  Lynde,  81  App. 
Div.  603,  81  Supp.  351. 

Where  plaintiff  claims  that  the  owner  has  been  guilty  of  a 
breach  of  contract,  and  that  by  reason  of  such  breach  plaintiff 
was  excused  from  further  performance,  and  seeks  to  recover  for 
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labor  performed  and  materials  furnislied  to  the  time  of  the  breach 
upon  a  quantum  meruit,  the  complaint  must  allege  part  perform- 
ance, the  breach  and  a  legal  excuse  for  non-performance.  Robin- 
son V.  Chinese  Charitable  Assn.,  47  App.  Div.  69,  62  Supp.  292, 

A  complaint  in  an  action  to  foreclose  a  mechanic's  lien  alleged, 
and  the  evidence  showed,  that  plaintiff  was  entitled  to  receive, 
according  to  the  terms  of  the  contract,  payments  up  to  the  time 
he  was  permitted  to  work,  and  that  when  he  stopped  there  was 
due  to  him  the  amount  claimed.  Held,  that  the  action  was  not 
upon  quantum  meruit,  requiring  proof  of  the  actual  value  of  the 
labor  and  materials  furnished.  Beattys  v.  Searles,  74  App.  Div. 
214,  77  Supp.  497. 

In  an  action  to  foreclose  a  mechanic's  lien,  the  absence  of  any 
allegation  that  any  sum  was  due  or  remained  unpaid  from  the 
owner  to  the  contractor,  or  from  the  contractor  to  the  sub-con- 
tractor, is  fatal  to  the  sufficiency  of  the  complaint,  under  §  47  of 
the  Lien  Law  (Laws  1897,  chapter  418).  Oribben  v.  Hoare,  54 
Misc.  245. 

A  foreign  corporation  which  delivers  materials  to  be  used  in  a 
building  in  this  State,  is  entitled  to  file  a  mechanic's  lien  for  the 
value  and  price  of  the  work  done  by  it.  The  act  of  furnishing 
material  does  not  constitute  business  within  the  State  of  New 
York  within  the  meaning  of  §  15  of  the  General  Corporations 
Law.  A  violation  of  that  section  constitutes  an  affirmative  defence 
which  must  be  alleged  and  proved  by  the  person  asserting  it.  N. 
Y.  TerrorCotta  Co.  v.  Williams,  102  App.  Div.  1,  92  Supp.  808, 
affiiTQed,  184  N.  Y.  579. 

On  failure  of  the  contractor  to  complete  the  work  by  the  date 
fixed  by  the  contract,  if  the  owner  does  not  insist  upon  his  strict 
legal  rights,  but  permits  the  continuance  of  the  work,  he  cannot 
set  up  the  delay  as  a  defence  to  an  action  on  the  contract  price, 
though  it  may  be  available  as  a  counterclaim.  Kenny  v.  Mona- 
han,  53  App.  Div.  421,  66  Supp.  10,  affirmed  without  opinion,  169 
ISr.  Y.  591. 

A  lienor  who  has  satisfied  a  lien  under  an  agreement  to  take  a 
percentage  of  payments  to  become  due  to  a  contractor,  has  no 
defence  to  a  mortgage  subsequently  given  on  the  premises  in 
place  of  one  given  prior  to  filing  the  lien.  Sheldon  v.  Palliser, 
23  App.  Div.  191,  48  Supp.  770.  The  pendency  of  an  action 
brought  by  the  owner  of  premises  against  a  building  contractor  for 
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breach  of  the  contract  affords  no  defence  to  an  action  brought  by 
the  contractor  to  foreclose  a  mechanic's  lien.  Smith  v.  Fleischman, 
23  App.  Div.  355,  48  Supp.  234.  Failure  of  the  contractor  to 
obtain  a  permit  from  the  building  department  for  the  construction 
of  ovens  he  agreed  to  put  in  defendant's  building  was  held  no 
defence  to  an  action  to  foreclose  a  lien  therefor.  Duhrkop  v. 
White,  15  App.  Div.  613,  44  Supp.  694. 

An  allegation  in  an  answer  by  the  holder  of  a  prior  mechanic's 
lien,  who  is  defendant  in  a  suit  to  foreclose  a  junior  mechanic's 
lien,  that  the  prior  lienholder  was  employed  by  the  contractor  on 
behalf  of,  and  as  agent  of,  the  ovraer,  which  allegation  was  merely 
for  the  purpose  of  showing  that  the  work  was  done  with  the 
knowledge  of  the  owner,  was  properly  stricken  out.  New  Jersey 
Steel  &  Iron  Co.  v.  Robinson.,  74  App.  Div.  481,  77  Supp.  547, 
reversed,  178  N.  Y.  632. 

An  assignee  of  a  mechanic's  lien  who  takes  the  assignment 
after  the  original  building  contract  has  been  terminated  without 
fault  of  his  assignor  does  not  take  it  subject  to  any  equities  aris- 
ing upon  subsequent  new  and  independent  contracts  between  the 
original  parties,  though  they  relate  to  the  same  subject-matter; 
and  the  owner  cannot,  in  an  action  to  foreclose  the  lien,  set  off 
damages  sustained  by  the  contractor's  breach  of  the  new  contract. 
Lawrence  v.  Congregaiional  Church  of  Greenfield,  164  IST.  Y.  115, 
affirming  32  App.  Div.  489,  53  Supp.  145. 

In  an  action  by  contractors  to  foreclose  a  mechanic's  lien,  a 
counterclaim  interposed  by  the  owner  for  damages  alleged  to  have 
resulted  to  him  from  the  failure  of  the  contractors  to  complete  the 
building  within  the  time  specified  by  the  contract  cannot  be  sus- 
tained, where  changes  in  the  work,  which  caused  the  delay,  were 
made  at  the  suggestion  of  the  architect  with  the  approval  of  the 
owner,  and  the  conduct  of  the  parties  shows  that  time  was  not, 
in  their  contemplation,  of  the  essence  of  the  contract.  Kenny  v. 
Monahan,  53  App.  Div.  421,  66  Supp.  10,  affirmed  without 
opinion,  169  IST.  Y.  591. 

In  an  action  by  sub-contractors  to  foreclose  a  lien  filed  by  them 
for  the  balance  due  from  the  principal  contractor's,  to  which  the 
principal  contractors,  the  owner  of  the  premises  and  the  surety  on 
the  bond  given  to  discharge  the  lien,  are  parties,  the  principal  con- 
tractors may  set  up  a  counterclaim  against  plaintiffs  arising  out 
of  the  breach  by  them  of  another  contract  between  the  parties. 
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Cody  V.  Turn  Verein,  48  App.  Div.  279,  64  Supp.  219,  affirmed 
without  opinion,  169  N.  Y.  591. 

In  an  action  to  foreclose  a  lien  whicli  has  been  assigned,  and 
the  foreclosure  is  brought  by  the  assignee  of  the  lien  contract,  and 
cause  of  action,  the  owner  cannot  avail  himself,  by  way  of  counter- 
claim, of  a  cause  of  action  resulting  from  a  breach  of  contract  by 
the  plaintiff's  assignor,  upon  a  contract  made  after  the  assign- 
ment of  the  lien  and  contract  to  plaintiff.  Lawrence  v.  Congrega- 
tional Church,  164  K  Y.  116. 

The  answer  may  set  up  counterclaim  as  between  the  contractor 
and  sub-contractor  and  as  between  the  owner  and  the  contractor. 
Hoyt  V.  Miner,  7  Hill,  525 ;  Miner  v.  Hoyt,  4  Hill,  193 ;  Owens  v. 
Eckerson,  1  E.  D.  Smith,  691.  A  counterclaim  based  upon  false 
representations  cannot  be  interposed  in  an  action  to  foreclose  a 
lien.  Marshall  v.  Cohen,  11  Misc.  397,  32  Supp.  283,  65  St.  Eep. 
310. 

In  an  action  to  foreclose  a  mechanic's  lien  brought  by  a  sub- 
contractor, a  counterclaim  is  demurrable  which  alleges  that  after 
the  plaintiff  had  entered  upon  the  performance  of  the  sub-contract 
it  began  to  annoy  and  injure  the  defendant  contractor  and  filed  a 
mechanic's  lien  for  the  purpose  of  injuring  the  defendant's  credit, 
and  after  the  lien  was  discharged  filed  others  for  the  same  purpose, 
and  circulated  false  statements  that  the  defendant  lacked  financial 
responsibility  for  the  purpose  of  injuring  it,  etc.  Such  counter- 
claim does  not  set  forth  a  cause  of  action  on  contract,  nor  matters 
which  arose  out  of  the  contract  or  transactions  set  forth  in  the 
complaint  or  connected  with  the  subject  of  the  action.  Uvalde 
Asphalt  Paving  Co.  v.  Morgan  Contracting  Co.,  120  App..  Div. 
498. 

Complaint  by  Materialman. 
NEW     YORK     SUPREME     COURT  — New    York     County. 


174  N.  Y.  69. 


John  P.  Kane  Company,  Plaintiff, 
vs. 
Francis  S.  Kinney,  Andrew  J.  Robinson, 
Clarence  L.  Smith,  William  C.  W.  Child, 
Thomas  ¥.  McLaughlin,  Charles  N.  Talbot, 
as  Assignee  of  Andrew  J.  Robinson,  for  the 
Benefit  of  Creditors, 

Defendants. 

The  plaintiff,  complaining  of  the  defendant  herein,  Respectfully 
shows  to  this  court  and  alleges : 
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First.  That  at  all  the  times  hereinafter  mentioned  the  plaintiff 
was  and  now  is  a  domestic  corporation  organized  under  the  laws  of 
the  State  of  New  York. 

Second.  That  at  all  the  times  hereinafter  mentioned  the  defend- 
ant, Andrew  J.  Eobinson,  was  doing  business  in  the  city  of  New  York, 
as  a  builder  and  contractor,  under  the  name  of  Eobinson  &  Wallace. 

Third.  That  prior  to  the  month  of  February,  1900,  the  said  de- 
fendant, Eobinson,  under  his  said  business  name,  made  and  executed 
a  written  contract  with  the  said  defendant,  Francis  S.  Kinney,  the 
owner  of  the  premises  hereinafter  described,  whereby  the  said  Eobin- 
son agreed  to  furnish  and  provide  all  the  labor  and  materials  for  and 
towards  the  erection  of  a  certain  building  upon  the  following  described 
lot  of  land,  to  wit : 

(Here  insert  description.) 

And  for  greater  certainty,  plaintiff  begs  leave  to  refer  to  said  con- 
tract and  to  make  same  a  part  of  this  complaint. 

Fourth.  That  thereafter  the  said  defendant  contractor  duly  per- 
formed all  the  conditions  of  said  contract  on  his  part,  and  so  far  com- 
pleted the  same  as  to  become  entitled  and  he  was  entitled  at  the  time 
of  the  filing  of  the  notice  of  claim  by  the  plaintiff  herein,  and  prior 
to  the  commencement  of  this  action,  to  receive  thereon  a  sum  in 
excess  of  the  amount  of  plaintiff's  claim  herein  and  hereafter  set  forth. 

Fifth.  That  on  or  about  the  2d  day  of  February,  1900,  the  plain- 
tiff entered  into  a  contract  with  the  defendant  Eobinson,  contractor 
as  aforesaid,  whereby  plaintiff  agreed  to  furnish  to  defendant  certain 
materials  for  uses  in  said  building  at  agreed  prices,  amounting  in  the 
aggregate  to  the  sum  of  $665.70. 

Sixth.  That  in  pursuance  of  and  in  conformity  with  said  last- 
mentioned  contract,  the  plaintiff  did,  between  the  ninth  day  of  Feb- 
ruary, 1900,  furnish  certain  materials  for  same,  consisting  of  brick 
and  cement,  amounting  to  the  agreed  price  of  $665.70  as  aforesaid. 
That  the  said  materials  were  actually  delivered  and  used  in  the  con- 
struction of  the  said  building,  with  the  knowledge  and  consent  of  the 
defendant  Kinney,  the  owner  of  the  said  premises. 

Seventh.  That  the  plaintiff  has  not  received  anything  on  account 
of  the  said  materials  furnished  and  that  on  the  8th  day  of  March, 
1900,  there  remained  due  to  the  plaintiff  by  reason  thereof  the  sum 
of  $665.70,  which  said  sum  is  now  due  and  owing  to  the  plaintiff, 
with  interest  thereon  from  the  said  8th  day  of  March,  1900. 

Eighth.  That  on  the  8th  day  of  March,  1900,  and  within  ninety 
days  after  the  doing  of  the  work  and  the  furnishing  of  the  materials 
aforesaid,  the  plaintiff  filed  a  notice  of  lien  in  writing  in  the  office 
of  the  clerk  of  the  county  of  New  York,  in  which  county  the  property 
against  which  the  lien  is  asserted  is  situated ;  that  said  notice  of  lien 
contained  the  names  and  residences  of  the  lienors,  this  plaintiff,  the 
name  of  the  owner  of  the  real  property  against  whose  interest  therein 
a  lien  is  claimed,  and  the  interest  of  the  owner  so  far  as  known  to 
the  lienor,  the  name  of  the  person  by  whom  the  lienor  was  employed 
and  to  whom  it  furnished  the  said  materials,  to  wit,  the  defendant 
Eobinson,  with  whom  the  plaintiffs  contract  was  made ;  the  materials 
furnished  and  the  agreed  price  thereof;  the  amount  unpaid  to  said 
lienor  for  such  materials;  the  time  when  the  first  and  last  items  of 
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materials  were  furnished;  and  finally  the  property  subject  to  the  lien, 
with  a  description  thereof,  sufficient  for  identification,  with  its  loca- 
tion by  street  and  number;  that  said  notice  of  lien  was  duly  verified 
by  said  lienor,  and  complied  in  all  respects  with  the  requirements  of 
the  statutes  of  the  State  of  New  York,  and  that  on  the  said  8th  day 
of  March,  1900,  the  said  lien  was  duly  entered  and  docketed  by  the 
said  clerk  in  the  lien  docket  kept  in  his  office.  PlaintifE  annexes 
hereto  a  copy  of  said  notice  of  lien  and  makes  the  same  a  part  of  this, 
its  complaint. 

Ninth.  That  thereafter  and  within  ten  days  after  the  filing  of  said 
notice  of  lien  as  aforesaid,  a  copy  thereof  was  duly  personally  served 
upon  the  defendant  Frank  S.  Kinney,  as  owner,  pursuant  to  the 
statute  in  such  case  made  and  provided. 

Tenth.  That  on  the  8th  day  of  March,  1900,  the  defendant  Eobin- 
son,  made  and  executed  to  the  defendant  Charles  N.  Talbot,  a  general 
assignment  of  all  his  property  for  the  benefit  of  creditors,  which  said 
assignment  was  on  the  same  day  filed  in  the  office  of  the  clerk  of  the 
county  of  New  York. 

Eleventh.  And  on  information  and  belief,  that  the  defendants 
Clarence  L.  Smith,  William  C.  W.  Child  and  Thomas  McLaughlin, 
each  have  or  claim  to  have  some  iuterest  in  or  lien  upon  the  premises 
above  described,  but  plaintiff  alleges  that  such  interest  or  lien,  if  any, 
is  not  prior  to  that  of  this  plaintiff. 

Wherefore,  plaintiff  demands  judgment: 

1.  That  it  be  adjudged  to  have  a  lien  on  said  premises  for  the 
sum  of  $665.70  with  interest  thereon  from  the  8th  day  of  March,  1900. 

2.  That  the  defendants  and  all  persons  claiming  under  them  be 
forever  foreclosed  of  all  equity  of  redemption  or  other  interest  in  said 
premises. 

3.  That  said  premises  be  sold  as  provided  by  law  and  that  from 
the  proceeds  of  such  sale  plaintifE  be  paid  the  amount  of  its  lien  as 
aforesaid,  and  interest,  with  the  expenses  of  sale  and  costs  of  this 
action. 

4.  That  plaintiff  have  a  judgment  for  any  deficiency  that  may 
then  remain  against  the  said  defendant  Andrew  J.  Eobinson. 

5.  That  plaintiff  have  such  further  judgment,  decree  or  order 
as  may  be  necessary  to  protect  its  rights  in  the  premises. 

J.  WOOLSEY  SHEPAED, 

Plaintiff's  Attorney. 

Answer  by  Defendant,  Furnishing  Labor  and  Materials. 
NEW     YORK     SUPREME     COURT  — New    Yoek    Countt. 


JOHN  P.  KANE  COMPANY,  Piaintiff, 
vs. 
FRANCIS  S.  KINNEY,  ANDREW  J.  ROB- 
INSON, CLARENCE  L.  SMITH,  et  al., 

Defendants. 
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The  defendant,  William  C.  W.  Child,  answering  the  complaint  of 
the  plaintiff  herein  by  his  attorney,  George  V.  Brower,  respectfully 
shows  to  this  court,  upon  information  and  belief : 
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I.  Defendant  admits  the  allegations  contained  in  paragraphs  1, 
2  and  10  of  the  complaint. 

II.  The  defendant  denies  that  he  has  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  allegations  contained  in 
paragraphs  three,  four,  five,  six,  seven,  eight,  nine  and  eleven,  except 
that  defendant  admits  that  on  or  about  the  8th  day  of  March,  1900, 
the  plaintiff  filed  a  notice  of  lien  in  writing  in  the  clerk's  office  of  the 
county  of  New  York  against  the  real  property  described  in  the 
complaiat. 

III.  Defendant  further  answering  for  the  purpose  of  foreclosing 
the  mechanic's  lien  hereinafter  mentioned,  alleges  as  follows:  The 
defendant  repeats  and  alleges  all  and  singular  the  allegations  and 
statements  in  paragraphs  one  and  two  of  the  complaint,  as  fully  as  if 
the  same  were  here  specifically  set  forth,  and  alleges  that  Frank  S. 
Kinney  is  the  owner  of  the  real  property  described  in  the  complaint 
which  description  the  defendant  repeats  and  alleges,  and  against 
whose  interest  the  mechanic's  lien  hereinafter  mentioned  was  filed. 

IV.  That  heretofore  and  between  the  9th  day  of  February,  1900, 
and  the  6th  day  of  March,  1900,  at  the  special  instance  and  request 
of  the  defendant  Andrew  J.  Eobinson,  this  defendant  performed  cer- 
tain labor  for  said  defendant  and  sold  and  delivered  to  said  defend- 
ant certain  materials  consisting  of  beams,  columns,  girders,  doors, 
stable  fixtures,  bridle  irons,  etc. 

V.  That  the  same  were  of  the  price  and  reasonably  worth  the 
value  of  $604.60,  which  the  defendant  Andrew  J.  Eobinson,  promised 
and  agreed  to  pay  therefor,  and  that  no  part  thereof  has  been  paid 
though  payment  thereof  has  been  duly  demanded. 

VI.  That  said  materials  and  labor  were  furnished  for  the  im- 
provement of  the  real  property  herein  and  in  the  complaint  mentioned, 
and  in  and  for  the  erection  and  construction  of  the  buildings  thereon, 
and  were  so  furnished  with  the  consent,  knowledge  and  approval  of 
the  owner  thereof,  the  defendant  Frank  S.  Kinney. 

VII.  That  by  reason  of  the  premises  the  defendant  Andrew  J. 
Eobinson,  was  at  the  time  of  filing  and  docketing  by  this  defendant 
of  the  mechanic's  lien  hereinafter  mentioned,  indebted  to  this  defend- 
ant in  the  sum  of  six  hundred  and  four  dollars  and  sixty  cents 
($604.60),  of  which  the  sum  of  four  hundred  seventy-one  and  A'tt 
($471.00)  dollars  has  since  been  paid,  leaving  a  balance  due  this 
defendant  of  one  hundred  thirty-three  and  tt/tt  ($133.60)  dollars  and 
interest  since  the  8th  day  of  March,  1900. 

VIII.  That  on  or  about  the  8th  day  of  March,  1900,  and  within 
flinety  days  after  the  final  furnishing  of  the  materials  and  labor  afore- 
said, this  defendant  duly  filed  in  the  office  of  the  clerk  of  the  county 
of  New  York,  where  the  real  property  aforesaid  is  situated,  a  notice 
of  lien  in  writing,  which  said  notice  of  lien  did  state  the  name  and 
residence  of  the  lienor,  the  name  of  the  owner  of  real  property 
against  whose  interest  the  lien  is  claimed  and  the  interest  of  the  owner 
so  far  as  known  to  the  lienor,  the  name  of  the  person  to  whom  the  lienor 
furnished  the  materials  and  labor,  the  materials  and  labor  furnished 
and  the  agreed  price  and  value  thereof,  and  amount  unpaid  to  the 
lienor  for  such  materials  and  labor,  the  time  when  the  first  and  last 
materials  and  labor  were  furnished  and  performed,  the  property  sub- 
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ject  to  the  lien  with  a  description  thereof  sufficient  for  identification 
together  with  the  street  number,  which  said  notice  of  lien  was  duly 
verified  by  the  agent  of  the  lienor,  this  defendant,  and  which  said 
notice  of  lien  complied  in  all  respects  with  the  statutes  of  the  State  of 
New  York,  providing  for  the  filing  of  mechanic's  liens,  and  that  on 
said  day  said  lien  was  duly  entered  and  docketed  by  said  county  clerk 
in  the  lien  docket  kept  in  said  office,  and  that  within  ten  days  after 
filing  thereof,  this  defendant  caused  a  copy  thereof  to  be  duly  served 
on  said  owner. 

IX.  That  said  lien  has  not  been  paid,  cancelled  or  discharged, 
and  that  no  proceeding  at  law  or  in  equity  has  ever  been  brought  to 
recover  any  part  of  said  claim. 

X.  That  the  plaintiff  and  all  the  defendants  except  the  defendant 
Charles  N.  Talbot,  have  or  claim  to  have  some  interest  or  lien  upon 
said  premises,  which  interest  or  lien,  if  any,  is  subordinate  to  the 
lien  of  this  defendant. 

Wherefore,  this  defendant  demands  judgment: 

1st.  That  the  court  adjust  and  determine  the  equities  of  all  the 
parties  to  this  action,  and  the  order  of  the  priority  of  the  different 
liens. 

2d.  That  this  defendant  be  adjudged  to  have  a  valid  lien  upon 
said  premises  for  the  sum  of  one  hundred  and  thirty-three  dollars  and 
/A  ($133.60),  with  interest  as  aforesaid,  and  that  said  premises  be 
sold  according  to  law,  and  the  proceeds  applied  to  the  payment  of  the 
lien  of  this  defendant  with  interest  as  aforesaid  together  with  the 
expenses  of  this  sale  and  the  costs  of  this  action,  and  that  the  plaintiff 
and  all  the  defendants  and  all  persons  claiming  under  them  be  barred 
and  forclosed  of  all  right,  title,  interest,  lien  or  equity  of  redemption 
in  said  lands  and  premises,  and  that  this  defendant  have  judgment 
against  Andrew  J.  Eobinson,  for  any  deficiency  that  may  then  remain 
due  after  said  sale. 

3d.  That  this  defendant  may  have  such  other  and  further  relief 
as  to  the  court  may  seem  just. 

GEOEGB  V.  BEOWBE, 

Attorney  for  Defendant. 
Sub.  4.  Practice. 
Service  of  an  amended  summons  and  complaint  in  an  action  to 
foreclose  a  lien  so  as  to  bring  in  other  lienors  than  those  first  made 
parties,  will  not  have  the  effect  to  keep  alive  their  liens  if  the  year 
in  which  they  must  commence  an  action  to  foreclose  has  expired 
at  the  date  of  the  amendment,  though  it  would  operate  to  that 
end  if  made  before  the  expiration  of  the  year.  Brandt  v.  Schmeck- 
embecher,  89  Hun,  406.  Section  399  of  the  Code  applies  to  the 
action  to  foreclose  a  mechanic's  lien,  and  such  proceeding  or  action 
will  be  deemed  to  have  been  commenced  when  the  notice  author- 
ized by  the  act  is  delivered  to  the  sheriff  for  service.  Oee  v. 
Torrey,  77  Hun,  23,  59  St.  Eep.  421,  28  Supp.  239. 

Where  a  judgment  has  been  recovered  for  the  debt  secured  by 
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a  mechanic's  lien,  the  execution  issued  thereon  must  be  returned 
unsatisfied  before  an  action  to  foreclose  the  lien  can  be  main- 
tained. Barbig  v.  Kick,  25  Civ.  Pro.  E.  62,  35  Supp.  676.  An 
action  to  foreclose  a  lien  is,  in  effect,  an  action  on  behalf  of  each 
party  entitled  at  the  time  of  its  commencement  to  maintain  an 
action  to  enforce  his  own  Jien.  Neuchaiel  Asphalte  Co.  v.  The 
Mayor,  12  Misc.  26,  33  Supp.  64,  66  St.  Kep.  721,  affirmed,  155 
N.  Y.  373. 

A  delay  of  one  year  in  proceeding  in  an  action,  after  the  com- 
plaint has  been  dismissed,  as  against  the  owner,  is  unreasonable 
neglect  to  proceed  within  §  1674  of  the  Code  which  entitles  the 
owner  to  an  order  cancelling  the  lis  pendens.  Townsend  v.  Work, 
79  Hun,  381,  61  St.  Rep.  497,  29  Supp.  791 ;  appeal  dismissed, 
144  N.  Y.  643.  The  plaintiff  is  not  precluded  by  an  account 
rendered  but  not  assented  to  by  defendant,  from  claiming  a  larger 
sum ;  its  weight  as  an  admission  is  to  be  determined  by  the  referee 
hearing  the  cause.  Stryker  v.  Cassidy,  76  N.  Y.  50,  reversing  10 
Hun,  18. 

When  the  right  to  a  mechanic's  lien  has  accrued,  a  conveyance 
of  the  property  by  the  owner  will  not  defeat  the  lien  when  it  is 
shown  that  the  conveyance  was  made  not  in  good  faith,  but,  with 
intent  to  defraud  the  person  who  was  entitled  to  the  lien,  and  the 
validity  of  the  conveyance  may  be  attacked  in  the  action  brought 
to  foreclose  the  lien.  New  York  Lumher,  etc.,  Co.  v.  Seventy- 
third  Street  Building  Co.,  5  App.  Div.  87. 

It  seems  that  where  the  lien  is  discharged  after  issue  has  been 
joined,  the  proper  course  is  to  file  a  supplemental  answer  setting 
up  that  fact.  Bulkley  v.  Kimball,  19  Supp.  672,  46  St.  Rep.  543. 
On  motion  to  discharge  a  lien  on  making  deposit,  the  validity  of 
the  lien  cannot  be  litigated  and  the  court  cannot  direct  the  dis- 
charge of  a  lien  without  a  deposit  when  cancelling  the  lis  pendens. 
Fischer  v.  Hussey,  11  Misc.  529,  32  Supp.  762,  66  St.  Rep.  91. 
A  deposit  to  discharge  a  lien  is  not  a  payment,  but  merely  a  sub- 
stitute for  the  property  from  which  the  lien  was  discharged,  and 
the  lienor  is  not  entitled  to  the  money  until  he  establishes  his 
claim  in  an  action  brought  for  that  purpose.  Matter  of  Dean,  83 
Hun,  413,  31  Supp.  959,  64  St.  Rep.  729. 

When  the  anaount  of  the  lien  is  deposited  in  the  court,  it  is 
unnecessary  to  show  the  filing  of  a  lis  pendens  because  the  lien 
has  been  shifted  from  the  real  estate  to  the  fund.     Ward  v.  Kil- 
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pairick,  85  N.  Y.  413.  Failure  to  file  a  lis  pendens  is  no  objec- 
tion to  the  recovery  where  the  owner  pays  the  entire  amount  re- 
maining unpaid  into  court.  It  is  no  defence  to  an  action  to  fore- 
close a  lien.  Bates  v.  Trustee  of  the  Masonic  Hall  and  Asylum 
Fund,  7  Misc.  609,  27  Supp.  951,  58  St.  Kep.  790;  Sheffield  v. 
BoUnson,  73  Hun,  173,  57  St.  Eep.  146,  25  Supp.  1098. 

Declarations  of  defendant's  representative  in  charge  of  the  work 
upon  whom  defendant  relied  for  information  relating  thereto  as 
to  the  cause  of  delay,  is  admissible  on  behalf  of  plaintiff.  Keough 
Mfg.  Co.  V.  Eisenbergh,  7  Misc.  79,  27  Supp.  356,  57  St.  Eep, 
91,  affirmed,  149  ~S.  Y.  592.  A  defendant  sub-contractor  may  re- 
cover on  his  answer,  although  the  process  in  an  action  attempted  to 
be  brought  by  him  was  not  served  on  the  principal  contractor. 
Neuchatel  Asphalte  Co.  v.  The  Mayor,  9  Misc.  376,  61  St.  Eep. 
481,  30  Supp.  252. 

An  action  to  foreclose  a  mechanic's  lien  is  a  suit  in  equity  and 
a  trial  of  the  main  issue  should  be  had  before  the  court  before  a 
reference  for  examination  of  a  long  account.  O'Brien  v.  N.  Y. 
Butchers'  Dresed  Meat  Co.,  54  Misc.  297,  105  Supp.  950. 

The  price  agreed  to  be  paid  by  the  contract  for  work  is  evidence 
of  its  value.  Horgan  v.  McKenzie,  17  Supp.  174,  43  St.  Eep.  131. 
The  burden  of  proof  is  on  the  claimant  to  establish  his  lien  and 
charge  the  property,  and  upon  a  sub-contractor  to  show  that  the 
moneys  to  which  he  claims  his  lien  attaches  are  due  from  the  owner 
to  the  contractor.  Taylor  v.  Baldwin,  10  Barb.  626;  Haswell  v. 
Goodchild,  12  Wend.  373.  Where  the  architect's  certificate  has 
been  waived,  by  making  payments  without  requiring  its  production, 
it  may  be  procured  at  any  time  before  the  trial  of  the  action,  and 
offered  in  evidence.  Hartley  v.  Murtha,  5  App.  Div.  408,  39 
Supp.  212.  In  an  action  by  a  sub-contractor  to  foreclose  a  lien, 
evidence  as  to  a  personal  claim  against  the  owner  is  inadmissible. 
Carney  v.  Riley,  18  Misc.  11,  40  Supp.  1123.  An  offer  under 
§  19  which  failed  to  state  that  it  was  made  "  in  discharge  of  the 
lien  "  was  held  to  be  ineffectual  to  defeat  the  right  of  the  lienor 
for  further  costs ;  so  held  in  Burton  v.  Rockwell,  63  Hun,  163,  17 
Supp.  665,  44  St.  Eep.  487;  Pratt,  J.,  following  Hall  v.  Denner- 
lein,  39  St.  Eep.  67,  14  Supp.  796,  which  holds  that  such  a  form 
of  offer  is  requisite. 

Where  the  evidence  in  an  action  to  foreclose  a  mechanic's  lien 
is  conflicting  both  as  to  the  terms  of  the  contract  and  adequate 
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performance  of  the  work,  the  findings  of  the  referee  thereon  will 
not  be  disturbed.  Hoar  v.  McNiece,  1  App.  Div.  549,  37  IsT.  Y. 
Supp.  433,  72  St.  Eep.  488.  The  lien  of  a  defendant  cannot  be 
cancelled  on  motion  of  another  defendant  who  served  no  notice  of 
trial  upon  him.  Mahoney  v.  McWalters,  91  Hun,  247,  36  N.  Y. 
Supp.  149. 

The  action  to  foreclose  cannot  be  commenced  until  the  money 
claimed  under  the  contract  is  due.  Preusser  v.  Florence.,  4  Abb. 
IST.  C.  IBQ;  Sullivan  v.  Brewster,  1  E.  D.  Smith,  681.  The  lienor 
can  begin  his  foreclosure  as  soon  as  anything  is  due  and  can  recover 
all  that  becomes  due  up  to  the  time  of  trial.  Ringle  v.  Wallis  Iron 
Works,  85  Hun,  279,  66  St.  Eep.  494,  32  Supp.  1011,  affirmed, 
155  K  Y.  675. 

"Where  the  delivery  of  a  deed  is  postponed  and  the  mortgagor  is 
permitted  to  remain  in  possession  after  a  sale  on  foreclosure  to 
enable  him  to  complete  a  building  in  course  of  erection,  and  he  does 
so  and  pays  the  contractor  in  good  faith,  a  materialman  cannot 
enforce  his  lien  for  materials  furnished  after  the  sale  against  the 
purchaser,  where  his  notice  of  lien  was  not  filed  until  after  such 
payment  to  the  contractor  had  been  made.  Bobhins  v.  Arendt, 
148  ISr.  Y.  673,  43  N.  E.  Eep.  165,  modifying  4  Misc.  196,  23 
K  Y.  Supp.  1019,  53  St.  Eep.  483. 

Any  lienor  may  commence  his  separate  action  subject  to  the  right 
of  a  party  to  move  to  consolidate  actions,  and  where  a  plaintiff 
who  sued  to  foreclose  a  mechanic's  lien  was  named  as  a  party  to  a 
formfer  action  to  foreclose  another  lien,  but  had  not  been  served 
with  process  in  that  action,  it  was  held  that  until  such  service  the 
former  suit  was  not  pending  as  to  him,  and  a  plea  to  that  effect  was 
unavailing.  Burton  Co.  v.  Cowan,  80  Hun,  392,  30  Supp.  317, 
affirmed,  150  IST.  Y.  583,  citing  Warner  v.  Warner,  57  St.  Eep. 
764,  holding  that  where  a  defendant  in  an  action  for  partition  had 
not  been  served,  its  pendency  was  no  ground  for  the  abatement  of 
a  subsequent  action  brought  for  the  same  purpose  by  such  defend- 
ant.  Citing  Haynes  v.  Onderdonk,  5  T.  &  C.  176 ;  Boylston  v. 
Wheeler,  5  T.  &  C.  179. 

The  undisclosed  principal  of  one  who  agreed  to  repair  a  building 
may  maintain  an  action  to  enforce  a  lien  for  the  work,  but  any 
defences  arising  out  of  the  agent's  apparent  relation  to  the  contract 
and  work  are  available  in  such  action.  Berry  v.  Gavin,  88  Hun,  1, 
34  Supp.  505,  68  St.  Eep.  288.    The  pendency  of  an  action  on  the 


1320  mechanics'  liens. 

claim  18  no  bar  to  a  suit  to  foreclose  a  mechanic's  lien.     Raven  v. 
Smith,  71  Hun,  197,  64  St.  Kep.  94,  24  Supp.  601,  affirmed,  148 

:Nr.  Y.  415. 

The  fact  that  a  money  judgment  has  been  recovered  upon  a  claim 
secured  by  a  mechanic's  lien  is  not  a  bar  to  the  action  to  foreclose 
the  lien  unless  pleaded  as  such.  Bryson  v.  8t.  Helen,  79  Hun, 
167,  61  St.  Rep.  390,  29  Supp.  524.  A  foreign  stock  corporation 
doing  business  in  this  State  prior  to  the  passage  of  chapter  687, 
Laws  of  1892,  cannot  maintain  an  action  to  foreclose  a  lien  where 
the  certificate  required  by  that  act  was  not  procured  until  after  the 
work  was  performed.  Neuchatel  Asphalte  Co.  v.  The  Mayor,  9 
Misc.  376,  61  St.  Rep.  481,  30  Supp.  252. 

Actions  to  foreclose  mechanic's  liens  cannot  be  consolidated 
where  one  of  them  has  been  partly  tried.  Eckenroth  v.  Egan,  20 
Misc.  508,  46  Supp.  666.  An  action  to  foreclose,  so  far  as  it  is 
for  the  recovery  of  a  personal  debt,  is  governed  by  the  rules  ap- 
plicable to  judgment  for  the  recovery  of  money  only.  Booth  v. 
Barron,  29  App.  Div.  66,  51  Supp.  391.  The  fact  that  the  lienor 
was  in  the  contract  designated  by  his  name  "  &  Company,"  in 
violation  of  the  Penal  Code,  will  not  prevent  him  from  foreclosing 
his  lien.     Yandegrift  v.  Bertron,  83  App.  Div.  548,  82  Supp.  153. 

In  Condon  v.  Church  of  St.  Augustine,  112  App.  Div.  168,  98 
Supp.  253,  it  was  held  that  the  facts  established  that  there  was 
nothing  due  plaintiff  at  the  time  his  lien  was  filed,  and  it  was 
therefore  unenforceable.  Where  the  complaint  alleges  the  waiver 
by  defendant  of  certain  provisions  of  the  contract,  the  defendant 
is  entitled  to  a  bill  of  particulars  specifying  the  acts  or  statements 
upon  which  the  alleged  waiver  was  predicated.  Fox  v.  Davidson, 
4:4:  App.  Div.  283,  60  Supp.  678. 

In  an  action  brought  in  the  Supreme  Court,  the  principal  con- 
tractor, made  a  defendant,  cannot  procure  a  stay  restraining  the 
prosecution  of  an  action  thereafter  brought  in  the  City  Court  on 
behalf  of  sub-contractors.  Nussberger  v.  Wasser,  40  Misc.  120, 
81  Supp.  295. 

Where  a  contract  to  furnish  labor  and  material  has  been  trans- 
ferred by  an  assignment  which  is  to  become  absolute  only  upon 
certain  contingencies  which  do  not  eventuate  until  after  the  com- 
mencement, by  the  assignor,  of  an  action  growing  out  of  the  con- 
tract, he  may,  under  §  756,  continue  the  action  unless  the  court 
directs  the  substitution  or  joinder  of  the  assignee  as   a  party. 
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Hawkins  v.  Mapes-Beeves  Construction  Co.,  178  N.  T.  236,  affirm- 
ing 82  App.  Div.  12,  81  Supp.  794. 

A  lienor  who  was  made  a  party  and  does  not  answer  and  set  out 
his  lien,  waives  the  same,  unless  such  lien  is  admitted  in  the  com- 
plaint.   McConologue  v.  Larkins,  3  Misc.  166,  66  Supp.  188. 

If  a  question  of  fact  arises  whether  plaintiff  has  been  paid  in 
full,  and  the  court  directs  judgment  dismissing  the  complaint  on 
the  ground  that  plaintiff  has  no  claim  against  defendant  which 
can  be  enforced  in  such  action,  a  claim  for  damages  for  preventing 
the  completion  of  the  work,  being  included,  it  is  to  be  assumed 
that  the  court  decided  the  disputed  question  of  fact  adversely  to 
plaintiff,  the  record  containing  nothing  to  the  contrary.  Doll  v. 
Coogan,  48  App.  Div.  121,  62  Supp.  627,  affirmed  without  opin- 
ion, 168  ISr.  Y.  656. 

Where  plaintiff  elected  to  hold  the  husband  liable  as  principal, 
he  cannot  split  his  demand  and  hold  the  wife  liable  for  a  portion 
thereof  on  the  personal  judgment  under  a  suit  to  foreclose  the 
mechanic's  lien,  he  having  failed  to  establish  the  whole  claim  as 
a  lien,  it  not  being  filed  in  time  to  secure  part  of  the  demand. 
Booth  v.  Barron,  29  App.  Div.  66,  51  Supp.  391. 

Where,  in  an.  action  to  enforce  a  lien  for  material  furnished  a. 
contractor,  the  court  finds  that  the  lien  is  valid,  a  personal  judg- 
ment against  the  contractor  cannot  be  collaterally  attacked,  inas- 
much as  the  court  had  jurisdiction  to  render  the  same.  Olen  Cove 
Granite  Co.  v.  Gostello,  65  App.  Div.  43,  72  Supp.  531. 

Dismissal  of  complaint  in  an  action  to  foreclose  and  for  work 
performed  on  the  building,  was  held  erroneous  where  plaintiff's 
testimony  showed  that  work  had  been  performed  which  had  not 
been  paid  for.  Moriariy  v.  Board  of  Education,  112  App.  Div. 
837,  98  Supp.  251. 

Shall  V.  Old  Forge  Co.,  109  App.  Div.  907,  96  Supp.  75,  find- 
ings of  the  referee  in  foreclosure  that  the  owner  promised  to  pay 
a  commission  to  a  materialman  for  his  services  in  overseeing  the 
work,  held  not  sustained  by  the  evidence. 

The  failure  of  a  master  plumber  to  comply  with  the  act  to 
secure  the  registration  of  plumbers  in  cities  (Laws  1892,  chap. 
652),  making  it  unlawful  for  him  to  carry  on  business  without 
having  previously  registered  with  the  board  of  health  his  name  and 
address,  precludes  a  recovery  for  work  performed  by  him  in  viola- 
tion of  the  statute.    Where,  in  an  action  to  foreclose  a  mechanic's 
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lien,  it  appears  that  the  plaintiffs,  who  were  master  plumbers  and 
not  registered  under  the  act,  had  been  orally  employed  to  perform 
certain  plumbing  work,  and  during  its  progress  were  orally  in- 
structed by  defendant  to  have  other  necessary  work  done,  and  had 
employed  and  paid  mechanics  to  perform  it,  and  upon  the  com- 
pletion of  all  the  work  the  defendant  paid  the  plaintiffs  a  sum  of 
money  which  they  applied  upon  their  plumbing  bill,  leaving  the 
other  items  unpaid,  whether  the  contract  was  entire  in  its  nature, 
and  on  account  of  the  illegal  plumbing  item  was  unenforceable,  or 
with  respect  to  work  other  than  plumbing  it  was  severable,  and 
whether  the  payment  upon  the  completion  of  the  work  was  volun- 
tarily made  upon  the  plumbing  bill,  which  might  competently  have 
been  done,  notwithstanding  its  illegality,  are  questions  of  fact, 
which,  having  been  determined  by  a  judgment  unanimously 
affirmed  by  the  Appellate  Division,  are  not  reviewable  by  the 
Court  of  Appeals.    Johnston  v.  Dahlgren,  166  N.  Y.  354. 

The  defence  of  another  action  pending  is  not  available  in  an 
action  on  a  bond  given  to  discharge  a  lien,  where  the  other  action 
may  be  one  to  recover  the  debt  which  is  the  foundation  of  the  lien 
since  both  remedies  can  be  pursued  by  different  actions.  Power  v. 
Onward  Construction  Co.,  39  Misc.  707,  80  Supp.  950. 

A  lienor  may  defend  in  an  action  to  foreclose  a  lien  of  another 
and  serving  his  answer  on  his  co-defendants,  is  entitled  to  have  his 
claim  determined  though  the  owner  defendant,  when  the  action  is 
brought  on  for  trial,  moves  for  a  dismissal  on  the  ground  plaintiff's 
lien  has  been  satisfied.  Where  no  notice  of  trial  was  served  upon 
the  lienor,  made  a  defendant,  either  by  plaintiff  or  the  owner,  the 
latter  is  not  in  a  position  to  have  an  action  dismissed  as  to  him. 
Hinkle  v.  Sullivan,  108  App.  Div.  316,  95  Supp.  788. 

Where  a  contract  provides  that  the  owner  may  request  any 
alterations,  and  that  the  same  shall  not  avoid  the  contract,  it  is 
proper  on  the  trial  to  permit  an  amendment  of  the  complaint, 
which  has  alleged  performance  of  the  contract,  so  as  to  show  modi- 
fications thereof  at  the  owner's  request.  PoerschJce  v.  Horowitz, 
84  App.  Div.  443,  82  Supp.  742,  affirmed  without  opinion,  178 
K  Y.  601. 

In  Kenney  v.  A-pgar,  93  IST.  Y.  at  page  550,  Andrews,  J.,  speak- 
ing for  the  court,  all  concurring,  said  with  reference  to  the  right 
of  jury  trial  in  an  action  to  foreclose  a  mechanic's  lien :  "  But  we 
think  it  is  also  a  conclusive  answer  that  the  action  was  an  action 
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in  equity  triable  by  tbe  court  without  a  jury,  as  to  which  neither 
party  had  a  right  to  a  jury  trial  except  as  to  such  issues  as  might 
be  framed  and  sent  to  a  jury." 

In  Muldoon  v.  Pitt,  54  N.  Y.  269,  it  was  also  held  that  where 
issues  were  framed  and  sent  to  the  jury,  the  findings  on  applica- 
tion to  the  court  for  final  judgment  or  on  appeal  might  be  disre- 
garded and  judgment  given  on  the  merits  as  in  equity  cases. 
However,  in  SchilUnger  Fire  Proof  Co.  v.  Amott,  14  Supp.  326, 
at  Special  Term,  it  was  held  that  any  party  to  an  action  to  fore- 
close a  lien,  brought  under  the  Act  of  1885,  has  the  imdoubted 
right  to  have  the  amount  of  his  claim  or  lien  fixed  by  the  verdict 
of  a  jury,  and  that  if  he  demands  the  right,  the  court  has  the 
power  to  make  an  order  for  trial  by  jury  of  that  question,  and 
that  any  party  demanding  it  will  be  absolutely  entitled  to  such  an 
order;  that  the  case  would  then  be  sent  to  the  Special  Term  in 
order  that  the  court  might,  if  there  were  several  lienors  or  claim- 
ants, determine  the  equities  between  them  and  direct  the  entry  of 
a  proper  judgment. 

In  Riggs  v.  Shannon,  16  Supp.  939,  44  St.  Kep.  365,  27  Abb. 
]Sr.  C.  456,  21  Civ.  Pro.  K.  434,  it  was  held  that  the  right  to  trial 
by  jury  generally,  as  to  issues  arising  in  actions  to  foreclose 
mechanic's  liens  does  not  exist  except  as  to  any  issues  involving  the 
value  of  the  property  or  damages  (discussing  93  IST.  Y.  539,  and 
14  Supp.  326,  supra).  It  is  further  held  that  where  a  counter- 
claim is  set  up  for  damages  sustained  through  delay  in  the  com- 
pletion of  the  contract,  issue  as  to  such  damages  must,  unless 
waived,  be  tried  by  jury. 

In  an  action  to  foreclose  a  mechanic's  lien,  the  court  has  no 
discretion  to  deny  a  trial  by  jury  of  questions  of  fact  arising  on  a 
counterclaim  for  damages.  Bradley  &  Currier  Co.  v.  Herter,  23 
Civ.  Pro.  E.  408,  62  St.  Eep.  72,  30  Supp.  270.  The  action  may 
properly  be  sent  to  a  referee  when  the  owner  sets  up  payments  and 
the  trial  will  require  the  examination  of  a  long  account,  and  in 
such  case  the  reference  may  be  as  to  the  entire  matter  in  contro- 
versy. TooTcer  v.  Binaldo,  11  Hun,  154;  Scheahy  v.  Tomlinson, 
1  Week.  Dig.  24. 

.  The  provision  of  the  Lien  Law  that  actions  thereunder  shall  be 
tried  in  the  same  manner  as  action  for  foreclosure  of  mortgages  is 
not  violative  of  the  Constitution.  If  the  defendant  wishes  a  jury 
trial  upon  an  issue  of  fact,  he  should  apply  to  the  court  to  frame 
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issues.    Schillinger  Fire  Proof  Cement  &  Asphalt  Co.  v.  Arriott, 
152  K  Y.  584,  affirming  86  Hun,  182,  33  Supp.  343. 

The  interposition  of  a  claim  by  the  owner  of  property  involved 
does  not  entitle  him  to  a  trial  by  jury  of  the  whole  issues,  nor  of 
the  issues  raised  by  the  counterclaim,  as  a  matter  of  right,  but 
motion  for  such  trial  must  be  made  under  §  974.  Smith  v. 
Fleischman,  23  App.  Div.  355,  48  Supp.  234. 

In  an  action  against  the  owner  and  general  contractor  to  fore- 
close a  mechanic's  lien,  a  stipulation,  consenting  to  the  payment  to 
the  general  contractor  of  the  balance  of  the  contract  price,  which 
in  effect  destroys  the  plaintiff's  lien,  is  not  within  the  authority  of 
the  plaintiff's  attorney;  and  the  plaintiff,  not  having  consented  to 
such  stipulation,  should  be  relieved  therefrom  and  the  general  con- 
tractor should  be  required,  out  of  the  balance  so  paid  him,  to  de- 
posit in  court  a  sufficient  sum  to  meet  the  plaintiff's  lien  and  costs 
to  abide  the  result  of  the  action.  Van  Eamnell  Revolving  Door  Co. 
v.  Astor,  55  Misc.  378. 

In  Steuerwald  v.  Oill,  85  App.  Div.  605,  83  Supp.  396,  the 
court  discusses  the  right  to  jury  trial  and  held  that  such  right  may 
be  preserved,  citing  Hawhins  v.  Mapes-Beeves  Construction  Co., 
82  App.  Div.  72,  where  it  is  held  that  two  methods  are  suggested 
by  which  a  jury  trial  may  be  secured,  (1)  by  having  an  issue 
settled  and  tried  by  a  jury  in  advance  of  the  trial  at  Special  Term, 
or  (2)  by  trying  the  issue  as  to  the  validity  of  the  lien  at  Special 
Term  first,  with  the  understanding  that  if  the  lien  be  declared 
invalid  an  interlocutory  judgment  to  that  effect  will  be  granted, 
and  sending  the  issues  upon  which  a  personal  judgment  depends 
to  the  Trial  Term.  Unless  the  defendant  in  such  case  secures  or 
preserves  his  right  to  a  jury  trial  in  one  of  these  methods,  he  will 
be  deemed  to  have  waived  the  same,  and  the  court  on  decreeing 
the  invalidity  of  the  lien,  may  enter  the  personal  judgment. 

In  Beeves  v.  Metropolitan  Co.,  6  Misc.  91,  26  Supp.  23,  the 
court  holds  in  an  action  to  enforce  a  mechanic's  lien,  there  is  a 
right  to  a  reference  where  a  long  account  within  §  1013  is  involved. 
That  where  a  counterclaim  is  set  up,  in  such  case  there  is  a  right 
to  trial  by  jury.    Affirmed,  141  IST.  Y.  587. 

Cassidy  v.  McFarland,  139  IT.  Y.  201,  is  cited  as  an  authority 
for  the  first  proposition. 

Where  a  trial  will  involve  the  examination  of  a  long  account, 
although  there  are  other  issues  of  fact  not  relating  to  the  account, 
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a  compulsory  reference  may  be  ordered.  Weber  &  Co.  v.  Heam, 
7  App.  Div.  307,  holding  that  the  question  of  right  to  order  a 
reference  in  an  action  of  this  character,  against  the  objection  of 
the  party  was  set  at  rest  in  Tooher  v.  Rinaldo,  11  Hun,  154. 

A  motion  for  a  jury  trial  of  issues  raised  by  counterclaims  must 
be  made  within  ten  days  after  issue  is  joined.  Arnot  v.  Nevins, 
44  App.  Div.  61,  60  Supp.  401. 

Under  Code,  §  3412,  in  an  action  to  enforce  a  mechanic's  lien 
where  the  validity  of  the  lien  is  controverted  and  there  is  danger 
that  a  personal  judgment  may  go  against  the  defendant,  either 
party  is  entitled  to  have  issues  framed  and  sent  to  a  jury  as  matter 
of  right  under  §§  970  and  974  of  the  Code,  or  in  the  event  the 
court  on  the  trial  of  the  issues  determines  that  the  lien  is  invalid, 
an  interlocutory  judgment  to  that  effect  should  be  entered  and 
the  remaining  issues  sent  to  a  jury,  where  notice  has  been  given 
or  demand  made  that  in  that  event  a  jury  trial  is  desired ;  and  if 
no  such  notice  or  demand  is  made  the  right  to  a  jury  trial  will  be 
deemed  to  have  been  waived.  Hawkins  v.  Mapes-Beeve  Construc- 
tion Co.,  82  App.  Div.  72,  81  Supp.  794,  affirmed,  178  K  Y.  236. 

The  assignees  of  owners  of  property  against  which  a  mechanic's 
lien  has  been  filed,  whose  assignments  are  subsequent  in  date  to 
the  filing  of  the  lien,  but  prior  to  the  commencement  of  an  action 
to  foreclose  it,  and  who  were  not  made  parties  to  such  an  action, 
cannot  be  bound  by  the  judgment  rendered  therein,  and  an  order 
directing  the  enforcement  against  such  assignees  of  a  writ  of 
assistance  issued  on  such  judgment  is  improper.  Burnham  v.  Bay- 
mond,  64  App.  Div.  596,  72  Supp.  300. 

The  court  has  power  to  grant  a  writ  of  assistance  to  put  a  pur- 
chaser in  possession  of  the  premises  sold  on  foreclosure  as  in  an 
action  to  foreclose  a  mortgage,  if  the  person  against  whom  the 
writ  is  sought  was  a  party  to  the  action.  O'Connor  v.  Schaeffel, 
11  Supp.  737,  33  St.  Kep.  143,  19  Civ.  Pro.  K.  378,  25  Abb. 
N.  C.  344. 

A  contractor,  defendant  in  an  action  to  foreclose  a  mechanic's 
lien,  should  be  granted  leave  to  serve  a  supplemental  answer  show- 
ing that  subsequent  to  the  service  of  his  original  answer  a  prior 
trial  had  resulted  in  a  judgment  dismissing  the  complaint  as  to 
the  owner,  that  the  plaintiff  had  failed  to  appeal  therefrom,  and 
that  the  owner  had  subsequently  paid  the  contractor  a  balance 
due,  for  said  facts  will  be  a  complete  defence  unless  the  plaintiff 
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can  establish  that  the  money  paid  was  impressed  with  a  trust  for 
his  benefit.  Van  Kannel  Revolving  Door  Co.  v.  Shane,  122  App. 
Div.  613. 

If  a  judgment  in  a  mechanic's  lien  action  does  not  give  to  a 
claim  the  priority  among  other  lienors  to  which  it  is  entitled,  the 
claimant  aggrieved  may  appeal  to  correct  the  error.  If  he  per- 
fects his  appeal  as  to  some  of  the  parties  and  not  as  to  others,  the 
court  may,  nevertheless,  correct  the  judgment  as  against  those 
embraced  in  the  appeal  if  this  can  be  done  without  prejudice  to  the 
rights  of  any  of  the  parties.  Hall  v.  City  of  New  York,  176 
]Sr.  Y.  293,  modifying  on  that  point  only,  s.  c,  19  App.  Div.  102^ 

81  Supp.  1128. 

Sub.  5.    Evidence. 

The  proof  required  to  establish  a  waiver  of  the  provisions  of  a 
written  contract  must  be  clear  and  must  be  sustained  by  a  pre- 
ponderance of  evidence.     Woarms  v.  Becker,  84  App.  Div.  491, 

82  Supp.  1086. 

The  testimony  of  builders  to  the  effect  that  the  cellar  work  is 
ordinarily  the  last  done  in  the  course  of  construction  is  competent 
to  explain  the  meaning  of  the  term  "  partitions  "  in  the  contract, 
and  to  show  that  the  cellar  partitions  were  not  embraced  in  that 
term.  Upon  the  question  whether  an  architect's  refusal  to  give 
the  contractor  a  certificate  was  unreasonable  and  unjustifiable, 
conversations  of  the  architect  with  the  contractor  and  his  work- 
men at  the  time  he  was  acting  on  the  subject-matter,  tending  to 
show  that  the  architect  refused  to  give  the  certificate  because  the 
owners  had  directed  him  not  to  give  it,  and  that  in  fact  he  re- 
garded the  work  as  good,  are  competent  as  part  of  the  res  gestae. 
TibUts  V.  Phipps,  30  App.  Div.  274,  51  Supp.  954,  affirmed  with- 
out opinion,  163  K  Y.  580. 

When  a  building  is  destroyed  by  fire  in  the  absence  of  any  fact 
which  permits  the  inference  of  spontaneous  combustion  or  ignition 
from  electric  wires  or  like  causes,  there  is  a  presumption  that  the 
fire  was  due  to  some  act  of  man.  In  an  action  by  a  sub-contractor 
to  foreclose  a  lien  on  a  building  which  was  destroyed  by  fire  before 
completion,  it  was  sought  to  be  shown  that  the  fire  was  caused  by 
the  negligence  of  the  owner  by  reason  of  which  the  contractors  were 
excused  from  performance,  and,  therefore,  the  sub-contractor  could 
recover  against  the  owner  for  part  performance.  Evidence  ex- 
amined and  held  insufficient  to  support  a  finding  that  the  -fire  was 
caused  by  act  of  the  owner.   Clarke  v.  Eoeppel,  119  App.  Div.  458. 
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An  objection  that  the  sub-contractor  did  not  produce  the  con- 
tract between  the  owner  and  the  original  contractor  is  not  available 
where  such  contract  was  produced  as  a  part  of  defendant's  case. 
May  V.  Menton,  21  Misc.  321,  47  Supp.  179.  In  an  action  by  a 
sub-contractor  to  foreclose  a  lien,  evidence  as  to  the  personal  claim 
against  the  owner  is  inadmissible.  Carney  v.  Beilly,  18  Misc.  11, 
40  Supp.  1123.  Proof  of  what  an  owner  paid  to  complete  the  work 
of  a  contractor  is  no  evidence  that  the  work  done  was  of  that  value. 
Kennedy  v.  McKone,  10  App.  Div.  88,  41  Supp.  782. 

Where  the  assignee  of  a  lien  produces  a  written  instrument 
which  vests  a  legal  title  in  him,  though  as  security  for  a  debt,  he 
is  not  bound  to  prove  the  existence  of  the  debt  due  him,  but  the 
burden  rests  on  the  defendant  to  prove  such  state  of  facts  as  to 
render  the  assignment  inoperative,  or  reinvest  the  assignor  with 
the  ownership  of  the  claim.  Lawrence  v.  Congregational  Church 
of  Greenfield,  164  K  Y.  115,  affirming  32  App.  Div.  489,  53 
Supp.  145. 

Where  the  complaint  alleges  that  the  plaintiff  duly  performed 
all  the  conditions  of  its  contract,  and  the  answer  counterclaimed 
for  liquidated  damages  for  delaying  the  performance,  and  the 
reply  set  up  that  plaintiff  was  obstructed  by  the  fault  of  defend- 
ants, evidence  of  excuses  for  non-performance  by  plaintiff  within 
the  time  fixed  in  its  contract  was  inadmissible.  Hecla  Iron  Works 
V.  Hall,  115  App.  Div.  126,  100  Supp.  696. 

A  building  contract  provided  that  the  work  should  be  done  to 
the  satisfaction  of  the  architect,  to  be  testified  by  his  certificate, 
and  made  such  certificate  a  condition  precedent  to  payment.  The 
parties  agreed  to  waive  the  certificate  and  submit  all  matters  in 
dispute  to  arbitrators.  The  contractor  subsequently  terminated 
the  arbitration.  Held,  that  in  so  doing  he  terminated  the  waiver  of 
the  architect's  certificate  and  the  parties  became  restored  to  their 
rights  under  the  contract.  Fox  v.  Powers,  65  App.  Div.  112,  72 
Supp.  573. 

The  production  of  the  architect's  certificate  showing  the  amount 
due  the  building  contractor  is  not  essential  to  enable  a  material- 
man to  maintain  an  action  to  foreclose  his  lien  where  the  owner 
declared  the  contract  forfeited  and  took  possession  of  the  building. 
Ocorr  &  Bugg  Co.  v.  City  of  Little  Falls,  77  App.  Div.  592,  79 
Supp.  251,  affirmed  without  opinion,  178  K  T.  622. 

In  an  action  to  foreclose,  an  engineer's  unreasonable  refusal  to 
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give  a  certificate  cannot  be  shown  under  an  allegation  of  perform- 
ance. Smith  V.  Wetmore,  41  App.  Div.  290,  58  Supp.  402, 
affirmed,  167  K  Y.  234. 

In  an  action  upon  a  contract,  which  makes  the  architect's  certifi- 
cate a  condition  precedent  to  payment,  evidence  of  the  waiver  of 
such  certificate  is  not  admissible,  unless  the  waiver  is  alleged  in 
complaint.    Bossert  v.  Poerschke,  51  App.  Div.  381,64  Supp.  733. 

Evidence  that  the  surety  completed  his  principal's  contract  as 
such,  is  not  destroyed  by  the  fact  that  notice  was  served  on  the 
principal  cancelling  the  contract  for  failure  to  proceed  with  dili- 
gence. Evidence  elicited  by  defendant  on  the  cross-examination 
of  witnesses  produced  by  lienors  is  not  notice  to  the  surety  of  the 
original  contractor  that  he  is  establishing  the  basis  for  a  personal 
judgment  against  it,  and  is  not  a  consent  to  submit  to  the  court 
the  question  of  personal  liability.  Maneeley  v.  City  of  New  York, 
119  App.  Div.  376. 

Sub.  6.    What  Constitutes  Substantial  Performance. 

In  an  action  to  foreclose  a  mechanic's  lien,  where  the  contractor 
abandoned  the  work  and  it  was  completed  by  the  owner,  the 
burden  rests  upon  the  lienor  to  prove  that  there  was  a  balance  due 
to  the  contractor  after  deducting  the  cost  of  completion.  Under  a 
complaint  alleging  substantial  performance  of  the  contract,  evi- 
dence excusing  the  failure  of  the  contractor  to  perform  and  tending 
to  show  completion  of  the  building  by  the  owner  is  inadmissible. 
Beecher  v.  Schvbach,  1  App.  Div.  359,  37  W.  Y.  Supp.  325,  72 
St.  Rep.  511,  affirmed,  158  K  Y.  687. 

Substantial  performance  of  the  requirements  of  the  contract  is 
an  essential  to  authorize  its  enforcement  by  the  lienor,  but  this  does 
not  require  a  literal  performance.  Glacius  v.  Black,  60  JN".  Y.  145 ; 
Johnson  v.  De  Peyster,  50  E".  Y.  666 ;  Phillip  v.  Gallamt,  62  K  Y. 
264;  Heckmann  v.  Pinkney,  81  IST.  Y.  211 ;  Woodward  v.  Fuller, 
80  N.  Y.  312 ;  Wright  v.  Roberts,  118  N.  Y.  672 ;  Murphy  v. 
Bimonds,  82  Hun,  158,  31  Supp.  295,  63  St.  Eep.  744. 

Substantial  performance  of  a  contract  is  sufficient  to  sustain  a 
mechanic's  lien.  Murphy  v.  Simonds,  82  Hun,  158,  31  Supp.  295, 
63  St.  Rep.  744,  affirmed,  152  IST.  Y.  626.  But  where  the  con- 
tractor has  failed  to  perform  a  substantial  part  of  the  work  and 
there  is  no  provision  that  the  owner  shall  complete  it  and  no 
failure  of  the  owner  to  perform  his  obligation,  a  sub-contractor 
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can  recover  nothing  under  a  mechanic's  lien.    Smith  v.  Sheltering 
Arms,  89  Hnn,  70. 

Substantial  performance  as  defined  by  the  authorities  permits 
only  such  omissions  or  deviations  from  the  contract  as  are  inad- 
vertent and  unintentional,  are  not  due  to  bad  faith,  do  not  impair 
the  structure  as  a  whole,  are  remediable  without  doing  material 
damage  to  other  parts  of  the  building  in  tearing  down  and  recon- 
structing, and  may  without  injustice  be  compensated  for  by  de- 
ductions from  the  contract  price.  So  much  is  allowed  in  building 
contracts  because  of  the  hardship  to  the  contractor  if  slight  unin- 
tentional deviations  should  bar  his  recovery.  Spence  v.  Ham,  27 
App.  Div.  379,  50  Supp.  960,  affirmed,  163  IST.  Y.  220. 

A  building  contract  is  not  substantially  performed  by  substi- 
tuting, for  that  which  is  expressly  required,  materials,  method  or 
workmanship  which,  in  the  opinion  of  the  contractor  and  his  ex- 
perts, are  "  just  as  good,"  unless  the  substitution  relates  to  a  matter 
of  minor  importance,  is  made  in  good  faith  and  of  sufficient 
reasons,  and  there  is  an  adequate  allowance  for  the  difference, 
xind  where  it  appears  from  the  record  in  an  action  to  foreclose  a 
mechanic's  lien  for  a  balance  alleged  to  be  due  upon  the  contract 
price  and  for  extra  work  in  erecting  a  dwelling  house,  that  the 
contractor  wilfully  failed  to  comply  with  twenty  or  more  of  the 
express  requirements  of  the  specifications,  and  that  no  adequate 
excuse  or  explanation  has  been  given  for  such  failures,  the  evi- 
dence is  not  sufficient  to  support  a  finding  of  the  trial  court  that 
there  was  a  substantial  performance  of  the  contract.  Easthampton 
L.  &  C.  Co.  V.  Worthington,  186  N.  T.  407,  reversing  108  App. 
Div.  355,  95  Supp.  1126. 

The  failure  to  perform  the  contract  to  the  extent  of  more  than 
one-third,  and  omission  of  the  architect's  certificate  or  proof  that 
it  was  wrongfully  withheld,  precludes  plaintiff  from  recovery 
under  the  contract.  Excelsior  Terra-Cotta  Co.  v.  Horde,  90  App. 
Div.  4,  85  Supp.  732,  affirmed,  181  K  Y.  11. 

A  building  contract  is  to  be  fairly  performed  according  to  its 
terms,  and  any  substantial  change,  unless  authorized  by  the  owner 
or  architect,  is  made  at  the  risk  of  the  contractor.  The  law  toler- 
ates unsubstantial  deviations  made  in  good  faith,  but  it  exacts  full 
compensation  therefor  and  permits  a  recovery  on  the  theory  of 
substantial  performance,  only  after  the  proper  deductions  have 
been  made.  The  contractor  had  no  right  to  substitute  his  own 
Actions,  Vol.  II  —  84 
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judgment  for  the  stipulations  of  the  contract,  or  to  recover  on  the 
basis  of  complete  performance,  when,  as  the  court  found,  he  wil- 
fully and  intentionally  used  inferior  and  less  expensive  material  in 
the  place  of  those  agreed  upon.  Schultz  v.  Goodstein,  180  N.  Y. 
248;  opinion  Vann,  J.,  reversing  82  App.  Div.  316,  81  Supp.  946, 
holding  certain  evidence  of  experts  to  be  inadmissible  as  sub- 
stantially varying  the  terms  of  the  contract. 

In  the  absence  of  an  architect's  certificate  plaintiff  must  show 
by  a  preponderance  of  proof,  not  only  demand  and  refusal  of  the 
architect  to  deliver  the  certificate,  but  also  that  it  was  unreasonably 
withheld.  Where  recovery  is  sought  upon  the  theory  of  substantial 
performance,  plaintiff  must  show,  by  preponderance  of  evidence 
such  substantial  performance,  and  also,  what  is  a  fair  and  reason- 
able compensation  for  the  inadvertent  defects.  Nesbit  v.  Broker, 
104  App.  Div.  393,  93  Supp.  856. 

Where  a  defence  was  that  plaintiff  had  departed  from  the  plans 
furnished,  and  it  appeared  that  defendant's  architect  had  retained 
without  objection  the  prints  prepared  by  plaintiff  as  a  basis  for  the 
work  actually  done,  and  that  no  complaint  of  variance  was  made 
when  the  work  was  completed,  held,  plaintiff  should  have  judg- 
ment as  for  substantial  performance.  Otis  Elevator  Co.  v.  Duserir 
hury,  47  Misc.  450,  95  Supp.  959. 

At  the  time  the  lien  sought  to  be  foreclosed  was  filed,  the  con- 
tract had  not  been  substantially  performed.  The  work  was 
afterward  completed.  It  was  held  that  defendant  was  entitled  to 
have  the  action  tried  as  of  the  time  it  was  commenced;  that  the 
referee  had  no  power  to  consider  the  work  done  thereafter,  and  that 
a  personal  judgment  for  the  contract  price,  less  a  deduction  for 
defective  work,  must  be  reversed.  Aex  v.  Allen,  107  App.  Div. 
182,  94  Supp.  844. 

Notwithstanding  the  provisions  that  the  Mechanic's  Lien  Law 
shall  be  liberally  construed,  the  burden  is  upon  the  lienor  to  show 
that  there  was  a  sum  due  on  which  his  lien  might  attach,  and  that 
he  substantially  performed  his  contract.  Brant  v.  City  of  New 
York,  110  App.  Div.  396,  97  Supp.  280,  affirmed,  186  K  Y.  599. 

Where  plaintiff  showed  substantial  but  not  complete  perform- 
ance, defendant  was  not  allowed  to  contend  on  appeal  that  plaintiff 
should  have  alleged  and  proved  the  cost  of  completing  the  work, 
where  there  was  no  contention  that  the  amount  allowed  for  such 
completion  wns  inadequate,  and  defendant  permitted  the  evidence 
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to  stand  in  the  lower  court  without  contradiction  or  question,  and 
did  not  call  that  court's  attention  to  the  matter.  Bowe  v.  Gerry, 
109  App.  Div.  153,  95  Supp.  857. 

In  an  action  brought  to  foreclose  a  lien  plaintiff  relied  upon 
substantial  performance;  it  was  held  that  proof  of  defects  that 
pervaded  the  whole  work  substantially,  and  some  of  them  wilful 
departures  or  omissions  from  the  contract,  justified  a  dismissal  of 
the  complaint.  Smith  v.  Ruggiero,  52  App.  Div.  382,  65  Supp. 
89,  affirmed  without  opinion,  173  K  Y.  614. 

In  an  action  to  foreclose  it  is  a  sufficient  answer  to  the  claim 
that  plaintiff  has  failed  of  substantial  performance  that,  under  a 
contract  for  work  amounting  to  over  $17,000,  the  allowance  for 
work  not  performed  amounts  to  about  $300.  Cullen  v.  Gallagher, 
28  App.  Div.  173,  50  Supp.  880. 

Plaintiff  claimed  to  have  abandoned  his  own  contract  because  of 
a  wrongful  demand  that  he  do  over  work  which  was  defective 
through  the  fault  of  another  contractor  for  which  he  was  not 
responsible  on  account  of  failure  of  payment  of  installments  due 
on  the  work;  held,  that  in  the  absence  of  proof  that  he  had  sub- 
stantially performed  the  other  work  which  completed  his  contract 
and  made  the  payment  due  thereunder,  his  complaint  was  properly 
dismissed.  Brandt  v.  City  of  Ne.w  York,  110  App.  Div.  396,  97 
Supp.  280,  'affirmed,  186  K  Y.  599. 

When  the  plaintiff,  in  an  action  to  foreclose  a  mechanic's  lien, 
alleges  and  proves  an  entire  contract  under  which  payment  is  not 
due  until  performance,  and  failure  of  substantial  performance  is 
found  as  a  fact,  the  court  cannot  direct  a  personal  judgment 
against  the  defendant  as  a  quantum  meruit.  Tinley  v.  Van  Wert, 
119  App.  Div.  738. 

Sub.  7.     Costs.    §  3411. 

§  3411,   Costs  and  disbursements. 

If  an  action  is  brought  to  enforce  a  mechanic's  lien  against  real  property 
in  a  court  of  record,  the  costs  and  disbursements  shall  rest  in  the  discretion 
of  the  court,  and  may  be  awarded  to  the  prevailing  party.  The  judgment 
rendered  in  such  an  action  shall  include  the  amount  of  such  costs  and 
specify  to  whom  and  by  whom  the  costs  are  to  be  paid.  If  such  action  is 
brought  in  a  court  not  of  record,  they  shall  be  the  same  as  allowed  in  civil 
actions  in  such  court.  The  expenses  incurred  in  serving  the  summons  by 
publication  may  be  added  to  the  amount  of  costs  now  allowed  in  such  court. 

Costs  are  in  the  discretion  of  the  court  to  be  awarded  as  may  be 
just  and  equitable.     Eagleson  v.  Clark,  2  Abb.  364.     An  action 
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to  foreclose  a  mechanic's  lien  is  not  an  action  to  determine  a 
claim  to  real  property  under  §  3352  of  the  Code,  and  an  additional 
allowance  cannot  be  granted  under  that  section.  Wright  v. 
Reusens,  39  St.  Eep.  802.  Where  the  lien  is  filed  against  an 
executor  or  administrator,  and  the  claim  is  not  unreasonably 
resisted,  the  court  may,  in  its  discretion,  refuse  to  award  costs. 
Marryatt  v.  Biley,  2  Abb.  N.  C.  119.  Where  there  has  been  no 
offer  of  judgment,  payment  or  deposit  as  required  by  §  19,  plain- 
tiff is  entitled  to  costs  thought  he  recover  less  than  the  amount 
claimed.     Valk  v.  McKenzie,  16  Supp.  741,  43  St.  Rep.  26. 

The  court  may,  where  the  owner  defends  the  action,  compel  him 
to  pay  costs  in  addition  to  the  sum  actually  due  the  contractor. 
Kenney  v.  Apgar,  93  E".  Y.  535.  See  Morgan  v.  Stevens,  6  Abb. 
'S.  C.  356 ;  Mult  v.  Jones,  18  Supp.  359  ;  Hotter  v.  Appa,  18  Supp. 
688,  47  St.  Eep.  485.  The  owner  against  whom  a  lien  is  filed,  to 
protect  himself  against  costs  must  discharge  the  lien  by  deposit  in 
the  mode  prescribed  by  statute.  Williamson  v.  Hendricks,  10 
Abb.  98. 

In  Kennedy  v.  McKone,  10  App.  Div.  88,  41  Supp.  782,  the 
court  considers  the  effect  of  an  offer  of  judgment.  Allowance  of 
costs  rests  wholly  in  the  discretion  of  the  court,  and  the  final  exer- 
cise of  such  discretion  rests  with  the  General  Term  of  such  court, 
from  which  no  appeal  will  lie.  Carnsy  v.  Beilly,  18  Misc.  11, 
40  Supp.  1123. 

Where  the  summons  and  complaint  has  been  cancelled  on  the 
ground  that  there  has  been  no  service,  judgment  for  costs  in  favor 
of  the  defendant  is  not  authorized.  Booth  v.  Kingstand  Ave, 
Building  Association,  18  App.  Div.  407,  46  Supp.  457. 

In  Newman  Lumber  Co.  v.  Wemple,  56  Misc.  182,  the  court 
considers  very  fully  the  question  of  the  allowance  of  costs  in 
actions  of  this  character,  holding  that  costs  are  in  the  discretion  of 
the  court,  and  it  can  also  grant  an  extra  allowance  in  eases  of  this 
character.  The  court  granted  an  extra  allowance  to  the  plaintiff 
upon  all  the  claims  established  on  the  trial,  upon  the  ground  that 
the  amount  of  all  the  liens  was  necessarily  involved  in  the  liti- 
gation. 

Section  3228,  refusing  costs  to  plaintiff  in  certain  actions  where 
his  complaint  demands  judgment  for  a  sum  of  money  only,  and  he 
recovers  less  than  $50,  does  not  apply  to  an  action  seeking  to 
enforce  a  lien,  and  for  special  relief  against  a  defective  notice  of 
lien.    Favitle  v.  Hadcock,  39  Misc.  397,  80  Supp.  23. 
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Under  §  3411  it  was  held  that  where,  in  a  suit  to  foreclose  a 
mechanic's  lien,  plaintiff  had  judgment;  that  the  only  issues  liti- 
gated were  between  the  owner  and  one  other  than  plaintiff,  and 
they  were  found  in  favor  of  the  owner,  it  was  proper  to  award 
costs  in  favor  of  the  owner  against  the  party  with  whom  he  litigated 
such  issues.  Harvey  v.  Brewer,  82  App.  Div.  589,  81  Supp.  846, 
affirmed,  178  K  Y.  5. 

In  McNally  v.  Boivan,  101  App.  Div.  342,  92  Supp.  250, 
affirmed  without  opinion,  181  IST.  Y.  556,  it  was  held  upon  the  facts 
that  the  judgment  obtained  by  plaintiff  was  more  favorable  than 
the  judgment  offered,  and  plaintiff  was  entitled  to  costs  regardless 
of  the  offer. 

But  one  bill  of  costs  can  be  allowed  to  one  party  in  an  action  to 
foreclose  several  mechanic's  liens  filed  by  different  persons.  In 
such  an  action  it  is  improper  to  allow  the  ovsmer  separate  bills  of 
costs  against  unsuccessful  lienors  who  filed  separate  liens.  Woolf 
V.  Schaefer,  103  App.  Div.  567,  93  Supp.  184. 

Under  the  Laws  of  1885  it  was  held,  under  section  similar  to 
§  3411,  that  the  plaintiff  might  have  an  extra  allowance  in  addition 
to  taxable  costs.  Horgan  v.  M'Kenzie,  17  Supp.  174,  43  St.  Eep. 
131;  Lawson  v.  Eeilly,  13  Civ.  Pro.  R.  290. 

By  virtue  of  §  3411  costs  are  discretionary  in  an  action  to  fore- 
close a  mechanic's  lien,  and  a  referee  may  award  costs  in  favor  of 
lienors  payable  from  a  sum  due  from  the  owner  to  a  defaulting  con- 
tractor. When  an  owner  who  completes  a  contract  on  the  default 
of  the  contractor  admits  his  liability  for  the  amount  due  the  de- 
faulting contractor,  and  makes  no  defence,  he  should  not  personally 
be  charged  with  costs.  When  a  defendant  lienor  talces  no  active 
part  in  the  action,  save  to  prove  his  lien  or  to  observe  some  other 
formality,  he  should  not  be  awarded  costs.  Ottman  v.  Schenec- 
tady Co-Operaiive  Realty  Co.,  119  App.  Div.  736. 

ARTICLE    XIII. 

JTJDGICENT. 

§  3412.  Judgment  in  case  of  failure  to  establish  lien,  1333. 

§  3415.  Judgment  may  direct  delivery  of  property  in  lieu  of  money, 

o  '334- 

§  3416.  Judgment  for  deficiency,  1334. 

§  3412.   Judgment  in  case  of  failure  to  estalilish  lien. 

If  the  lienor  shall  fail,  for  any  reason,  to  establish  a  valid  lien  in  an 
action  under  the  provisions  of  this  title,  he  may  recover  judgment  therein 
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for  such  sums  as  are  due  him,  or  which  he  might  recover  in  an  action  on  a 
contract,  against  any  party  to  the  action. 

§  3415.  Judgment  may  direct  delivery  of  property  in  lien  of 
money. 

If  the  owner  has  agreed  to  deliver  bills,  notes,  securities  or  other  obliga- 
tions or  any  other  species  of  property,  in  payment  of  the  debt  upon  which 
the  lien  is  based,  the  judgment  may  direct  that  such  substitute  be  delivered 
or  deposited  as  the  court  may  direct,  and  the  property  affected  by  the  lien 
cannot  be  sold,  by  virtue  of  such  judgment,  except  in  default  of  the  owner 
to  so  deliver  or  deposit  within  the  time  directed  by  the  court. 

§  3416.   Judgment  for  deficiency. 

If  upon  the  sale  of  the  property  under  judgment  in  a  court  of  record  there 
is  a  deficiency  of  proceeds  to  pay  the  plaintiff's  claim,  judgment  may  be 
docketed  for  the  deficiency  against  any  person  liable  therefor,  who  shall  be 
adjudged  to  pay  the  same  in  like  manner  and  with  like  effect  as  in  judg- 
ments for  deficiency  in  foreclosure  cases. 

In  an  action  by  a  sub-contractor  to  foreclose  a  lien  filed  under 
the  Consolidation  Act,  the  court  has  no  power  to  render  a  personal 
judgment  against  the  contractor;  and  where  the  lien  fails,  the 
proceeding  must  be  dismissed.  Mertz  v.  Mapes-Beeves  Construc- 
tion Co.,  30  Misc.  343,  63  Supp.  455. 

Though  a  notice  is  ineffectual  to  establish  a  lien,  a  plaintiff  may 
nevertheless  recover  a  personal  judgment  if  the  complaint  states 
facts  sufficient  to  support  a  common-law  action.  Schenectady 
Contracting  Co.  v.  Schenectady  By.  Co.,  106  App.  Div.  336,  94 
Supp.  401. 

But  for  the  provisions  of  §  3412  a  personal  judgment  for  dam- 
ages could  not  be  recovered  by  either  party  against  the  other  in  an 
action  to  foreclose  a  lien  unless  a  valid  lien  was  established. 
Deane  Steam  Pump  Co.  v.  Clarh,  84  App.  Div.  450,  82  Supp.  902. 

Although  by  reason  of  technical  omissions  a  valid  lien  has  not 
been  actually  created,  the  court  has  power  to  give  judgment  for 
such  sum  as  may  be  due.  Smith  v.  City  of  New  York,  32  Misc. 
380,  66  Supp.  686. 

The  provision  of  the  mechanic's  lien  statute  authorizing  a  per- 
sonal judgment  in  certain  cases  where  a  lien  is  not  established  does 
not  authorize  the  rendition  of  a  personal  judgment  where  the  lien 
claimant  has  failed  to  establish  his  claim  by  reason  of  non-per- 
formance of  the  contract.  Aex  v.  Allen,  107  App.  Div.  182,  94 
Supp.  844. 

Section  3412,  relating  to  mechanics'  liens  and  providing  that, 
if  the  lienor  fail  for  any  reason  to  establish  a  valid  lien  in  an 
action  to  foreclose  the  lien,  he  may  recover  judgment  therein  for 
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such  sums  as  are  due  him,  or  which  he  might  recover  in  an  action 
on  a  contract  against  any  party  to  the  action,  is  not  availible  to  a 
sub-contractor  who  fails,  in  an  action  to  enforce  an  alleged  lien,  to 
prove  that  anything  was  due,  either  before  or  after  filing  notice  of 
lien,  from  the  owner  to  the  contractor.  Alexander  v.  Hollender, 
106  App.  Div.  404,  94  Supp.  796. 

In  an  action  to  foreclose  a  lien  none  of  the  parlies  established  a 
valid  lien ;  held,  that  the  court  had  no  power  to  render  a  judgment 
establishing  an  equitable  lien  in  favor  of  the  assignee  for  part  of 
his  claim,  and  award  personal  judgment  for  the  entire  amount 
of  his  claim  against  the  owner,  without  decreeing  the  enforcement 
of  the  lien  in  the  first  instance,  the  assignee  not  having  filed  any 
lien  nor  demanded  a  personal  judgment  in  his  answer.  Deane 
Steam  Pump  Co.  v.  Clark,  84  App.  Div.  450,  82  Supp.  902. 

In  an  action  by  the  lienor  of  one  sub-contractor  the  lienor  of 
other  sub-contractors  who  have  not  been  made  parties  is  not  entitled 
to  a  judgment  of  foreclosure  against  their  sureties.  Such  judg- 
ment, though  in  form  only  against  the  owner,  a  municipality,  and 
not  res  adjudicaia  as  against  the  sureties,  would  lead  to  a  multi- 
plicity of  suits  and  the  possibility  of  conflicting  adjudications, 
hence  the  parties  against  whom  the  lien  is  claimed  are  necessary 
parties.     Maneeley  v.  City  of  New  York,  119  App.  Div.  376. 

The  right  to  a  personal  judgment  where  the  lien  was  found  to 
be  invalid  has  been  much  considered  by  the  court.  In  Bradley  & 
Currier  Co.  v.  Pacheteau,  71  App.  Div.  148,  75  Supp.  531,  a  lien 
was  held  invalid  and  the  complaint  dismissed.  On  appeal,  175 
N.  Y.  492,  the  order  of  the  Appellate  Division  was  reversed  and 
the  judgment  of  the  Special  Term  modified  so  as  to  award  a 
personal  judgment.  Subsequently,  in  Oilmore  v.  Colcord,  96  App. 
Div.  358,  89  Supp.  689,  a  personal  judgment  was  directed  as  the 
result  of  that  decision  in  a  case  where  it  was  held  that  no  lien  was 
acquired,  the  notice  of  lien  containing  the  same  defect  which 
rendered  the  lien  invalid  in  the  Bradley  case.  The  court  said: 
The  lien  of  the  plaintiff's  assignor  must,  therefore,  be  held  to  be 
invalid,  but  does  not  defeat  the  recovery,  however,  of  a  personal 
judgment  in  plaintiff's  favor  against  the  appellant."  This  judg- 
ment was  modified,  183  IST.  Y.  342,  by  striking  out  the  provision 
for  the  personal  judgment  and  restoring  the  original  provision 
adjudging  the  lien  and  sale,  it  being  held  that  the  lien  was 
sufficient. 
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A  personal  judgment  cannot  be  awarded  against  the  owner  in 
favor  of  the  sub-contractor  who  does  not  allege  or  claim  that  a 
contractual  relation  existed  between  him  and  the  owner.  8iegel  v. 
Ehrshowsky,  46  Misc.  605,  92  Supp.  733. 

The  provisions  of  §  3412  for  a  personal  judgment  does  not 
make  it  compulsory  to  resort  to  it  in  case  the  lien  or  part  of  the 
lien  claimed  fails.  Koeppel  v.  Macbeth,  97  App.  Div.  299,  89 
Supp.  969. 

A  personal  judgment  cannot  be  rendered  against  the  owner  of 
premises  against  whom  there  is  no  demand  in  the  complaint  which 
does  not  allege  any  liability  on  his  part  nor  any  contract  between 
him  and  plaintiff,  a  sub-contractor,  but  only  that  an  amount  was 
due  from  the  owner  to  the  principal  contractor,  which  plaintifE 
fails  to  show.     Kane  v.  Hutkoff,  81  App.  Div.  105,  81  Supp.  85. 

In  Bossert  v.  Fox,  89  App.  Div.  7,  affirming  40  Misc.  569, 
82  Supp.  872,  it  is  said :  "  The  case  cannot  be  distinguished  in 
principle  from  Bradley  &  Currier  Co.  v.  Pacheteau,  71  App. 
Div.  148,  or  New  Jersey  Steel  &  Iron  Co.  v.  Rohinson,  85 
App.  Div.  512.  In  the  Bradley  &  Currier  Co.  case  the  statement 
in  the  notice  was :  '  The  labor  performed  or  to  be  performed  is 
mantels  and  fixtures  and  the  materials  furnished  or  to  be  furnished, 
and  the  agTeed  price  or  value  thereof  is  four  hundred  and  seventy- 
five  dollars  ($475).'  In  the  New  Jersey  Steel  &  Iron  Co.  case 
the  statement  was :  '  Labor  performed  for  or  to  be  performed  is 
the  cutting  and  setting  of  all  the  cut  limestone  for  the  building  on 
the  premises;  and  the  materials  furnished  or  to  be  furnished  is 
stone  so  to  be  cut  and  set,  and  the  agreed  price  or  value  of  such 
labor  and  materials  is  forty-four  thousand  seven  hundred  dollars.' 
Both  notices  were  held  insufficient  to  acquire  a  valid  lien.  It  is 
true  the  Bradley  &  Currier  Co.  ease  was  modified  by  the  Court  of 
Appeals,  but  only  to  the  extent  of  permitting  a  personal  judgment 
to  be  taken  pursuant  to  §  3412  of  the  Code  of  Civil  Procedure. 
The  judgment  as  thus  modified  was  affirmed,  175  N.  Y.  492.  The 
conclusion,  therefore,  which  thus  court  reached  as  to  the  insuffi- 
ciency of  the  notice  was  approved,  otherwise  the  judgment  would 
necessarily  have  been  reversed."     Affirmed,  180  IST.  Y.  546. 

Where  the  notice  filed  may  be  insufficient  to  establish  a  lien,  the 
plaintiff  may  nevertheless  recover  a  personal  judgment  under  a 
prayer  for  a  deficiency  judgment.  Ryan  v.  Train,  95  App.  Div. 
73,  88  Supp.  441.     Decided  upon  the  authority  of  Bradley  & 
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Currier  Co.  v.  Pacheteau,  175  IST.  Y.  492,  which  reversed  71  App. 
Div.  148,  75  Supp.  531.  The  court,  in  Bijan  v.  Train,  says  that 
the  effect  of  the  adjudication  in  175  N.  Y.  was  to  hold  that,  while 
a  notice  was  ineffectual  to  establish  a  mechanic's  lien,  the  plaintiff 
might  nevertheless  recover  a  personal  judgment  under  his  claim  for 
a  deficiency.  Prayer  of  the  complaint  in  both  cases  was  for  a 
personal  judgment  against  the  defendant. 

In  Glen  Cove  Granite  Co.  v.  Costello,  65  App.  Div.  43,  72 
Supp.  531,  it  was  held  that  the  existence  of  a  lien  is  a  prerequisite 
to  the  rendering  of  a  personal  judgment. 

It  was  held  in  Castelli  v.  Trahan,  77  App.  Div.  472,  78  Supp. 
950,  that  in  an  action  to  foreclose  a  lien,  where  plaintiff  failed  to 
show  a  valid  lien,  he  cannot,  on  the  same  complaint  and  without 
amendment,  have  a  personal  judgment  for  the  debt.  Under  §  3412 
a  personal  judgment  can  be  recovered  by  plaintiff  only  in  case 
he  fails  to  establish  a  valid  lien.  Murphy  v.  City  of  Watertown, 
112  App.  Div.  670,  99  Supp.  6.  See,  as  to  right  to  recover  per- 
sonal judgment,  Deane  Steam  Pump  Co.  v.  Clarh,  84  App.  Div. 
450,  82  Supp.  902 ;  Mowhray  v.  Levy,  85  App.  Div.  68,  82  Supp. 
959 ;  Bteuerwald  v.  Gill,  85  App.  Div.  605,  83  Supp.  396 ;  Nuss- 
herger  v.  Wasserman,  40  Misc.  120,  81  Supp.  295. 

The  court  has  no  power  to  grant  a  personal  judgment  against 
defendant  if  plaintiff  did  not  have  and  could  never  have  had  a 
mechanic's  lien.  Mowbray  v.  Levy,  85  App.  Div.  68,  82  Supp.  959. 
Although  by  virtue  of  §  3412  a  plaintiff,  on  failing  to  establish 
his  lien,  may  recover  judgment  for  the  amount  shown  to  be  due,  or 
which  he  might  recover  in  an  action  on  contract  against  any  party 
to  the  action,  the  section  does  not  aid  one  who  fails  to  allege  the 
matters  required  by  the  statute  to  be  alleged  in  such  action. 
Aliott  V.  Boston,  122  App.  Div.  274. 

A  mechanic's  lien  on  real  property  may  be  enforced  not  only 
against  the  property,  but  also  against  any  person  liable  for  the  debt 
upon  which  the  lien  is  founded.  Seary  v.  Wegenaar,  120  App. 
Div.  419.  Although  mechanic's  liens  for  work  on  railroad  trestle 
work  and  bridges  have  expired,  in  an  action  to  foreclose,  the  lienors 
may  recover  judgment  for  the  amount  due  on  their  claim.  Wick  v. 
Fort  Plain  &  Richfield  Springs  B.  Co.,  27  App.  Div.  577,  50 
Supp.  479.  Where  the  claim  of  a  contractor  fails  because  of  a 
failure  to  substantially  perform,  a  counterclaim  for  the  expense  of 
completing  the  work  falls  with  it,  and  there  can  be  no  recovery 
thereon.    Kohl  v.  Fleming,  21  Misc.  690,  47  Supp.  1092. 
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In  the  absence  of  any  promise  by  the  owner  to  pay,  a  sub- 
contractor is  not  entitled  to  recover  more  than  was  due  to  the 
contractor  at  the  time  the  lien  was  filed.  Shulman  v.  Maison,  25 
Misc.  765,  54  Supp.  1009.  Where  the  work  was  done  without  the 
consent  of  the  owner  and  the  tenant  had  assigned  the  lease  before 
the  contract  was  made,  the  lien  cannot  be  made  operative  against 
the  leasehold  interest,  and  the  only  relief  that  can  be  awarded  is  a 
personal  judgment  against  the  person  who  ordered  the  work.  Hart- 
ley V.  Murtha,  36  App.  Div.  196,  56  Supp.  686. 

While,  in  an  action  to  foreclose  a  mechanic's  lien,  a  personal  or 
money  judgment  is  proper  as  against  the  owner  or  contractor,  but 
his  promise  to  pay  the  consideration  for  the  work  and  labor  is  no 
basis  for  such  a  judgment  against  a  subsequent  grantee  who  has 
made  no  such  promise  or  assumed  the  obligation  of  the  grantor. 
Oilmore  v.  Colcord,  183  K  Y.  342,  modifying  96  App.  Div.  358, 
89  Supp.  689.  Where,  in  a  suit  to  foreclose  a  mechanic's  lien,  de- 
fendant alleged  non-performance  by  plaintiff,  and  the  referee 
found  that,  at  the  time  of  filing  the  notice  of  lien,  plaintiff  had  not 
substantially  performed  the  contract  on  his  part,  and  plaintiff  had 
filed  no  supplemental  complaint,  it  was  not  competent  for  the 
referee  to  render  a  personal  judgment  for  plaintiff  on  the  ground 
that  since  the  commencement  of  the  action  plaintiff  had  fulfilled 
his  contract.    Aex  v.  Allen,  107  App.  Div.  182,  94  Supp.  844. 

The  court  may  proceed  as  the  circumstances  warrant  and  give 
a  common-law  judgment  where  it  appears  that  plaintiff  has  been 
deprived  of  a  lien  by  reason  of  a  foreclosure  sale  under  a  prior 
lien.  Crouch  v.  Moll,  28  St.  Eep.  48,  8  Supp.  183.  Where  an 
undertaking  has  been  given  to  discharge  a  lien,  judgment  may  be 
against  the  defendant  personally  and  for  the  foreclosure  of  the 
lien.     Picket  v.  Oolner,  26  St.  Rep.  691,  7  Supp.  196. 

A  judgment  directing  a  recovery  of  the  whole  amount  of  the  lien 
which  also  directs  a  sale  of  the  premises  and  in  case  of  a  deficiency 
that  plaintiff  have  judgment  and  execution  against  the  owner 
therefor,  is  proper.  Decker  v.  O'Brien,  1  App.  Div.  81,  36  N.  Y. 
Supp.  1079,  72  St.  Rep.  22,  affirmed,  151  K  Y.  662.  A  sub-con- 
tractor is  entitled  to  have  a  judgment  reviewed  when  an  appeal  has 
been  taken,  although  he  has  not  served  a  notice  of  appeal,  as  under 
the  provisions  of  §  15,  providing  that  in  any  action  brought  to 
foreclose  a  lien,  if  the  party  fails  for  any  reason  to  establish  his 
lien,  he  may  still  recover  on  the  contract  such  sum  as  may  be  due 
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him,  and  the  sub-contractor  would  otherwise  be  concluded  by  a 
judgment  and  appeal  from  any  other  action  brought  to  enforce  his 
claim.     Murdoch  v.  Jones,  3  App.  Div.  221,  38  Supp.  461. 

Where  it  appears  that  certain  installments  were  due  from  the 
owner  to  the  contractor,  which  the  former  has  wrongfully  refused 
to  pay,  the  lienors  are  entitled  to  payment  out  of  the  sum  due  at 
the  time  of  such  refusal,  although  the  building  cost  more  to  com- 
plete than  the  original  contract  price.  Thomas  v.  Sahagan,  32  St. 
Eep.  1057.  A  judgment  must  direct  a  sale  of  the  owner's  in- 
terest in  the  property  and  prescribe  the  manner  in  which  the 
proceeds  shall  be  distributed.  Eagleson  v.  Clark,  2  E.  D.  Smith, 
644;  Althouse  v.  Warren,  2  E.  D.  Smith,  367;  Lenox  v.  Yorh- 
ville  Church,  2  E.  D.  Smith,  673;  Smith  v.  Corey,  3  E.  D. 
Smith,  642;  Meehan  v.  Williams,  2  Daly,  367.  Subsequent  liens 
are  cut  off  by  a  judgment  and  sale  in  accordance  therewith.  Liv- 
ingston V.  Miller,  16  Abb.  371.  A  purchaser  under  such  judg- 
ment may  contest  the  validity  of  a  prior  mortgage.  Nichols  v. 
Hill,  6  T.  &  C.  335  ;  Knickerbocker  Ins.  Co.  v.  Hill,  6  T.  &  C.  285. 

It  seems  that  an  offer  of  judgment  will  not,  since  the  enactment 
of  §  3412,  authorize  judgment  of  foreclosure  and  sale,  but  only  a 
personal  judgment.  McNally  v.  Rowan,  101  App.  Div.  342,  92 
Supp.  250,  affirmed,  181  K  Y.  556. 

Decision. 
SUPREME  COURT  —  County  of  New  Yoek. 


JOHN  P.  KANE  COMPANY,  Plaintiff, 
vs. 
FRANCIS  S.  KINNEY,  ANDREW  J.  ROB- 
INSON, claej:nce  l.  smith,  et  al., 

Defendants. 


ri74  N.  Y. 


The  issues  in  this  action  having  been  tried  before  the  undersigned, 
at  a  Special  Term  of  this  court,  Part  V,  held  at  the  county  court 
house,  in  the  city  of  New  York,  Borough  of  Manhattan,  on  the  30th 
day  of  January,  1901,  and  after  hearing  the  proofs  and  allegations 
of  the  parties  I  find  and  decide  as  follows,  stating  concisely  the 
groirnds  upon  which  the  issues  in  this  section  are  decided.  The  fol- 
lowing facts  were  established  before  me  by  a  preponderance  of 
evidence. 

At  tlie  time  mentioned  in  the  complaint  the  defendant,  Francis  S. 
Kinney,  was  the  owner  of  the  premises  described  in  the  complaint. 

The  defendant  Andrew  J.  Eobinson  entered  into  an  agreement 
with  the  said  defendant  Francis  S.  Kinney  for  the  construction  of  a 
building  upon  the  said  premises.    The  defendants  Clarence  L.  Smith 
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and  William  C.  W.  Child,  prior  to  the  7th  day  of  March,  1900,  per- 
formed services  and  labor,  and  furnished  certain  materials,  which 
were  used  in  the  construction  of  said  building  under  contracts  with 
the  defendant  Eobinson. 

On  the  7th  day  of  March,  1900,  the  said  Andrew  J.  Eobinson  ex- 
ecuted and  delivered  a  general  assignment  for  the  benefit  of  creditors 
to  the  defendant  Charles  N.  Talbot,  who  duly  accepted  and  acknowl- 
edged it  on  said  day. 

On  the  8th  day  of  March,  1900,  the  plaintiff  and  the  defendant 
Clarence  L.  Smith  filed  in  the  office  of  the  clerk  of  the  county  of 
New  York  their  notice  of  mechanic's  lien  against  the  interest  of  the- 
said  owner  and  the  said  contractor  Eobinson. 

Subsequently,  on  said  8th  day  of  March,  1900,  at  ten  minutes  after 
nine  o'clock  in  the  forenoon  of  that  day,  the  defendant  Talbot  re- 
corded in  the  said  office  of  the  said  county  clerk  the  said  assignment. 

Subsequent  to  the  recording  of  the  said  general  assignment  the 
defendant,  "William  C.  W.  Child,  filed  his  notice  of  mechanic's  lien 
against  said  interest.  All  the  said  liens  were  filed  within  ninety  days 
after  the  furnishing  of  the  materials  and  the  completion  of  the  work 
therein  referred  to  respectively : 

On  the  7th  day  of  March,  1900,  at  the  time  of  the  delivery  of  said 
general  assignment,  there  was  due  by  defendant  Francis  S.  Kinney, 
the  owner  of  said  premises,  to  the  defendant  Andrew  J.  Eobinson, 
the  sum  of  $2,512.44.  At  the  time  of  the  filing  of  the  said  liens  said 
sum  had  not  been  paid  to  either  the  defendant  Eobinson  or  to  his 
general  assignee  for  the  benefit  of  creditors,  the  defendant  Talbot, 
and  said  sum  is  still  due  from  said  defendant  Kinney. 

The  defendant  Andrew  J.  Eobinson,  at  the  time  of  the  filing  of 
said  liens,  was  and  still  is  indebted  to  the  plaintiff  John  P.  Kane 
Company  upon  its  said  contract  for  building  materials  consisting  of 
brick  and  cement,  which  were  actually  used  in  the  erection  and  con- 
struction of  said  building  upon  said  premises,  concerning  which  plain- 
tiff filed  his  said  notice  of  lien,  in  the  sum  of  $665.70,  which,  with 
interest  thereon  from  the  8th  day  of  March,  1900,  to  the  date  hereof, 
amounts  to  the  sum  of  $710.70. 

The  defendant,  Andrew  J.  Eobinson,  at  the  time  of  the  filing  of 
said  liens,  was  and  still  is  indebted  to  the  defendant  Clarence  L. 
Smith,  upon  his  said  contract  for  labor  and  materials  furnished  to 
said  defendant  Eobinson  which  were  actually  used  in  the  erection  and 
construction  of  said  building  upon  said  premises,  concerning  which 
said  defendant  Smith  filed  his  said  notice  of  lien  in  the  sum  of 
$459.25,  which  with  interest  thereon  from  the  8th  day  of  March, 
1900,  to  the  date  hereof  amounts  to  the  sum  of  $490.98. 

The  defendant,  Andrew  J.  Eobinson,  at  the  time  of  the  filing  of 
said  liens,  was  and  still  is  indebted  to  the  defendant  William  C.  W. 
Child,  upon  his  said  contract  for  labor  and  materials  rendered  and 
furnished  to  said  defendant  Eobinson  which  were  actually  used  in  the 
erection  and  construction  of  said  building  upon  said  premises,  con- 
cerning which  said  defendant  Child  filed  his  said  notice  of  lien  in 
the  sum  of  $133.60,  which,  with  interest  thereon  from  the  8th  day 
of  March,  1900,  to  the  date  hereof  amount  to  the  sum  of  $142.84. 

None  of  said  notices  of  liens  have  been  canceled  or  otherwise  dis- 
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charged,  and  no  other  action  or  proceeding  has  been  commenced  to 
recover  any  of  said  claims  or  to  foreclose  any  of  said  liens. 

The  defendant  Charles  N.  Talbot  duly  served  his  answer  herein 
upon  the  attorneys  for  the  plaintiif  and  upon  the  attorneys  for  the 
defendants  Kinney,  Child  and  Smith. 

On  September  26th,  1900,  a  notice  of  pendency  of  action  was  duly 
filed  and  recorded  in  the  office  of  the  clerk  of  the  county  of  New  York, 
and  no  liens  or  claims  by  mortgage,  judgment  or  conveyance  on  or 
against  said  premises  have  been  filed  prior  to  the  date  of  filing  of 
said  notice  of  pendency  of  this  action  by  any  person  or  persons  other 
than  by  those  who  are  parties  hereto. 

Upon  the  grounds  above  stated  I  find  and  decide  as  follows : 

That  the  plaintiff  is  entitled  to  judgment  establishing  its  lien  as 
prayed  for  in  the  complaint,  amounting  to  $665.70  with  interest 
from  the  8th  day  of  March,  1900,  to  the  date  hereof,  amounting  in 
all  to  the  sum  of  $710.70,  which  sum,  together  with  costs,  disburse- 
ments and  five  per  cent,  allowance,  is  a  lien  upon  the  fund  of  $2,512.44 
in  the  hands  of  the  defendant  Francis  S.  Kinney  above  referred  to. 

That  the  defendant  Clarence  L.  Smith  is  entitled  to  a  judgment 
establishing  his  lien  as  prayed  for  in  his  answer  herein,  amounting 
to  the  sum  of  $459.29,  with  interest  from  the  8th  day  of  March,  1900, 
to  the  date  hereof,  amounting  in  all  to  the  sum  of  $490.98,  which 
sum,  together  with  costs,  disbursements  and  five  per  cent,  allowance, 
is  a  lien  upon  the  fund  of  $2,518.44  in  the  hands  of  the  defendant 
Francis  S.  Kinney  above  referred  to. 

That  the  defendant  William  C.  W.  Child  is  entitled  to  a  judgment 
establishing  his  lien  as  prayed  for  in  his  answer  herein,  amounting 
to  the  sum  of  $133.60,  with  interest  from  the  8th  day  of  March, 
1900,  to  the  date  hereof,  amounting  in  all  to  the  sum  of  $142.84, 
which  sum,  together  with  costs,  disbursements  and  five  per  cent, 
allowance,  is  a  lien  upon  the  fund  of  $2,512.44  in  the  hands  of  the 
defendant  Francis  S.  Kinney  above  referred  to. 

That  the  defendant  Charles  N.  Talbot,  as  assignee,  for  the  benefit 
of  creditors  of  Andrew  J.  Eobinson,  is  entitled  to  a  judgment  against 
the  defendant  Kinney  for  any  balance  remaining  of  said  fund  of 
$2,512.44,  after  the  satisfaction  out  of  said  fund  of  the  liens  above 
set  forth. 

That  the  defendants  Clarence  L.  Smith  and  William  C.  W.  Child, 
Francis  S.  Kinney,  Andrew  J.  Eobinson,  Thomas  F.  McLaughlin, 
and  Charles  N.  Talbot,  as  assignee,  for  the  benefit  of  creditors  of 
Andrew  J.  Eobinson  be  and  they  are  hereby  barred  and  foreclosed  of 
all  interest,  liens,  claim  and  equity  of  redemption  in  and  to  the 
premises  described  in  the  complaint,  and  that  the  plaintiff  is  entitled 
to  judgment  of  foreclosure  and  sale  for  the  satisfaction  of  its  said 
lien,  according  to  the  rules  and  practice  of  this  court,  and  out  of  the 
proceeds  thereof  that  there  be  provided  proper  provisions  for  the 
payment  of  the  liens  of  the  plaintiff  and  the  defendant  lienors  and 
of  the  defendant  Talbot. 

May  3d,  1901.  DAVID  LEVBNTEITT, 

Justice  Supreme  Court. 
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Judgment. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  Part  V  thereof,  at 
the  county  court  house  in  the  city  of  New  York,  Borough  of 
Manhattan,  on  the  3d  day  of  May,  1901. 

Present  —  Hon.  David  Leventeitt,  Justice. 


JOHN  P.  KANE  COMPANY,  Plaintut, 

vs. 

FRANCIS  S.  KINNEY,  ANDREW  J.  ROB- 
INSON, CLARENCE  L.  SMITH,  et  al., 

Defendants. 


M74  N.  Y.  69. 


The  issues  in  this  action  having  come  on  regularly  for  trial  before 
Hon.  David  Leventritt,  one  of  the  justices  of  this  court,  at  a  Special 
Term  thereof,  held  at  Part  V,  at  the  county  court  house,  in  the  city 
of  New  York,  Borough  of  Manhattan,  on  the  30th  day  of  January, 
1901,  all  the  defendants  having  been  personally  served  with  the  sum- 
mons or  voluntarily  appeared  herein,  and  the  plaintiff  having  appeared 
on  said  trial  by  J.  "Woolsey  Shepard,  its  attorney,  and  the  defendant 
Francis  S.  Kinney  having  appeared  by  Bowers  &  Sands,  his  attorneys, 
the  defendant  Clarence  L.  Smith  having  appeared  by  William  D. 
Peck,  his  attorney,  the  defendant  William  C.  W.  Child  having  ap- 
peared herein  by  George  V.  Brower,  his  attorney,  and  the  defendant 
Charles  N.  Talbot,  as  assignee  of  Andrew  J.  Robinson  for  the  benefit 
of  creditors,  having  appeared  by  Lord,  Day  &  Lord,  his  attorneys,  and 
proofs  having  been  made  by  the  plaintiff  that  the  summons,  together 
with  a  copy  of  the  complaint  herein,  was  duly  personally  served  upon 
the  defendants  Thomas  P.  McLoughlin  and  Andrew  J.  Robinson  more 
than  twenty  days  prior  to  the  trial  of  this  action,  and  that  the  de- 
fendant Robinson  failed  to  appear  or  answer  herein,  and  that  the 
defendant  Thomas  P.  McLoughlin  appeared  herein  and  served  his 
answer,  and  due  proof  having  been  made  by  the  plaintiff  that  notice 
of  trial  was  duly  served  upon  the  said  defendant  Thomas  F.  Mc- 
Laughlin, and  the  said  defendant  McLaughlin  having  failed  to  appear 
when  this  cause  was  called  for  trial,  and  having  made  default  and 
this  cause  having  been  duly  tried  and  the  court  having  heard  the 
allegations  and  proofs  of  the  parties,  and  a  decision  in  writing  stating 
the  grounds  upon  which  issues  herein  were  decided  by  the  court 
having  been  made  and  filed. 

Now,  on  motion  of  J.  Woolsey  Shepard,  attorney  for  the  plaintiff, 
it  is 

Ordered,  adjudged  and  decreed  that  on  the  8th  day  of  March, 
1900,  or  at  the  time  of  the  filing  of  the  notice  of  lien  by  the  plaintiff 
in  this  action,  and  at  the  time  of  the  filing  of  the  liens  of  the  defend- 
ants Smith  and  Shield,  there  was  due  and  unpaid  by  the  defendant 
Francis  S.  Kinney,  as  owner  of  the  premises  described  in  the  com- 
plaint, to  the  defendant  Andrew  J.  Robinson,  upon  his  contract  for 
the  erection  and  construction  of  a  certain  building  upon  said  premises, 
the  sum  of  $3,512.44,  and  at  the  time  of  the  filing  of  the  lien  of  the 
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plaintiff  there  was  due  by  the  defendant  Robinson  to  the  plaintiff 
herein  upon  his  lien  the  sum  of  $665.70,  which  with  interest  thereon 
from  the  8th  day  of  March,  1900,  to  the  date  hereof,  amounts  to  the 
Bum  of  $710.70;  that  there  was  due  to  the  defendant  Clarence  L. 
Smith,  at  the  time  of  the  filing  of  the  lien  of  the  said  defendant  by 
the  said  defendant  Robinson  the  siim  of  $459.35  which,  with  interest 
thereon  from  the  8th  day  of  March,  1900,  to  the  date  hereof,  amounts 
to  the  sum  of  $490.98;  that  there  was  due  to  the  defendant  William 
C.  W.  Child,  at  the  time  of  the  filing  of  the  lien  of  the  said  defendant 
by  the  said  Robinson  the  sum  of  $133.60,  which,  with  interest  thereon 
from  the  8th  day  of  March,  1900,  to  the  date  hereof,  amounts  to  the 
sum  of  $142.84;  and  that  the  plaintiff  and  the  said  defendants  Smith 
and  Child  have  good  and  valid  liens  upon  the  premises  described  in 
the  complaint  herein. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  plaintiff 
have  judgment  against  the  defendant  Francis  S.  Kinney  for  the 
sum  of  $710.70  and  costs,  disbursements  and  five  per  cent,  allow- 
ance, which  amount  is  a  first  and  prior  lien  to  the  liens  of  the  defend- 
ant lienors. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  defend- 
ant Clarence  L.  Smith,  have  judgment  against  the  defendant  Francis 
S.  Kinney  for  the  sum  of  $490.98  and  costs,  disbursements  and  five 
per  cent,  allowance,  which  amount  is  a  prior  lien  to  the  lien  of  the 
defendant  William  C.  W.  Child. 

■  And  it  is  further  ordered,  adjudged  and  decreed  that  the  defendant 
AVilliam  C.  W.  Child  have  judgment  against  the  defendant  Francis  S. 
Kinney  for  the  sum  of  $142.84  and  costs,  disbursements  and  five  per 
cent,  allowance. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  defend- 
ant Charles  N".  Talbot,  as  assignee  of  Andrew  J.  Robinson  for  the 
benefit  of  creditors,  have  judgment  against  the  defendant  Francis  S. 
Kinney  for  the  balance  remaining  after  the  payments  of  the  judg- 
ments in  favor  of  the  plaintiff  and  of  the  said  defendant  lienors  of 
the  said  sum  of  $2,512.44,  amounting  to  the  sum  of  $ 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  defend- 
ant Francis  S.  Kinney,  pay,  and  he  is  hereby  ordered  and  directed  to 
pay  the  sum  of  $3,512.44,  hereby  adjudged  to  be  in  his  hands,  within 
ten  days  from  the  date  of  the  service  of  a  copy  of  this  order  and  notice 
of  entry  thereof  upon  his  attorneys,  as  follows : 

1.  To  the  plaintiff  John  P.  Kane  Co.,  or  its  attorneys  herein,  the 
sum  of  $710.70  and  $147.08  costs  adjusted,  making  altogether  the 
sum  of  $857.78. 

3.  To  the  defendant  Clarence  L.  Smith,  or  his  attorney  herein, 
the  sum  of  $490.98  and  $92.63  costs  adjusted,  making  altogether  the 
sum  of  $582.90. 

3.  To  the  defendant  William  C.  W.  Child,  or  his  attorney  herein, 
the  sum  of  $142.84  and  $75.69  costs  adjusted,  making  altogether  the 
Bum  of  $318.53. 

4.  To  Charles  N.  Talbot,  as  assignee  for  the  benefit  of  creditors 
of  Andrew  J.  Robinson,  or  his  attorneys  herein,  the  sum  of  $ 

And  it  is  further  ordered,  adjudged  and  decreed  that  said  pay- 
ments, when  made  as  above  directed,  shall  be  in  full  satisfaction  of 
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all  claims,  interests  and  costs  which  said  plaintifE  and  the  defendants 
in  this  action,  or  any  of  them,  may  have  against  the  defendant  Francis 
S.  Kinney,  under  and  by  virtue  of  their  respective  notices  of  claim 
and  liens  and  in  full  satisfaction  and  discharge  of  all  notices  or  liens 
filed  by  them  as  in  said  complaint  and  in  the  said  several  answers 
specified,  against  the  premises  mentioned  in  said  respective  liens  and 
in  the  complaint  and  in  the  said  several  respective  answers  herein. 

And  it  is  further  ordered,  adjudged  and  decreed  that  upon  such 
payments  being  made  by  the  defendant  Francis  S.  Kinney,  as  herein- 
before directed,  and  proof  of  such  payments  by  certificate  of  satisfac- 
tion or  by  affidavit  filed  with  the  clerk  of  the  county  of  New  York, 
the  said  clerk  of  the  county  of  New  York  cancel  and  discharge,  and 
he  is  hereby  ordered  and  directed  to  cancel  and  discharge  of  record 
on  the  books  in  his  office  the  notice  of  pendency  of  this  action  filed 
in  his  office  on  the  26th  day  of  September,  1900,  and  to  cancel  and 
discharge  of  record  on  the  books  in  his  office  the  mechanic's  liens  filed 
by  the  plaintiff  and  the  several  defendants  in  the  office  of  the  clerk 
of  the  county  of  New  York,  against  the  property  of  the  defendant 
Francis  S.  Kinney,  affected  by  this  action  as  follows : 

John  P.  Kane  Co.,  $665.70,  filed  March  8th,  1900. 

Clarence  L.  Smith,  $459.25,  filed  March  8th,  1900. 

William  C.  W.  Child,  $604.60,  filed  March  8th,  1900. 

Thomas  F.  McLaughlin,  $68.40,  filed  March  10th,  1900. 

And  it  is  further  ordered,  adjudged  and  decreed  that  any  party  to 
this  action  may  hereafter  apply  to  this  court  at  the  foot  of  this  judg- 
ment for  such  other  and  further  judgment,  order  or  relief,  as  he  may 
deem  himself  entitled  to  in  the  premises. 

Enter.  DAVID  LEVENTEITT, 

Justice  Supreme  Court. 

MISCELLANEOUS    PROVTSIONS    RELATING    TO    HEAL    ESTATE 

ACTIONS. 

See  Eeal  Peopeety. 


MISCELLANEOUS    ACTIONS    AND 
RIGHTS   OF  ACTION. 

§§  1913-1918. 
Article. 

I.  When  judgment  can  be  sued,  1346. 

§  1 913.   Action  upon  judgment  regulated,  1346. 

II.  Action  for  discovert  abolished,  i  349. 

§  1914-  Ancillary  action  for  discovery  abolished,  1349. 

in.  Action  on  a  penal  bond,  1350. 

§  igiS-   Action  upon  a  penal  bond,  1350. 

IV.  Action  by  surety  or  trustee  to  recover  costs,  1357. 

§  1916.   Action  by  surety  or  trustee  to  recover  costs,  etc.,  1357. 

V.  Action  on  lost  negotiable  paper,  1358. 

I  1917.   Action  upon  lost  negotiable  paper,  1358. 
§  1 91 8.    The  last  section  qualified,  1359. 

CODE   SECTIONS   AND   WHERE   FOUND. 

BEC.  ABT.      FAQE. 

1913.  Action  upon  judgment  regulated 1  1346 

1914.  Ancillary  action  for   discovery  abolished 2  1349 

1915.  Action  upon  a  penal  bond 3  1350 

1916.  Action  by  surety  or  trustee  to  recover  costs,  etc 4  1357 

1917.  Action  upon  lost  negotiable  paper 5  1358 

1918.  The  last  section  qualified 5  1359 

Under  this  title  are  collated  the  Code  provisions  relative  to 
actions  designated  therein  as  "  Miscellaneous  Actions/'  which  are 
governed  by  §§  1913-1918.  Although  not  related  to  each  other, 
it  seems  most  convenient  to  consider  them  in  the  order  in  which 
they  are  found  in  the  Code. 

Under  "  Miscellaneous  Actions  and  Eights  of  Action,"  §§  1909- 
1912,  Code,  are  also  found  the  provisions  of  law  relative  to  the 
transfer  of  claims  and  demands  and  the  right  to  sue  thereon. 
These  sections  are  applicable  to  all  claims  and  demands  of  what.- 
soever  nature  arising  either  on  contract  or  in  tort,  and  are  ini 
nowise  peculiar  to  the  class  of  actions  under  consideration  in  this 
part  of  the  Code.  In  view,  however,  of  the  very  important  rela- 
tion these  provisions  bear  to  the  whole  body  of  the  law,  as  well  as 
to  the  right  to  maintain  special  actions,  the  subject  is  treated  and 
sections  of  the  Code  given  under  the  separate  title  "  Assignment 
and  Assignability  of  Demands." 

Actions,  Vol.  II  —  85  [1345J 
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AKTICLE    I. 

WHElf  JUDGMENT   CAN  BE  SUED.      §    1913. 

§  1913.    [Am'd   1896.]    Action,  upon  judgment  regulated. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  in  this  act,  an 
action  upon  a.  judgment  for  a  sum  of  money,  rendered  in  a  court  of  record  of 
the  State,  cannot  be  maintained,  between  the  original  parties  to  the  judg- 
ment, unless  either 

1.  Ten  years  have  elapsed  since  the  docketing  of  such  judgment;  or, 

2.  It  was  rendered  against  the  defendant  by  default,  for  want  of  an  appear- 
ance or  pleading,  and  the  summons  was  served  upon  him,  otherwise  than 
personally;   or 

3.  The  court  in  which  the  action  is  brought  has  previously  made  an  order, 
granting  leave  to  bring  it.  Notice  of  the  application  for  such  an  order  must 
be  given  to  the  adverse  party,  or  the  person  proposed  to  be  made  the  adverse 
party,  personally,  unless  it  satisfactorily  appears  to  the  court,  that  personal 
notice  cannot  be  given,  with  due  diligence;  in  which  case,  notice  may  be  given 
in  such  a  manner  as  the  court  directs. 

A  party  may  not  further  vex  another  with  suits  upon  the  cause 
of  action  he  has  once  established  or  upon  the  judgment.  Badlam 
V.  Springsteen,  41  Hun,  162.  The  setting  up  of  a  judgment  as  a 
counterclaim  is  not  an  action  upon  the  judgment  within  the  mean- 
ing of  this  section.  A  judgment  may  be  set  up  by  way  of  counter- 
claim, although  an  action  could  not  be  maintained  thereon.  Wells 
V.  Henshaiv,  3  Bosw.  625;  Cornell  v.  Donovan,  3  St.  Eep.  261; 
Clark  V.  Story,  29  Barb.  295.  Where  plaintiff  brought  the  action 
as  assignee  of  certain  judgments,  held,  that  not  being  an  original 
party  to  the  actions  in  which  they  were  recovered,  she  was  not 
foreclosed  by  this  action  from  maintaining  an  action  without  first 
securing  leave  of  the  court  to  commence  and  prosecute  it.  Hedges 
V.  Conger,  10  St.  Eep.  42 ;  McButt  v.  Hirsch,  4  Abb.  441 ;  Tuffts 
V.  Braisted,  1  Abb.  83 ;  Springsteen  v.  Gillett,  30  Hun,  265.  An 
executor  or  administrator  may  sue  on  a  judgment  for  the  same 
reason.  Wheeler  v.  Dahin,  12  How.  537 ;  Smith  v.  Button,  45 
How.  428,  affirmed,  2  T.  &  C.  498.  One  who  has  acquired  title  to 
a  judgment  of  a  court  of  this  State,  by  virtue  of  an  assignment 
from  a  foreign  administrator  of  the  judgment  creditor,  may  main- 
tain an  action  thereon  in  his  own  name  without  first  obtaining  leave 
of  the  court  to  sue.  Carpenter  v.  Butler,  29  Hun,  251  A  judg- 
ment of  the  United  States  Circuit  Court,  though  docketed  in  a 
County  Court,  still  remains  a  judgment  of  that  court,  and  an 
action  can  be  brought  thereon  without  first  obtaining  leave  from 
the  court.     Goodyear  Vulcanite  Go.  v.  Frisselle,  22  Hun,  174. 
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The  provisions  of  §  1913  do  not  apply  to  a  judgment  rendered  in  a 
federal  court,  sitting  in  New  York,  but  an  action  may  be  main- 
tained thereon  as  if  it  were  a  foreign  judgment.  Morton  v. 
Palmer,  14  Supp.  912,  39  St.  Eep.  236,  21  Civ.  Pro.  K.  94. 

Where  a  justice's  judgment  has  been  docketed  in  the  County 
Court,  leave  to  sue  must  be  obtained  from  that  court.  Lyon  v. 
Manly,  32  Barb.  51.  A  proceeding  relating  to  joint  debtors  is  not 
an  action  on  a  judgment.  Baldwin  v.  Roherts,  30  Hun,  163 ; 
Lane  v.  Salter,  51  'N.  Y.  1.  Nor  is  an  action  in  the  nature  of  a 
creditor's  bill.     Catlin  v.  Dougherty,  12  How.  457. 

The  bringing  of  an  action  upon  a  judgment  without  obtaining 
leave  of  the  court  is  not  a  mere  irregularity  which  is  waived  by  the 
omission  of  the  defendant  to  raise  the  objection,  but  the  omission 
to  obtain  such  leave  renders  the  judgment  invalid,  and  it  will  be 
set  aside  upon  the  application  of  an  administrator  of  the  deceased 
judgment  creditor  sixteen  years  after  its  entry.  Farish  v.  Atistin, 
25  Hun,  430.  In  Oerman  Savings  Bank  v.  Carrington,  14  Week. 
Dig.  475,  it  is  held  that  where  an  administrator  obtains  a  judg- 
ment upon  a  former  judgment,  if  leave  was  necessary  to  prosecute 
the  suit,  the  omission  to  obtain  such  leave  is  a  matter  of  pleading. 
The  proper  remedy,  where  an  action  is  brought  upon  a  judgment 
without  leave,  is  to  move  to  set  aside  the  summons  and  complaint. 
On  such  a  motion,  leave  to  sue  should  not  be  granted  nunc  pro  tunc, 
but  plaintiff  should  be  left  to  a  motion  for  leave  (Finch  v.  Carpenr 
ter,  5  Abb.  225),  although  leave  to  bring  the  action  may  be  given 
nunc  pro  tunc.  Church  v  Van  Buren,  55  How.  489.  Where  there 
is  a  conflict  of  evidence  as  to  amount  of  a  judgment  the  court  will 
allow  a  suit  to  be  brought.  Montrait  v.  Hutchins,  49  How.  105. 
See  Van  Etten  v.  Hashrouck,  4  St.  Rep.  803 ;  s.  c,  4  St.  Rep. 
806.  Leave  may  be  granted  to  sue  in  a  court  other  than  that  in 
which  the  judgment  was  obtained.  National  Mech.  Bank  v. 
Usher,  1  Sweeny,  403.  Where  the  judgment  asked  to  be  sued 
upon  is  invalid  leave  will  be  denied.  Force  v.  Oower,  23  How. 
294;  Hanover  Fire  Ins.  Co.  v.  Tomlinson,  3  Hun,  630;  Fiske  v. 
Anderson,  33  Barb.  71.  A  judgment  in  favor  of  a  plaintiff,  upon 
an  issue  raised  by  defendant's  answer,  is  conclusive  in  an  action  on 
such  judgment.  Patrick  v.  Shaffer,  94  N.  Y.  423.  It  is  no 
defence  to  an  action  upon  a  judgment  that  defendants  were  induced 
to  consent  to  its  entry  by  a  promise  that  it  should  not  be  used 
against  them.     Oreene  v.  Hallenbeck,  32  Hun,  469.     See,  how- 
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ever,  Richardson  v.  Trimble,  38  Hun,  409.  In  a  justice's  court 
the  summons  and  judgment  entered  were  in  form  against  two 
defendants,  though  one  of  them  was  not  served  with  summons,  and 
had  not  appeared,  but  judgment  was  docketed  only  against  the 
defendant  who  had  been  served;  held,  that  an  action  on  such 
judgment  against  the  defendant  only  who  had  been  served,  was 
proper.     Spencer  v.  Wait,  9  Civ.  Pro.  R.  93. 

It  is  not  necessary  for  the  assignee  of  a  judgment  before  bring- 
ing an  action  thereon,  to  obtain  an  order  of  the  court  permitting 
him  to  do  so.  Knapp  v.  Valentine,  67  St.  Eep.  582,  24  Civ.  Pro. 
E.  331,  citing  Smith  v.  Britton,  45  Plow.  428;  Wheeler  v.  Dakin, 
12  How.  533 ;  Hedges  v.  Conger,  10  St.  Eep.  42 ;  Carpenter  v. 
Butler,  29  Hun,  251 ;  Freeman  v.  Butcher,  15  Abb.  K  C.  431. 
And  the  objection  that  the  plaintiff  did  not  obtain  leave  to  sue 
before  bringing  the  action  on  the  judgment,  cannot  be  raised  for  the 
first  time  at  the  trial  where  defendant  omitted  to  plead  such 
failure.  Knapp  v.  Valeniine,  67  St.  Eep.  582,  citing  German 
Savings  Bank  v.  Carrington,  14  Week.  Dig.  475,  affirmed  by  the 
Court  of  Appeals,  89  IST.  Y.  632 ;  Parish  v.  Austin,  25  Hun,  430. 

The  defendant  in  an  action  upon  a  judgment  cannot  raise  the 
question  as  to  whether  leave  to  sue  should  have  been  obtained 
under  this  section  before  bringing  the  action,  where  that  defence 
was  not  raised  by  demurrer  or  answer.  A  failure  to  so  take 
objection  waives  it.     Brush  v.  Hoar,  14  Civ.  Pro.  E.  297. 

Section  1913  was  designed  to  prevent  a  multiplicity  of  suits  and 
the  accumulation  of  causes,  and  applies  only  to  courts  of  record. 
The  same  result  is  reached  in  justice's  court  by  §  3154.  Harris 
v.  ClarTc,  65  Hun,  361,  47  St.  Eep.  780,  20  IST.  Y.  Supp.  232. 
A  plaintiff  may  revive  his  rights  by  a  suit  upon  the  judgment 
which  he  may  prosecute  with  the  permission  of  the  court,  and 
having  obtained  a  new  judgment  he  is  in  the  same  position  that 
he  was  before  the  ten  years  began  to  run.  Importers  and  Traders' 
National  Bank  of  N.  Y.  v.  Quaclcenbush,  143  N.  Y.  567. 

A  final  judgment  for  divorce  and  alimony  payable  by  install- 
ments is  a  judgment  for  a  sum  of  money  within  this  section,  which 
provides  that  an  action  cannot  be  maintained  upon  a  judgment  for 
a  sum  of  money  unless  ten  years  have  elapsed  since  it  was  docketed, 
or  unless  some  of  the  other  circumstances  mentioned  in  the  section 
exist.     Shepherd  v.  Shepherd,  51  Misc.  418,  100  Supp.  401. 

Apart  from  any  statutory  regulation,  a  plaintiff  may  sue  upon 
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a  final  order  made  in  a  special  proceeding  establishing  of  record 
the  fact  of  an  indebtedness  to  him,  and  nothing  in  this  section, 
declaring  conditions  under  which  action  upon  a  judgment  rendered 
by  a  court  of  record  of  this  State  may  be  maintained,  suggests  that 
a  party  so  suing  must  find  his  right  within  the  term  of  said  section, 
which  is  restrictive  merely  upon  the  common-law  right  to  sue  upon 
a  judgment  obtained  within  the  jurisdiction  at  any  time  and  at 
once.     Fenlon  v.  Paillard,  46  Misc.  151,  93  Supp.  1101. 

Leave  to  sue  upon  a  judgment  rendered  by  a  court  not  of  record 
is  no  longer  necessary,  while  portions  of  §  71  of  the  old  Code  have 
been  incorporated  into  the  present  Code,  the  provisions  regarding 
such  leave  apply  only  to  judgments  of  courts  of  record.  Harris 
V.  Sieiner,  30  Misc.  624,  62  Supp.  752. 

Where  defendant  has  been  permitted  to  open  a  judgment  recov- 
ered against  him  by  default  and  defend,  the  judgment  to  stand  as 
security,  and  the  action  has  been  thereafter  referred,  no  action 
upon  such  judgment  can  be  maintained  after  the  death  of  the 
defendant  against  his  administrator,  as  the  judgment  is  not  final 
nor  enforceable  by  execution,  and  the  cause  of  action  is  still  open 
to  defences.     MacDougall  v.  Hoes,  27  Misc.  590,  58  Supp.  209. 

A  complaint  in  an  action  begun  May  13,  1897,  which  alleges 
that  on  May  21,  1877,  the  plaintiff  recovered  two  judgments 
which  were  duly  given  by  said  court,  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  under  the  provisions  of  this  section, 
prohibiting  the  maintenance  of  an  action  upon  a  judgment  for  a 
sum  of  money  unless  "  ten  years  have  elapsed  since  the  docketing 
of  said  judgment,"  or  "  the  court  in  which  the  action  is  brought 
has  previously  made  an  order  granting  leave  to  bring  it."  Under- 
hill  V.  Phillips,  30  App.  Div.  238,  51  Supp.  801. 

It  is  only  a  judgment  for  a  sum  of  money  that  can  be  sued  upon 
under  the  provisions  of  this  section.  The  fact  that  it  is  necessary 
to  bring  an  action,  not  only  to  establish  the  right  of  recovery,  but  to 
fix  the  amount  thereof,  shows  that  the  judgment  in  question  is  not 
embraced  within  the  provisions  of  this  section.  Matter  of  Van, 
Beuren,  83  App.  Div.  158,  53  Supp.  349. 

AKTICLE    II. 

ACTION  FOB   DISCOVERY   ABOLISHED.      §    1914. 

§  1914.   Ancillary  action  for  discovery  abolished. 

An  action  cannot  be  maintained,  to  obtain  a  discovery  under  oath,  in  aid 
Of  the  prosecution  or  defence  of  another  action. 
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A  bill  of  discovery  is  a  bill  in  equity  filed  for  the  sole  purpose  of 
obtaining  discovery  to  be  used  in  another  and  independent  action. 
Am.  &  Eng.  Ency.  of  Law,  vol.  2,  p.  199. 

The  right  of  a  plaintiff  in  a  court  of  equity  to  call  upon  his 
adversary  to  make  discovery  of  facts  within  his  knowledge,  material 
to  the  controversy,  has  been  admitted  from  the  earliest  times,  and 
the  need  for  such  discovery  was  the  principal  source  of  a  jurisdic- 
tion of  a  court.  The  power  to  enforce  discovery  has  been  found 
so  essential  to  the  administration  of  justice  that  it  is  now  being 
conferred  almost  universally  upon  the  courts  of  law  and  is  exe- 
cuted summarily  on  motion.  The  need  for  the  ancillary  action  for 
discovery  being  thus  obviated,  that  action  has  been  abolished. 
Whenever  discovery  is  needed,  the  courts  will  enforce  it  in  such  a 
way  as  shall  best  subserve  the  convenience  of  parties  consistent  with 
such  completeness  of  disclosures  as  necessity  requires.  Valentine 
V.  HarhecTc,  22  Abb.  K  C.  448. 

In  proceedings  supplementary  to  execution,  an  assignee  may  be 
made  to  appear  as  a  witness  and  produce  certain  books  in  his 
custody.  There  is  nothing  in  this  section  which  precludes  such 
an  examination.  Matter  of  Examinaition  of  Sickel,  52  Hun,  527, 
5  Supp.  703. 

This  section  does  not  take  away  the  power  of  a  court  to  grant 
discovery  which  will  be  enforced  when  necessary  to  determine  the 
merits  of  the  action.  It  is  no  objection  that  other  means  of  proof 
exist  nor  that  defendant  has  not  personal  knowledge  of  the  facts. 
When  confidential  relations  exist,  full  disclosures  will  be  compelled 
of  all  matters  in  which  parties  have  a  common  interest.  Montrose 
V.  Wanamaker,  15  St.  Eep.  811,  21  Abb.  E".  C.  478. 

A  bill  of  discovery  as  an  incidental  remedy  has  been  abolished 
and  in  no  such  action  can  now  be  maintained.  Tlie  C.  &  G. 
Electric  Co.  v.  Walker  &  Co.,  35  App.  Div.  426,  54  Supp.  810. 

ARTICLE    III. 

ACTION   ON  A   PENAL   BOND.      §    1915. 

§   1915.   Action  npon  a  penal  bond. 

A  bond  in  a  penal  sum,  executed  within  or  without  the  State,  and  containing 
a  condition  to  the  effect,  that  it  is  to  be  void,  upon  performance  of  any  act, 
has  the  same  effect,  for  the  purpose  of  maintaining  an  action  or  special  pro- 
ceeding, or  two  or  more  successive  actions  or  special  proceedings  thereupon, 
as  if  it  contained  a  covenant  to  pay  the  sum,  or  to  perform  the  act,  specified 
in  the  condition  thereof.  But  the  damages  to  be  recovered  for  a  breach,  or 
successive  breaches,  of  the   condition,  cannot,  in  the   aggregate,  exceed  the 
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penal  sum,  except  where  the  condition  is  for  the  payment  of  money;  in  which 
case,  they  cannot  exceed  the  penal  sum,  with  interest  thereupon,  from  the 
time  when  the  defendant  made  default  in  the  performance  of  the  condition. 

Section  1915,  under  which  leave  to  sue  may  be  granted  any 
creditor,  seems  to  supersede  chapter  466,  §  9,  Laws  of  1877.  Pier- 
pont  V.  McGuire,  13  Misc.  70,  68  St.  Kep.  197,  citing  Matter  of 
Stochhridge,  10  Daly,  33. 

A  bond  taken  in  the  name  of  the  people  must  be  prosecuted  in 
their  name  {People  v.  Clark,  21  Barb.  214),  unless  an  assignment 
is  authorized  by  statute.  Annett  v.  Kerr,  28  How.  324,  affirmed, 
35  K  Y.  256 ;  People  v.  Townsend,  37  Barb.  520 ;  People  v.  Laws, 
4  Abb.  292.  Contra,  Baggott  v.  Boulger,  2  Duer,  160.  An  action 
may  be  brought  upon  an  innkeeper's  bond  in  case  of  breach  by  the 
proper  officers  in  the  name  of  the  people.  People  v.  Groat,  22 
Hun,  164.  The  provisions  of  the  statute  requiring  an  action  to  be 
prosecuted  in  the  name  of  the  real  party  in  interest,  is  inapplicable 
to  a  suit  on  a  bond  which  is,  by  statute,  made  to  run  to  the  people. 
Hoagland  v.  Hudson,  8  How.  343.  One  of  two  joint  obligees  in  a 
bond  cannot  singly  maintain  an  action  for  a  breach  of  its  condition. 
Tinslar  v.  Malhin,  12  Week.  Dig.  530.  See  Hecs  v.  Nellis,  65 
Barb.  440.  Necessary  counsel  fees  paid  in  defending  an  attach- 
ment are  recoverable  as  damages  under  a  bond  given  on  issuing  an 
attachment.  Northrup  v.  Oarrett,  17  Hun,  497.  A  voluntary 
bond,  without  consideration,  cannot  be  enforced  against  the  obligee. 
Wilson  V.  Baptist,  etc..  Society,  10  Barb.  308.  Sureties  on  a  bond 
given  in  legal  proceedings,  contract  with  reference  to  the  existing 
law  and  practice,  and  the  power  of  the  court  to  apportion  liability 
accordingly.  Eleventh  Ward  Savings  Bank  v.  Hay,  8  Daly,  328, 
affirmed,  73  'N.  Y.  609,  without  opinion.  The  breach  of  the  condi- 
tion of  a  bond  is  excused  when  the  default  is  by  reason  of  the  act  of 
the  obligee.  Orussey  v.  Schneider,  55  How.  188;  Hale  v.  Patton, 
60  N.  Y.  233.  Where  a  bond  is  joint  and  several  an  action  lies 
against  one  or  more  of  the  obligors  at  the  option  of  the  plaintiff. 
Field  V.  Van  Cott,  15  Abb.  (K  S.)  349.  The  obligee  may  sue  at 
law  upon  a  lost  bond.  Franceschi  v.  Marino,  3  Edw.  Ch.  586. 
Where  a  bond  was  given  for  the  benefit  of  a  number  of  attaching 
creditors,  held,  one  creditor  might  maintain  a  suit  thereon  in  his 
own  name.     Pearce  v.  HiichcocJc,  2  N.  Y.  388. 

Where  a  bond  is  given  to  indemnify  the  obligee  against  a  lia- 
bility to  a  third  person,  the  latter  can  sustain  no  action  upon  the 


1352         MISCELLANEOUS   ACTIONS   AND   EIGHTS   OF   ACTION. 

condition  of  the  bond.  Turk  v.  Bidge,  41  N.  Y.  201.  Where 
a  bond  of  a  trustee  and  his  surety  was  given  to  the  people  of  the 
State  of  New  York  for  the  benefit  of  those  interested  in  the  trust 
estate,  an  action  on  the  bond  was  properly  brought  in  the  name 
of  the  people,  they  being  the  trustees  of  an  express  trust  under 
the  Code.  People  v.  Norton,  9  1^.  Y.  176.  A  public  administra- 
tor who  has  succeeded  to  the  rights  of  a  special  administrator, 
and  to  whom  the  bond  of  the  latter  has  been  duly  assigned  for  the 
purpose  of  prosecution,  may  bring  an  action  as  public  adminis- 
trator upon  the  bond,  and  this  is  not  in  conflict  with  the  holding 
in  People  v.  Norton,  supra;  Dayton  v.  Johnson,  69  N.  Y.  419. 
The  surety  on  the  bond  of  a  special  guardian  is  not  exonerated 
by  reason  of  the  fact  that  the  infant's  interest  in  the  land  was 
contingent  and  not  vested,  and,  therefore,  not  subject  to  be  sold 
under  the  order  of  the  court.  Dodge  v.  8t.  John,  96  N.  Y.  260. 
In  an  action  on  a  county  treasurer's  bond,  the  defendants  were 
held  properly  chargeable  with  interest  upon  an  amount  which  it 
appears  it  was  the  duty  of  that  ofiicer  to  pay,  but  which  he  failed 
to  pay  over  at  the  expiration  of  his  term  of  office  to  his  successors. 
Supervisors  of  Monroe  v.  Clarh,  92  IST.  Y.  391.  A  bond  in  bas- 
tardy proceedings  conditioned  that  the  defendant  will  appear 
before  the  justices  at  the  time  and  place  named,  "  and  not  depart 
therefrom  without  leave  of  such  justices,"  held,  broken  by  failure 
of  such  defendant  to  appear  on  an  adjourned  day  to  which  the 
unfinished  trial  was  continued.  People  ex  rel.  Van  Ahen  v.  Mil- 
ham,  100  N.  Y.  273.  A  bond  to  pay  a  specified  sum,  if  a  certain 
attachment  "  shall  be  held  to  be  invalid,"  held  only  to  provide  for 
payment  in  the  event  of  the  attachment  being  held  invalid  in  the 
action  in  which  it  was  issued.  Thompson  v.  Moriarty,  6  St.  Rep. 
311.  The  rule  as  to  the  necessity  of  an  accounting  by  a  guardian 
before  recourse  can  be  had  to  the  sureties  on  his  official  bond  is, 
that  the  court  will  require  an  accounting  by  guardian  when  that 
will  be  necessary  or  available  to  establish  the  extent  of  the  sure- 
ties' liability,  and  is  practicable  to  be  had ;  but  where  it  is  a  pro- 
ceeding of  no  use  or  advantage  to  the  sureties,  and  can  only  result 
in  subjecting  them  to  the  burden  of  a  double  litigation,  it  will  not 
be  required.  Perkins  v.  Stimmel,  42  Hun,  520.  See,  however, 
on  this  point,  Bieder  v.  Steinhauer,  15  Abb.  W.  C.  428,  citing 
Hood  V.  Hood,  85  N.  Y.  561.  Mere  variations  from  the  statutory 
form  may  not  make  void  an  agreement  or  security.  Cooik  v. 
Freudenthal,  80  N.  Y.  202 ;  Toles  v.  Adee,  84  N.  Y.  224. 


MISCELLANEOUS  ACTIOITS   AND   EIGHTS   OF   ACTION.        1353 

The  condition  of  a  bond  of  indemnity  to  a  sheriff  applies  to  a 
levy  presumahly  made  under  the  execution  to  which  it  refers. 
Alston  V.  Conger^  66  Barb.  272.  A  bond  of  indemnity  given  to 
a  sheriff  prima  facie  extends  only  to  the  property  previously  levied 
upon ;  not  to  other  goods  subsequently  seized  under  the  writ.  Clark 
V.  Woodruff,  18  Hun,  419;  s.  c,  83  IST.  Y.  518.  A  bond  of 
indpmnity  to  a  sheriff,  upon  seizing  goods  under  an  attachment, 
covers  only  the  risk  of  taking  and  detention  under  the  writ,  and 
cannot  be  construed  to  cover  a  detention  by  the  sheriff  after  the 
attachment  has  been  vacated  by  the  court.  After  such  vacation 
the  sheriff  is  bound  to  surrender  the  property  on  reasonable  demand 
and  his  refusal  to  do  so  is  an  illegal  act,  which  the  indemnitors  on 
the  bond  do  not  assume  to  indemnify  against.  Bowe  v.  WilMns, 
105  N.  Y.  522.  Where  a  sheriff  takes  a  bond  to  indemnify  him  for 
making  a  levy,  he  cannot  recover  upon  it  without  showing  a  strict 
compliance  with  its  conditions.    Preston  v.  Yates,  24  Hun,  534. 

In  an  action  upon  the  bond  of  overseers  of  the  poor  it  is  essen- 
tial to  show,  as  against  their  sureties,  not  merely  that  their  prin- 
cipal was  indebted  to  the  town,  but  that  such  indebtedness  arose 
by  reason  of  not  accounting  for  money  actually  received  by  them 
during  the  term  for  which  the  sureties  stood  bound.  Kellum  v. 
Clarh,  97  N.  Y.  390.  See  decisions  cited  under  §§  1880  to  1892. 
A  complaint  which  alleges  the  execution  of  the  bond  and  the  breach 
is  sufficient  if  delivery  is  not  alleged.  Lafayette  ins.  Co.  v. 
Rogers,  30  Barb.  491.  The  several  breaches  alleged  are  in  the 
nature  of  distinct  causes  of  action.  Beach  v.  Barons,  13  Barb. 
305.  The  complaint  must  state  the  specific  breach  for  which  the 
action  is  brought.  People  v.  Brush,  6  Wend.  454 ;  Reed  v.  Drake, 
1  Wend.  345 ;  People  v.  Russell,  4  Wend.  570 ;  Bostwick  v.  Van 
Voohis,  91  N.  Y.  353.  But  not  on  a  bond  for  the  payment  of 
money  where  the  creditor  is  to  pay  on  demand.  Spaulding  v. 
Millard,  17  Wend.  331.  The  demand  must  be  averred.  Douglas 
V.  Raithbone,  5  Hill,  143.  Complaint  must  allege  whole  amount 
due  in  case  an  election  is  given.    Howard  v.  Farley,  3  Robt.  599. 

A  surety  in  a  bond  of  indemnity  is  not  liable  beyond  the  penalty, 
Clark  V.  Bush,  3  Cow.  151;  Fairlie  v.  Lawson,  5  Cow.  424; 
O'Shiel  V.  Degraw,  6  Cow.  63 ;  Lewis  v.  Ball,  6  Cow.  583 ;  Pevey 
V.  Rubber-tip,  etc.,  Co.,  38  Super.  Ct.  428 ;  Dickinson  v.  Cook,  3 
Duer,  324,  with  interest  from  the  time  of  the  breach.  Braina/rd  v. 
Jmes,  18  ]Sr.  Y.  35 ;  Lyon  v.  Clark,  8  F.  Y.  148 ;  Emerson  v. 
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Booth,  51  Barb.  40.  It  is  only  on  a  bond  for  the  recovery  of 
money,  however,  that  interest  can  be  added.  8  IST.  Y.  148,  supra. 
Actual  damage  up  to  the  amount  of  the  penalty  thereon  and 
interest,  is  all  that  can  be  recovered  in  any  case.  Beers  v.  Shanr 
nan,  73  IsT.  Y.  292.  The  condition  in  the  bond  must,  under  this 
section,  be  treated  as  equivalent  to  a  covenant.  This  section  con- 
tains a  limitation  as  to  the  amount  which  may  be  recovered  on  a 
bond.  Tillotson  v.  Martin,  40  Hun,  316.  It  is  said  that  in  an 
action  on  a  penal  bond  the  judgment,  in  form,  is  for  the  penalty. 
The  Code  has  not  changed  the  law  in  this  respect,  Howa/rd  v. 
Farley,  18  Abb.  260;  s.  c,  19  Abb.  126;  but  in  O'Connor  v. 
Such,  9  Bosw.  318,  it  is  held,  that  the  judgment  must  be  for  the 
damages  and  costs,  and  not  for  the  penalty.  In  an  action  on  a 
bond  conditioned  that  a  third  person  should  pay  a  certain  mort- 
gage, the  judgment  should  be  that  the  defendant  procure  the  same 
to  be  satisfied  by  a  certain  day,  or  pay  the  plaintiff  the  amount 
thereof.  Farnham  v.  Mallory,  3  Keyes,  527.  A  bond,  conditioned 
for  the  maintenance  of  an  obligee  and  his  wife  during  each  of 
their  natural  lives,  is  an  entire  contract,  and  on  a  breach,  full 
damages  are  recoverable  as  well  for  the  future  as  the  past.  Shaffer 
v.  Lee,  8  Barb.  412.     See  Turner  v.  Hadden,  62  Barb.  480. 

In  Steinbock  v.  Evans,  122  IST.  Y.  551,  34  St.  Eep.  138,  it  was 
held  that  under  this  section  a  plaintiff  was  entitled  to  recover  the 
penalty  of  the  bond  with  interest  thereon,  from  the  time  when 
the  defendant  made  default  in  the  performance  of  the  condition. 

An  official  bond,  though  in  the  ancient  form,  may  now  be  sued 
upon  as  though  its  condition  be  even  a  covenant  to  pay  the  sum 
on  performing  the  act  specified  in  the  condition.  That  is  to  say, 
it  may  be  treated  as  if  it  were  an  undertaking.  People  v.  Dando, 
20  Abb.  ]Sr.  C.  245. 

In  Hood  V.  Hayward,  124  N.  Y.  1,  20  Civ.  Pro.  R.  47,  26  Abb. 
N.  C.  271,  35  St.  Eep.  229,  it  is  said  that  under  the  rule  now 
established  that  interest  by  way  of  damages  may  be  allowed,  though 
in  excess  of  the  penalty,  from  the  date  at  which  it  is  determined 
that  there  has  been  a  breach.  If  the  condition  is  to  pay  money 
on  a  day  certain,  interest  will  run  from  that  day.  If  condition  is 
for  the  performance  of  an  act  which  is  in  the  nature  of  an  admin- 
istration bond,  interest  will  run  from  the  date  when  a  competent 
court  adjudicates  the  breach  and  fixes  the  damages.  Interest  does 
not  run  on  such  a  bond  from  the  time  of  a  decree  revoking  the 
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letters  of  tlie  executor  from  his  conduct,  but  only  from  the  date 
of  a  decree  on  an  accounting  establishing  the  executor's  liability 
and  directing  him  to  pay  it. 

The  undertaking  of  sureties  on  an  official  bond  that  the  officer 
shall  faithfully  perform  his  duties,  involves  the  obligation  of 
making  correct  reports,  conforming  to  the  requirements  of  the 
statutes,  as  well  as  the  payment  of  funds  in  his  custody.  Super- 
visors of  Tompkins  v.  Bristol,  99  'S.  Y.  316.  An  action  upon  the 
bond  of  a  general  guardian  will  not  lie  against  the  sureties  until 
there  has  been  an  accounting  or  some  other  adjustment  of  the 
liability,  or  unless  some  special  circumstances  exist  to  take  the 
case  out  of  the  general  rule.  Bieder  v.  Steinhauer,  15  Abb.  IST.  C. 
428,  citing  Hood  v.  Hood,  85  N.  Y.  561. 

The  sureties  on  the  bond  of  an  executor  are  not  liable  for  his 
failure  through  inability  to  pay  over  the  amount  of  his  debt  to 
the  testator  as  so  much  money  in  his  hands.  Bwucus  v.  Barr,  45 
Hun,  582,  affirmed,  107  N.  Y.  624.  Where  the  statute  makes  it 
the  duty  of  an  officer  to  pay  over  certain  moneys,  a  condition  in 
his  bond  that  he  will  faithfully  perform  the  duties  of  the  office 
embraces  the  duty  of  paying  over  such  moneys  and  renders  his  sure- 
ties liable.  Ma/yor  of  New  York  v.  Goldman,  125  K  Y.  395,  35 
St.  Rep.  404.  A  note  as  to  the  necessity  for  an  accounting  as  a 
preliminary  to  suing  on  the  bond  of  an  executor,  etc.,  will  be  found 
in  26  Abb.  N.  C.  299. 

While  a  bond  is  to  be  strictly  construed  for  the  protection  of 
the  sureties  whose  obligation  must  appear  to  a  reasonable  degree 
of  certainty  to  be  created  by  its  language  or  provisions,  it  is  still 
to  have  the  fair  import  of  such  language  ascertained  for  the 
benefit  of  its  obligees.  Bennett  v.  Draper,  62  Hun,  524,  42  St. 
Rep.  921,  17  Supp.  98,  affirmed,  139  N.  Y.  266.  Under  a  bond 
to  pay  such  part  of  the  indebtedness  of  the  third  person  as  the 
creditors  shall,  after  due  diligence,  fail  to  collect,  within  one  year 
from  date,  it  was  held  that  the  question  of  due  diligence  was  prop- 
erly left  to  the  jury,  where  the  facts,  although  undisputed,  were 
such  as  to  give  rise  to  different  opinions  in  equally  intelligent  and 
unbiased  minds.  Bait  Springs  National  Bank  v.  Sloan,  135  N.  Y. 
371,  48  St.  Rep.  470.  The  effect  of  bonds  for  fidelity  of  officers  or 
employees  is  discussed  and  passed  upon  in  Union  Dime  Savings 
Bank  v.  Feltz,  25  Abb.  N.  C.  357 ;  John  Hancock  Mut.  Life  Ins. 
Co.  V.  Lowenberg,  120  !<[.  Y.  44,  30  St.  Rep.  268 ;  Fourth  Nat. 
Bank  v.  Spinney,  120  K  Y.  560,  31  St.  Rep.  846. 
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Where  the  charter  of  a  village  requires  its  collector  to  pay  over 
taxes  collected  by  him  and  return  the  warrant  with  an  itemized 
account  of  unpaid  taxes,  his  failure  to  make  a  return  will  authorize 
an  action  on  his  bond  to  recover  the  difference  between  the  amount 
named  in  the  warrant  and  that  turned  in  by  him.  Village  of 
Olean  v.  King,  116  N.  Y.  355,  26  St.  Rep.  715.  It  is  no  defence 
to  an  action  on  the  bond  of  a  supervisor  for  school  moneys  that 
he  made  a  general  deposit  of  the  moneys  in  good  faith  with  a 
reputable  firm  of  individual  bankers  believed  to  be  solvent,  and 
that  such  firm  failed  and  the  money  was  lost.  Tillinghast  v.  Mer- 
rill 77  Hun,  481,  28  Supp.  1089,  60  St.  Eep.  549.  On  the  affirm- 
ance of  this  case,  151  N.  Y.  135,  Bartlett,  J.,  in  the  opinion  of 
the  court,  discusses  the  authorities  on  this  subject  in  this  State, 
and  arrives  at  the  conclusion  that,  in  deciding  this  question  upon 
general  principles  and  in  the  light  of  public  policy,  the  rule  must 
be  held  of  strict  liability,  requiring  a  public  officer  to  assume  the 
risks  of  loss,  and  imposes  upon  him  the  duty  to  account  as  an 
auditor  for  the  funds  in  his  custody.  Official  reports  of  the  treas- 
urer of  a  society  as  to  moneys  received  by  him,  if  unimpeached, 
are  conclusive  upon  the  sureties  upon  his  bond  for  faithful  per- 
formance. The  sureties  are  not  liable  for  moneys  with  which  their 
principal  charged  himself  as  coming  from  his  predecessor,  but 
which  were  not  turned  over  to  him,  and  where  the  person  has 
absconded  no  demand  is  necessary  before  bringing  suit  upon  the 
bond.  Lewison  v.  Hoffman,  8  Misc.  583,  60  St.  Rep.  582,  29 
Supp.  1119.  If  the  obligee  of  a  bond  has  knowledge  that  the 
obligor  is  dishonest  or  untrustworthy,  and  fails  to  notify  the  surety 
thereof  before  the  execution  of  the  bond,  he  may  be  charged  with 
fraudulent  concealment,  which  might  be  effectual  to  relieve  the 
surety  from  liability;  the  mere  failure  to  notify  him  of  refusal 
of  another  to  become  the  surety  on  the  bond  will  not  affect  the 
surety  obligation  or  constitute  a  defence.  Ludekens  v.  Pscherhofer, 
76  Hun,  548,  58  St.  Rep.  241,  28  Supp.  230. 

The  obligees  of  a  bond  given  for  the  faithful  discharge  of  the 
duties  of  an  officer  of  a  corporation  are  under  no  legal  obligation 
to  watch  over  the  conduct  of  that  officer  and  to  examine  into  his 
accounts  at  stated  periods.  Albany  Dutch  Church  v.  Vedder,  14 
Wend.  165;U.S.y.  KirJcpatrick,  9  Wheat.  720 ;  Board  of  Super- 
visors V.  Otis,  62  N.  Y.  88 ;  Bostwick  v.  Yan  Yoorhis,  91  N.  Y. 
353. 
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Where  the  condition  of  a  bond  is  for  the  performance  of  an  act, 
and  not  for  the  payment  of  money,  a  recovery  is  limited  to  the 
amount  of  the  penalty,  and  interest  only  runs  from  the  judgment. 
Sachs  V.  American  Surety  Co.,  72  App.  Div.  60,  76  Supp.  335, 
affirmed  without  opinion,  177  N.  Y.  551,  citing  Polhemus  Print- 
ing Co.  V.  Halleribech,  46  App.  Div.  563,  and  holding  that  Sloan  v. 
Baird,  162  N.  Y.  327^  has  no  application. 

A  complaint  against  a  surety  on  a  bond  conditioned  for  the 
payment  of  a  promissory  note,  which  does  not  allege  the  covenant 
of  the  defendant  in  full  or  in  legal  effect,  except  that  said  bond  was 
conditioned  for  the  payment  of  a  certain  sum,  does  not  state  a 
cause  of  action,  and  a  demurrer  to  a  partial  defence  thereto  should 
be  overruled  although  the  defence  be  bad.  When  such  complaint 
fails  to  set  out  the  covenant  of  the  bond,  allegations  of  the  breach 
thereof  are  mere  conclusions.  Gansevoort  Bank  v.  Empire  State 
Surety  Co.,  112  App.  Div.  500,  98  Supp.  382. 

In  Blewett  v.  Hoyt,  118  App.  Div.  227,  103  Supp.  451,  the 
court  considers  §  1915,  citing  Ccesar  v.  Bubinson,  174  IST.  Y.  492, 
and  Ward  v.  Hudson  Biver  Building  Co.,  125  N.  Y.  230,  to  the 
point  that  whether  a  sum  fixed  in  a  bond  is  to  be  regarded  as 
liquidated  damages  or  a  penalty  depends  upon  the  nature  of  the 
transaction  and  intention  of  the  parties.  That  a  provision  will  be 
treated  as  liquidated  damages  only  in  those  cases  where  from  the 
nature  of  the  transaction  the  actual  damages  consequent  upon  a 
breach  of  the  contract  are  incapable  of  actual  measurement,  or 
where  the  sum  specified  in  the  instrument  is  not  out  of  proportion 
to  any  damages  which  could  possibly  arise  from  a  breach.  Further, 
that  where  a  sum  has  been  stipulated  as  a  payment  by  the  default- 
ing party,  which  is  disproportionate  to  the  presumable  or  probable 
damages  or  to  a  readily  ascertainable  loss,  the  courts  will  treat  it 
as  a  penalty  and  will  relieve  on  the  principle  that  the  precise  sum 
was  not  of  the  essence  of  the  agreement,  but  was  in  the  nature  of  a 
security  for  performance. 

AKTICLE  IV. 

ACTION  BY  StrRETY  OR  TEXTSTEE  TO  RECOVER  COSTS.      §  1916. 

I  1916.   Action  by  surety  or  trustee  to  recoTer  costs,  etc. 

A  surety,  including  a  drawer  or  indorser,  may  recover,  in  an  action  against 
his  principal;  and  an  executor,  administrator,  or  other  trustee,  may,  where 
the  trust  estate  is  insufficient  to  reimburse  him,  recover,  in  an  action  against 
the  beneficiary  whom  he  represents;  his  reasonable  costs  and  other  expenses. 
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incurred  necessarily  and  in  good  faith,  in  the  prosecution  or  defence  by  the 
(express  or  implied  consent  of  the  principal  or  beneficiary,  of  an  action  or 
special  proceeding,  relating  to  the  demand  secured,  or  to  the  trust  estate,  aa 
the  case  requires.  This  section  does  not  affect  any  special  agreement  relating 
to  those  costs  and  expenses. 

This  is  a  substitute  for  §  3,  chapter  314,  Laws  1858,  with  refer- 
ence to  which  statute,  it  is  said  in  Thompson  v.  Taylor,  72  l^T.  Y. 
32,  that  the  equitable  rule  in  reference  to  the  allowance  of  costs 
to  indorsers  is  not  abrogated  thereby,  and  the  common-law  rule 
is  stated  to  be  that  a  surety,  as  between  himself  and  his  principal, 
is  equitably  entitled  to  full  indemnity  against  the  consequences 
of  the  default  of  the  latter.  He  may  call  upon  him  for  reimburse- 
ment, not  only  for  what  he  has  been  called  upon  to  pay  in  dis- 
charge of  the  obligation  for  which  he  was  surety,  but  also  of  all 
reasonable  expenses  legitimately  incurred  in  consequence  of  such 
default,  and  for  his  own  protection,  these  include  expenses  reason- 
ably incurred  in  securing  the  application  of  the  property  of  the 
principal  to  the  payment  of  the  debts  in  exoneration  of  the  surety. 
In  that  case,  one  being  an  accommodation  indorser  upon  the  notes 
of  a  deceased  insolvent,  gave  security  to  the  holders  of  the  notes 
and  obtained  authority  from  them  to  bring  action  in  their  names 
for  the  purpose  of  collecting  the  notes  out  of  the  estate.  In  so 
doing  he  incurred  necessary  and  reasonable  costs,  and  expenses  over 
and  above  the  costs  allowed  in  the  judgments.  In  an  action  to 
marshal  and  distribute  the  assets  of  the  estate  he  was  allowed  such 
costs  and  expenses. 

Whether  or  not  an  executor  is  entitled  to  be  reimbursed  for  ex- 
penses paid  or  incurred  by  him  for  counsel  and  attorney's  compen- 
sation in  the  prosecution  or  defence  of  suits  by  or  against  him  as 
such,  depends  upon  the  nature  of  the  suit  and  his  good  faith. 
MaUer  of  Estate  of  Smith,  1  Misc.  269,  22  K  Y.  Supp.  1067. 
This  section  does  not  relate  in  any  manner  to  the  question  whether 
the  costs  of  the  action  against  the  executor  or  administrator  should 
be  charged  against  him  personally.  Supplee  v.  Sayre.,  51  Hun,  30, 
3  Supp.  627. 

ARTICLE  V. 

ACTION  ON  LOST  NEGOTIABLE  PAPEB. 

§  1917-   Action  upon  lost  negotiable  paper,  1358. 
§  1 91 8.    The  last  section  qualified,  1359. 
§  1917.   Action  on  lost  negotiable  paper. 

Where  it  appears,  upon  the  trial  of  an  action,  that  a  negotiable  promissory 
note  or  bill  of  exchange,  upon  which  the  action,  or  a  counterclaim  interposed 
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iB  the  action,  is  founded,  was  lost,  while  it  belonged  to  the  party  claiming  the 
amount  due  thereupon,  he  may  prove  the  contents  thereof,  by  parol  or  other 
secondary  evidence,  and  may  recover  or  set  off  the  amount  due  thereupon,  as 
if  it  was  produced.  But  for  that  purpose,  he  must  give  to  the  adverse  party 
a  written  undertaking,  in  a  sum  fixed  by  the  judge  or  the  referee,  not  less 
than  twice  the  amount  of  the  note  or  bill,  with  at  least  two  sureties,  approved 
by  the  judge  or  the  referee,  to  the  effect,  that  he  will  indemnify  the  adverse 
party,  his  heirs  and  personal  representatives,  against  any  claim  by  any  other 
person,  on  account  of  the  note  or  bill,  and  against  all  costs  and  expenses,  by 
reason  of  such  a  claim. 

§  1918.   The  last  section  qualified. 

But  where  aii  action  is  prosecuted  or  defended  by  the  people  of  the  State,  or 
by  a  public  officer  in  their  behalf,  the  people,  or  the  public  officer,  may  prove 
the  contents  of  a  lost  note  or  bill  of  exchange,  by  parol  or  other  secondary 
evidence,  and  may  recover  or  set  off  the  amount  due  thereupon,  without 
giving  any  security  to  the  adverse  party. 

Indemnity  is  not  required  if  the  note  was  accidentally  destroyed. 
Scott  V.  Meeker,  20  Hun,  161 ;  Des  Arts  v.  Leggett,  16  K  Y.  582 ; 
Hoxie  V.  Kennedy,  10  St.  Rep.  786.  Indemnity  is  not  necessary 
unless  tlie  note  was  negotiable  and  there  is  no  presumption  of  nego- 
tiability. Wright  v.  Wright,  54  IST.  Y.  437 ;  Pintard  v.  Taching- 
ton,  10  Johns.  103 ;  McNair  v.  Gilbert,  3  Wend.  344.  Indemnity 
must  be  given  before  recovery  upon  a  lost  negotiable  promissory 
note,  even  where  it  was  lost  before  indorsement  or  negotiation. 
Frank  v.  Wessels,  64  N.  Y.  155.  The  bond  must  be  conditioned 
that  the  principal  as  well  as  the  sureties  will  indemnify  the  de- 
fendant. Howe  Machine  Co.  v.  Avery,  16  Hun,  555.  A  tender  of 
the  bond  upon  the  trial  is  suiBcient.  Broohman  v.  Metcalf,  4  Robt. 
568.  The  payee  of  commercial  paper,  who  has  not  the  possession 
of  it,  and  cannot  surrender  it  on  payment,  cannot  recover  against 
the  maker  when  it  appears  that  the  paper  is  in  the  hands  of 
another,  who  produces  it  and  claims  title  to  it.  The  giving  of  a 
bond  as  required  by  this  section  does  not  relieve  such  a  plaintiff 
of  his  difficulty.  Read  v.  Marine  Bank  of  Buffalo,  136  N.  Y.  454, 
49  St.  Rep.  675.  Nor  does  this  section  apply  where  a  note  has 
been  destroyed  or  to  notes  not  negotiable.  Terwilliger  v.  Ter- 
williger,  27  N.  Y.  Supp.  284. 

The  right  to  recover  upon  a  lost  instrument  upon  the  giving  of 
indemnity  does  not  rest  upon  the  statute.  The  right  has  always 
existed  in  a  court  of  equity  to  provide  for  the  saving  of  the  rights 
of  the  owner  of  a  lost  instrument  by  the  giving  of  indemnity.  The 
right  was  recognized  in  a  court  of  equity,  but  was  denied  to  a 
court  of  law,  and  the  statute  was  enacted  for  the  sole  purpose  of 
giving  to  a  court  of  law  the  same  power  to  allow  a  recovery  as 
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existed  without  the  statute  in  a  court  of  equity.    Matter  of  Cook, 
86  App.  Div.  586,  83  Supp.  1009. 

This  section  does  not  apply  to  an  action  brought  against  a 
security  and  trust  company  by  a  person  who  held,  but  has  lost  or 
inadvertently  destroyed,  a  certificate  or  receipt  by  which  the  com- 
pany promised  to  her  her  "  or  her  assigns  "  a  named  sum  of 
money,  and  who  seeks  by  her  action  to  compel  issue  to  her  of  a 
new  certificate.  Section  1909  would  protect  the  company  in  pay- 
ing her  the  money  even  if  she  had  assigned  the  certificate,  assum- 
ing the  company  to  have  had  no  notice  of  the  assignment.  Zander 
V.  N.  Y.  Security  &  Truii  Co.,  39  Misc.  98,  78  Supp.  900, 
afiirmed,  81  App.  Div.  635,  81  Supp.  1151,  178  K  Y.  208. 

The  provisions  for  exacting  indemnity  against  lost  instruments 
in  suit  refer  to  such  as  are  negotiable,  and  the  statute  has  no  ap- 
plication to  a  savings  bank  pass  book  as  it  is  not  a  negotiable  in- 
strument. Mills  V.  Albany  Exchange  Sa/vings  Bank,  28  Misc.  251, 
59  Supp.  149. 

The  committee  of  a  lunatic  may,  in  his  representative  capacity, 
maintain  an  action  on  a  note  payable  to  the  lunatic,  although  the 
committee  knew  that  the  note  has  been  lost  and  never  found  it 
after  diligent  search,  it  is  not  necessary  that  he  offer  indemnity  to 
the  maker  before  action  brought,  as  that  offer  may  be  brought  in  the 
first  instance  at  the  trial.  Dupignac  v.  Quick,  27  Misc.  500,  58 
Supp.  341,  affirming  26  Misc.  872,  56  Supp.  385. 

The  Code  provides  that  an  action  can  be  maintained  upon  a 
lost  negotiable  promissory  note,  or  bill  of  exchange,  upon  the 
giving  of  an  undertaking  of  indemnity,  applies  to  actions  upon  lost 
coupons.  Bolston  v.  Central  Park,  etc.,  B.  E.  Co.,  21  Misc.  439, 
47  Supp.  650,  affirming  20  Misc.  656,  46  Supp.  383. 
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While  the  Code  provisions  relate  only  to  the  statutory  actior 
for  Nuisance,  the  consideration  of  the  subject  necessarily  involves 
discussion  of  the  common-law  action  for  Damages  and  the  action 
in  equity  to  restrain  Nuisance.    (See  "  Kemedies,"  Art.  V.) 

AETICLE  I. 

DEriNITIONS. 

It  is  said  to  be  impracticable  to  give  a  precise  technical  defi- 
nition of  what  constitutes  a  nuisance  at  common  law,  and  that  the 
only  accurate  method  of  ascertaining  the  meaning  of  the  term  is 
to  examine  decided  cases  adjudged  to  be  or  not  to  be  nuisances. 
4  Wait's  Actions  and  Defences,  726.  It  is  defined  by  Blaekstone 
as  anything  that  worketh  hurt,  inconvenience  or  damage.  A 
nuisance  is  any  wrongful  conduct  in  the  management  of  property, 
or  any  wrongful  interference  with  the  property  of  the  public,  not 
necessarily  depending  for  its  wrongful  character  on  negligence. 
Cooley  on  Torts,  565. 

The  term  nuisance  in  legal  phraseology,  is  applied  to  that  class 
of  wrongs  that  arise  from  the  unreasonable,  unwarrantable,  or 
unlawful  use  by  a  person  of  his  own  property,  real  or  personal,  or 
from  his  own  improper,  indecent,  or  unlawful  personal  conduct, 
working  an  obstruction  of  or  injury  to  a  right  of  another  or  of  the 
public,  and  producing  such  material  annoyance,  inconvenience, 
discomfort,  or  hurt,  that  the  law  will  presume  a  consequent  dam- 
age. Am.  Ency.  of  Law,  Article  Nuisance,  page  924,  citing 
Wood  on  Nuisances;  and  the  definition  of  a  nuisance  may  be 
said  to  be  anything  wrongfully  done  or  permitted  to  be  done 
which  injures  or  annoys  another  in  the  enjoyment  of  his  legal 
rights,  and  Taylor's  Landlord  and  Tenant,  §  201 :  "Any  offensive 
erection  which,  from  its  nature,  may  be  an  annoyance,  or  from 
its  situation  actually  becomes  so,  is  a  nuisance." 

Definitions  of  nuisance  are  given  in  the  recent  work  of  Joyce 
on  the  Law  of  Nuisance,  where  the  subject  is  fully  discussed  and 
statutes  and  decisions  collated.  As  to  the  difficulty  of  giving  pre- 
cise technical  definitions  of  nuisance  it  is  said :  "  It  is  not  prac- 
ticable to  give  other  than  a  general  definition  of  what  constitutes 
a  nuisance.  A  precise,  technical  definition,  applicable  at  all  times 
to  all  cases,  cannot  be  given,  because  of  the  varying  circumstances 
upon  which  the  decisions  are  based.  To  this  there  is  the  exception 
generally  of  what  is  designated  as  a  nuisance  per  se.     The  only 
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approximately  accurate  method  of  determining  the  meaning  of 
the  term  nuisance  is  to  examine  the  cases  adjudicating  what  are 
and  are  not  nuisances.  It  is  said  in  a  California  case  that :  '  It 
would  tax  the  acumen  of  the  wisest  body  of  lawmakers  to  deter- 
mine with  particularity  every  act  the  doings  of  which  in  our  com- 
plicated civilization  would  constitute  a  nuisance,'  and  where  the 
Legislature  declares  in  general  language  what  constitutes  a 
nuisance  it  should  be  determined  whether  the  act  charged  comes 
within  the  class.  So  it  is  declared  in  an  English  case  that :  '  It  is 
extremely  difficult  to  lay  down  any  actual  definition  of  what  consti- 
tutes an  injury,  because  it  is  always  a  question  of  compound  facts, 
which  must  be  looked  to  to  see  whether  or  not  the  mode  of  carry- 
ing on  a  business  did  or  did  not  occasion  so  serious  an  injury  as  to 
interfere  with  the  comfort  of  life  and  enjoyment  of  property.'  It 
is  also  true  that  one  of  the  greatest  difficulties  in  defining  a 
nuisance  technically  is  to  describe  the  degree  of  annoyance  neces- 
sary to  cause  the  actionable  injury. 

A  nuisance  may  generally  be  defined  as  anything  that  works 
or  causes  injury,  damage,  hurt,  inconvenience,  annoyance,  discom- 
fort to  one  in  the  enjoyment  of  his  legitimate  and  reasonable  rights 
of  person  or  property;  or  that  which  is  unauthorized,  immoral, 
indecent,  offensive  to  the  senses,  noxious,  unwholesome,  unreason- 
able, tortious,  or  unwarranted,  and  which  injures,  endangers,  or 
damages  one  in  an  essential  or  material  degree  in,  or  which  mate- 
rially interferes  with,  his  legitimate  rights  to  the  enjoyment  of  life, 
health,  comfort,  or  property,  real  or  personal.  A  nuisance  may 
exist  not  only  by  reason  of  doing  an  act,  but  also  by  omitting  to 
perform  a  duty."  Citing  St.  Helen's  Smelting  Co.  v.  Tipping,  11 
H.  L.  Cas.  642,  653. 

In  Queen  v.  Price,  L.  E.  12,  Q.  B.  D.  247,  it  is  said  that :  "A 
common  nuisance  is  an  act  which  obstructs  or  causes  any  incon- 
venience or  damage  to  the  public  in  the  exercise  of  rights  common 
to  all  her  majesty's  subjects." 

The  statutes  of  several  States  have  attempted  to  define  nuisance, 
among  others,  the  California  Code  provides:  "Anything  which 
is  injurious  to  health,  or  is  indecent  or  offensive  to  the  senses,  or 
an  obstruction  to  the  free  use  of  property  so  as  to  interfere  with 
the  comfortable  enjoyment  of  life  and  property  "  is  a  nuisance. 

The  Dakota  Code  defines  nuisance  as  consisting,  "  In  unlawfully 
doing  an  act  or  omitting  to  perform  a  duty,  which  act  or  omission 
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either :  1.  Annoys,  injures  or  endangers  the  comfort,  repose,  health 
or  safety  of  others ;  or  2.  Offends  decency ;  or,  3.  Unlawfully  in- 
terferes with,  obstructs  or  tends  to  obstruct  or  render  dangerous 
for  passage  any  lake  or  navigable  river,  bay,  stream,  canal  or  basin, 
or  any  public  park,  square,  street  or  highways ;  or,  4.  In  any  way 
renders  other  persons  insecure  in  life  or  in  the  use  of  property." 

"What  is  a  nuisance  is  a  question  of  fact.  A  nuisance  is  some- 
thing noxious  or  offensive  to  any  of  the  senses,  either  to  the  sense 
of  sight  or  hearing  as  well  as  smelling,  and  that  may  be  a  nuisance 
which  offends  none  of  the  senses  if  it  be  deleterious  to  the  health 
or  safety,  or  noxious  to  human  enjoyment.  Pickard  v.  Collins,  23 
Barb.  453 

It  is  exceedingly  difficult  to  define  the  distinction  between  negli- 
gence and  nuisance,  and  it  is  so  clearly  stated  in  note  25  Abb. 
]Sr.  C,  page  198,  that  the  following  quotation  is  made  therefrom: 

"It  is  not  strange  that  writers  on  nuisance  have  declared  the 
word  to  be  undefinable,  so  shadowy  is  the  border-land  between 
these  several  classes  of  wrongs.  But  a  careful  examination  of  the 
representative  cases  cited  below  will  justify  us  in  saying  that  the 
word  as  now  used  in  the  law  may  be  justly  defined  as  a  continuing 
use  of  property  or  course  of  conduct,  which,  even  if  it  would  be 
rightful  were  the  act  done  an  isolated  one,  is  by  reason  of  the 
proximity  of  others,  a  violation  of  the  duty  of  good  neighborhood 
no  matter  whether  it  be  careful,  negligent  or  willful. 

"  It  will  aid  in  solving  such  questions  as  these  to  consider  what 
are  essential  elements  in  each  cause  of  action.  Actionable  negli- 
gence consists  in  the  omission  to  fulfill  a  duty  of  care.  The  com- 
plaint must  allege  facts  which  show  that  defendant  was  under  a 
duty  to  take  some  degree  of  care  in  view  of  danger  to  plaintiff's 
property  or  person ;  and  that  he  or  his  servants  failed  to  do  so  to 
plaintiff's  injury.  If  this  be  shown,  intent  is  not  material  except 
on  the  question  of  damages.  The  right  of  recovery  exists  whether 
the  omission  was  inadvertent  or  willful  or  whether  it  was  inad- 
vertent on  the  part  of  the  employer  and  willful  on  the  part  of  the 
servant.  It  is  true  that  some  authorities  have  held  that  if  willful- 
ness is  alleged  there  can  be  no  recovery  for  negligence;  but  the 
better  opinion  is  that  if  facts  showing  an  omission  of  due  care  be 
alleged  and  proved,  the  addition  of  an  unproved  allegation  of  will- 
fulness does  not  vitiate. 

"  Nuisance,  on  the  other  hand,  is  a  use  of  property  or  a  course 
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of  conduct  which  violates  a  duty  of  good  neighborhood ;  and  negli- 
gence and  willfulness  are  alike  immaterial,  unless  it  may  be  on 
the  question  of  damages.  A  bone-boiling  establishment  in  a  remote 
and  isolated  place  is  rightful ;  but  if  the  town  of  residences  grows 
out  to  it,  it  may  be  a  duty  of  good  neighborhood  to  cease  the  use 
of  the  place  for  such  offensive  work ;  and  the  fact  that  the  owner 
is  as  careful  as  possible,  and  has  no  intent  to  injure  others,  will 
not  justify  the  continuance  of  a  process  which  proximity  has  made 
noxious  to  the  community. 

"  The  law  of  negligence  is  growing  up  out  of  the  increasing  duty 
of  care  upon  all  persons  in  the  increasingly  crowded  communities 
and  increasingly  dangerous  instrumentalities  of  modern  times. 
The  law  of  nuisance  is  growing  up  out  of  the  increasing  necessary 
restrictions  on  otherwise  lawful  conduct  and  uses  of  property  in 
such  communities.  Negligence  usually  consists  in  the  manner  of 
doing  a  thing,  whether  the  thing  itself  be  lawful  or  unlawful. 
!N^uisance  consists  in  the  thing  itself  considered  in  its  proximity 
to  other  persons  whether  the  manner  of  it  be  careful  or  careless." 

The  note  cited  also  calls  attention  to  other  distinctions  between 
negligence  and  nuisance,  among  others  the  different  period  of 
limitation,  the  fact  that  notice  or  demand  before  suit  is  required 
in  some  cases  against  some  persons  who  merely  continues  a 
nuisance,  also  that  equitable  relief  may  be  granted  as  against 
nuisance,  while  the  only  remedy  for  negligence  is  damages  recov- 
erable in  an  action  of  a  legal  nature.  A  number  of  cases  are  also 
cited  as  indicating  the  distinction,  namely,  Wasson  v.  Pettit,  49 
Hun,  166,  16  St.  Eep.  778 ;  Jennings  v.  Van  Schaich,  20  Abb. 
]Sr.  C.  324;  Dickinson  v.  Mayor,  92  N.  Y.  584;  Cohen  v.  Mayor, 
113  N.  Y.  532,  23  St.  Eep.  509 ;  Conhocton  Stone  Road  v.  Buffalo, 
N.  Y.  &  Erie  B.  R.  Co.,  51  N.  Y.  573 ;  SpUUorf  v.  State,  108 
N.  Y.  205 ;  McCaffrey  v.  Twenty-third  St.  B.  R.  Co.,  47  Hun, 
404;  Donner  v.  Ogilvie,  49  Hun,  229;  Dunsbach  v.  Hollister,  49 
Hun,  352. 

The  entire  discussion  is  an  exceedingly  careful  and  exhaustive 
one  and  indicates  the  distinction  between  the  actions.  It  is  ap- 
pended to  Fisher  v.  Rankin,  25  Abb.  N.  C.  191,  holding  that  a 
complaint  for  damages  for  personal  injuries  occasioned  by  the 
negligence  and  carelessness  of  defendant  in  failing  to  keep  a  side- 
walk in  safe  and  proper  condition,  will  not  sustain  a  recovery  on 
the  ground  that  defendant  unlawfully  interfered  with  the  previ- 
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ous  condition  of  such  sidewalk,  rendering  it  unsafe  and  a  public 
nuisance. 

"  The  distinction  between  a  nuisance  and  a  trespass  is  that  in 
the  former  the  injury  is  consequential  and  results  generally  from 
some  act  committed  beyond  the  limits  of  the  property  affected, 
while  in  the  latter  the  infringement  of  property  rights  is  direct 
and  the  injury  immediate.  The  act  in  the  former  is  wrongful 
because  of  the  consequent  results.  It  consists  in  such  a  use  of 
one's  own  property  as  to  injure  some  right  or  interest  of  another. 
The  law  regards  the  injury,  damage  or  discomfort  thus  occa- 
sioned and  not  the  particular  trade  or  occupation  from  which 
these  result.  A  nuisance  may  be  merely  a  consequence  of  a  per- 
fectly lawful  act,  01  in  case  of  a  subsidence  of  plaintiff's  lands  re- 
sulting in  injury  to  him  caused  by  a  lawful  act  of  another  in 
making  mines."    Joyce  on  Nuisance,  §  17. 

A  recent  author  has  made  a  classification  as  to  nuisances  as 
follows :  "  First,  those  which  in  their  nature  are  nuisances  per  se 
or  are  so  denounced  by  the  common  law  or  by  statute ;  second,  those 
which  in  their  nature  are  not  nuisances  but  may  become  so  by 
reason  of  their  locality,  surroundings  or  the  manner  in  which  they 
may  be  conducted,  managed,  etc. ;  third,  those  which  in  their 
nature  may  be  nuisances,  but  as  to  which  there  may  be  honest 
differences  of  opinion  in  impartial  minds."  Joyce  on  Nuisance, 
§  16. 

AKTICLE  II. 
GENERAL  CLASSIEICATiaN  AND  DISTINCTION. 

SuM.  I.  Public  and  private  nuisance  distinguished,  1366. 
Subd.  2.    What  constitutes  a  public  nuisance,  1368. 

Sub.  1,    Public  and  Private  Nuisance  Distinguished. 

Public  or  common  nuisance  affects  the  community  at  large  or 
some  considerable  portion  of  it,  and  private  nuisance  affects  only 
one  person  or  a  determinate  number  of  persons.  Amer.  Ency.  of 
Law,  Article  Nuisance,  page  926,  citing  Lansing  v.  Smith,  8  Cow. 
146. 

Nuisances  are  classed  as  public  and  private:  Public  nuisances 
are  defined  by  Blackstone  as  those  "  which  affect  the  public  and 
are  a  nuisance  to  all  the  king's  subjects." 

Ilaight,  J.,  in  dissenting  opinion  in  Bohan  v.  Port  Jervis  Oas 
Light  Co.,  122  N.  Y.  18  (32),  defines  a  common  or  public  nuisance 
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to  be  "  that  which  aflfects  the  people  and  is  a  violation  of  a  public 
right  either  by  a  direct  encroachment  upon  public  property  or  by 
doing  some  act  which  tends  to  a  common  injury  or  by  the  omitting 
of  that  which  the  common  good  requires  and  which  it  is  the  duty 
of  a  person  to  do.  Public  nuisances  are  founded  upon  wrongs 
that  arise  from  the  unreasonable,  unwarrantable  or  unlawful  use 
of  property,  or  from  improper,  indecent  or  unlawful  conduct,  work- 
ing an  obstruction  or  injury  to  the  public  and  producing  material 
annoyance,  inconvenience  and  discomfort  founded  upon  a  wrong; 
it  is  indictable  and  punishable  as  a  misdemeanor." 

The  New  York  Penal  Code,  cited  Tinker  v.  N.  Y.,  0.  &  W. 
R.  B.  Co.,  151  ]Sr.  Y.  312  (318),  defines  public  nuisance  as:  "A 
crime  against  the  order  and  economy  of  the  State  and  consists  in 
unlawfully  doing  an  act,  or  omitting  to  perform  a  duty,  which  act 
or  omission:  1.  Annoys,  injures  or  endangers  the  comfort,  re- 
pose, health  or  safety  of  any  considerable  number  of  persons ;  or, 
2.  Offends  public  decency;  or,  3.  Unlawfully  interferes  with,  ob- 
structs, or  tends  to  obstruct,  or  render  dangerous  for  passage,  a 
lake,  or  a  navigable  river,  bay,  stream,  canal  or  basin,  or  a  stream, 
creek  or  other  body  of  water  which  has  been  dredged  or  cleared 
at  public  expense,  or  a  public  park,  square,  street  or  highway ;  or, 
4.  In  any  way  renders  a  considerable  number  of  persons  insecure 
in  life,  or  in  the  use  of  property." 

Private  nuisances  are  those  that  result  from  the  violation  of 
private  rights  and  produce  damages  to  but  one  or  a  few  persons. 
Wood  on  ISTuisances,  §  15. 

A  private  nuisance  is  one  which  affects  a  private  right  not 
common  to  the  public,  or  which  causes  special  injury  to  person  or 
property  of  a  single  person  or  a  determinate  number  of  persons. 
Joyce  on  Nuisance,  §  8. 

Haight,  J.,  in  dissenting  opinion,  in  Bohwn  v.  Port  Jervis  Gas 
Light  Co.,  122  N.  Y.  18,  at  page  33,  states  that  a  private  nuisance 
"  is  founded  upon  injuries  that  result  from  the  violation  of 
private  rights  and  produce  damage  to  but  one  or  few  persons." 

In  Heeg  v.  Licht,  80  N.  Y.  579,  Blackstone's  definition  of  a 
private  nuisance  is  adopted :  "Anything  done  to  the  hurt  or  in- 
jury of  the  lands,  tenants  or  hereditaments  of  another."  Also 
definition  from  Wood's  Law  of  Nuisance :  "Any  unwarrantable, 
unreasonable  or  unlawful  use  by  a  person  of  his  own  property, 
real  or  personal,  to  the  injiiry  of  another  constitutes  a  nuisance." 
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In  Timlin  v.  Standard  Oil  Co.,  54  Hun,  44,  the  definition  of  a 
private  nuisance  in  Swords  v.  Edgar,  59  N.  Y.  34,  is  adopted.  It 
defines  a  private  nuisance  as :  "Anything  unlawfully  or  tortiously 
done  to  the  hurt  or  annoyance  of  the  person,  as  well  as  the  lands, 
tenements  or  hereditaments  of  another." 

It  was  said  in  Lansing  v.  Smith,  4  Wend.  9  (30),  that  the  dis- 
tinction between  a  public  and  private  nuisance  is  plain  and  palpa- 
ble; the  first  being  an  injury  done  which  affects  the  whole  com- 
munity and  therefore  not  actionable ;  the  second  being  an  injury 
to  property,  privileges  or  health  of  individuals  of  that  community 
and  therefore  actionable. 

But  interference  with  public  and  common  rights  create  a  public 
nuisance  when  accompanied  with  special  damage  to  the  owner  of 
lands  and  gives  a  right  of  private  action.  The  public  includes  the 
person  who  is  specially  injured  thereby  in  the  enjoyment  or  value 
of  his  lands  and  it  becomes  a  private  nuisance  also.  Kawanagh  v. 
Barher,  131  N.  Y.  211  (214). 

Anything  which  by  its  use  or  by  its  permitted  existence  neces- 
sarily threatens  or  works  annoyance,  harm,  inconvenience,  or 
danger  to  a  community  generally,  and  which  by  reason  of  its  un- 
lawful character,  may  be  remedied  by  public  prosecution,  is  a 
public  nuisance.  Johnson  v.  City  of  New  York,  109  App.  Div. 
821,  96  Supp.  754,  reversed,  186  N.  Y.  139,  where  it  is  held 
that  whether  an  automobile  contest  out  of  which  the  injury  arose, 
as  conducted,  was  in  fact  a  nuisance,  or  whether  the  defendants, 
or  any  of  them,  was  guilty  of  negligence  in  the  management  of 
the  race  and  the  contributory  negligence,  if  any,  on  the  part  of 
the  plaintiff,  were  all  questions  of  fact  which  should  have  been 
submitted  to  the  jury  for  determination. 

Sub.  2.    What  Constitutes  a  Public  Nuisance. 

A  public  nuisance  is  one  which  affects  the  rights  of  the  com- 
munity in  general,  and  not  the  one  particular  person.  Lansing  v. 
Smith,  8  Cow.  146.  As  a  place  of  amusement  kept  for  gain, 
Tanner  v.  Trustees,  5  Hill,  121 ;  or  anything  that  is  offensive  to 
the  morals  of  society.  Boom  v.  City  of  Utica,  2  Barb.  104;  or  an 
unlawful  erection  in  a  public  stream,  Hecker  v.  Dock  Co.,  13  How. 
549;  People  v.  Vanderiilt,  26  N.  Y.  287;  or  any  obstruction 
therein,  Moore  v.  Commissioners,  32  How.  184 ;  Mayor  v.  Baum- 
hurger,  7  Eobt.  219 ;  or  a  floating  storehouse.     Hart  v.  Alhany, 
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3  Paige,  213 ;  s.  c,  9  Wend.  571.  Any  obstruction  which  leaves 
the  navigation  of  a  port  less  convenient  or  safe  is  a  nuisance. 
People  v.  Horton,  5  Hun,  516 ;  s.  c,  64  IST.  Y.  610,  So  are  tele- 
phone poles  erected  on  the  streets  of  a  city  in  such  a  way  as  to 
incommode  the  public.  People  v.  Metropolitan  T.  &  T.  Co.,  64 
How.  120.  A  telegraph  cable  so  laid  as  to  interfere  with  naviga- 
tion. Blomchard  v.  Western  Union  Tel.  Co.,  60  N.  Y.  510.  The 
construction  of  a  railroad  on  the  public  street  without  the  requisite 
authority  is  a  public  nuisance.  Wetmore  v.  Siory,  22  Barb.  414 ; 
Astorv.  N.  Y.  Arcade  Raihvay  Co.,  3  St.  Rep.  188.  To  authorize 
the  construction  of  a  railroad  upon  or  over  a  highway,  where  indi- 
viduals own  private  rights  or  interests  therein,  or  in  the  soil 
thereof,  not  only  must  the  public  right  or  lease  be  obtained,  but 
the  individual  rights  and  interests  must  be  lawfully  acquired ;  and 
if  constructed  without  such  acquisition  the  builders  are  liable  to 
the  owners,  as  to  whom  the  railroad  is  a  continuing  nuisance. 
mine  V.  N.  V.  C.  d  H.  R.  R.  R.  Co.,  101  N.  Y.  98.  The  unau- 
thorized erection  and  operation  of  an  elevated  railroad  through 
the  streets  of  a  city  creates  a  public  nuisance.  Negus  v.  City  of 
Brooklyn,  10  Abb.  N.  C.  180 ;  Ca/ro  v.  Metropolitan  E.  R.  R.  Co., 
46  Supr.  Ct.  138.  The  rule  in  Siory  v.  N.  Y.  Elevated  R.  R.  Co., 
11  Abb.  N.  C.  226,  that  an  abutting  owner  is  entitled  to  damages, 
if  light,  air,  and  access  are  interfered  with,  applies  where  the 
street  of  a  city  is  held  in  trust  for  public  use  as  a  highway,  as 
well  as  where  the  fee,  subject  to  such  easement,  is  in  the  abutting 
owner.    Peyser  v.  N.  Y.  Elevated  R.  R.  Co.,  12  Abb.  N.  C.  275. 

One  who  carries  filth  in  sewers  through  a  watercourse  on  lands 
of  another  is  not  relieved  from  responsibility  because  the  injury 
is  aggravated  by  an  obstruction  of  the  stream.  Noona/n  v.  City 
of  Albany,  79  'N.  Y.  470.  A  building  in  a  large  city,  so  con- 
structed that  snow  will  fall  from  it  to  the  sidewalk,  is  a  public 
nuisance.  Walsh  v.  Mead,  8  Hun,  387.  A  house  kept  as  a  house 
of  ill-fame,  and  resort  of  disreputable  persons,  is  a  public  nuisance. 
Ely  V.  Supervisors  of  Niagara  Co.,  36  ]^.  Y.  297.  The  construc- 
tion and  maintenance  of  a  street  railway  by  any  individual  or 
association  of  individuals,  vdthout  legislation,  is  a  public  nuisance, 
and  subjects  those  maintaining  it  to  a  private  action,  in  favor  of 
any  person  sustaining  special  injury  therefrom.  Fanning  v. 
Osborne,  102  'N.  Y.  441.  As  is  a  tenement  house  in  a  filthy  con- 
dition and  calculated  to  breed  disease.  MeeJce.r  v.  Van  Rensselaer, 
15  Wend.  397. 
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A  bridge  erected  across  Broadway,  in  the  city  of  New  York, 
was  so  held.  Knox  v.  New  York,  55  Barb.  404.  The  keeping  of 
a  large  quantity  of  gunpowder  in  a  wooden  building  insufficiently 
secured,  and  near  other  buildings,  is  a  public  nuisance.  Myers  v. 
Malcolm,  6  Hill,  292.  See  Bradley  v.  People,  56  Barb.  72.  So 
is  an  obstruction  in  a  highway.  Harlow  v.  Hummenston,  6  Cow. 
89 ;  Lansing  v.  Smith,  8  Cow.  146 ;  Davis  v.  The  Mayor,  14  N.  Y. 
506.  An  opening  in  a  sidewalk  in  a  public  street  left  so  as  to  be 
dangerous  to  travelers.  Irwin  v.  Wood,  4  Eobt.  438;  Irwin  v. 
Fowler,  5  Eobt.  482.  But  where  such  an  opening  has  been  made 
with  the  consent  of  a  municipality,  it  is  not,  in  and  of  itself,  a 
nuisance,  but  the  consent  being  conditioned  on  certain  modes  of 
use,  if  the  opening  is  kept  unguarded  it  becomes  a  nuisance. 
Jennings  v.  Yan  SchaicTc,  108  N.  Y.  530.  Using  a  street  for 
business  purposes  so  as  to  obstruct  travel  is  a  nuisance.  People  v. 
Cunningham,  1  Den.  524. 

If  a  building  has  been  permitted  negligently  to  remain  in  a 
dangerous  condition,  so  that  portions  thereof  could  be  blown  into 
the  street,  it  constitutes  a  public  nuisance  to  those  lawfully  using 
such  street.    TJggla  v.  Brokaw,  117  App.  Div.  586,  102  Supp.  857. 

A  wrong  or  unlawful  motive  in  erecting  a  structure,  otherwise 
lawful,  does  not  make  the  structure  itself  unlawful  or  a  nuisance. 
Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178.  An  unlawful  use 
thereof  may  be  complained  of  and  restrained,  but  the  structure 
cannot  be  destroyed.  Building  materials  deposited  in  the  street 
are  not  nuisances  if  properly  guarded,  and  offering  no  obstruction  or 
unreasonable  peril  to  travelers.  Village  of  Seneca  Falls  v.  Zalinski, 
8  Hun,  571.  Obstructions  made  in  aid  of  commerce,  which  do  not 
materially  injure  free  navigation,  are  not  nuisances.  Delaware  & 
H.  C.  Co.  V.  Lawrence,  2  Hun,  163,  affirmed,  56  N.  Y.  612. 
Branches  of  a  tree  overhanging  the  road  are  not  a  nuisance  without 
proof  of  special  damages.  Countryman  v.  Lighthill,  24  Hun,  405. 
A  railway  bridge  constructed  under  legal  authority  is  not  a 
nuisance.  Croohe  v.  Brooklyn,  etc.,  R.  R.  Co.,  8  Week.  Dig.  252. 
The  keeping  of  gunpowder  is  not  necessarily  a  nuisance;  it  is  a 
question  for  the  jury.  Heeg  v.  Licht,  80  IST.  Y.  579.  A  con- 
ductor pipe,  designed  to  carry  water  from  the  roof  to  the  ground, 
when  constructed  with  due  care,  is  not  unlawful,  although  its 
mouth  is  toward  the  sidewalk  and  it  discharges  thereon.  Wenzlick 
V.  McCotter,  87  N.  Y.  122. 
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A  sign  aronnd  a  telegraph  pole  in  the  street,  close  to  the  curb, 
is  not  necessarily  a  public  nuisance.  Goldsmith  v.  Jones,  43  How. 
415.  An  encroachment  upon  a  highway,  which  does  not  prevent 
its  use  for  ordinary  purposes,  is  not  a  nuisance  per  se.  Howard 
Bobbins,  1  Lans.  63.  The  owners  of  swampy  lands  are  not  guilty 
of  a  public  nuisance  by  refusing  to  drain  them.  Woodruff  v. 
Fisher,  17  Barb.  224.  A  dangerous  wall,  remote  from  the  street, 
is  not  a  public  nuisance  so  as  to  render  the  municipality  liable  for 
the  consequences  of  a  failure  to  direct  its  removal.  Cain  v.  Syra- 
cuse, 29  Him,  105,  affirmed,  95  N.  Y.  83.  A  dam  across  a  stream, 
which  is  technically  navigable,  is  not  a  nuisance,  although  exceed- 
ing the  authorized  height  and  not  provided  with  a  lock  as  provided 
by  statute.  Oroat  v.  Moak,  94  IST.  Y.  115.  A  railroad  company 
is  not  guilty  of  a  nuisance  in  using  its  premises  in  a  proper  and 
legitimate  manner.  Briesen  v.  Long  Island  B.  B.  Co.,  31  Hun, 
112.  What  is  mere  negligence  in  neglecting  to  remove  ice  and 
snow  from  a  sidewalk,  does  not,  of  itself,  constitute  a  nuisance. 
Dickerson  v.  Mayor  of  New  York,  92  IsT.  Y.  584.  A  dam,  where 
a  navigable  river  is  incapable  of  navigation,  is  not  a  nuisance. 
Matter  of  State  Beservation  at  Niagara,  37  Hun,  537.  A  scaifold 
suspended  from  the  roof  of  a  house,  for  the  purpose  of  making 
necessary  repairs,  is  not  a  nuisance.  Hexamer  v.  Webb,  101  N.  Y. 
377. 

A  dam  across  the  Mohawk  constructed  beyond  the  State  dam 
by  the  owner  of  an  adjacent  upland,  constitutes  a  public  nuisance 
which  will  be  abated  at  the  suit  of  the  people.  People  v.  Page,  39 
App.  Div.  110,  56  Supp.  834,  58  Supp.  239. 

Where  steps  and  areas  project  into  a  city  street  and  appropriate 
one-half  of  the  city  sidewalk,  it  constitutes  a  nuisance  and  equity 
will  compel  their  removal.  City  of  New  York  v.  Knickerbocker 
Trust  Co.,  52  Misc.  222,  102  Supp.  900. 

In  Lewis  v.  Ballston  Terminal  B.  B.  Co.,  45  App.  Div.  129, 
60  Supp.  1035,  it  was  held  that  the  defendant  in  placing  a  loco- 
motive, which  he  had  no  statutory  authority  to  use  on  the  high- 
way, interfered  with  the  use  of  the  highway  and  committed  a 
nuisance,  unless  it  was  made  to  appear  that  the  obstruction  was 
reasonably  necessary  in  the  construction  of  its  road,  and  did  not 
unreasonably  interfere  with  the  rights  of  the  public. 

Keeping  by  a  contractor  in  the  populous  part  of  the  city  of  up- 
wards of  one  hundred  pounds  of  dynamite  is  a  nuisance  both  at 
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common  law  and  under  the  New  York  city  charter.  Richer  v, 
McDonald,  89  App.  Div.  300,  85  Supp.  825. 

In  City  of  New  York  v.  Johns  Manville  Co.,  89  App.  Div.  449, 
85  Supp.  757,  it  was  held  that  the  burning  of  twenty  per  cent,  of 
soft  coal  was  a  violation  of  the  statute  providing  that  no  factories 
shall  use  what  is  known  as  "  soft  coal "  for  certain  purposes 
within  a  certain  radius. 

A  pantomime  which  suggests  indecency  and  is  calculated  to 
corrupt  public  morals  is  indictable  as  a  public  nuisance.  People 
v.  Doris,  14  App.  Div.  117,  43  Supp.  571,  appeal  discussed,  153 
N.  Y.  678. 

A  mill  owner  whose  predecessors  constructed  a  raceway  across 
a  highway,  and  built  a  bridge  over  it,  is  primarily  liable  to  keep 
such  bridge  in  repair,  and  a  failure  to  do  so  creates  a  nuisance 
which  the  town  is  authorized  to  abate  by  repairs.  Town  of  Clay 
V.  Hari,  25  Misc.  110,  55  Supp.  43,  affirmed,  41  App.  Div.  625. 

A  wall  of  masonry  and  iron  trestle  connecting  the  tracks  of  a 
street  railway  with  an  elevated  road,  erected  without  authority, 
constitutes  a  nuisance.  Eldert  v.  Long  Island  Elec.  By.  Co.,  28 
App.  Div.  451,  51  Supp.  186,  affirmed  without  opinion,  165  N.  Y. 
651. 

The  display  of  fireworks  in  a  city  park  is  not  a  public  nuisance. 
De  Agramonte  v.  City  of  Mt.  Vernon,  112  App.  Div.  291,  98 
Supp.  454. 

This  case  considers  and  distinguishes  Speir  v.  City  of  Brook- 
lyn, 139  N".  Y.  6 ;  Landan  v.  City  of  New  YorTc,  180  N.  Y.  48, 
and  Crowley  v.  Rochester  Fire  Works  Co.,  183  N".  Y.  353,  which 
cases  see  for  rule  on  the  subject. 

AETICLE  III. 

WHEN  ACTION  LIES. 

Su5d.  I.    General  principles  governing  rights  of  parties,  1372. 

Stibd.  2.   Effect  of  legislative  action,  1376. 

Subd.  3.  Rights  and  liabilities  of  municipalities ,  1380. 

Sub.  1.     General  Principles  Governing  Rights  of  Parties. 

The  question  as  to  whether  a  nuisance  exists  under  the  modern 
authorities  does  not  depend  alone  upon  whether  plaintiff  is  in- 
jured or  defendant  benefited  by  the  act  or  omission  complained 
of,  but  whether  the  act  or  use  of  property  is  a  nuisance  depends 
upon  whether  it  was  a  reasonable  exercise  of  the  right  of  property 
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having  regard  to  time,  place  and  circumstances.  Booth  v.  R.,  W. 
&  0.  B.  R.  Co.,  140  ]Sr.  Y.  267  (276). 

It  is  further  held  that  whether  a  particular  act  or  thing  con- 
stitutes a  nuisance  may  depend  on  the  circumstances  and 
surroundings. 

Every  one  is  bound  to  make  a  reasonable  use  of  his  property 
so  as  to  occasion  no  necessary  damage  or  annoyance,  inconvenience, 
discomfort  or  hurt  to  his  neighbor.  A  use  of  property  in  one 
locality  and  under  some  circumstances  may  be  lavyful  and  reason- 
able which  under  other  circumstances  would  be  unlawful,  un- 
reasonable and  a  nuisance.     Campbell  v.  Seaman,  63  IST.  Y.  568. 

Every  one  has  the  right  to  the  reasonable  enjoyment  of  his  own 
property,  and  so  long  as  the  use  to  which  he  devotes  it  violates  no 
rights  of  others,  there  is  no  legal  cause  of  action  against  him. 
Bohan  v.  Port  Jervis  Gas  Co.,  122  N.  Y.  18  (22). 

In  Tucker  v.  Mack  Paving  Co.,  61  App.  Div.  521,  70  Supp. 
688,  the  test  as  to  liability  for  a  nuisance  was  considered  in  opinion 
of  Sewell,  J.,  citing  numerous  authorities  as  to  what  constitutes 
a  nuisance  and  calling  attention  to  the  definitions  of  nuisance  by 
the  courts  and  by  text-writers.  The  conclusion  of  the  court  is 
that  the  test  of  the  permissible  use  of  one's  land  is  not  whether 
the  use  or  the  act  causes  injury  to  a  neighbor's  property,  or  whether 
the  injury  is  the  natural  consequence,  or  the  act  is  in  the  nature 
of  a  nuisance,  but  whether  the  act  or  use  is  a  reasonable  exercise 
of  the  doniinion  which  the  ovsmer  of  the  property  has  by  virtue  of 
his  ownership  having  regard  to  all  interests  affected. 

If  a  legal  right  is  invaded  no  actual  damage  need  be  shown. 
Townsend  v.  Bell,  42  App.  Div.  409  (411),  59  Supp.  203;  s.  c, 
62  Hun,  306,  and  cases  cited.  See  Amsterdam  Knitting  Co.  v. 
Dean,  13  App.  Div.  42,  43  Supp.  29,  affirmed,  162  IST.  Y.  278. 

Townsend  v.  Bell,  62  App.  Div.  306,  was  reversed,  167  IST.  Y. 
462  —  the  trial  court  having  found  that  the  use  of  the  stream  was 
a  reasonable  one. 

Where  defendant  digs  a  ditch  on  its  land  in  which  the  water 
becomes  stagnant  and  offensive,  plaintiff  owning  abutting  land 
may  maintain  an  action  for  the  injury  caused  thereby  though  there 
is  no  house  on  the  land  occupied  either  by  himself  or  another. 
Busch  V.  N.  Y.,  etc.,  Co.,  12  N.  Y.  Supp.  85. 

The  motive  with  which  the  act  is  done  is  not  material.  Che- 
nango Bridge  Co.  v.  Paige,  83  IST.  Y.  188. 
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Negligence  is  not  ordinarily  an  essential  element  in  an  action 
for  nuisance.  It  is  founded  on  the  wrongful  act  of  creating  or 
maintaining  it  and  the  negligence  of  the  defendant,  unless  in  ex- 
ceptional cases  is  not  material.  Lamming  v.  Galuslpa,  135  N.  Y. 
240. 

In  McCwrty  v.  Natural  Carbonic  Gas  Co.,  189  E".  Y.  41,  the 
court  cites  numerous  authorities  upon  the  subject,  reviewing  the 
Cogswell  Case,  103  IST.  Y.  10;  Campbell  v.  Seaman,  63  K.  Y. 
568;  the  Bohan  Case,  122  N.  Y.  18,  and  citing  Sullivan  v.  Dun- 
ham, 161  E^.  Y.  290.  The  court  arrives  at  the  conclusion  that 
"  The  use  made  of  property  may  be  unpleasant,  unsightly,  or,  to 
some  extent,  annoying  and  disagreeable  to  the  occupants  of 
neighboring  property  without  creating  a  nuisance.  When,  how- 
ever, it  not  only  interferes  materially  with  the  physical  comfort 
of  persons  in  their  own  homes,  but  also  causes  some  financial  injury 
to  the  owner,  it  constitutes  a  nuisance.  That  is  this  case,  and  the 
facts  compel  an  affirmance  except  in  one  particular." 

To  maintain  an  action  it  is  not  necessary  that  all  the  injury 
should  be  the  result  of  the  nuisance  sought  to  be  charged;  if  it  is 
the  principal  agent  and  wovild  alone  produce  the  result,  it  is  suffi- 
cient at  least  as  evidence  of  plaintiff's  right  of  action.  Mulligan  v. 
Elias,  12  Abb.  259 ;  McKeon  v.  See,  51  N.  Y.  300. 

The  owner  of  premises  who  has  demised  them  is  regarded  as 
upholding  a  nuisance  by  receiving  rent  therefor ;  so  when  he  con- 
veys with  warranty,  but  not  by  quitclaim  deed.  Hanse  v.  Cowing, 
1  Lans.  288;  Irvine  v.  Wood,  51  ]^.  Y.  224;  Blunt  v.  Aiken,  18 
Wend.  522 ;  Waggoner  v.  Jermain,  3  Den.  306.  Every  continu- 
ance of  a  nuisance  is,  in  judgment  of  law,  a  fresh  nuisance,  Ved- 
der  V.  Tedder,  1  Den.  257;  BecJcwith  v.  Griswold,  29  Barb.  291, 
and  successive  actions  will  lie.  Phillips  v.  Terry,  3  Keyes,  313. 
An  action  lies  for  the  nuisance  affecting  vacant  lands  to  the  deteri- 
ment  of  their  value.    Buckman  v.  Green,  9  Hun,  225. 

Remedy  by  action  is  not  barred  by  the  act  of  abating  the 
nuisance.  Pierce  v.  Dart,  7  Cow.  609 ;  Lansing  v.  Smith,  8  Cow. 
146,  affirming  4  Wend.  9.  No  length  of  time  will  legalize  an 
unauthorized  obstruction  of  a  navigable  stream.  DeLaney  v. 
Blizzard,  7  Hun,  7.  Nor  the  use  of  a  vault  under  a  sidewalk  of 
a  street  where  the  ownership  of  the  soil  is  not  an  abutting  owner. 
Patten  v.  New  York  Elevated  B.  R.  Co.,  3  Abb.  N.  C.  306. 


NUISANCE.  1375 

Making  no  objection  to  the  creation  of  a  nuisance  does  not 
estop  an  action  unless  its  erection  was  encouraged.  Snow  v. 
Williajms,  16  Hun,  468.  Nor  is  it  a  defence  that  a  nuisance  ex- 
isted before  plaintiff  acquired  his  property.  Mulligan  v.  Elias, 
12  Abb.  (N.  S.)  259. 

No  length  of  enjoyment  will  legalize  a  public  nuisance.  Roches- 
ter V.  Erickson,  46  Barb.  92 ;  Ogdensburgh  y.  Lovejoy,  2  T.  &  C. 
83,  affirmed,  10  Alb.  L.  J.  237 ;  8now  v.  Williams,  6  Him,  468 ; 
Delaney  v.  Blizzard,  7  Hun,  7 ;  Dygert  v.  Schench,  23  Wend.  446 ; 
PaUon  V.  N.  Y.  El.  B.  B.  Co.,  3  Abb.  N.  C.  306 ;  St.  Vincent 
Orphan  Asylum  v.  Troy,  76  N.  Y.  108 ;  Driggs  v.  Phillips,  103 
N.  Y.  77;  Van  Bensselaer  v.  Albany,  15  Abb.  N.  C.  457.  If  a 
party  may  acquire  a  prescriptive  right  to  continue  a  nuisance,  it 
can  only  be  by  continuous  use  for  twenty  consecutive  years;  no 
occupation  short  of  that  time  is  a  bar  to  a  complaint,  unless  by 
some  act  or  omission  he  has  induced  the  party  causing  the  nuisance 
to  incur  large  expenditure  or  take  some  action  on  which  an  estoppel 
can  be  based.    Campbell  v.  Seaman,  63  N.  Y.  568. 

No  lapse  of  time  or  mere  inaction  on  the  part  of  the  owner 
of  real  estate  during  the  erection  and  maintenance  of  a  nuisance 
or  unlawful  structure  injurious  to  his  rights,  is  sufficient  to  defeat 
his  rights  to  damages  unless  by  a  continuance  long  enough  to  effect 
a  change  of  title  in  the  property  injured,  and  so  long  as  the  legal 
right  exists,  the  owner  is  entitled  to  maintain  his  action  in  equity 
to  restrain  the  violation  of  his  rights.  Oalway  v.  Metropolitan 
Elevated  By.  Co.,  128  N.  Y.  132,  affirming  35  St.  Kep.  628,  13 
Supp.  47. 

The  fact  that  plaintiff  for  one  or  two  winters  took  ice  from  a 
dam  built  by  defendant,  the  waters  of  which  became  stagnant  and 
a  nuisance,  does  not  constitute  such  an  acquiescance  in  the  con- 
tinuance of  the  dam  as  to  estop  her  from  claiming  that  it  was  a 
nuisance,  especially  after  its  effects  were  more  clearly  discovered. 
Adams  v.  Popham,  76  N.  Y.  410. 

Mere  silence  on  the  part  of  the  plaintiff  during  the  construction 
and  continuation  of  the  nuisance,  unless  continued  for  such  length 
of  time  as  would  authorize  a  presumption  of  a  grant,  does  not  con- 
stitute such  laches  and  acquiescence  as  will  deprive  him  of  his 
rights.  Aclcerman  v.  Tru^,  175  N.  Y.  353,  reversing  71  App. 
Div.  143,  75  Supp.  695. 
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Sub.  2.    Effect  of  Legislative  Action. 

The  Legislature  has  power  to  declare  places  or  property  used  to 
the  detriment  of  public  interests  or  the  injury  of  health,  morals 
or  welfare  of  community,  public  nuisances,  although  not  such  at 
common  law.  This  power  may  not  be  used  arbitrarily  where  no 
public  right  or  interest  is  involved.  If  the  court  can  judicially 
see  that  the  statute  is  a  mere  invasion  or  was  for  the  purpose  of 
individual  oppression,  it  may  be  set  aside  as  unconstitutional. 
It  seems  a  public  nuisance  may  only  be  abated  by  the  individual, 
where  it  obstructs  the  private  rights  or  interferes  with  his  enjoy- 
ment of  a  right  common  to  many,  and  he  thereby  sustains  a 
special  injury.    Lawton  v.  Steel,  119  N.  Y.  226. 

No  remedy  will  lie  to  redress  a  consequential  injury  necessarily 
resulting  from  the  lawful  exercise  of  a  right  granted  by  the  sover- 
eign power  of  the  State  or  authorized  by  competent  municipal 
authority.  Renwick  v.  Morris,  7  Hill,  575.  The  Legislature  may 
authorize  acts,  which  would  otherwise  be  nuisances,  so  that  they 
become  lawful.  Leigh  v.  Westervelt,  2  Duer,  618;  Williams  v. 
N.  Y.  C.  B.  B.  Co.,  18  Barb.  222 ;  Masterson  v.  Short,  7  Kobt. 
241;  Cogswell  v.  N.  Y.  &  N.  S.  B.  B.  Co.,  48  Supr.  Ct.  31; 
People  V.  Law,  34  Barb.  494;  People  v.  N.  Y.  Gaslight  Co.,  6 
Lans.  467 ;  Davis  v.  The  Mayor,  14  IST.  Y.  507 ;  Phoenix  v.  Com- 
missioners, 12  How.  1 ;  Badcliff's  Executors  v.  Mayor,  4  N.  Y. 
195. 

The  statutory  sanction  which  will  justify  an  injury  by  a  corpora- 
tion to  a  private  person  without  making  compensation  therefor, 
and  without  the  consent  of  the  owner,  must  be  express  or  given 
by  clear  and  unquestionable  implication  from  the  powers  expressly 
conferred,  so  that  it  can  fairly  be  said  that  the  Legislature  contem- 
plated the  doing  of  the  very  act  which  occasioned  the  injury.  It 
may  not  be  presumed  from  a  general  grant  of  authority,  where 
the  terms  of  the  statute  giving  such  authority  are  not  imperative, 
but  permissive.  This  does  not  confer  license  to  commit  nuisance, 
although  what  is  contemplated  by  the  statute  cannot  be  done  with- 
out so  doing.  Cogswell  v.  N.  Y.,  N.  H.  &  H.  B.  B.  Co.,  103  N.  Y. 
10,  citing  Baltimore  &  Potomac  B.  B.  Co.  v.  Fifth  Avenue  Baptist 
Church,  108  U.  S.  317. 

The  rule  that  nuisance  arises  from  the  violation  of  a  common 
law,  and  not  from  the  violation  of  a  public  statute,  applies  only 
where  the  statute  creating  a  right  or  imposing  an  obligation  affixes 
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a  penalty  for  its  violation  or  gives  a  specific  remedy  which,  by  the 
terms  of  the  statute  or  by  construction,  is  exclusive,  and  has  no 
application  where  the  statute  itself  prescribes  that  a  particular  act 
or  the  property  used  for  a  noxious  purpose  shall  be  deemed  a 
nuisance.  Lawton  v.  Steele,  119  IST.  Y.  226,  29  St.  Eep.  581,  6 
Supp.  15. 

The  rule  that  legal  liability  in  damages  cannot  result  from  acts 
done  by  a  corporation  in  the  performance  of  a  public  duty,  by 
express  legislative  authority  resulting  in  consequential  injury  to 
others,  and  which  as  between  individuals  would  be  regarded  as  a 
nuisance,  is  subject  to  the  exception  that  the  authority  which  will 
shelter  an  actual  nuisance  must  be  express  or  a  clear  and  unques- 
tionable implication  from  powers  conferred,  certain  and  unam- 
biguous and  such  as  to  show  that  the  Legislature  must  have  in- 
tended and  contemplated  the  doing  of  the  very  act  in  question. 
Authority  from  the  Legislature  to  a  municipal  corporation  to 
acquire  property  and  construct  thereon  a  building  and  machinery 
for  the  purpose  of  dumping  waters  will  not  authorize  it  to  con- 
struct such  building  so  near  to  adjoining  property  as  to  injuriously 
affect  it  by  the  noise  and  vibration.  Morton  v.  Mayor  of  New 
York,  140  K  Y.  207,  55  St.  Kep.  413. 

It  is  also  said  in  Hill  v.  The  Mayor,  139  N.  Y.  495,  that  the 
rule  that  a  municipal  corporation  engaged  in  the  performance  of 
a  public  duty,  upon  which  the  public  health  and  comfort  depends, 
and  acting  under  authority  of  the  Legislature,  is  not  liable  for 
consequential  damages  to  others,  even  though  its  act  would  amount 
to  a  nuisance  as  between  individuals;  this  authority  must  be  ex- 
press or  a  clear  and  unquestionable  implication  from  powers  con- 
ferred ;  it  must  be  certain  and  unambiguous,  and  such  as  to  show 
that  the  Legislature  must  have  contemplated  the  very  act  in  ques- 
tion. So,  in  Cogswell  v.  New  York,  New  Haven  &  Hartford  B. 
B.  Co.,  103  ]Sr.  Y.  10 :  "  But  the  statutory  sanction  which  will 
justify  an  injury  to  private  property  must  be  express  or  must  be 
given  by  clear  and  unquestionable  implication  from  the  powers 
expressly  conferred,  so  that  it  can  fairly  be  said  that  the  Legis- 
lature contemplated  the  doing  of  the  very  act  which  occasioned  the 
injury." 

In  Mundy  v.  New  York,  Lake  Erie,  etc.,  B.  B.  Co.,  75  Hun, 
479,  57  St.  Eep.  367,  27  Supp.  469,  it  was  held  that  as  the  defend- 
ant justified  under  a  statutory  right,  such  authority  must  be 
Actions,  Vol.  II  —  87 
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explicit  to  support  the  impairment  of  private  property.  In  Van 
Duzer  V.  Elmira,  Cortland,  etc.,  B.  R.  Co.,  75  Hun,  487,  57  St. 
Eep.  355,  27  Supp.  474,  the  same  rule  was  held.  Affirmed,  152 
N.  Y.  634. 

Sovereign  authority  may  authorize  the  construction  of  bridges, 
wharves  or  piers,  or  other  obstructions  in  navigable  waters,  and 
where  such  obstructions  are  not  obnoxious  to  the  regulations  of 
Congress,  and  do  not  come  in  conflict  with  paramount  authorities 
of  the  United  States,  they  are  not  a  nuisance.  People,  ex  rel. 
Howells  V.  Jessup,  160  N.  Y.  249,  reversing  28  App.  Div.  524, 
51  Supp.  228. 

Statutory  authority  to  construct  and  operate  a  railroad  does  not 
authorize  such  an  unreasonable  construction  and  use  of  a  turn- 
table in  the  vicinity  of  an  inhabited  dwelling  and  adjoining  pri- 
vate property,  as  to  seriously,  continuously  and  permanently  in- 
jure the  adjoining  premises  and  impair  their  enjoyment  without 
compensation,  and  if  the  turntable  is  so  used  as  to  have  that  effect, 
such  use  constitutes  a  nuisance  which  may  be  enjoined.  Garvey  v. 
Long  Island  R.  R.  Co.,  159  N.  Y.  323,  affirming  9  App.  Div.  254, 
41  Supp.  397. 

The  authority  conferred  on  a  railroad  to  construct  and  operate 
its  road  does  not  authorize  it  to  maintain  a  nuisance  to  the  injury 
of  an  individual,  although  the  construction  and  operation  of  the 
railroad  cannot  be  accomplished  without  such  act.  Wichham  v. 
Lehigh  Valley  R.  B.  Co.,  85  App.  Div.  182,  83  Supp.  146,  re- 
iterating the  rule  laid  down  in  Cogswell  v.  N.  Y.,  N.  H.  &  H. 
R.  R.  Co.,  103  K  Y.  10,  and  Booth  v.  R.  W.  &  0.  T.  R.  B.  Co., 
140  K  Y.  267. 

A  village  is  liable  to  owners  whose  stream  is  polluted  by  its 
use  as  an  extension  of  a  sewerage  system,  and  is  not  relieved  from 
liability  by  the  fact  that  such  extension  was  authorized  by  the 
act  of  the  Legislature  passed  for  its  benefit.  Moody  v.  Village  of 
Saratoga  Springs,  17  App.  Div.  207,  45  Supp.  365,  affirmed  on 
opinion  below,  163  K  Y.  581,  followed  164  K  Y.  609. 

Acts  of  the  Legislature  authorizing  constructing  of  the  sewerage 
system  and  the  approval  by  the  State  board  of  health,  do  not  con- 
stitute an  authority  for  the  maintenance  of  the  nuisance  to  the 
consequent  injury  to  private  property.  Butler  v.  Village  of  White 
Plains,  59  App.  Div.  30,  69  Supp.  193. 

Legislative  authority  to  a  railroad  to  cross  a  city  street  with 
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the  permission  of  the  local  authorities,  gives  it  no  right  to  occupy 
a  large  portion  of  the  street  with  abutments  and  piers  to  support 
its  structure  to  the  inconvenience  and  detriment  of  the  public. 
D.,  L.  &  W.  R.  R.  Co.  V.  City  of  Buffalo,  158  K  Y.  266,  affirming 
4  App.  Div.  562,  38  Supp.  510. 

A  judgment  enjoining  a  city  from  so  using  a  bridge  built 
over  its  own  lands  as  to  permit  water,  splinters  and  dehris  to  fall 
upon  plaintiff's  property  and  for  damages  is  erroneous  where  the 
findings  of  fact  include  damages  for  consequential  injuries.  Sad- 
lier  v.  City  of  New  Yorlc,  185  N.  Y.  408,  affirming  104  App. 
Div.  82,  which  reversed  40  Misc.  78,  upon  the  ground  that  tlie 
bridge  in  question  was  not  per  se  a  nuisance,  and  that  the  obliga- 
tion of  the  city  in  respect  to  the  maintenance  of  the  bridge 
should  be  determined  in  regard  to  the  duties  in  respect  to  the 
highways  or  streets  of  the  city,  modified  by  the  consideration 
that  the  bridge  was  not  built  on  the  surface  of  the  earth.  This 
decision  was  affirmed  in  185  N.  Y.  409,  upon  the  ground  that 
the  judgment  was  based  upon  findings  and  conclusions  of  law 
which  clearly  included  damages  for  consequential  injuries.  That 
the  city  was  only  liable  for  the  taking  of  private  property  or  ease- 
ments or  where  by  reason  of  negligence,  lack  of  care  or  some  other 
affirmative  act  a  direct  injury  is  occasioned. 

A  provision  in  a  municipal  charter  empowering  the  common 
council  to  construct  sewers  and  maintain  them  so  as  to  discharge 
into  a  creek,  is  a  legislative  permission,  not  a  direction,  and  con- 
fers no  right  to  appropriate  property  without  compensation ;  nor 
does  it  confer  a  license  to  commit  a  nuisance,  if  the  maintenance 
of  system  of  sewage  involves  destruction  of  private  rights,  pay- 
ment must  be  made.  Sammons  v.  City  of  Glovei'sville,  175  N.  Y. 
346,  affirming  67  App.  Div.  628,  74  Supp.  1145. 

The  emission  of  fumes  from  the  works  of  a  gas  company  which 
were  injurious  to  plaintiflP's  health,  the  generation  of  smoke  which 
caused  a  deposit  of  black  and  sticky  substance  upon  the  clothes  and 
furniture  without  and  within  plaintiff's  house,  and  the  causing 
of  loud  and  penerating  noises  and  vibrations,  constituted  an  action- 
able nuisance,  notwithstanding  statutory  authority  to  manufacture 
gas.  Bosenheimer  v.  Standard  Oas  Light  Co.,  36  App.  Div.  1,  55 
Supp.  192. 

An  action  may  be  maintained  to  abate  a  nuisance  created  by 
offensive  stenches  from  a  public  crematory  in  a  village,  although 
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the  maintenance  of  such  crematory  has  been  authorized  by  statute. 
Kohhe  T.  Village  of  New  Brighton,  20  Misc.  4Y7,  45  Supp.  777, 
affirmed,  23  App.  Div.  243,  48  Supp.  990. 

When  the  Legislature  authorizes  the  operation  of  a  steam  sur- 
face railroad  it  impliedly  sanctions  and  legalizes  those  incon- 
veniences and  annoyances  to  others,  which  are  inseparable  from 
the  proper  conduct  of  such  an  enterprise.  Bennett  v.  Long  Island 
B.  B.  Co.,  181  N.  Y.  431,  34  Civ.  Pro.  R  292,  affirming  89  App. 
Div.  379,  85  Supp.  938,  considering  and  distinguishing  Lewis 
Case,  162  ]N'.  Y.  202;  Mulker  Case,  197  U.  S.  544;  Garvey  v. 
L.  I.  B.  Co.,  159  K  Y.  323 ;  Cogswell  v.  N.  Y.,  N.  H.  &  H.  B.  B. 
Co.,  103  K  Y.  10;  Morton  v.  Mayor  of  N.  Y.,  140  K  Y.  207; 
Booth  Case,  140  IST.  Y.  267 ;  Bohan  v.  Port  Jervis  Oas  Light  Co., 
122  ]Sr.  Y.  18. 

Sub.  3.    Big^hts  and  Liabilities  of  Municipalities. 

In  Landau  v.  City  of  New  York,  180  IST.  Y.  48,  it  was  held  that 
fireworks  exhibited  on  an  extensive  scale  in  a  crowded  thorough- 
fare in  the  midst  of  a  large  city,  where  a  vast  crowd  of  people  is 
assembled,  may  properly  be  found  to  be  a  nuisance  as  matter  of 
fact.  That  while  a  municipal  corporation  is  not  liable  for  failure 
to  pass  ordinances  prohibiting  the  discharge  of  fireworks  in  a 
public  street,  it  is  bound  to  exercise  due  care  to  keep  its  streets  in 
a  safe  condition,  and  is  liable  for  permitting  dangerous  obstructions 
or  nuisances  thereon.  Reversing  93  App.  Div.  613,  87  Supp. 
1139.    See  also  90  App.  Div.  50,  85  Supp.  616. 

Crowley  v.  Bochester  Fireworhs  Co.,  95  App.  Div.  13,  88 
Supp.  483,  held,  that  a  person  injured  by  a  skyrocket  while  stand- 
ing in  the  highway  looking  at  a  fireworks  exhibition  given  by 
authority  of  and  under  contract  with  the  city,  could  not  recover 
from  the  person  discharging  the  fireworks  on  the  grounds  that 
defendant  was  guilty  of  a  nuisance.  On  appeal,  183  N.  Y.  353, 
it  was  held  that  while  a  discharge  of  fireworks  in  the  street  of 
a  densely  populated  city  may  constitute  a  nuisance  per  se,  it  is 
not  necessarily  illegal  to  exhibit  a  display  of  fireworks  in  an  open 
space  like  a  park,  where,  if  conducted  Avith  care,  no  serious  danger 
to  persons  or  property  is  involved.  It  was  there  held  that  there 
is  a  question  of  fact  in  the  case  as  to  whether  defendant  had  been 
neglia;ent  and  a  new  trial  was  ordered  upon  that  ground. 

Where  a  municipal  corporation,  without  the  pretence  of  author- 
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ity,  and  in  direct  violation  of  a  statute,  assumes  to  grant  to  a 
private  individual  the  right  to  obstruct  one  of  its  streets  while  in 
the  transaction  of  his  private  business,  and  for  such  privilege  takes 
compensation,  it  must  be  regarded  as  itself  maintaining  a  nuisance 
so  long  as  the  obstruction  is  contintied,  by  reason  of  or  under  the 
license,  and  is  liable  to  damages  naturally  resulting  therefrom  to 
a  third  person.     Cohen  v.  Mayor  of  Neiu  York,  113  N.  Y.  532. 

An  ordinance  of  a  city  prohibiting  the  construction  within  the 
fire  limits  of  certain  buildings,  and  declaring  a  building  erected 
contrary  to  such  ordinance  to  be  a  nuisance  enacted  pursuant  to 
express  provisions  of  the  charter  of  the  city  and  recognized  by 
the  revised  charter,  have  the  same  force  and  eflfect  as  an  act  of  the 
Legislature,  and  the  reasonableness  of  the  prohibition  is  not  open 
to  question.  Griffin  v.  City  of  Qloversville,  67  App.  Div.  403,  73 
Supp.  684,  disapproving  Gunning  System  v.  City  of  Buffalo,  62 
App.  Div.  497,  74  Supp.  155.  The  latter  ease  again  came  before 
the  court,  75  App.  Div.  31,  where  it  is  held  that  the  charter  of 
Buffalo  expressly  authorized  it  to  enact  such  ordinances  as  should 
be  deemed  expedient  for  the  good  government  of  the  city  and  the 
preservation  of  peace  and  good  order.  Citing  City  of  Rochester  v. 
West,  29  App.  Div.  125,  affirmed,  164  K  Y.  510. 

Abutting  owners  have  a  right  of  action  against  a  city  which 
permits  a  sewer  trench  to  remain  open  for  two  years,  obstructing 
the  use  of  the  street,  and  are  entitled  to  the  abatement  of  the 
nuisance,  and  such  special  damages  as  they  have  sustained.  Van 
Sicklen  v.  City  of  New  York,  32  Misc.  403,  66  Supp.  555, 
affirmed,  64  App.  Div.  437,  72  Supp.  209,  affirmed  as  modified, 
172  K  Y.  504. 

A  county  which  operates  a  farm  in  connection  with  its  penal 
institutions  acts  in  a  governmental  capacity,  and  is  not  liable  to 
a  neighboring  owner  for  a  nuisance  created  by  spreading  the 
sewage  and  nightsoil  of  such  institutions  on  such  farm.  The 
remedy  of  such  owner  is  by  proceedings  against  the  board  of  super- 
visors and  officers  in  control  of  the  institutions  to  enjoin  the 
nuisance.  Lefrois  v.  County  of  Monroe,  162  N.  Y.  563,  reversing 
24  App.  Div.  421,  48  Supp.  519. 

The  city  of  New  York  is  not  liable  on  the  ground  of  negligence 
or  nuisance  for  the  malfeasance  or  misfeasance  of  the  board  of 
education  or  subordinates  in  the  care  of  the  public  schools.  Brown 
V.  City  of  New  York,  32  Misc.  571,  66  Supp.  382. 
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A  municipal  corporation  has  no  right  to  deposit  earth  upon  pri- 
vate property  as  a  foundation  or  embankment  for  a  sidewalk,  and 
is  liable  to  the  owner  thereof  until  the  same  is  removed.  Carll  v. 
Village  of  Northpori,  11  App.  Div.  120,  42  Supp.  576. 

A  person  injured  by  being  run  into  by  a  bicycle  on  a  sidewalk 
has  no  recourse  against  the  city  because  it  has  failed  to  prohibit 
bicycles  on  sidewalks  as  for  permitting  a  nuisance.  Howard  v. 
City  of  Brooklyn,  30  App.  Div.  217,  51  Supp.  1058. 

A  city  is  not  liable  for  creating  a  nuisance  because  it  has  given 
a  permit  to  contractors  to  use  a  part  of  a  public  street  in  which 
they  are  permitted  to  place  quicklime  in  barrels.  Beetz  v.  City 
of  Brooklyn,  10  App.  Div.  382,  41  Supp.  1009. 

Storing  a  wagon  on  a  street  is  a  public  nuisance  making  any 
party  participating  in  it  liable  for  its  results.  Sullivan  v.  Mc- 
Manus,  19  App.  Div.  167,  45  Supp.  1079. 

Where  a  city,  by  the  exercise  of  its  power,  has  created  a  private 
nuisance  on  plaintiff's  premises,  it  incurs  the  duty  of  adopting 
such  means  as  shall  abate  the  nuisance;  and  having  the  power  to 
perform  it,  its  omission  to  do  so  renders  it  liable.  Seifert  v.  City 
of  Brooklyn,  101  N.  Y.  136.  The  liability  of  a  municipal  corpora- 
tion for  a  nuisance  is  the  same  as  that  of  an  individual.  Chapman 
v.  City  of  Rochester,  23  Week.  Dig.  424. 

Municipal  corporations  are  liable  for  their  acts  in  creating  or 
maintaining  a  nuisance.  Bolton  v.  Village  of  New  Rochelle,  84 
Hun,  281,  32  Supp.  442,  65  St.  Rep.  717.  Municipal  consent  to 
the  maintenance  of  a  coal  hole  in  a  sidewalk  may  be  inferred  from 
its  uninterrupted  continuance  for  over  a  year  without  objection. 
Kuechenmeister  v.  Brown,  13  Misc.  139,  34  Supp.  180,  68  St. 
Rep.  230.  User  for  twenty  years  of  a  cellar-way  extending  for 
about  iive  feet  into  the  street,  without  apparent  objection  by  the 
city  authorities,  is  evidence  from  which  their  consent  to  its  con- 
struction may  be  inferred.  Jorgenson  v.  Squires,  144  N.  T.  280, 
39  K  E.  Rep.  373,  63  St.  Rep.  686,  affirming  66  Hun,  633,  50 
St.  Rep.  161,  21  Supp.  383.  No  right  to  maintain  a  public 
nuisance  can  be  obtained  by  prescription.  Kelley  v.  Mayor,  89 
Hun,  246,  affirming  6  Misc.  615,  56  St.  Rep.  845,  27  Supp.  164. 
Express  legislative  authority  is  requisite  to  justify  the  mainte- 
nance of .  a  dump  for  refuse  by  a  city  which  creates  a  nuisance 
resulting  in  special  injury  to  individuals,  and  they  in  such  case 
are  entitled  to  compensation  therefor.  Cornell  v.  Mayor  of  New 
York,  20  Supp.  314. 
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A  municipal  corporation  which  collects  surface  water  and  sewer- 
age from  any  sewers  into  a  pit  with  an  overflow  drain  is  liable  to 
an  owner  of  adjoining  land  for  damages  caused  by  an  overflow 
therefrom.  Magee  v.  City  of  Brooklyn,  18  App.  Div.  22,  45  Supp. 
473. 

The  fact  that  a  nuisance  is  caused  by  reason  of  the  methods 
employed  by  the  water  commissioners  of  a  city  does  not  exonerate 
the  owners  of  a  pond  and  the  dam  retaining  it,  provided  the  main- 
tenance of  the  dam  causes  or  contributes  to  the  nuisance.  No 
length  of  time  legitimates  a  nuisance.  People  v.  Pelton,  36  App. 
Div.  450,  55  Supp.  815,  affirmed  without  opinion,  159  N.  Y.  537. 

In  an  action  against  a  village  to  recover  for  personal  injuries 
received  from  the  explosion  of  a  peanut  roaster  which  was  mounted 
on  wheel  on  a  platform  in  the  space  between  the  sidewalk  and 
the  paved  gutter  of  the  street  in  such  position  that  it  did  not  ob- 
struct public  traffic,  and  was  in  charge  of  an  attendant,  it  was 
held  error  for  the  court  to  hold  as  matter  of  law  that  its  mainte- 
nance was  a  public  nuisance  for  which  the  village  was  liable, 
although  it  had  been  so  maintained  with  the  knowledge  of  the 
village  trustees  for  over  two  months.  It  was  incumbent  on  plain- 
tiff to  show  there  was  reasonable  ground  for  apprehension  that  an 
explosion  would  occur  in  the  ordinary  use  of  the  machine,  or  if 
the  happening  of  the  explosion  alone  raised  a  presumption  of 
negligence  evidence  that  such  machines  were  in  common  use  in  the 
streets  of  other  villages,  and  that  defendant's  trustees  had  never 
heard  of  one  of  them  exploding,  offered  in  rebuttal,  should  have 
been  received.  This  decision  is  based  upon  the  ground  that  a 
municipal  corporation  does  not  guarantee  absolute  safety  of  its 
streets.  Frank  v.  Village,  of  Warsaw,  116  App.  Div.  618,  101 
Supp.  938. 

AETICLE  IV. 

WHAT   CONSTITUTES   ACTIOaSTABLE   WXTISANCE. 

Where  defendant  purchased  property  which  for  many  years  had 
an  inclined  passageway  excavated  in  the  sidewalk  to  lead  to  the 
basement  of  the  building,  and  had  leased  the  same,  and  while  it 
was  in  the  possession  of  a  tenant,  plaintiff  passing  along  the  side- 
walk fell  into  the  passageway,  which  was  unguarded,  and  was 
injured,  it  was  held  that  the  depression  in  the  sidewalk  was  a 
nuisance  and  that  defendant,  by  leasing  the  premises  in  the  con- 
dition they  were,  was  responsible  for  its  maintenance  and  liable 
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for  plaintifi's  injury.  McGrath  v.  Walker,  64  Hun,  179,  46  St. 
Eep.  158,  18  Supp.  915.  The  property  owner  who  avails  himself 
of  an  implied  license  to  make  an  opening  in  the  sidewalk,  does  so 
under  an  implied  condition  to  keep  it  in  a  safe  condition  and  is 
liable  for  injuries  to  third  persons  resulting  therefrom  in  case  the 
village  is  compelled  to  pay  therefor.  Trustees  of  Canandcdgua 
V.  Foster,  81  Hun,  147,  30  Supp.  686,  62  St.  Eep.  639,  affirmed, 
156  ]Sr.  Y.  354.  While  the  owner  of  land  abutting  on  a  public 
street  may,  owing  to  the  necessities  of  the  case,  encroach  on  the 
rights  of  the  public  to  a  limited  extent  and  for  a  temporary  pur- 
pose, the  obstruction  must  be  reasonably  necessary  for  the  trans- 
action of  business  and  must  not  unreasonably  interfere  with  the 
rights  of  the  public.  Such  an  owner  may  not  lawfully  supply  the 
defects  in  his  premises  by  fraudulently  monopolizing  the  sidewalk 
in  front  thereof.  An  unnecessary  or  unreasonable  use  of  a  side- 
walk or  street  to  the  serious  convenience  of  the  public  is  a  nuisance 
per  se.  Plynn  v.  Taylor,  127  !N^.  Y.  596,  citing  Callanan  v.  Oil- 
man, 107  ISr.  Y.  360;  Welsh  v.  Wilson,  101  K  Y.  254. 

Maintaining  an  awning  attached  to  the  front  of  a  store  and  pro- 
jecting over  the  sidewalk  in  an  insecure  position,  is  a  nuisance, 
though  the  maintenance  of  the  awning  is  authorized  by  the  city. 
Morris  v.  Barrisford,  9  Misc.  14,  59  St.  Eep.  698,  29  Supp.  17, 
distinguishing  City  of  Rochester  v.  Campbell,  123  N.  Y.  405.  The 
temporary  use  of  coal  holes  in  the  sidewalk  for  other  purposes 
than  discharging  coal,  if  required  by  peculiar  exigencies,  as  any 
construction  ordered  by  the  board  of  health,  does  not,  if  they 
are  guarded,  constitute  a  nuisance  per  se.  Maltbie.  v.  Bolting,  6 
Misc.  339,  56  St.  Eep.  243,  26  Supp.  903.  An  action  for  injuries 
received  by  falling  down  a  vault  opening  in  the  sidewalk  was  held 
to  be  for  a  nuisance  and  not  for  a  negligent  injury  in  Jorgenson 
v.  Minister  of  Reformed  Low  Dutch  Church,  7  Misc.  1,  57  St. 
Eep.  842,  27  Supp.  318,  affirming  23  Civ.  Pro.  E.  232,  26  Supp. 
876. 

The  keeping  of  gunpowder  or  explosives  in  a  place  where  it  is 
liable  to  cause  injury  to  adjacent  property  or  to  passers-by,  is  a 
private  nuisance  which  raises  a  liability  for  resulting  injury  irre- 
spective of  negligence  in  its  care.  Lounshury  v.  Foss,  80  Hun, 
296,  61  St.  Eep.  829,  30  Supp.  89,  affirmed,  145  K  Y.  600. 
The  discharge  of  fireworks  on  a  public  street  in  a  city,  is  a  nuisance 
per  se,  and  when  a  city,  through  its  officers,  authorizes  it,  the  city 
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becomes  liable  for  injury  resulting.  Spier  v.  City  of  BrooUyn, 
46  St.  Eep.  561,  19  Supp.  665,^  affirming  45  St.  Eep.  261,  18 
Supp.  170.  Where  defendant's  smelting  furnace  was  shown  to 
have  emitted  sparks  in  the  ordinary  conduct  of  its  business,  and 
plaintiff's  property  was  ignited  and  burned  by  them,  it  was  held 
that  a  verdict  in  his  favor  should  be  sustained  whether  it  was 
expressly  found  to  be  a  nuisance  or  not.  Campbell  v.  United  States 
Foundry  Co.,  73  Hun,  576,  57  St.  Eep.  265,  26  Supp.  165. 

A  private  corporation,  in  constructing  its  bridge  over  a  river, 
undertook  to  maintain  it  for  the  free  use  of  foot  passengers,  and 
erected  a  platform  approach  on  the  highway  leading  to  the  foot- 
way of  the  bridge;  held,  that  the  corporation  was  liable  for  in- 
juries received  by  plaintiff  on  the  platform  and  due  to  the  defective 
condition  of  its  flooring,  unless  plaintiff's  negligence  contributed 
to  the  injury,  since  defendant's  structure  was  an  interference  with 
the  highway  and  imposed  upon  defendant  an  obligation  to  keep 
same  in  repair,  and  that  failure  to  do  so  constituted  nuisance. 
Murphy  v.  Suburban  Rapid  Transit  Co.,  40  St.  Eep.  228,  15 
Supp.  837. 

Under  an  allegation  that  plaintiff's  horse  was  injured  by 
running  against  a  barbed  wire  fence  which  defendant  had  erected 
within  the  highway,  it  was  held  that  if  the  fence  was  in  the  high- 
way it  was  a  nuisance  for  which  an  action  would  lie.  Anderson  v. 
Young,  66  Hun,  240,  49  St.  Eep.  480,  21  Supp.  172.  The  test  of 
the  permissible  use  of  one's  own  land  is  not  whether  the  use  or 
the  act  causes  injury  to  his  neighbor's  property,  or  that  the  injury 
was  a  natural  consequence,  or  that  the  act  is  in  the  nature  of  a 
nuisance,  but  the  inquiry  is,  was  the  act  or  use  a  reasonable  exer- 
cise of  the  dominion  which  the  owner  of  the  property  has  by 
virtue  of  his  ovmership  over  his  property,  having  regard  to  all 
interests  affected,  his  own  and  those  of  his  neighbors  and  having 
m  view  also  public  policy.  Booth  v.  Rome,  Watertown  &  Ogdens- 
hurg  R.  R.  Co.,  140  N.  Y.  267,  55  St.  Eep.  656. 

In  an  action  for  damages  occasioned  to  plaintiff's  land  by  a 
flood  claimed  to  have  been  caused  by  an  enbankment  maintained 
by  defendant  near  the  land,  which  obstructed  the  natural  flow  of 
the  water  of  a  river,  and  where  it  appeared  that  a  culvert  placed 
by  defendant's  predecessor  in  the  embankment  for  the  escape  of 
water  accumulated  by  a  freshet,  was  insufficient ;  it  was  held  that 
the  question  as  to  the  cause  of  the  flood  be  properly  submitted  to 
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the  jury  and  they  were  to  determine  whether  the  freshet  was  an 
extraordinary  one  which  could  not  have  been  anticipated.  Mundy 
V.  New  York,  Lake  Erie,  etc.,  B.  B.  Co.,  75  Hun,  479,  57  St. 
Kep.  367,  27  Supp.  469. 

Where  a  street  railway  company  created  an  obstruction  in  the 
street  by  use  of  its  snow  plow,  so  that  an  injury  was  caused  by 
such  obstruction,  a  finding  was  justified  that  the  obstruction  was 
an  actionable  nuisance.  Schrank  v.  Bochester  B.  Co.,  83  Hun, 
290,  31  Supp.  922,  64  St.  Eep.  754.  A  railroad  franchise  gives 
the  company  no  right  to  maintain  a  large  coal  pocket  in  the 
neighborhood  of  a  closely  populated  section  of  a  city  in  such 
manner  as  to  constitute  a  private  nuisance.  Spring  v.  D.,  L.  & 
F.  B.  B.  Co.,  88  Hun,  385,  34  Supp.  810,  68  St.  Eep.  821, 
affirmed,  157  N.  Y.  692.  The  defendant  had  a  powerful  steam 
whistle  on  its  factory  near  a  railroad  station  and  only  a  few  feet 
above  the  platform  of  the  station,  and  the  repeated  sounding  of 
the  whistle  frightened  the  horse  of  the  plaintiff,  who  was  deliver- 
ing a  load  at  the  station,  causing  the  horse  to  become  ungovernable 
whereby  plaintiff  was  thrown  from  his  wagon  and  injured ;  'held, 
that  defendant  was  liable  for  the  injury  irrespective  of  the  ques- 
tion of  plaintiff's  negligence.  Alhee  v.  Chappaqua  Shoe  Manu- 
facturing Co.,  62  Hun,  223,  42  St.  Kep.  566,  16  Supp.  687.  A 
landlord  who  lets  premises  on  which  there  is  an  existing  nuisance 
of  which  he  has,  or  by  the  use  of  diligence  could  have  obtained 
knowledge,  is  liable  for  injuries  to  the  tenant  or  his  family  occa- 
sioned thereby  without  negligence  on  their  part.  Schmidt  v.  Cook, 
12  Misc.  449,  33  Supp.  624,  67  St.  Kep.  330. 

Where  plaintiff,  who  occupied  a  house  adjoining  the  one  owned 
and  rented  by  defendant,  went  to  defendant's  house  to  get  her 
children,  who  had  passed  through  an  opening  in  the  boundary 
fence  in  the  rear  to  play  in  defendant's  yard,  and  coming  down 
defendant's  steps  with  them,  fell  through  a  defective  step,  of  the 
condition  of  which  defendant  had  notice,  it  was  held  that  plaintiff 
was  on  defendant's  premises  as  a  mere  licensee,  as  to  her  the 
defect  was  not  a  nuisance,  and  that  she  could  not  recover  damages 
from  defendant  for  her  injury.  Sterger  v.  Van  Sicklen,  132  IT.  Y. 
499,  44  St.  Eep.  863. 

iNegligence  of  the  defendant  is  not  ordinarily  an  essential  ele- 
ment of  an  action  for  damages  sustained  by  reason  of  a  nuisance. 
Lamming  v.  Oalusha,  135  N.  Y.  239,  47  St.  Eep.  831,  reversing 
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63  Hun,  32,  43  St.  Eep.  592,  22  Civ.  Pro.  R.  16,  17  Supp.  328. 
Temporary  occupation  of  a  street,  the  fee  of  which  was  in  the 
defendant,  for  the  purpose  of  laying  a  water  pipe,  is  not  a  nuisance. 
Dexter  v.  Riverside  and  Oswego  Mills,  39  St.  Eep.  933,  15  Supp. 
374.  A  stream  not  naturally  navigable,  the  water  of  which  is  set 
back  by  a  dam  erected  by  private  parties  at  the  foot  of  a  lake  into 
which  it  flows,  so  that  it  can  be  navigated,  does  not  thereby  become 
a  public  navigable  stream,  and  a  highway  bridge  erected  across 
is  not  a  public  nuisance.  Ten  Eych  v.  Town  of  Warwick,  75 
Hun,  562,  27  Supp.  536,  59  St.  Eep.  636.  The  owners  of  a  pier 
who  become  such  during  the  running  of  a  valid  outstanding  lease, 
are  not  responsible  for  a  nuisance  created  thereon  during  the 
existence  of  a  precedent  estate,  where  they  have  had  no  notice 
thereof.  Before  a  grantee  or  devisee  of  property  upon  which 
there  is  an  existing  nuisance  can  be  held  for  damages,  he  must 
have  notice  of  the  nuisance  and  a  reasonable  time  to  abate  it. 
AJiearn  v.  Steele,  115  N.  Y.  203,  26  St.  Rep.  295.  The  erection 
and  operation  of  steam  pumps  by  a  railroad  company  near  a  high- 
way, as  a  necessary  incident  to  the  operation  of  the  railroad,  being 
within  the  franchise  granted  by  the  Legislature  under  the  General 
Railroad  Act,  held,  not  to  be  in  itself  a  nuisance,  and  on  the  facts 
not  actionable  as  such.  Pettit  v.  N.  Y.  Central,  etc.,  B.  R.  Co., 
80  Hun,  86,  61  St.  Rep.  718,  29  Supp.  1137.  A  superstructure 
across  railroad  tracks  of  a  height  insufficient  to  allow  brakemen  on 
freight  trains  to  stand  on  the  cars  while  passing  under  it,  is  not 
a  nuisance  per  se.  Neff  v.  New  York  Central  &  Hudson  River 
R.  R.  Co.,  80  Hun,  394,  62  St.  Rep.  50,  30  Supp.  323.  A  string 
piece  used  to  cover  a  water  pipe  leading  to  buildings  on  a  pier 
and  to  prevent  teams  from  colliding,  is  not  a  nuisance  per  se. 
Oottsberger  v.  Mayor,  9  Misc.  349,  61  St.  Rep.  247,  29  Supp.  592. 

A  stationary  engine  used  in  the  construction  of  a  building 
located  about  twenty-five  feet  inside  the  curb,  by  the  permission 
of  the  municipal  authorities,  is  not  a  nuisance.  Munro  v.  Wells 
Bros.  Co.,  116  App.  Div.  663,  101  Supp.  900. 

Where  there  is  a  conflict  of  evidence  as  to  whether  defendant 
bad  a  prescriptive  right  to  use  flush  boards  on  his  dam,  the  ques- 
tion is  one  for  the  jury.  An  owner  of  a  dam  who  raises  the  same 
and  thus  floods  the  land  of  a  superior  proprietor  is  liable  for  the 
damage  thus  occasioned.  Where  it  is  shown  that  former  owners 
of  a  dam  used  flush  boards  thereon,  it  is  competent  to  prove  in 
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rebuttal  that  they  paid  for  the  right  to  do  so.    Coloney  v.  Farrow, 
91  Hun,  82,  36  N.  Y.  Supp,  164,  71  St.  Rep.  100. 

One  who  engages  in  blasting  rock  is  bound  to  exercise  reason- 
able care  to  protect  adjoining  property  from  injury,  and  where  he 
uses  large  and  numerous  concurrent  blasts  which  cause  injury, 
when  small  ones  would  have  answered  the  purpose,  although  not 
so  expeditiously  or  with  as  much  profit  to  him,  he  is  liable  for  the 
damages  occasioned  thereby.  Newell  v.  Woolfolk,  91  Hun,  211, 
36  ]Sr.  Y.  Supp.  327,  71  St.  Rep.  129. 

Sections  24  and  28  of  the  General  Railroad  Act  of  1850  do  not 
authorize  a  railroad  company,  without  the  sanction  of  the  courts 
or  public  authorities,  to  obstruct  and  practically  discontinue  a 
street,  to  the  injury  of  the  property  owners,  although  it  substi- 
tutes another  at  a  short  distance  therefrom.  Buchholz  v.  N.  Y., 
L.  E.  &  W.  B.  B.  Co.,  148  N.  Y.  640,  43  IST.  E.  Rep.  76,  reversing 
66  Hun,  377,  21  IST.  Y.  Supp.  503,  50  St.  Rep.  670. 

The  use  of  a  bam  as  a  livery  stable  so  near  plaintiff's  dwelling 
as  to  render  the  use  of  the  dwelling  disagreeable,  uncomfortable 
and  unwholesome,  is  a  private  nuisance.  Bobinson  v.  Smith,  25 
St.  Rep.  647,  7  Supp.  38. 

Where  a  covenant  in  a  deed  is  of  such  a  nature  as  to  create  an 
easement  which  passes  to  a  lessee  as  an  appurtenance,  an  unlaw- 
ful obstruction  of  the  easement  is  a  continuing  nuisance,  for  which 
such  lessee  may  recover  damages  independently  of  the  relation  of 
the  parties  with  respect  to  the  covenant.  The  unlawful  manage- 
ment and  operation  of  a  railroad  which  cases  damage  to  adjoining 
premises  is  a  nuisance  for  which  the  lessee  of  such  premises  may 
recover  damages.  Avery  v.  New  York  Cerdral  B.  B.  Co.,  26  St. 
Rep.  279,  7  Supp.  341.  If  one  carry  on  a  lawful  trade  or  business 
in  such  a  manner  as  to  prove  a  nuisance  to  his  neighbor,  he  must 
answer  in  damages,  and  it  is  not  necessary  to  a  right  of  action 
that  the  owner  shall  be  driven  from  his  dwelling,  it  is  enough  that 
the  enjoyment  of  life  and  property  be  rendered  uncomfortable. 
It  is  not  necessary  to  prove  negligence  in  the  conduct  of  such 
offensive  business  in  order  to  sustain  an  action  for  injuries  of 
such  a  character,  the  damages  in  such  case  being  a  necessary  con- 
sequence of  or  incident  to  the  business  itself.  The  statutory 
authority  which  will  justify  an  injury  to  private  property  and 
afford  immunity  for  acts  which  would  otherwise  be  a  nuisance, 
must  be  express  or  must  be  a  clear  and  unquestionable  implication 
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from  the  powers  expressly  conferred,  and  it  must  appear  that  the 
Legislature  contemplated  the  doing  of  the  very  act  which  occa- 
sioned the  injury.  The  fact  that  a  gas  company  is  incorporated 
and  empowered  to  carry  on  the  business  of  manufacturing  and  dis- 
tributing gas,  does  not,  therefore,  take  it  out  of  the  operation  of 
the  rule  of  law  applicable  to  ordinary  common  law  nuisances  so 
far  as  the  conduct  of  its  business  is  concerned  upon  the  premises 
acquired  for  that  purpose.  Bohan  v.  Port  Jervis  Gas  Co.,  122 
N.  Y.  18,  33  St.  Eep.  246. 

A  sign  board  fastened  to  the  top  of  a  building  and  overhanging 
the  street  is  a  public  and  private  nuisance,  which  may  be  enjoined 
by  any  one  who  suffers  damage  thereby.  A  tenant  who  shows 
that  a  co-tenant  maintaining  such  sign,  by  frequently  repainting 
the  same,  caused  actual  pecuniary  damage  to  plaintiff,  and  that 
his  place  of  business  was  obstructed  by  painters  in  and  about 
their  work,  has  established  special  damage  to  his  business  and 
direct  pecuniary  loss  sufHcient  to  authorize  the  issuance  of  an 
injunction.  Buskirk  v.  Gude  Co.,  115  App.  Div.  330,  100  Supp. 
T77. 

In  Buiterfield  v.  Klaber,  52  How.  255,  the  court  held,  that  in 
the  enjoyment  of  his  own  land  one  must  be  confined  to  such  reason- 
able use  thereof  as  will  not  inflict  injury  upon  his  neighbor,  or 
conflict  with  his  neighbor's  reasonable  enjoyment,  and  must  submit 
to  such  annoyances  as  result  from  the  reasonable  use  and  enjoy- 
ment of  his  neighbor,  of  land  belonging  to  him.  Citing  Campbell 
V.  Seaman,  2  T.  &  C.  235.  The  real  question  is,  whether  the 
annoyance  substantially  interferes  with  the  comfort  of  human 
existence  and  the  enjoyment  of  property.  Mulligan  v.  Elias,  12 
Abb.  (N.  S.)  259.  The  rule  is,  that  while  a  man  may  prosecute 
such  business  as  he  chooses  on  his  own  premises,  he  has  no  right 
to  maintain  or  erect  an  injury  to  an  adjoining  proprietor,  or  to 
his  neighbors,  even  in  pursuance  of  a  lawful  trade.  Heeg  v.  Licht, 
80  N.  Y.  579. 

An  action  will  lie  by  reason  of  the  erection  of  a  house  by  de- 
fendant upon  the  line  of  plaintiff's  land,  so  that  the  eaves  and 
gutters  project.  Aiken  v.  Benedict,  39  Barb.  400.  A  person  is 
liable  for  the  injurious  consequences  that  may  flow  from  the  in- 
vasion of  a  legal  right  of  his  neighbor.  Tremain  v.  Cohoes  Co., 
2  N.  Y.  163 ;  Belloivs  v.  Sackett,  15  Barb.  96  ;  Thomas  v.  Kenyan^ 
1  Daly,  132 ;  Bensen  v.  Suarez,  28  How.  511.    Failure  to  provide 
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suitable  gutters  so  that  the  building  of  another  is  injured,  is  a 
nuisance.  Gilbert  v.  Beach,  4  Duer,  423.  The  erection  of  an 
embankment  on  land,  so  as  to  cause  water  to  overflow  lands  of 
another,  is  a  nuisance.  Goodale  v.  Tuttle,  29  N.  Y.  467.  De- 
fective closets  or  water  pipes,  or  negligent  maintenance  of  any- 
thing which  is  a  nuisance  is  actionable.  Bobbins  v.  Mount,  4  Robt. 
553 ;  Moore  v.  Ooedel,  34  IST.  Y.  527.  IsTegligent  blasting,  to  the 
injury  of  an  individual,  is  an  actionable  nuisance.  Hay  v.  Cohoes 
Co.,  2  ]Sr.  Y.  159;  Tremain  v.  Cohoes  Co.,  2  IST.  Y.  163.  Posting 
ing  placards  in  the  vicinity  of  plaintiff's  place  of  business,  calcu- 
lated to  prevent  people  from  trading  with  him,  is  a  nuisance. 
Gilbert  v.  Mickle,  4  Sandf.  Ch.  357.  Allowing  a  horse  with  a 
contagious  disease  to  go  in  the  street  or  on  lands  of  another.  Mills 
V.  N.  Y.  &  H.  B.  B.  Co.,  2  Robt.  326 ;  Fisher  v.  Clark,  41  Barb. 
329.  If  a  dam  sets  back  waters,  so  that  they  become  stagnant  and 
interfere  with  health,  it  is  a  nuisance.  People  v.  Townsend,  3 
Hill,  479.  One  who,  in  damming  back  water,  detains  it  unreason- 
ably, or  lets  it  off  in  unreasonable  quantities,  commits  a  nuisance. 
Merritt  v.  Brinherhoff,  17  Johns.  306.  Whenever  the  use  of 
water  by  a  proprietor  is  in  excess  of  his  natural  right,  and  operates 
injuriously  to  another  owner,  it  is  a  nuisance.  Thomas  v.  Brack- 
ley,  17  Barb.  654;  Corning  v.  Troy,  40  N.  Y.  191.  See  Clinton 
V.  Myers,  46  N.  Y.  511 ;  Ywn  Hoesen  v.  Coventry,  10  Barb.  508. 
It  is  a  nuisance  to  interfere  with  the  drainage  of  lands.  Trustees 
V.  Youmans,  45  IST.  Y.  362 ;  or  to  overflow  lands  with  water. 
Pixley  V.  Clark,  35  IST.  Y.  520.  A  slaughter-house,  if  offensive, 
is  a  nuisance.  Brady  v.  Weeks,  3  Barb.  157;  Catlin  v.  Valentine, 
9  Paige's  Ch.  574;  DuBois  v.  Budlong,  15  Abb.  154;  Peck  v. 
Elder,  3  Sandf.  126.  Whenever  any  offensive  trade  becomes  in- 
jurious an  action  lies.  Blunt  v.  Aiken,  15  Wend.  522.  A  livery 
stable  or  barn  may  be  a  nuisance.  Pickard  v.  Collins,  23  Barb. 
444.  So  noisome  smells,  if  offensive  to  the  senses,  or  so  as  to  pro- 
duce physical  discomfort,  or  to  interfere  materially  with  the  enjoy- 
ment of  property.  Cropsey  v.  Murphy,  1  Hilt.  126 ;  Brady  v. 
Weeks,  3  Barb.  157;  Manhaitan  Gaslight  Co.  v.  Barker,  36  How. 
258;  Francis  v.  Schoelkopf,  53  N.  Y.  152.  An  injury  from 
noxious  vapors  must  be  apparent  and  sensible  to  amount  to  a 
nuisance,  and  not  dependent  on  scientific  tests.  Vanderhurg  v. 
Truax,  4  Den.  464.  Smoke  may  constitute  a  nuisance  where  it 
produces  tangible  injury,  as  discoloration  of  clothes,  as  from  a  lime- 
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kiln.  Hutchins  v.  Smith,  63  Barb.  252.  Dense  masses  of  smoke, 
injurious  to  the  neighbors,  is  a  nuisance.  Campbell  v.  Seaman,  2 
T.  &  C.  231. 

Where  one  manufacturing  brick  upon  his  lands  uses  a  process 
by  which  noxious  gases  are  generated,  which  are  borne  by  the 
winds  upon  the  adjacent  lands  of  his  neighbor,  injuring  and  de- 
stroying vegetation,  this  is  a  nuisance  and  the  party  injured  may 
maintain  an  action.  It  is  immaterial  that  the  damage  is  done  to 
ornamental  trees  and  shrubbery  only;  articles  of  luxury  are  as 
much  under  the  protection  of  the  law  as  articles  of  necessity.  So 
it  is  immaterial  that  the  injury  is  only  occasional,  if  it  may  be 
expected  whenever  a  kiln  is  burning  unless  the  winds  blow  the 
poisonous  gas  away  from  plaintiff's  land.  It  does  not  affect  plain- 
tiff's right  that  the  brick  yard  was  used  before  plaintiff  purchased 
his  land.  The  authorities  on  the  question  of  nuisance,  particu- 
lary  as  applicable  to  brick  burning,  collated.  Campbell  v.  Seaman, 
63  N.  Y.  568.  To  constitute  a  nuisance  it  is  not  necessary  that 
the  noxious  trade  or  business  should  endanger  the  health  of  the 
neighborhood.  It  is  sufficient  if  it  produces  that  which  is  offensive 
to  the  senses  and  which  renders  the  enjoyment  of  life  or  property 
uncomfortable.  Catlin  v.  Valentine,  9  Paige,  5Y5 ;  Brady  v. 
Weehs,  3  Barb.  157.  Every  person  has  a  right  to  have  the  air 
diffused  over  his  premises  in  its  natural  shape  free  from  all  arti- 
ficial impurities.  No  one  has  a  right  to  interfere  with  the  supply 
of  pure  air  more  than  he  has  to  interfere  with  his  neighbor's  soil ; 
therefore,  every  use  of  one's  property  that  produces  an  unwarrant- 
able impregnation  of  the  atmosphere  with  foreign  substances  to  the 
detriment  of  another  is  a  nuisance  and  actionable  as  such.  This 
is  true  whether  the  injury  arises  from  smoke,  noxious  vapors, 
noisome  smells,  or  from  loading  the  atmosphere  with  dust,  chaff 
or  other  foreign  substances.    Wood  on  Nuisances,  §  429. 

Tallow  factories  and  melting  houses  have  been  held  nuisances. 
Blunt  v.  Hay,  4  Sandf.  Ch.  363 ;  Hamee  v.  Hummond,  39  Barb. 
89;  Cropsey  v.  Murphy,  1  Hilt.  126.  A  tannery,  where  offensive 
stenches  are  liberated,  is  a  nuisance.  Fisher  v.  Clark,  41  Barb. 
339;  Thomas  v.  Brachney,  17  Barb.  654;  Francis  v.  Schoelkopf, 
53  If.  Y.  152.  So  of  a  soap-boiling  establishment.  Howard  v. 
Lee,  3  Sandf.  281.  A  dam  erected  to  such  a  height  as  to  set  back 
water  upon  another's  mill  is  a  nuisance.  Bothery  v.  N.  Y.  Rubber 
Co.,  24  Hun,  172,  and  cases  cited.    A  steam  manufacturing  com- 
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pany  adjoining  dwelling  houses  which  jarred  and  injured  them, 
held  a  nuisance.  McKeon  v.  See,  51  N.  Y.  300.  A  structure 
which,  though  not  hurtful  to  health  or  noxious  to  the  senses,  inter- 
feres with  the  comfortable  enjoyment  of  life  or  property,  is  a 
nuisance  within  the  rule  that  any  person  who  sustains  a  private 
injury  from  the  erection  or  continuance  of  a  nuisance  may  main- 
tain an  action  therefor.  Trenor  v.  Jackson,  15  Abb.  (1^.  S.)  115. 
A  dog  in  the  habit  of  coming  on  plaintiff's  premises  and  barking 
and  howling  about  his  dwelling  by  day  and  night,  to  the  great 
annoyance  of  his  family,  is  a  nuisance.  Brill  v.  Flagler,  23  Wend. 
354.  The  rule  is,  that  if  one  carry  on  a  lawful  business  in  such  a 
way  as  to  prove  a  nuisance  to  his  neighbor  he  is  answerable  in 
damages.  Fish  v.  Dodge,  4  Den.  311.  Where  the  plaintiffs  con- 
sented to  the  building  of  a  dam  by  defendants  on  condition  that 
the  work  should  be  done  so  as  not  to  injure  them,  but  the  work 
was  so  unskillfuUy  executed  as  to  set  the  water  back  on  plaintiffs' 
wheels,  the  erection  is  a  nuisance,  notwithstanding  the  conditional 
license.    Brow  v.  Bowen,  30  N.  Y.  519. 

One  who  obtains  permission  to  lay  gas  pipe  in  a  public  street  is 
bound  to  restore  it  to  its  former  condition  or  is  liable  for  damages^ 
McManus  v.  Citizens'  Gaslight  Co.,  40  Barb.  380.  Ejecting  a 
stream  of  air  and  dirt  through  a  pipe  from  a  factory  across  a  tow- 
path  of  a  canal,  whereby  animals  are  frightened,  is  a  nuisance. 
Conklin  v.  Phoenix  Mills,  62  Barb.  299.  It  is  a  nuisance  for  one 
to  dig  a  pit  or  leave  a  dangerous  opening  on  his  own  land  adjoining 
a  public  highway  so  that  those  using  it  with  ordinary  caution 
may  fall  in  it.  Wright  v.  Sanders,  3  Keyes,  323 ;  Davenport  v. 
Buckman,  37  IST.  Y.  568;  Vale  v.  Bliss,  50  Barb.  358.  It  is  not 
necessary  the  pit  should  be  in  the  street  to  be  a  nuisance.  Bond 
V.  Smith,  7  St.  Kep.  829 ;  s.  c,  44  Hun,  219.  A  gas  works  may 
be  a  nuisance  according  to  its  location  and  amount  of  injury  it 
inflicts.  Carhart  v.  Auburn  Gaslight  Works,  22  Barb.  '297. 
Discharge  of  refuse  from  a  cheese  factory,  so  as  render  water 
unwholesome  and  offensive,  is  a  nuisance.  Snow  v.  Williams,  16 
Hun,  468.  Defendant  erected  on  his  own  lands  a  dam  a  short 
distance  from  his  own  house  on  a  small  stream;  the  water  of  the 
pond  held  by  the  dam  became  stagnant,  and  became  filled  with 
unwholesome  matter  which  poisoned  the  atmosphere,  rendered  the 
plaintiff's  premises  dangerous  to  life  and  health,  and  depreciated 
its  value.     Held,  a  nuisance.     Adams  v.  Popham,  76  N.  Y.  410. 
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It  seems  that  to  navigate  a  steamboat  by  the  use  of  an  uninspected 
boiler  is  a  nuisance,  and  proof  that  it  was  done  in  violation  of  an 
express  statute  dispenses  with  the  necessity  of  proving  other  negli- 
gence. Van  Nor  den  v.  Bobinson,  45  Hun,  567.  Where  a  pond 
maintained  by  defendant,  for  manufacturiag  purposes,  upon  land 
belonging  to  the  plaintiff,  and  which  joins  other  lands  belonging 
to  him,  is  a  common  nuisance,  and  especially  injurious  to  plaintiff, 
he  may  bring  an  action  to  have  the  pond  removed  and  the  defendant 
restrained  from  restoring  it,  even  though,  by  the  terms  of  the  deed 
by  which  the  lands  were  conveyed  to  defendant  by  a  former 
owner,  the  right  to  maintain  the  pond  is  expressly  reserved. 
Leonard  v.  Spender,  34  Hun,  341,  affirmed,  108  N.  Y.  338. 

The  use  of  a  pier  by  a  city  as  a  dumping  ground,  will  not  be 
interfered  with  by  injunction,  unless  it  is  shown  that  the  plaintiff 
would  sustain  not  only  special  but  irreparable  injury.  Hill  v. 
Mayor,  15  Supp.  393,  139  N.  Y.  495. 

One  carrying  on  a  lawful  business  in  such  a  way  as  to  prove  a 
nuisance  to  his  neighbor  is  liable  therefor.  It  is  not  necessary 
the  neighbor  be  driven  from  his  dwelling;  it  is  enough  that  enjoy- 
ment of  life  and  property  is  rendered  uncomfortable ;  although  the 
acts  complained  of  are  inseparably  connected  with  the  carrying  on 
of  the  business  and  the  resulting  damages  a  necessary  consequence, 
if  those  acts  constitute  a  nuisance  per  se,  it  is  not  necessary  to  show 
negligence  in  order  to  sustain  a  recovery.  A  use  which  produces 
noxious  vapors  and  smells  in  a  neighborhood,  resulting  in  material 
injury  to  the  property  and  the  comfort  of  those  dwelling  there,  is 
not  reasonable.    Bohan  v.  Port  Jervis  Odslight  Co.,  122  N.  Y.  18. 

Where  a  municipal  corporation  constructed  sewers  so  as  to  dis- 
charge sewage  into  a  stream  above  plaintiff's  pond,  the  water  of 
which  he  used  for  domestic  purposes  and  propagating  iish,  render- 
ing the  water  unfit  for  use  and  covering  the  banks  with  filth  and 
sediment,  it  was  held  a  nuisance.  Chapman  v.  City  of  Rochester, 
110  K  Y.  273. 

As  to  when  use  of  street  by  horse  car  company  is  a  nuisance, 
see  Hussner  v.  BrooUyn  City  B.  B.  Co.,  114  N.  Y.  433. 

A  tenant  does  not  become  responsible  for  a  nuisance  by  accept- 
ance of  a  lease ;  it  must  appear  that  he  had  actual  or  constructive 
notice  of  the  existence  of  a  nuisance.  The  landlord  is  bound  to 
abate  a  nuisance.    Timlin  v.  Standard  Oil  Co.,  126  IST.  Y.  514. 

A  lawful  business  may  not  be  enjoined  as  a  nuisance  merely 
Actions,  Vol.  II  —  88 
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because  it  is  undesirable  and  offensive  to  adjoining  proprietors; 
but  where  in  itself  or  the  manner  in  which  it  is  conducted  positive 
harm  is  inflicted  and  the  rights  of  others  are  materially  affected 
and  impaired,  then  the  law  will  intervene  to  prevent  a  use  by  one, 
of  his  own  property,  which,  sensibly  lessens  or  destroys  the  enjoy- 
ment by  others  of  their  own.  So  held  where  the  exhibition  of  a 
puppet  show  attracted  and  detained  a  crowd  upon  the  sidewalk 
in  front  of  plaintiff's  store,  which  materially  impeded  ingress  or 
egress  thereto  and  therefrom  and  interfered  with  the  transaction 
of  plaintiff's  business.  Jacques  v.  National  Exhibit  Co.,  15  Abb. 
IS.  C.  250.  The  use  of  premises  by  a  tradesman  must  be  reason- 
able, and  he  cannot  produce  in  his  show  windows  highly  sensa- 
tional exhibitions,  calculated  to  draw  a  crowd  amounting  almost 
to  a  mob,  and  thus  create  a  public  street  nuisance.  Elias  v. 
Sutherland,  18  Abb.  JST.  C.  126.  See,  also,  People  v.  Mayor,  18 
Abb.  N.  C.  123.  The  former  case  contains  a  valuable  note  on 
the  obstruction  of  sidewalks  for  business  purposes,  citing  a  large 
number  of  cases  upon  that  point. 

A  hospital  for  the  care  of  sick  infants,  including  such  as  might, 
after  admission,  develop  contagious  diseases  in  the  residential 
part  of  a  great  city,  although  not  a  nuisance  of  itself,  may,  by 
reason  of  features  inseparable  from  its  maintenance  including  the 
noise  of  patients,  their  attendant  removal  and  death,  and  the 
probabilities  of  contagious  diseases,  make  a  proper  case  for  an 
injunction  against  it.  The  question  is  one  of  reasonableness  or 
unreasonableness  in  the  use  of  the  property,  which  is  largely  de- 
pendent upon  its  locality  and  its  surroundings.  Gilford  v.  Babies' 
Hospital,  21  Abb.  N.  C.  159. 

Within  the  rule  that  it  is  not  necessary  to  a  right  of  action  for 
a  nuisance  to  an  adjoining  occupant,  that  he  should  be  driven  from 
his  dwelling  by  reason  thereof,  but  that  it  is  enough  that  his 
enjoyment  of  life  and  property  is  rendered  uncomfortable  thereby, 
the  operation  of  a  steam  engine  and  dynamos  to  produce  electric 
light  for  use  in  defendant's  hotel,  in  such  a  place  therein  that 
their  noise  and  constant  vibration  materially  interfered  with  ordi- 
nary conversation  in  the  parlor  of  plaintiff's  adjoining  house,  and 
with  sleep  at  night,  and  caused  some  of  the  occupants  to  become 
sick,  is  a  nuisance,  where  it  is  unnecessary  and  results  from 
some  defect  in  the  machinery  which  can  be  remedied,  or  where 
the  plant  can  be  located  in  some  other  part  of  the  hotel.    Such  a 
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noise  is  not  to  be  regarded  as  incident  to  city  life,  which  residents 
of  city  must  submit  to.  Yocum  v.  Hotel  St.  Oeorge  Co.,  18  Abb. 
N.  C.  340. 

A  box  factory  next  to  a  dry  goods  store,  which  causes  damage  or 
annoyance  to  a  neighbor,  is  a  nuisance.  Catlin  v.  Patterson,  10 
St.  Kep.  724.  So  is  building  a  house  in  such  a  way  and  of  such 
poor  material  that  it  falls  and  injures  the  adjoining  property. 
Jervis  v.  Baxter,  52  Supr.  Ct.  109. 

A  fence  erected  and  maintained  upon  or  near  a  division  line,  of 
such  a  dangerous  character  as  to  cause  serious  injury  and  damage 
to  the  animals  of  the  adjoining  owner  that  come  in  contact  with 
it,  is  a  nuisance.    Rowland  v.  Baird,  18  Abb.  N.  C.  256. 

A  grantee  who  gathers  into  an  artificial  sluiceway  or  sewer  all 
the  filth  there  is  under  premises  and  empties  upon  his  grantor's 
land  maintains  a  nuisance.  Yan  Rensselaer  v.  City  of  Albany,  15 
Abb.  N.  C.  457.  A  coal  hole  left  open  and  unguarded  in  the 
sidewalk,  even  though  the  opening  was  made  by  a  license  from 
the  city,  is  a  nuisance.  Where  such  an  opening  has  been  made 
with  the  consent  of  the  city  it  would  not  in  and  of  itself  be  a 
nuisance,  but  the  consent  being  conditioned  upon  certain  modes 
of  use,  if  the  opening  is  left  unguarded  it  becomes  a  nuisance. 
Jennings  v.  Van  Schaich,  108  N.  Y.  530. 

Privies  connected  with  a  public  school,  and  drained  into  a  small 
open  brook  flowing  through  the  village,  are  a  nuisance.  Board  of 
Health  V.  Casey,  18  St.  Kep.  251 ;  s.  c,  3  N.  Y.  Supp.  399.  The 
erection  and  maintenance  of  an  icehouse  within  two  inches  of  a 
brick  dwelling-house  and  store  of  plaintiff  in  such  a  way  that  the 
ice  injured  the  walls  of  plaintiff's  house  and  rendered  it  uncomfort- 
able and  reduced  its  rental  and  market  value  was  held  to  be  a 
nuisance.  It  is  no  excuse  that  plaintiff's  business  is  lawful  and 
carried  on  with  all  possible  care.  Carrich  v.  ShifferdecJcer,  48 
Hun,  355,  1  Supp.  21,  reversed  on  question  of  evidence,  123  N. 
Y.  61. 

In  ari  action  to  restrain  defendant  from  so  conducting  the  busi- 
ness of  manufacturing  sash,  blinds  and  boxes  on  the  adjoining 
premises  so  as  to  allow  the  steam,  smoke,  soot  and  cinders  and 
partly  burned  shavings  therefrom  to  come  upon  and  into  plain- 
tiff's premises  to  her  annoyance  and  damage,  in  which  it  appeared 
that  plaintiff's  house  was  at  times  enveloped  in  smoke,  and  that 
dust  and  soot  proceeding  from  defendant's  wares  were  deposited 
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on  the  windows  and  the  rooms  of  the  plaintiff's  house  and  upon 
clothing  when  hung  in  the  yard  to  dry,  it  was  held  to  be  a  nui- 
sance.    Beir  v.  Cooke,  37  Hun,  381. 

It  was  held  in  Cogswell  v.  N.  Y..  etc.,  R.  R.  Co.,  103  N.  Y.  10, 
reversing  48  Super.  Ct.  31,  that  the  power  given  by  an  act  of  the 
Legislature  to  a  railroad  company  to  run  its  cars  over  the  tracks 
of  another  company  to  a  terminus  in  the  city  of  New  York,  even 
if  such  company  has  been  authorized  to  acquire  lands  and  con- 
struct an  engine  house  in  a  proper  place  near  such  terminus,  did 
not  so  sanction  or  authorize  the  erection  of  such  house  where  it 
constituted  a  palpable  private  nuisance  to  an  adjoining  owner,  so  ~ 
as  to  deprive  him  of  any  remedy  for  damages  resulting  therefrom. 

In  an  action  brought  to  recover  damages  to  plaintiff  from 
depreciation  in  the  value  of  her  property  caused  by  the  manufac- 
ture of  gas  in  close  proximity  thereto  by  defendant,  and  restrain 
the  defendant  from  continuing  the  nuisance,  the  last  case  was  fol- 
lowed. Bohan  v.  Port  Jervis  Gaslight  Co.,  45  Hun,  257,  affirmed, 
122  N,  Y.  18.  One  entitled  to  the  use  of  air  and  water  in  its 
natural  condition,  if  injured  by  its  pollution,  may  maintain  an 
action  against  the  person  causing  such  pollution,  whether  an  indi- 
vidual or  a  corporation.  Chapman  v.  City  of  Rochester,  110 
N.  Y.  273. 

If  plaintiffs  establish,  in  an  action  to  restrain  a  nuisance,  that 
poles  erected  in  the  street  by  a  duly  organized  telegraph  com- 
pany, incommode  the  public  use  of  the  street  in  an  unnecessary 
and  unreasonable  manner,  not  warranted  by  law,  plaintiffs  will  be 
entitled  to  recover  at  least  nominal  damages.  People  v.  Metro- 
politan Telephone  Co.,  11  Abb.  IST.  C.  304.  The  occupant  of  prop- 
erty adjoining  upon  both  sides  of  a  railroad,  who  erected  a  bridge 
across  the  railroad  so  low  as  to  interfere  with  the  brakeman  in 
the  pertormance  of  his  duty,  is  liable  to  an  action  by  the  latter 
for  the  nuisance.  Whoever  continues  a  nuisance  is  responsible  for 
the  inj-'iry  caused  thereby.  Dukes  v.  Eastern  Distilling  Co., 
51  Hun,  605 ;  s.  c,  4  Supp.  562,  22  St.  Kep.  833. 

Where  a  barn  was  built  by  the  defendants  upon  premises  adjoin- 
the  plaintiff's  residence  and  used  as  a  livery  stable,  so  that  the  use 
of  plaintiff's  residence  was  rendered  uncomfortable  and  unwhole- 
some, it  was  held  that  the  keeping  of  said  stable  was  a  nuisance. 
Robinson  v.  Smith,  25  St.  Rep.  647.  But  the  erection  and  use 
of  a  building  for  the  stabling  of  horses  or  even  the  business  of  a 
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livery  stable,  is  not  in  and  of  itself  a  nuisance.  Stillwell  v.  Buf- 
falo Biding  Academy,  21  Abb.  N.  C.  472. 

The  unlaAvful  management  and  operation  of  a  railroad  which 
causes  damages  to  adjoining  premises  is  a  nuisance.  Avery  v. 
N.  Y.  Central  &  H.  B.  B.  B.  Co.,  26  St.  Eep.  279;  s.  c,  7  Supp. 
341.  Where  it  is  a  case  of  a  glaring  public  nuisance,  proof  of 
slight  special  injury  is  sufficient  to  give  plaintiff  standing  in 
court  for  redress.     Flynnv.  Taylor,  26  St.  Kep.  649. 

Where  a  nuisance  existed  adjoining  property  of  plaintiffs,  con- 
sisting of  vacant  lots,  v^hile  the  fact  that  the  property  was  not 
occupied  made  the  measurement  of  damages  more  difficult,  it 
would  not  impair  their  right  to  maintain  an  action  to  abate  the 
nuisance.  Busch  v.  Lackawanna,  etc.,  B.  B.  Co.,  34  St.  Eep.  7 ; 
Buckman  v.  Oreen,  9  Hun,  226. 

A  dam  at  a  point  where  a  river  is  incapable  of  navigation  so 
that  the  common  right  of  the  public  is  in  no  way  impaired  thereby 
is  not  a  nuisance.  Matter  of  City  Beservation  at  Niagara,  37 
Hun,  537.  An  open  area  eight  feet  deep  at  the  rear  of  a  store 
protected  on  three  sides  by  the  walls  of  adjoining  buildings  and 
separated  from  the  alley  on  which  it  faced  by  a  stone  coping  two 
feet  wide  and  seven  inches  high,  was  held  not  to  be  a  structure 
so  dangerous  as  to  be  a  nuisance.  Bond  v.  Smith,  113  IST.  Y.  378, 
reversing  44  Hun,  219.  Where  plaintiff  connects  his  own  prem- 
ises with  the  private  sewer  from  adjoining  premises  with  the  con- 
sent of  the  owner  and  he  is  damaged  by  the  discharge  of  refuse 
upon  his  premises,  as  a  result  of  the  use  of  the  sewer,  he  has  no 
cause  oi  action  against  the  owner.  Kosmah  v.  Mayor,  53  Hun, 
329,  6  Supp.  453,  affirmed,  117  IST.  Y.  361. 

A  scaffold  suspended  from  the  roof  of  a  hotel  for  the  purpose 
of  making  necessary  repairs,  where  the  hotel  was  separated  from 
the  sidewalk  by  an  area  of  fifteen  feet,  was  held  not  to  be  a  nui- 
sance. Hexamer  v.  Webb,  101  N.  Y.  377.  An  owner's  tempo- 
rary removal  of  the  sidewalk  in  front  of  his  premises  in  order  to 
enable  him  to  cart  in  material  used  in  the  construction  of  build- 
ings does  not  constitute  a  nuisance.     8ter  v.  Tuety,  45  Hun,  49. 

It  was  held  to  the  extent  to  which  telephone  poles  were  neces- 
sary and  reasonably  sufficient  and  adapted  to  the  fixtures  and 
lines  of  the  company,  they  were  not  a  nuisance  or  an  unlawful 
obstruction,  though  they  wotild  be  wherever  that  extent  was 
exceeded.     People  v.  Metropolian  Telephone  Co.,  31  How.  596. 
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Where  defendant  was  engaged  in  supplying  a  gas-light  com- 
pany with  naphtha  hy  pumping  it  through  pipes  under  the  streets 
of  the  city,  the  pipe  being  in  good  order  and  no  evidence  of  leakage 
therefrom,  it  was  held  it  did  not  constitute  a  nuisance.  Lee  v. 
Yacuum  Oil  Co.,  7  Supp.  426.  Where  an  excavation  under  a 
sidewalk  is  made  by  the  owners  of  the  premises  and  covered  with 
flagstones  with  the  consent  of  the  authorities,  the  owner  is  not 
guilty  of  maintaining  a  nuisance  so  long  as  the  space  is  securely 
covered.     Babbage  v.  Powers,  7  Supp.  306. 

Where  it  was  alleged  that  defendant,  without  authority,  entered 
on  the  public  avenue  and  erected  a  railroad  station,  and  that  such 
station  was  an  unlawful  appropriation  of  plaintiff's  property,  judg- 
ment was  granted  directing  a  removal  of  the  station.  Perth  v. 
Manhattan  R.  B.  Co.,  11  Supp.  633. 

The  maintenance  of  an  unusually  wide  cable  slot  into  which 
bicycles  dropped,  was  held  actionable  as  a  nuisance  in  Brown  v. 
Metropolitan  St.  By.  Co.,  60  App.  Div.  184,  70  Supp,  40,  affirmed 
on  opinion  below,  171 IST.  Y.  699. 

A  stepping  stone  upon  the  sidewalk  in  front  of  a  house,  which 
does  nut  interfere  with  the  use  of  the  roadway  and  bed  of  the 
street  nor  to  any  appreciable  or  unreasonable  extent  with  the  use 
of  the  sidewalk,  does  not  constitute  a  public  nuisance,  and  is  a 
reasonable  and  necessary  use  of  the  street,  and  the  owner  of  the 
house  bf  fore  which  it  is  placed  is  not  liable  for  injuries  sustained 
by  person  who  stumbled  over  the  stone.  Decided  on  the  authority 
of  DuBois  V.  City  of  Kingston,  102  IST.  Y.  219 ;  Dougherty  v.  Vil- 
lage of  Horseheads,  159  !N.  Y.  154,  which  cases  involved  liability 
on  the  part  of  municipality  for  negligence  and  also  decided  the 
existence  of  objects  of  this  character  in  the  street  was  lawful. 
Bobert  v.  Powell,  168  N.  Y.  411,  affirming  40  App.  Div.  613,  57 
Supp.  1146. 

A  show  case  permanent  in  its  character  and  continuously  main- 
tained on  the  sidewalk  is  a  nuisance.  Wells  v.  City  of  New  York, 
45  App.  Div.  623,  60  Supp.  802. 

The  maintenance  of  a  barn  built  flush  with  the  sidewalk  of  a 
village  street  with  doors  which  in  opening  or  closing  swung  one- 
third  of  the  distance  across  the  sidewalk,  is  a  nuisance  which  makes 
the  owner  as  well  as  the  tenant  liable  for  injuries  received  by  a 
person  injured  by  the  swinging  outward  of  the  doors  while  pass- 
ing along  the  sidewalk.  Holroyd  v.  Sheridan,  53  App.  Div.  14, 
65  Supp.  442.     Appeal  dismissed,  166  K  Y.  634. 
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In  Wittleder  v.  Citizens  Elec.  Ilium.  Co.,  47  App.  Div.  410,  62 
Supp.  297 ;  s.  c,  50  App.  Div.  478,  64  Supp.  114,  it  is  held  that 
an  electric  illuminating  company  which  places  a  live  electric  wire 
in  such  close  proximity  to  a  stairway  as  to  menace  the  safety  of  a 
person  who  inadvertently  throws  his  arm  over  the  rail  of  the  stair- 
way, is  guilty  of  active  and  not  passive  negligence.  The  creator  of 
such  condition  is  the  creator  of  the  nuisance.  The  fact  that  the 
person  injured  was  a  trespasser  upon  the  stairway  was  held  not 
to  be  available  to  the  defendant,  who  was  not  the  owner  of  the 
stairway,  especially  as  it  did  not  appear  that  the  defendant  had 
any  right  to  string  its  wire  on  the  structure. 

These  cases  are  distinguished  in  Freeman  v.  Brooklyn  Heights 
B.  R.  Co.,  54  App.  Div.  596,  66  Supp.  1052. 

As  to  liability  of  property  owners  who  negligently  maintain 
a  leader  from  a  roof  of  a  building  so  as  to  discharge  water  on  the 
sidewalk  by  which  ice  is  accumulated  thereon  and  the  walk  ren- 
dered dangerous,  see  Tremblay  v.  Harmony  Mills,  171  N.  Y.  598, 
affirming  57  App.  Div.  630,  68  Supp.  1150. 

Where  a  person  carries  on  a  lawful  trade  or  business  in  such  a 
manner  as  to  create  a  nuisance  to  his  neighbor,  it  is  not  necessary 
to  the  latter's  right  of  action  that  he  should  be  driven  from  his 
dwelling,  and  it  is  sufficient  that  the  enjoyment  of  his  life  and 
property  be  rendered  uncomfortable.  The  existence  of  a  nuisance 
is  always  a  question  of  fact  to  be  determined  upon  the  evidence. 
Eoscoe  Lumber  Co.  v.  Standard  Silica  Co.,  62  App.  Div.  421,  70 
Supp.  1130. 

One  doing  business  on  a  street  in  a  populous  city  has  the  right 
to  temporarily  obstruct  the  sidewalk  in  front  of  his  place  of  busi- 
ness for  the  purpose  of  loading  merchandise,  the  right,  however,  to 
be  exercised  in  a  reasonable  manner  so  as  not  unnecessarily  to 
incumber  the  sidewalk.  When  thus  reasonably  exercising  such 
right,  the  occupant  of  the  premises  is  not  required  to  furnish  those 
passing  upon  the  sidewalk  a  safe  passage  around  the  obstruction. 
Welsh  V.  Wilson,  101  N.  Y.  254.  A  tradesman  may  convey  goods 
from  the  street  to  his  adjoining  store  and  from  the  store  to  the 
street,  and  for  that  purpose  may  temporarily  obstruct  passage  on 
the  sidewalk,  but  such  obstruction  must  not  only  be  reasonable  with 
reference  to  the  business  of  the  tradesman  but  also  with  reference 
to  the  Tights  of  the  public.     Callanan  v.  Oilman,  107  K  Y.  360. 

The  habitual  use  of  a  sidewalk  or  highway  to  the  serious  incon- 
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venienoe  of  the  public  is  a  nuisance  per  se.  When  an  unreason- 
able use  of  a  public  highway  is  shown,  and  it  also  appears  that 
such  unreasonable  use  causes  special  damages  to  an  individual,  he 
has  a  personal  right  of  action  to  compel  the  abatement  of  the 
nuisance.     Flyrm  v.  Taylor,  127  N.  Y.  596. 

An  adjacent  occupant  of  a  building  has  no  right  to  appropriate 
the  sidewalk  for  the  purpose  of  his  business  by  backing  or  placing 
vehicles  upon  it  and  thereby  obstructing  or  preventing  the  use  of 
it  by  persons  passing  along  the  street  on  foot.  Richardson  & 
Boynton  Co.  v.  Barstow  Stove  Co.,  36  St.  Kep.  983. 

Permitting  trucks  to  back  up  to  the  sidewalk  so  as  to  prevent 
the  public  from  using  it,  and  compelling  them  to  travel  on  a  plat- 
form erected  the  whole  length  of  the  premises  of  a  business  con- 
cern, is  a  nuisance  and  renders  the  proprietor  liable  for  injuries 
sustained  by  a  passerby  while  walking  on  such  platform.  Murphy 
v.  Leggctt,  29  App.  Div.  309,  51  Supp.  472,  affirmed,  164  K  Y. 
121. 

This  is  based  upon  the  ground  that  this  is  a  permanent  unau- 
thorized structure  used  in  such  a  way  as  that  pedestrians  were 
excluded  from  the  sidewalk,  and  it  was  held  that  all  who  continue, 
or  are  in  anywise  responsible  for  such  a  nuisance  in  the  street,  are 
liable  to  the  person  injured  thereby.  Citing  numerous  authorities, 
among  others  Callwnan  v.  Oilman,  107  N.  Y.  360. 

A  permanent  iron  platform  wholly  within  the  stoop  limit  pre- 
scribed by  the  city  of  New  York,  having  steps  at  either  end  at 
which  persons  may  enter  the  building  to  which  it  is  attached,  is 
not  a  nuisance  per  se.  What  constitutes  wrongful  use  of  such 
platform  is  ordinarily  a  question  of  fact,  having  reference  to  time, 
place  and  circumstances,  and  where  such  use  is  unreasonable  it 
becomes  a  nuisance,  and  a  person  who,  in  seeking  to  avoid  the 
obstruction,  passes  over  the  platform,  slips  on  the  steps  and  is 
injured,  has  a  right  to  recover;  the  muddy  steps  are  the  direct, 
the  nuisance  is  the  proximate  cause  of  the  injury.  Murphy 
Leggett,  164  'N.  Y.  121,  affirming  29  App.  Div.  309,  51  Supp.  472, 

In  Reilly  v.  Erie  R.  R.  Co.,  72  App.  Div.  476,  76  Supp.  620 
affirmed  without  opinion,  177  N.  Y.  547,  it  was  held  that  a  dyna- 
mite magazine  located  on  the  outskirts  of  a  non-incorporated  vil 
lage,  adjacent  to  a  public  highway,  at  a  place  where  there  were  a 
number  of  inhabited  houses  within  a  radius  of  1,000  feet,  it  con- 
stituted a  private  nuisance,  the  maintenance  of  which  rendered 


NUISANCE.  1401 

the  owner  liable  to  personal  injuries  sustained  in  consequence  of 
the  explosion  of  the  dynamite. 

In  Davis  v.  Niagara  Falls  Tower  Co.,  25  App.  Div.  321,  49 
Supp.  554,  it  was  held  that  an  observation  tower,  upon  which  ice 
was  formed  by  spray  from  the  falls,  which  in  time  of  thaw  was 
blown  upon  a  glass  roof  upon  adjoining  museum,  was  a  nuisance. 
Affirmed,  171 IST.  Y.  336,  opinion,  CuUen,  J.,  holding  that  although 
the  tower  was  a  safe  structure  for  the  purpose  for  which  it  was 
erected,  it  constituted  a  private  nuisance,  and  that  the  owners  of 
the  adjacent  building  were  entitled  to  a  perpetual  injunction 
restraining  the  owners  from  so  maintaining  it  that  ice  could  form 
thereon  and  fall  upon  the  adjacent  buildings  and  premises. 

In  Quigley  v.  H.  W.  Johns  Mfg.  Co.,  26  App.  Div.  434,  50 
Supp.  98,  it  was  held  that  the  cutting  of  holes  four  inches  deep  in 
pilasters,  leaving  them  at  the  thinnest  point  as  thick  as  the  neigh- 
boring wall,  did  not  create  nuisance  as  to  render  tenant  who  made 
them,  liable  for  a  fall  of  the  building  after  he  had  vacated  the 
premises. 

The  maintenance  of  a  defective  closet  and  cesspool  in  a  building 
adjoining  plaintiff's  property  by  which  part  of  plaintiff's  wall  was 
destroyed  and  his  premises  rendered  untenantable,  constitute  a  nui- 
sance. Finhelstein  v.  Ruber,  77  App.  Div.  424,  79  Supp.  334, 
affirmed,  179  N.  Y.  548. 

Construction  and  maintenance  of  an  automobile  station  in  a 
neighborhood  occupied  by  expensive  summer  residences,  does  not 
constitute  a  common-law  nuisance.  Stein  v.  Lyon,  91  App.  Div. 
593,  87  Supp.  125. 

The  operation  of  a  railroad  yard  in  an  ordinary  manner,  without 
negligence,  is  not  a  nuisance  for  which  the  owner  of  adjoining 
property  may  recover,  although  his  premises  are  injured  by  the 
smoke  and  dirt  discharged  from  the  engines,  and  his  property 
decreased  in  value,  owing  to  the  noises  and  other  inconveniences 
arising  from  the  yard.  Friedman  v.  N.  Y.  C.  &  H.  B.  R.  Co., 
89  App.  Div.  38,  85  Supp.  404,  affirmed  without  opinion,  180  IST. 
Y.  550. 

In  Townsend  v.  Bell,  42  App.  Div.  409,  59  Supp.  203,  it  is  held 
that  the  discharge  into  a  stream,  twice  a  day,  by  a  riparian  ovraer, 
of  water  used  in  dying  cloth,  the  effect  of  which  is  to  greatly  dis- 
color the  water  of  the  stream  as  it  flows  over  the  premises  of  lower 
riparian  owners,  and  to  render  it  unfit  for  any  domestic  and 
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culinary  purposes,  constitutes  an  improper  use  of  the  stream  which 
entitles  a  lower  riparian  owner  to  an  injunction  restraining  its 
continuance.  This  decision  was  based  upon  the  determination  of 
the  same  case,  62  Hun,  306,  17  Supp.  210,  which  was  also  before 
the  court,  70  Hun,  557,  24  Supp.  193,  42  App.  Div.  409,  and  was 
reversed  apparently  upon  other  grounds,  167  N.  Y.  462. 

The  case  is  cited  in  Mann  v.  Willey,  51  App.  Div.  169  (170), 
64  Supp.  589,  affirmed  without  opinion,  168  IST.  Y.  664,  to  the 
proposition  that  a  party  has  a  right  to  the  use  of  the  water  of  a 
stream  in  its  actual  purity. 

The  owner  of  a  building  rented  for  a  shooting  gallery  is  not 
liable  to  a  person  injured  by  the  negligent  manner  in  which  it  is 
conducted,  amounting  to  a  nuisance,  the  owner  having  no  knowl- 
edge thereof.  Leonard  v.  City  of  Hornellsville,  41  App.  Div.  106, 
58  Supp.  266.     Appeal  dismissed,  166  E".  Y.  590. 

The  unauthorized  piling  of  stone  flagging  in  the  limits  of  the 
street  in  front  of  defendant's  stoneyard  was  held  to  justify  the  find- 
ing of  a  nuisance.  Hyland  v.  Bums,  10  App.  Div.  386,  41  Supp. 
873. 

Where  plaintiff  passed  within  the  stoop  line  of  defendant's 
premises,  with  which  he  was  familiar,  and  slipped  and  fell  while 
walking  upon  an  iron  door,  held,  he  could  not  recover  either  on  the 
ground  of  nuisance  or  negligence.  Sandman  v.  Baylies,  21  Misc. 
523,  47  Supp.  783. 

The  temporary  piling  of  stones  on  the  sidewalk  by  a  contractor 
with  the  city  to  lay  a  sidewalk  around  a  public  building  with  the 
consent  of  the  proper  public  authorities,  in  the  course  of  the  work, 
is  not  a  nuisance.     Malhan  v.  Carlin,  93  Supp.  378. 

In  an  action  to  recover  damage  for  the  loss  of  the  services  of 
plaintiif's  wife  and  expenses  incurred  in  her  medical  treatment, 
resulting  from  injuries  received  by  her,  by  reason  of  falling  into 
a  coal  hole  located  on  the  sidewalk  in  front  of  defendant's  prem- 
ises, it  is  not  necessary  for  plaintiff  to  prove  negligence  on  the  part 
of  defendant,  nor  to  specifically  allege  that  the  acts  of  defendants 
constituted  a  nuisance.  Berger  v.  Content,  47  Misc.  390,  94 
Supp.  12. 

A  railroad  company  which  constructed  a  ditch  along  its  right  of 
way,  into  which  surplus  waters  drained,  and  a  culvert  constructed 
to  discharge  them  becoming  obstructed,  set  back  upon  adjoining 
land;  held,  liable  for  the  resulting  damage.  Branson  v.  N.  Y. 
C.  &  H.  R.  B.  Co.,  Ill  App.  Div.  737,  97  Supp.  788. 
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Leaving  a  freight  car  near  a  railroad  crossing,  otherwise  safe, 
was  held  not  to  constitute  a  nuisance,  or  afford  sufficient  founda- 
tion for  a  verdict  against  a  railroad  company  in  favor  of  one  who 
claims  his  horse  was  frightened  by  the  appearance  of  the  car. 
Hohman  v.  N.  Y.  C.  &  H.  B.  B.  Co.,  100  App.  Div.  17,  90  Supp. 
882,  affirmed  without  opinion,  184  I^.  Y.  591. 

The  lessee  of  property  affected  by  a  nuisance  created  by  the 
operation  of  an  electric  light  plant  has  a  good  cause  of  action 
against  the  operating  company  for  the  diminution  in  the  usable 
value  of  the  premises.  Blye  v.  Edison  Elec.  Ilium.  Co.,  Ill  App. 
Div.  170,  97  Supp.  592,  affirmed,  188  K  Y.  582. 

The  maintenance  of  an  unsafe  ceiling  in  a  department  owned  by 
defendant,  leased  to  plaintiff,  and  which  was  in  his  exclusive  occu- 
pation, was  held  not  to  be  a  nuisance.  Rushes  v.  Ginsberg,  99 
App.  Div.  417,  91  Supp.  216,  affirmed  without  opinion,  188  K  Y. 
630. 

The  maintenance  of  a  hub  stone  eighteen  inches  high  by  the 
side  of  a  driveway  over  a  sidewalk,  at  the  point  where  a  bridge 
was  placed  to  cross  the  gutter  from  the  curb  of  the  street,  held  not 
a  nuisance  so  as  to  entitle  one  driving  out  to  the  street  and  striking 
the  hub  stone  with  his  wheel  to  recover  damages  from  the  city  for 
the  injury  resulting.  Jordan  v.  City  of  New  York,  26  Misc.  53, 
55  Supp.  716,  affirmed,  44  App.  Div.  149,  60  Supp.  696,  affirmed, 
165  K  Y.  657,  without  opinion. 

A  deposit  of  logs  by  a  roadside,  as  to  be  likely  to  roll  into  the 
traveled  highway,  makes  the  owner  of  the  logs  liable  to  the  person 
injured.     Lawton  v.  Olmstead,  40  App.  Div.  544,  58  Supp.  36. 

The  owner  of  land  over  which  a  highway  passes  commits  a  nui- 
sance if  he  places  in  the  highway  an  obstruction  which  is  calculated 
to  frighten  horses  of  ordinary  gentleness,  unless  the  obstruction  be 
reasonably  necessary  for  the  conduct  of  his  business,  and  at  the 
same  time  does  not  unreasonably  interfere  with  the  right  of  the 
public  to  use  the  highway.  Tinker  v.  N.  Y.,  0  &  W.  B.  B.  Co.^ 
157  N.  Y.  312. 

In  Hujfmire  v.  City  of  Broolclyn,  22  App.  Div.  406,  48  Supp. 
132,  affirmed,  162  IST.  Y.  584,  it  was  held  that  a  sewer  which  was 
constructed  so  as  to  injure  private  property  was  a  nuisance  and 
gave  a  right  of  action  for  the  damage  done  thereby. 

In  McCarty  v.  Natural  Carhonic  Oas  Co.,  189  'N.  Y.  40,  modi- 
fying 114  App.  Div.  908,  100  Supp.  1127,  it  was  held:  (1)  The 
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law  relating  to  private  nuisances  is  a  law  of  degree  and  turns  on 
the  question  of  fact  whether  the  use  is  reasonable  or  not  under 
all  the  circumstances.  No  hard  and  fast  rule  controls  the  sub- 
ject, for  a  use  that  is  reasonable  under  one  set  of  facts  would  be 
unreasonable  under  another.  Whether  the  use  of  property  to 
carry  on  a  lawful  business,  which  creates  smoke  or  noxious  gases 
in  excessive  quantities,  amounts  to  a  nuisance  depends  on  the  facts 
of  each  particular  case.  Location,  prority  of  occupation  and  the 
fact  that  the  injury  is  only  occasional  are  not  conclusive,  but  are 
to  be  considered  in  connection  with  all  the  evidence  and  the  infer- 
ence drawn  from  all  the  facts  proved  whether  the  controlling  fact 
exists  that  the  use  is  unreasonable.  If  that  fact  is  found,  a  nui- 
sance is  established  and  the  sufferer  is  entitled  to  relief  in  some 
form.  Unless  that  fact  is  found,  or  it  is  an  inference  of  law  from 
other  facts  found,  no  nuisance  is  established,  even  if  he  shows  that 
he  has  suffered  some  damage,  annoyance  and  injury.  Those  evils 
are  at  times  incidental  to  civilized  life  and  he  finds  compensation 
in  the  arts  and  agencies  of  civilized  society.  What  is  reasonable 
is  sometimes  a  question  of  law  and  at  others  a  question  of  fact. 
When  it  depends  upon  an  inference,  from  peculiar,  numerous  or 
complicated  circumstances  it  is  usually  a  question  of  fact.  Whether 
the  use  of  property  by  one  person  is  reasonable,  with  reference  to 
the  comfortable  enjoyment  of  his  own  property  by  another,  gen- 
erally depends  upon  many  and  varied  facts;  such  as  location, 
nature  of  the  use,  character  of  the  neighborhood,  extent  and  fre- 
quency of  the  injury,  the  effect  on  the  enjoyment  of  life,  health 
and  property,  and  the  like. 

(2)  In  a  country  district  suitable  for  country  homes,  the  use 
of  soft  coal  in  a  factory  so  situated  that  thick  black  smoke  there- 
from, great  in  volume  and  dense  in  quality,  envelops  and  discolors 
a  neighboring  dwelling  house,  causing  much  discomfort  and  some 
financial  loss  to  the  occupants,  constitutes  a  nuisance  when  such 
use  of  soft  coal  is  not  necessary  for  the  practical  running  of  the 
plant  and  is  not  a  reasonable  use  of  the  manufacturing  property, 
which  in  this  case  was  a  question  of  fact. 

(3)  A  judgment,  however,  permanently  restraining  the  burn- 
ing of  soft  coal  in  the  factory  is  too  broad,  being  unlimited  as  to 
time  and  circumstances  and  should  be  modified.  By  the  use  of 
some  known  appliance  or  one  which  might  become  known,  the 
defendant  might  be  able  to  bum  soft  coal  without  an  injury  to 
the  plaintiff  and  it  cannot  lawfully  be  deprived  of  that  right. 
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AKTICLE  V. 

REMEDIES. 

Suhd.  I.   Abatement,  1405. 

Subd.  2.   Statutory  and  equitable  actions,  1407. 

§  1660.    When  action  may  be  brought,  1407. 

§  1663.  Application  of  this  article,  1407. 

Sub.  1.     Abatement. 

At  eommon  law  a  remedy  for  nuisance  existed  by  abatement ;  it 
being  held  to  be  a  settled  principle  of  the  common  law  that  what- 
ever obstructed  travel  on  highways  and  navigable  streams  was  a 
common  and  public  nuisance,  which  might  be  abated  by  any  of  the 
King's  subjects.     4  Bl.  167. 

In  'Wetmore  v.  Tracey,  14  Wend.  250,  it  is  said  that  any  citizen 
has  a  right  to  abate  a  public  nuisance,  and  that  the  authorities  are 
uniform  upon  that  question.  It  is  further  held,  however,  that 
the  summary  abatement  of  the  nuisance  by  an  individual  is  always 
at  the  peril  of  having  the  actors  deemed  trespassers,  unless  the 
existence  of  the  nuisance  is  established. 

It  is  said,  Joyce  on  Nuisance,  §  370,  that  the  doctrine  recog- 
nized by  the  better  authorities  and  which  may  be  said  to  be  the 
prevailing  one,  is  that  an  individual  acquires  no  right  to  sum- 
marily abate  a  public  nuisance  from  the  sole  fact  of  the  existence, 
but  that  to  entitle  him  to  so  abate  the  same  there  must  be  some 
special  injury  to  him.  Citing  to  the  point  Griffith  v.  McCullum, 
46  Barb.  561 ;  Harrower  v.  Bitzsen,  37  Barb.  301. 

The  right  to  abate  a  public  nuisance  is  considered  in  Lawton  v. 
Steele,  119  IST.  Y.  226,  where  it  is  held  that  the  Constitution  of  this 
State  has  not  taken  away  the  common-law  right  of  abatement  of 
nuisance  by  summary  proceedings,  or  that  there  are  limitations 
upon  the  process  of  abating  a  nuisance.  That  a  public  nuisance 
can  only  be  abated  by  an  individual  where  it  obstructs  his  private 
right,  or  interferes  at  the  time  with  the  enjoyment  of  a  right  com- 
mon to  many,  and  he  thereby  sustains  special  injury.  That  the 
Legislature  may  declare  nuisances  and  direct  a  summary  abate- 
ment by  executive  officers  under  certain  circumstances,  as  where 
the  nuisance  can  only  be  abated  by  the  destruction  of  the  property 
in  which  it  consists,  citing  as  illustration,  an  affected  cargo  of 
clothing,  impure  and  unwholesome  food. 

The  rule  that  that  which  is  exclusively  a  common  or  public  nui- 
sance cannot  legally  be  abated  by  the  private  acts  of  individuals ; 
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tbat  the  remedy  is  an  indictment,  unless  some  other  remedy  has 
been  provided  by  statute,  does  not  apply  to  cases  where  a  statutory 
remedy  has  been  provided.  Village  of  Hempstead  v.  Ball  Electric 
Co.,  9  App.  Div.  48,  41  Supp.  124. 

The  povsrer  of  a  health  commissioner  of  a  city  to  abate  nuisances 
must  be  exercised  in  a  reasonable  manner.  Eckhardt  v.  City  of 
Buffalo,  19  App.  Div.  1,  46  Supp.  204. 

This  ease  holds  that  the  acts  of  municipal  authorities  in  abating 
nuisances  are  not  subject  to  judicial  interference  unless  they  are 
manifestly  unreasonable  or  oppressive,  or  unwarrantably  invade 
private  right,  or  clearly  transcend  the  powers  granted  to  such 
authorities.  Affirmed,  156  ^.  Y.  658.  Followed  in  Haag  v. 
City  of  Mt.  Vernon,  41  App.  Div.  366,  holding  that  when  a  board 
of  health  takes  action  beyond  what  is  necessary  to  abate  a  nuisance, 
and  assumes  to  erect  buildings  or  construct  drains  which  are  not 
necessary  for  that  purpose,  it  goes  beyond  the  legitimate  scope  of 
its  powers  and  cannot  impose  such  a  burden  upon  the  individual 
or  his  property. 

Although  in  Health  Department  v.  Rector,  145  IST.  Y.  32,  the 
court  upheld  the  right  of  a  board  of  health,  under  a  positive  statute, 
to  compel  the  owner  of  a  house  to  place  water  pipes  and  faucets 
upon  each  floor ;  holding,  however,  that  if  the  expense  to  which  the 
individual  would  be  put  under  such  circumstances  would  amount 
to  an  unreasonable  sum,  that  would  be  material  upon  the  question 
of  right  to  enforce  the  statute. 

The  fact  that  a  building  constituting  a  nuisance  deprives  the 
owner  of  an  adjoining  building  of  proper  ventilation,  does  not 
justify  its  destruction.  It  cannot  be  destroyed  unless  its  destruc- 
tion is  the  only  method  by  which  the  nuisance  can  be  abated. 
Health  Department  v.  Dassori,  21  App.  Div.  348,  47  Supp.  641. 
Appeal  dismissed,  159  K  Y.  245. 

An  ordinance  prohibiting  the  maintenance  of  any  privy  vault 
within  twenty-five  feet  of  any  door  or  window  of  any  residence, 
declaring  the  same  a  nuisance,  is  a  reasonable  regulation  and  the 
nuisance  may  be  abated  by  the  health  officer.  Cartwright  v.  City 
of  Gohoes,  39  App.  Div.  69,  56  Supp.  731,  affirmed,  165  K  Y. 
631. 

In  Colon  V.  Lisk,  153  N.  Y.  188,  a  statute  was  held  unconstitu- 
tional which  provided  for  summary  seizure  of  property,  holding 
that  it  was  in  contravention  of  the  right  of  trial  by  jury.  Affirm- 
ing 13  App.  Div.  195,  43  Supp.  364. 


NUISANCE.  1407 

Sub.  2.     Statutory  and  Equitable  Actions.     §§  1660,  1663. 

§  1660.   Wlien  action  may  he  brought. 

An  action  for  a  nuisance  may  be  maintained  in  any  case,  where  such  an 
action  miglft  have  been  maintained  under  the  laws  in  force,  immediately  before 
thia  act  takes  effect. 

§  1663.   Application  of  this  article. 

This  article  does  not  affect  an  action,  wherein  the  complaint  demands  judg- 
ment for  a  sum  of  money  only. 

It  is  said  by  the  codifiers  that  the  remedy  afforded  by  this  article 
has  long  been  out  of  favor,  both  with  the  courts  and  the  profession, 
since  an  action  for  damages,  or  in  the  nature  of  a  suit  in  equity, 
appears  to  afford  an  ample  remedy.  It  was  said  in  AiJcin  v.  Bene- 
dict, 39  Barb.  400,  to  be  the  appropriate  remedy.  At  common  law 
the  remedy  was  by  action  on  the  case  or  writ  of  nuisance ;  the  latter 
remedy  was  abolished  by  the  old  Code,  §  453.  The  action  in 
equity  remains.     Parker  v.  Laney,  1  T.  &  C.  590. 

The  provisions  of  §  1660  refer  to  the  common-law  action  of 
nuisance ;  that  is  to  say,  either  to  an  action  on  the  case  for  dam- 
ages, or  to  an  action  to  abate  a  nuisance.  An  equity  action  to 
restrain  a  wrong  constituting  a  nuisance  is  not  triable  by  a  jury, 
within  the  provisions  of  §  968  of  the  Code.  Goldschmidt  v.  New 
York  Steam  Co.,  7  App.  Div.  317,  40  Supp.  169,  citing  Cogswell 
V.  New  York,  etc.,  Co.,  105  N.  Y.  319,  and  commenting  upon 
Lefrois  v.  County  of  Monroe,  88  Hun,  109. 

A  party  affected  by  a  nuisance  appears  to  have  three  remedies. 
First,  an  action  under  §  1660,  which  may  be  maintained^  in  any 
case  where  such  an  action  might  have  been  maintained  under  the 
laws  in  force  before  the  Code  went  into  operation.  That  is  the 
statutory  action  for  nuisance  based  upon  the  writ  of  nuisance  which 
existed  at  common  law,  but  was  never  favored  by  the  courts,  and 
was  regarded  as  inadequate  and  obsolete.  The  provisions,  how- 
ever, with  regard  to  the  common-law  writ  were  enacted  in  the 
Eevised  Statutes,  2  R.  S.  332,  §  1 ;  but  upon  the  enactment  of  the 
Code  of  Procedure  change  was  made,  so  that  under  the  Code  of 
Procedure,  and  the  present  Code,  §  1662,  the  final  judgment  may 
either  award  the  plaintiff  damages  or  direct  the  removal  of  the 
nuisance  or  both,  differing  in  this  respect  from  the  provisions  of 
the  Eevised  Statutes  and  the  writ  of  nuisance,  as  it  formerly 
existed,  which  required  that  the  nuisance  be  removed  and  that 
the  plaintiff  recover  damages.  Hadcock  v.  City  of  Gloversville, 
96  App.  Div.  130  (132),  89  Supp.  74. 
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The  second  remedy  is  that  referred  to  by  §  1663,  wherein  it  ia 
provided  that  the  article  relative  to  the  action  for  a  nuisance  does 
not  affect  an  action  in  which  the  complaint  demands  judgment  for 
a  sum  of  money  only.  That  is  to  say,  a  common-law  action  in 
which  the  only  relief  asked  is  money  damages. 

In  both  the  actions  above  referred  to  application  may  be  made 
for  an  injunction  pendente  lite  under  the  provisions  of  the  Code 
relative  to  injunctions,  and  where  a  perpetual  injunction  is  asked 
in  a  common-law  action  in  connection  with  a  demand  for  money 
damages,  that  relief  can  also  be  granted  in  a  proper  case. 

Third.  An  equitable  action  to  restrain  a  nuisance  and  for  dam- 
ages. The  complaint  in  such  an  action  may  ask  for  equitable 
relief  and  for  damages,  and  both  kinds  of  relief  may  be  obtained 
in  such  an  action.  Garrett  v.  Wood,  57  App.  Div.  242,  68  Supp, 
157. 

The  courts  have  considered  the  question  as  to  whether  plaintiff, 
a  party,  is  entitled  to  a  jury  trial  in  an  action  of  this  character 
under  the  provisions  of  §  968,  which  requires  an  action  "  for 
nuisance  to  be  tried  by  a  jury,"  question  being  as  to  whether  that 
provision  applies  only  to  "  action  for  a  nuisance  "  authorized  by 
§  1660,  which  is  a  purely  common-law  action. 

It  is  said,  in  Miller  v.  Edison  Electric  Ilium.  Co.,  78  App.  Div. 
390  (391),  80  Supp.  319,  that  equity  has  always  had  concurrent 
jurisdiction  with  courts  of  law  in  matters  relating  to  a  private 
nuisance,  and  might  restrain  such  nuisance  by  injunction,  and  it 
is  held  that  a  suit  properly  brought  as  one  in  equity,  is  not  one 
which  is  necessarily  triable  by  jury.  The  court,  in  the  opinion, 
calls  attention  to  the  discrimination  to  be  made  between  suit  in 
equity  of  the  character  of  the  one  then  at  bar  and  "  action  for  a  nui- 
sance "  provided  for  by  the  article  of  the  Code  now  under  consid- 
eration, and  to  the  fact  that  the  ruling,  with  reference  to  trial  by 
jury,  has  no  relation  to  the  question  of  a  trial  by  jury  of  specific 
issues  sent  from  a  court  of  equity  to  be  so  tried. 

This  case  distinguishes  McNulty  v.  3Ii.  Morris  Electric  Lt.  Co., 
172  ]Sr.  Y.  410,  where  it  was  held  that  when  the  right  of  equitable 
relief  no  longer  existed,  although  the  action  has  been  properly  tried 
for  that  purpose,  the  action  was  shorn  of  its  equitable  features, 
and  as  it  left  nothing  but  a  claim  for  damages,  defendant  was 
entitled  to  a  trial  by  jury.  In  that  case  the  lessee  had  brought  an 
action  in  equity  to  restrain  a  nuisance,  to  which  was  joined  as  a 
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mere  incident  the  claim  for  damages.  The  lease  expired  before 
the  action  was  brought  to  trial  and  hence  plaintiff  had  no  right  to 
equitable  relief.  In  the  opinion  (Parker,  J.,  page  414),  there  is 
an  intimation  that  trial  by  jury  is  a  matter  of  right  to  the  defend- 
ant in  such  case  under  the  Code  provisions. 

It  is  said,  in  Miller  v.  Edison  Co.,  supra,  by  the  court,  that  it 
does  not  regard  the  case  as  having  the  effect  of  overruling  what 
was  understood  to  be  the  law  upon  the  subject,  "  notwithstanding 
some  expressions  in  the  opinion  of  the  court  relied  on  by  the 
respondent  herein." 

In  Miller  v.  Edison  Elec.  Ilium.  Co.,  184  N.  Y.  17,  Gray,  J., 
dissenting  opinion,  concurred  in  by  Bartlett  and  Haight,  JJ.,  dis- 
tinguishes the  McNulty  case  upon  the  question  as  to  the  right  to 
give  a  money  judgment  where  equitable  relief  was  denied;  and 
CuUen,  Ch.  J.,  in  delivering  the  opinion  of  the  court,  concurred  in 
by  all  the  members  of  the  court  other  than  those  concurring  in  the 
dissenting  opinion,  states,  at  page  20,  that  he  adopts  Judge  Gray's 
statement  of  facts  and  concurs  with  him  that  the  action  was  prop- 
erly brought  in  equity,  "  that  it  was  triable  by  the  court  and  that 
the  defendant  was  not  entitled  to  a  jury  trial  as  of  right."  In  that 
case  the  court  had  obtained  jurisdiction  of  an  action  brought  by  a 
landowner  to  restrain  a  nuisance  and  for  damages.  It  was  found 
that  the  nuisance  was  practically  abated  at  the  time  of  the  trial 
and  that  it  was  improbable  that  any  would  be  created  in  the  future, 
and  damages  were  given.  The  syllabus  states  the  conclusion  of  the 
court  to  be  that  "  the  denial  of  equitable  relief  in  an  action  brought 
to  restrain  the  continuance  of  a  nuisance,  and  to  recover  the  dam- 
ages sustained,  does  not  make  the  action  triable  as  of  right  by  a 
jury." 

In  Tucker  v.  Edison  Elec.  Ilium.  Co.,  100  App.  Div.  407,  91 
Supp.  439,  the  McNulty  case  (172  N.  T.  410)  is  again  distin- 
guished upon  the  ground  that  in  the  case  when  the  trial  came  on  it 
did  not  appear  plaintiff  would  not  be  entitled  to  an  injunction,  but 
insisted  that  he  would  be  able  to  establish  a  case  for  the  injunc- 
tion and  endeavored  to  do  so,  while  in  the  McNulty  case  it  was 
conceded  before  the  trial  that  plaintiff  had  no  right  to  equitable 
relief.  This  case  was  affirmed  with  costs  without  opinion,  184 
K  Y.  548. 

It  was,  however,  held  in  Ackerman  v.  N.  Y.  &  Brooklyn  Bridge, 
10  App.  Div.  22,  41  Supp.  SIO,  that  where  the  evidence  in  an 
Actions,  Vol.  II  —  89 
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equity  action  is  not  sufficient  to  sustain  an  injunction  restraining  a 
nuisance,  the  action  would  not  be  retained  in  order  to  give  damages. 

This  case  does  not  appear  to  be  cited  in  the  subsequent  discussion 
in  the  Appellate  Division  and  Court  of  Appeals  upon  this  subject. 
Upon  the  right  to  give  damages  vrhile  refusing  equitable  relief,  see 
Sadlier  v.  Ciii/  of  New  York,  104  App.  Div.  85. 

In  Cogswell  v.  New  York,  New  Haven  and  Hartford  R.  R.  Co., 
105  'N.  Y.  319,  this  action  is  defined  as  being  a  remedy  for  dam- 
ages and  for  the  abatement  of  a  private  nuisance,  a  legal  action 
technically  known  as  an  assize  of  nuisance,  it  was  part  of  the  judg- 
ment that  the  nuisance  be  abated,  citing  3  Blackstone's  Com., 
220 ;  Waggoner  v.  Jermalne,  3  Denio,  306,  and  the  legal  remedy 
by  writ  of  nuisance  for  the  recovery  of  damages  and  an  abatement 
of  the  nuisance  was  retained  by  the  Revised  Statutes,  and  though 
the  writ  of  nuisance  was  abolished,  the  same  relief  may  now  be 
had  in  an  ordinary  civil  action  under  the  Code. 

The  present  action  seems  to  be  a  provision  for  both  the  removal 
of  the  nuisance  and  the  recovery  of  the  damages  occasioned  by  it. 
But  in  equity  the  continuance  of  the  nuisance  can  be  restrained 
and  damages  recovered  as  an  incident.  Hudson  v.  Caryl,  44  'N. 
Y.  553.  An  action  both  legal  and  equitable  in  its  character  may 
be  maintained  by  the  people,  through  the  attorney-general,  for  the 
removal  of  a  nuisance,  for  an  injunction  against  its  continuance 
and  for  damages.  People  v.  Met.  Tel.  &  Tel.  Co.,  11  Abb.  N.  C. 
304. 

Johnston  v.  Manhattam,  Ry.  Co.,  41  St.  Eep.  682,  following  105 
17.  Y.  321,  7  St.  Rep.  203,  holds  that  an  action  in  which  the  com- 
plaint prays  judgment  for  damages  and  the  abatement  of  the  nui- 
sance complained  of,  and  also  for  an  injunction  restraining  the 
defendants  from  continuing  the  nuisance  and  permitting  its  lands 
to  be  used  for  the  purpose  of  carrying  on  any  business  thereon 
which  shall  injure  the  plaintiff  in  the  enjoyment  of  her  property, 
is  not  an  action  for  nuisance  within  §  968  of  the  Code,  which  pro- 
vides for  a  trial  by  jury  in  an  action  for  nuisance.  Reading  that 
section  in  connection  with  §  1660,  an  equitable  action  to  restrain 
the  continuance  of  a  nuisance  is  not  the  statutory  action,  and  the 
mere  allegation  in  the  complaint  that  the  trespass  upon  real  estate 
is  unauthorized  and  is  a  nuisance,  and  asking  that  the  continuance 
of  such  trespass  be  enjoined,  would  not  make  the  action  one  for  a 
nuisance  in  which  the  plaintiff  is  entitled  as  matter  of  right  to  a 
trial  by  jury. 
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Cogswell  v.  New  York,  New  Haven  <&  HaHford  B.  B.  Co.,  105 
N.  Y.  319,  followed  above,  holds  that  where  a  party  elects  to  bring 
an  action  for  both  legal  and  equitable  relief  in  respect  to  the 
same  cause  of  action,  the  case  is  not  one  of  right  triable  by  a  jury, 
and  by  such  election  he  submits  to  have  the  issues  tried  by  the 
court  alone  or  with  the  aid  of  the  jury,  as  the  court  in  its  discretion 
may  determine,  according  to  the  practice  in  equity  cases,  and  that 
an  equitable  action  to  restrain  the  continuance  of  a  nuisance,  or 
an  action  for  a  nuisance  in  which  equitable  relief  is  also  demanded, 
is  not  an  action  for  a  nuisance  within  the  meaning  of  the  pro- 
visions of  the  Code  giving  jury  trial.  Where  the  complaint  asked 
judgment  for  damages  and  for  an  abatement  of  an  alleged  nui- 
sance, and  also  for  an  injunction  restraining  a  continuance  of  the 
nuisance,  a  jury  trial  is  not  a  matter  of  right.  To  same  effect  is 
Dean  v.  Berm,  69  Hun,  519,  52  St.  Eep.  844,  23  Supp.  708, 
affirmed,  142  N.  Y.  684. 

In  Bobinson  v.  Smith,  25  St.  Kep.  647,  it  is  said,  citing 
HutcJiins  V.  Smith,  63  Barb.  252,  that  there  is  ample  authority  to 
establish  the  right  of  the  plaintiff  to  maintain  a  suit  in  which  he 
may  both  recover  damages  for  the  nuisance  and  remove  it  by  the 
aid  of  the  law.  A  further  citation  is  made  establishing  the  same 
rule,  of  Harrison  v.  Peck,  56  Barb.  252 ;  Beir  v.  Cook,  37  Hun, 
38 ;  Horton  v.  Brownsey,  10  St.  Rep.  800. 

Many  of  the  cases  cited  are  actions  in  equity,  as  the  rule  is  the 
same  in  both  actions,  and  in  Article  IX  the  method  of  restraining 
a  nuisance  is  considered,  as  it  may  be  invoked  pending  the  action 
at  common  law  under  the  provisions  of  the  Code. 

An  action  in  equity  is  preferable  and  should,  unless  a  jury  trial 
is  desired,  be  adopted  instead  of  the  action  given  by  the  Code. 
The  authorities  cited  will,  however,  be  equally  valuable  in  the 
equity  suit  and  the  common-law  action. 

AETICLE  VI. 

WHO  CAN  MAINTAIN"  THE  ACJTION. 

It  is  said  that  the  fundamental  principle  governing  the  applica- 
tion of  the  law  of  nuisance  is  that  "  Every  person  is  entitled,  in 
some  degree  at  least,  to  the  enjoyment  of  certain  private  rights, 
whether  they  are  personal  or  property  rights,  or  both,  and  also  to 
the  enjoyment  of  certain  public  rights,  and  when  such  rights 
clearly  exist,  or  are  vested,  there  ought  not  to  be  an  unlawful  or 
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unreasonable  violation  or  infringement  thereof  whicli  will  work  a 
material  injury  or  damage  to  the  person  or  persons  in  whom  they 
exist  or  are  vested  either  individually,  as  a  private  citizen,  or 
collectively;  nor  should  there  be  an  omission  to  perform  a  duty, 
which  one  is  legally  obligated  to  perform,  which  will  cause  another 
such  material  injury  or  damage."    Joyce  on  Nuisance,  §  25. 

The  people,  through  the  attorney-general,  may  maintain  an 
action  for  the  removal  of  an  alleged  nuisance.  People  v.  Metro- 
politan T.  &  T.  Co.,  64  How.  120,  11  Abb.  IsT.  C.  304,  citing 
People  V.  Vanderhilt,  26  N.  Y.  287,  holding  that  a  nuisance  can 
be  abated  at  the  suit  of  the  people  irrespective  of  the  question 
whether  any  damage  arises  therefrom. 

A  building  which  encroaches  upon  a  public  highway  is  a  public 
nuisance,  and  an  action  to  abate  such  nuisance  by  removal  of  the 
building  by  mandatory  injunction,  may  be  maintained  by  the  vil- 
lage in  which  the  street  is  located.  Village  of  Oxford  v.  Wilr 
lougJiby,  181  N.  Y.  155,  citing  Wahemam,  v.  Wilbur,  147  K  Y. 
657. 

In  City  of  New  York  v.  Knickerhocker  Trust  Co.,  104  App. 
Div.  223,  93  Supp.  937,  the  court  discusses  the  question  as  to  what 
constitutes  a  public  nuisance,  and  stating  that  the  authorities  fully 
sustain  the  view  that  where  the  damage  or  injury  is  common  to  the 
public,  redress  is  promptly  sought  by  a  proceeding  in  behalf  of 
the  public,  and  that  a  municipal  corporation  has  power  to  file  a  bill 
in  equity  to  protect  the  rights  of  the  public.  Citing  numerous 
authorities. 

In  Town  of  North  Hempstead  v.  Oallagher,  6  App.  Div.  610, 
39  Supp.  1134,  it  was  held  that  trustees  of  a  village  had  a  right  to 
maintain  an  equitable  action  to  restrain  unlawful  interference  with 
the  village  highway. 

Trustees  of  a  village  have  a  right,  in  the  name  of  the  village,  to 
compel  the  removal  of  unused  poles,  wires  and  lamps  by  the  owners 
thereof  on  the  ground  that  they  constitute  an  unlawful  obstruction 
of  the  highway  amounting  to  a  public  nuisance.  Village  of  Hemp- 
stead v.  Ball  Electric  Co.,  9  App.  Div.  48,  41  Supp.  124. 

But  an  individual  cannot  maintain  an  action  for  the  abatement 
of  a  public  nuisance.  Spader  v.  New  York  Elevated  B.  B.,  3 
Abb.  N.  C.  467.  Since  a  party  must  sustain  some  specific  dam- 
age peculiar  to  himself  before  he  can  maintain  such  action  (Pierce 
V.  Dart,  7  Cow.  609),  therefore  a  riparian  owner  cannot  maintain 
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an  action  for  the  continuous  mooring  of  rafts  to  his  land  so  as  to 
Tje  an  obstruction  to  the  river,  as  it  is  a  public  nuisance.  Moore 
V.  Jackson,  2  Abb.  'N.  C.  211.  Owners  of  a  church  cannot  main- 
tain an  action  for  a  nuisance  caused  by  noise  of  a  railroad.  First 
Baptist  Church  v.  Utica  &  Schenectady  B.  B.  Co.,  6  Barb.  313, 
although  the  contrary  is  held  in  First  Baptist  Church  v.  Schenec- 
tady &  Troy  B.  B.  Co.,  5  Barb.  79. 

The  rule  is  that  an  individual  cannot  maintain  a  private  action 
for  damages  on  account  of  a  public  nuisance,  unless  the  injury 
done  to  him  be  direct  or  special  or  such  as  is  not  common  to  others 
affected  by  the  nuisance.     Dougherty  v.  Bunting,  1  Sandf.  1. 

The  construction  of  a  bridge  over  the  waters  of  the  shores  of  a 
bay,  if  an  unlawful  obstruction  to  navigation,  may  be  redressed 
by  proper  proceedings  on  behalf  of  the  public ;  but  a  private  per- 
son who  has  not  suffered  any  special  injury  has  no  standing  to 
maintain  such  an  action.  Boe  v.  Strong,  107  IST.  Y.  350.  Where 
a  complaint  against  the  erection  of  a  frame  house  in  a  city  con- 
tained no  averment  of  special  damages,  it  was  held  a  mere  viola- 
tion of  the  city  ordinance  did  not  give  plaintiff  a  right  of  action. 
Young  v.  Scheu,  30  St.  Eep.  608.  A  public  nuisance  does  not 
create  a  private  cause  of  action  unless  a  private  right  exists  and  is 
specially  injured  by  it.  Abendroth  v.  Metropolitan  By.  Co.,  122 
N.  Y.  17. 

A  private  person  cannot  maintain  an  action  to  restrain  the 
erection  of  a  nuisance  near  the  waters  of  a  navigable  stream. 
The  people  only  can  maintain  an  action  to  restrain  a  nuisance 
by  way  of  dike  on  lands  under  water.  This  is  an  injury  if  a  nui- 
sance to  the  common  right  of  the  public  to  navigate  the  waters. 
Knickerbocher  Ice  Co.  v.  Schultz,  116  N.  Y.  382.  The  fact  that 
a  person  has  to  pass  over  a  highway  more  frequently  than  others 
does  not  establish  such  special  damages  as  will  authorize  a  private 
action  for  its  abatement  as  a  nuisance.  Wakeman  v.  Wilbur,  4 
Supp.  938;  s.  c,  21  St.  Rep.  556.  An  action  may  be  maintained 
by  the  people  for  the  removal  of  a  nuisance  and  for  damages. 
People  V.  Metropolitan,  etc..  Telegraph  Co.,  11  Abb.  N.  C.  304,  64 
How.  120.  Where  the  complaint  alleged  that  the  running  of 
defendant's  trains  on  the  public  street  in  front  of  plaintiff's  house 
caused  vibration  of  the  ground  and  jarred  plaintiff's  house  so  that 
the  walls  were  cracked,  the  trains  were  run  at  short  intervals, 
making  much  noise  and  emitting  smoke  and  gas  obnoxious  and 
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offensive  to  plaintiff,  that  the  operation  of  the  trains  caused  plain- 
tiff intense  mental  anxiety  and  distress,  shows  sufficient  special 
injury  to  enable  plaintiff  to  maintain  the  action  where  the 
demurrer  admits  the  wrongful  occupation  of  the  street.  Wilchen 
V.  West  Brooklyn  R.  R.  Co.,  1  Supp.  791. 

In  order  that  an  action  to  abate  a  public  nuisance  may  be  main- 
tained by  a  private  person,  some  special  damage  of  a  substantial 
nature  must  be  shown.  Wolf  v.  Manhatian  R.  Co.,  51  Misc.  426, 
101  Supp.  493. 

It  seems  that  the  mere  fact  of  a  business  being  carried  on 
which  may  be  shown  to  be  immoral  and  therefore  prejudicial  to 
the  neighborhood,  furnishes  of  itself  no  ground  for  equitable 
interference  at  the  suit  of  a  private  person,,  although  the  use  of 
the  property  may  be  unlawful  or  unreasonable,  unless  special 
damage  can  be  shown,  a  neighboring  property  owner  cannot  have 
a  private  right  of  action,  and  that  only  the  public  authorities  acting 
in  the  common  interest  can  interfere  for  the  suppression  of  a  com- 
mon nuisance,  and  an  unlawful  use  of  property  which  renders  the 
premises  of  a  neighbor  unfit  for  comfortable  or  respectable  occu- 
pation or  enjoyment,  is  a  private  nuisance  against  which  the  pro- 
tection of  the  court  may  be  invoked,  although  the  use  complained 
of  also  constitutes  public  nuisance.  Cranford  v.  Tyrell,  128  N. 
Y,  343. 

A  hotel  owner  whose  business  has  been  injured  by  an  unlaw- 
ful obstruction  of  the  street,  by  which  travel  has  been  diverted, 
may  maintain  an  action  in  equity  to  restrain  the  continuance  of 
the  nuisance  and  for  damages.  Buchholz  v.  N.  Y.,  L.  E.  &  W.  B. 
R.  Co.,  148  K  Y.  640,  43  N.  E.  Eep.  76,  reversing  66  Hun,  3Y7, 
21  E".  Y.  Supp.  503,  50  St.  Eep.  670.  A  tenant  who  takes  his 
lease  with  knowledge  of  the  existence  of  a  public  nuisance  affecting 
the  premises  cannot  recover  damages  from  the  city,  unless  the 
nuisance  was  increased  in  some  way  during  his  tenancy.  Yoos  v. 
City  of  Rochester,  92  Hun,  481,  36  W.  Y.  Supp.  1072,  72  St.  Rep. 
412.  An  individual  cannot  maintain  an  action  for  a  public  nui- 
sance without  proof  of  special  damages;  but  any  special  damage, 
however  small,  will  authorize  the  action.  Lansing  v.  Smith,  8 
Cow.  146 ;  s.  c,  4  Wend.  9 ;  Lansing  v.  Wiswall,  5  Den.  213 ;  Fort 
Plain  Bridge  Co.  v.  Smith,  30  IST.  Y.  44 ;  Anderson  v.  R.  L.,  etc., 
R.  R.  Co.,  9  How.  553;  Dougherty  v.  Bunting,  1  Sandf.  1; 
DeLaney  v.  Blizzard,  7  Hun,  7 ;  Morgan  v.  City  of  Binghamton, 
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32  Hun,  602 ;  Burnett  v.  Bagg,  67  Barb.  154 ;  Trenor  v.  Jackson, 
46  How.  389 ;  Milhau  v.  Sharp,  27  IST.  Y.  612 ;  Francis  v.  Schoell- 
hopf,  53  N".  Y.  152;  Negus  v.  Ciii/  o/  Brooklyn,  1  Civ.  Pro.  K. 
471 ;  Adams  v.  Popham,  76  N.  Y.  411 ;  Gillispie  v.  Forrest,  18 
Hun,  110 ;  /S'poJer  v.  iV.  Y.  Elevated  B.  B.  Co.,  3  Abb.  N.  C.  467 ; 
Crooke  v.  Anderson,  23  Hun,  266 ;  Callanan  v.  Oilman,  107  N.  Y. 
360.  As  to  what  constitutes  a  public  nuisance  and  what  must  be 
averred,  see  Knox  v.  The  Mayor,  55  Barb.  404.  When  an  act, 
besides  being  a  public  nuisance,  will  be  specially  injurious  to 
several  separate  owners  of  real  estate,  they  can  join  in  an  action, 
and  where  the  question  is  one  of  common  or  general  interest  to 
many  persons,  or  where  the  persons  who  might  be  made  parties 
are  many,  and  it  may  be  impracticable  to  bring  them  all  before  the 
court,  one  or  more  may  sue  for  the  benefit  of  all,  and  the  various 
allegations  in  the  complaint,  in  relation  to  the  damages  which  will 
be  caused  to  such  other  parties,  are  not  irrelevant.  Astor  v.  N.  Y. 
Arcade  Bailway  Co.,  3  St.  Eep.  188. 

In  Francis  v.  Schoellkopf,  53  N.  Y.  152,  this  subject  is  fully 
considered.  The  defendant  was  carrying  on  the  business  in  the 
neighborhood  of  plaintiff's  property  in  such  a  way  as  to  create  a 
nuisance  by  reason  of  offensive  smells,  injuring  the  rental  value  of 
plaintiff's  property.  Other  houses  in  the  vicinity  were  affected 
in  a  manner  similar  to  those  of  plaintiff,  and  it  was  claimed  that 
as  the  nuisance  affected  a  large  number  of  houses  it  was  common 
and  public,  and  therefore  no  one  could  maintain  an  action  for  his 
particular  injury,  the  only  remedy  being  an  indictment  for  the 
common  injury   to   the   public.     The   court   said    (page   154) : 

"  The  error  of  this  is  obvious  both  upon  principle  and  authority. 
The  idea  that  if  by  a  wrongful  act  a  serious  injury  is  inflicted 
upon  a  single  individual  a  recovery  may  be  had  therefor  against 
the  wrongdoer,  and  that  if  by  the  same  act  numbers  are  so  injured 
no  recovery  can  be  had  by  any  one,  is  absurd.  This,  stripped  of 
verbiage,  is  the  ground  of  the  motion.  It  is  said  that  holding  the 
defendant  liable  to  respond  in  an  action  to  each  one  injured  will 
lead  to  a  multiplicity  of  actions.  This  is  true,  but  it  is  no  defence 
to  a  wrongdoer  when  called  upon  to  compensate  for  the  damages 
sustained  from  his  wrongful  act  to  show  that  he  by  the  same  act 
inflicted  the  like  injury  upon  numerous  other  persons.  The  posi- 
tion is  unsustained  by  any  authority.  While  in  the  application 
to  particular  cases  there  is  some  conflict,  yet  there  is  none  what- 
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ever  in  the  rule  itself.  That  rule  is  that  one  erecting  or  main- 
taining a  common  nuisance  is  not  liable  to  an  action  at  the  suit  of 
one  who  has  sustained  no  damage  therefrom  except  such  as  is  com- 
mon to  the  entire  community,  yet  he  is  liable  at  the  suit  of  one  who 
has  sustained  damage  peculiar  to  himself.  No  matter  how 
numerous  the  persons  may  be  who  have  sustained  this  peculiar 
damage,  each  is  entitled  to  compensation  for  his  injury.  When 
the  injury  is  common  to  the  public  and  special  to  none,  redress 
must  be  sought  by  a  criminal  prosecution  in  behalf  of  all." 

The  wrongful  construction  of  a  railroad  through  a  forest  pre- 
serve was  held  not  to  afford  ground  for  a  private  action  to  a  hotel 
corporation,  whose  business  was  likely  to  be  interfered  with 
thereby,  on  the  ground  that  such  an  act  does  not  cause  such  sepa- 
rate and  peculiar  injury  distinct  from  that  received  by  the  public 
at  large,  as  justifies  a  suit  by  an  individual  to  abate  a  public  nui- 
sance. ISTor  can  an  action  be  maintained  upon  the  ground  that  a 
highway  connected  with  the  hotel,  but  not  constituting  the  only 
or  shortest  means  of  access  to  it,  had  been  unlawfully  obstructed  at 
a  point  several  miles  beyond  the  hotel,  and  that  thereby  travel 
thereon  had  been  impaired  or  prevented.  Old  Forge  Co.  v.  Wehh, 
31  Misc.  316,  65  Supp.  503,  affirmed  without  opinion,  57  App.  ' 
Div.  636,  68  Supp.  1145. 

In  Elde7i;  v.  Long  Island  B.  R.  Co.,  28  App.  Div.  451,  51  Supp. 
186,  affirmed,  165  IST.  Y.  651,  the  question  is  considered  as  to 
what  constitutes  such  a  special  interest  as  entitles  the  plaintiff  to 
maintain  an  action  in  his  individual  name  to  abate  a  nuisance. 

The  fact  that  an  encroachment  upon  a  highway  which  affected 
a  private  individual  was  also  a  public  nuisance  does  not  prevent 
plaintiff  from  maintaining  an  action  not  only  to  abate  the  nui- 
sance, but  also  to  recover  the  damages  occasioned  thereby.  Acker- 
man  V.  True,  175  N.  Y.  352,  reversing  71  App.  Div.  143,  75 
Supp.  695. 

Where  a  tenant  suffered  injury  by  reason  of  water  dripping 
from  a  structure  maintained  on  the  building,  which  structure  con- 
stituted a  public  nuisance,  it  was  held  that  he  had  suffered  such 
special  damages  as  to  entitle  him  to  an  injunction.  Bushirk  v. 
0.  J.  Gude  Co.,  100  Supp.  777. 

A  tenant  in  possession  of  premises  affected  by  a  nuisance  under 
a  lease  made  during  the  existence  of  the  business,  can  maintain 
an  action  to  abate  the  nuisance  and  to  recover  damages  which  he 
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may  have  sustained  by  reason  thereof.  Bly  v.  Edison  Elec.  Ilium. 
Co.,  172  K  Y.  1,  reversing  54  App.  Div.  427,  66  Supp.  737. 

Where  an  owner  of  a  business  building  erects  a  front  vyhich 
extends  twelve  inches  into  the  street,  constituting  an  encroachment 
thereon,  without  permission  from  the  city,  and  the  owners  of 
another  business  building  on  the  same  side  of  the  street,  but 
twenty-six  feet  distant,  bring  an  action  to  require  the  removal  of 
such  encroachment,  and  it  is  in  evidence  that  the  projecting  front 
renders  plaintiff's  building  worth  about  $2,000  less  than  without 
it,  as  such  projecting  front  produces  a  substantial  injury  to  plain- 
tiffs and  is  both  a  public  and  a  private  nuisance,  they  are  entitled 
to  a  mandatory  injunction  for  the  removal  thereof  and  to  the  dam- 
ages sustained  thereby.  Close  v.  WUheck,  52  Misc.  224,  102 
Supp.  904. 

AETICLE  VII. 

DEFENDANTS  AND  DEFENCES.     §   1661. 

§  1661.   Defendants  therein. 

A  person  by  whom  the  nuisance  has  been  erected,  and  a  person  to  whom  the 
real  property  has  been  transferred  may  be  joined  as  defendants  in  such  an 
action. 

•  The  lessee  of  a  store  may  join  his  lessor  as  plaintiff  in  an  action 
to  restrain  as  a  nuisance  a  show  case  placed  on  the  sidewalk  by 
his  neighbor  so  as  to  exclude  the  light  from  his  windows.  Hal- 
lock  V.  Scheyer,  33  Hun,  111.  An  action  will  lie  against  an  ele- 
vated railroad  which  has  erected  a  structure,  although  it  has 
leased  it  to  another  company,  which  is  operating  it  at  the  time 
the  action  is  brought.  Pond  v.  Metropolitan  Elevated  B.  B.  Co., 
42  Hun,  567.  The  owner  of  premises,  although  not  in  pos- 
session, is  liable  for  the  maintenance  of  a  nuisance  thereon  where 
he  receives  rent  with  knowledge  thereof.  Board  of  HeaMh  of 
New  Rochelle  v.  Valentine,  32  St.  Eep.  919.  See,  however,  Bab- 
hage  v.  Powers,  26  St.  Eep.  799.  The  tenant  of  the  ground  floor 
of  a  store  who  has  the  benefit  of  the  wooden  awning  over  the  side- 
walk without  license  from  the  city,  is  liable  for  an  injury  done 
by  its  fall.    McPaHland  v.  Thomas,  4  N.  Y.  Supp.  100. 

Where  one  employs  a  contractor  to  do  work  not  in  its  nature 
a  nuisance,  but  which,  when  completed,  is  so  by  reason  of  the 
manner  in  which  the  contractor  has  performed  the  work,  if  he 
accepts  the  work  in  that  condition,  he  becomes  responsible  for  the 
creation  of  a  nuisance.     Vogel  v.  Mayor,  92  N.  Y.  10.    The  per- 
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sons  who  erected  the  nuisance  and  the  owner  of  the  realty  may  be 
joined  as  defendants.  Robinson  v.  Smith,  1  Supp.  38.  It  is  not 
necessary  to  allege  that  the  person  maintaining  the  nuisance  is  a 
tenant  of  the  freehold  on  which  it  is  maintained.  Horton  v. 
Brownsey,  10  St.  Eep.  800.  One  to  whom  a  railroad  cannot  be 
specially  injurious,  cannot  maintain  an  action.  Davis  v.  Mayor, 
14  N.  Y.  506.  Persons  who,  by  their  several  acts  or  omissions, 
maintain  a  common  nuisance,  are  jointly  and  severally  liable  for 
such  damages  as  are  the  direct,  immediate  and  probable  conse- 
quences of  it.  Simmons  v.  Ever  son,  124  E".  Y.  319,  distinguish- 
ing Chipman  v.  Palmer,  77  N.  Y.  51.  See  Timlin  v.  Siandard 
Oil  Co.,  126  N.  Y.  514,  as  to  liability  of  tenant  who  sublets 
premises. 

The  owners  of  a  pier  who  became  such  during  the  running  of  a 
valid  outstanding  lease  are  not  responsible  for  a  nuisance  created 
thereon,  during  the  existence  of  a  precedent  estate  where  they 
have  had  no  notice  thereof.  The  owner  is  responsible  if  he 
creates  a  nuisance  and  maintains  it  or  if  it  was  created  by  a  prior 
owner  or  a  stranger,  and  he  knowingly  maintains  it,  or  if  he  de- 
mises premises  to  be  used  as  a  nuisance,  but  an  owner  who  has 
demised  premises  for  a  term  during  which  they  became  ruinous 
and  thus  a  nuisance,  is  not  responsible  for  the  nuisance  unless  he 
has  covenanted  to  repair.  Before  a  grantee  or  devisee  of  property, 
upon  which  there  is  an  existing  nuisance,  can  be  held  for  dam- 
ages, he  must  have  notice  of  the  nuisance  and  a  reasonable  time 
to  abate  it.  Ahem  v.  Steele,  115  JST.  Y.  203.  The  same  rule  was 
held  in  the  case  of  an  overhanging  gutter  discharging  water  on 
adjoining  land  in  Haggerty  v.  Thomson,  45  Hun,  398.  See, 
also,  for  the  same  principle.  Wolf  v.  Kilpatrich,  101  N.  Y.  146. 

In  an  action  to  enjoin  a  nuisance  both  the  lessor  and  lessee  of 
the  structure  constituting  a  nuisance  are  necessary  parties. 
O'Sullivan  v.  N.  Y.  Elevated  R.  R.  Co.,  7  IST.  Y.  Supp.  51.  The 
owner  of  premises  who  had  knowledge  of  the  purpose  for  which 
a  barn  adjudged  a  nuisance  was  erected  by  his  tenant  and  he  con- 
sented thereto  is  a  proper  defendant.  Robinson  v.  Ellsworth,  25 
St.  Eep.  647.  An  action  may  be  prosecuted  against  any  tenant 
for  life  or  years  and  the  assignee  of  either,  and  also  against  co- 
tenants  and  guardians,  but  the  plaintiff  must  be  a  person  seized 
of  some  estate  of  reversion  or  remainder.  Burton  v.  Watson,  19 
St.  Eep.  6. 
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Where  an  owner  places  a  coal  vault  under  the  sidewalk,  with 
an  opening  constructed  safely  and  properly  and  rents  the 
premises  to  a  tenant  who  takes  the  entire  possession  and  occupa- 
tion, the  landlord  reserving  no  control,  and  the  tenant  carelessly 
leaves  the  coal  hole  open,  whereby  some  one  is  injured,  the  tenant, 
not  the  landlord,  is  liable.  Where,  however,  the  building  is  rented 
in  fiats  or  apartments  and  the  owner  remains  in  control  to  some 
extent,  employs  a  janitor  to  take  care  of  the  premises,  who  in  the 
discharge  of  his  duty  as  such,  controls  the  coal  vault  and  the 
opening  in  the  sidewalk  thereto,  and  through  his  negligence  in 
leaving  the  opening  unguarded,  an  injury  occurs,  the  owner  is 
liable,  and  this  although  the  coal  for  the  occupants  of  the  premises 
is  received  through  the  coal  hole.  Jennings  v.  Yon  Schaich,  108 
N.  Y.  530.  This  case  is  also  reported  in  20  Abb.  JST.  C.  324,  and 
is  accompanied  by  a  full  note  on  liability  for  condition  of  apart- 
ment houses. 

Persons  in  possession  of  premises  either  as  trustees  or  tenants 
are  liable  for  damages  caused  by  such  premises  being  out  of  re- 
pair. Murray  v.  Archer,  5  Supp.  326.  In  an  equitable  action 
to  enjoin  the  keeping  of  bees  on  adjoining  premises  as  a  nuisance, 
the  owner  of  the  fee  of  such  premises  is  not  a  necessary  party. 
Olmsiead  v.  Bich,  6  Supp.  826. 

Where  a  landlord  leases  premises  with  an  existing  public  nui- 
sance thereon,  there  is  no  implied  agreement  that  the  tenant  will 
pay  the  expense  of  removing  the  evil.  City  of  New  Yorlc  v. 
United  States  Trust  Co.,  116  App.  Div.  349,  101  Supp.  574. 

Where  a  person  acquires  title  to  land  upon  which  there  is  an 
existing  nuisance,  the  mere  omission  to  abate  or  remove  it  does 
not  render  him  liable  to  an  action;  there  must  be  something 
amounting  to  an  actual  use,  or  a  request  to  abate  it  must  be  shown. 
Wenzlick  v.  McCotter,  87  IST.  T.  122.  It  is  said  in  the  latter 
case  that  Brown  v.  Cayuga,  etc.,  R.  E.  Co.,  12  IST.  Y.  486 ;  Wasmer 
V.  D.,  L.  &  W.  B.  B.  Co.,  80  K  Y.  212 ;  Irvine  v.  Wood,  51 
N.  Y.  224;  Clifford  v.  Dam,  81  N.  Y.  56,  and  Walsh  v.  Mead, 
8  Hun,  387,  hold  the  same  doctrine.  All  these  cases  seem  to 
have  arisen  before  the  enactment  of  the  present  section,  but  under 
a  statute  substantially  like  it.  2  E.  S.  (Edm.  ed.)  342,  §  2. 
Where  a  nuisance  was  created  by  defendant's  grantor,  a  prior 
notice  to  him  of  its  existence  must  be  shovra,  and  he  is  only  liable 
for  subsequently  accruing  damages.     Miller  v.  Church,  5  Hun, 
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342.  See  Moore  v.  Oadsen,  93  N.  Y.  12.  He  who  maintains  a 
nuisance  knowingly  is  just  as  responsible  as  he  who  created  it. 
Hosier  v.  U.  &  8.  B.  R.  Co.,  8  Barb.  427 ;  Brown  v.  Cayuga,  etc., 
R.  R.  Co.,  12  ]Sr.  Y.  486,  supra;  Wasmer  v.  D.,  L.  &  W.  B.  R. 
Co.,  80  ]Sr.  Y.  212,  supra.  Where  the  nuisance  existed  at  the 
time  of  the  demise  the  lessee  will  be  liable  separately  or  jointly 
with  the  lessor  for  the  resulting  injuries.  See  87  IST.  Y.  122, 
supra;  Irvine  v.  Wood,  51  IST.  Y.  224.  In  order  to  charge  one 
who  has  created  a  nuisance  with  liability  for  its  continuance  after 
he  has  parted  with  the  property  upon  which  it  was  situated  or 
caused,  he  must  be  shown  to  have  derived  some  benefit  from  its 
continuance,  or  to  have  sold  with  warranty  of  the  continued  use 
of  the  property  as  enjoyed  while  the  nuisance  existed.  Ha/nse 
V.  Cowing,  1  Lans.  288 ;  Swords  v.  Edgar,  59  K  Y.  28. 

In  an  action  for  damages  to  plaintiff's  premises  by  water  from 
defendant's  roof  pouring  water  thereon,  it  appeared  that  the 
gutter  and  conductor  had  been  in  same  position  for  eighteen  years, 
and  that  defendant  bought  the  premises  in  1878.  Defendant 
testified  he  bought  with  no  knowledge  that  the  gutter  cast  water 
on  plaintiff.  Held,  that,  without  proof  of  notice,  the  action  could 
not  be  maintained.  Haggerty  v.  Thompson,  45  Hun,  399.  The 
grantee  of  premises  on  which  there  is  an  existing  nuisance  is  not 
made  liable  for  damages  by  a  notice  given  to  a  prior  owner,  but 
is  only  liable  for  those  accruing  after  notice  to  him.  Haggerty  v. 
Thompson,  10  St.  Eep.  137;  Bond  v.  Smith,  7  St.  Eep.  829. 
If  different  parties  independently  pollute  a  stream,  each  dis- 
charging from  his  own  premises  sewage  therein,  one  of  the  several 
wrongdoers  will  not  be  liable  for  all  the  damages  occasioned  by 
the  nuisance  thus  created,  but  each  is  liable  to  the  extent  only  of 
the  wrong  committed  by  him.  Wallace  v.  Drew,  59  Barb.  413; 
Chipman  v.  Palmer,  77  N.  Y.  51.  Every  person  who  assists  in 
the  erection  of  a  structure  with  intent  that  it  shall  be  put  to  an 
illegal  use,  or  who  aids  in  the  continuance  of  it,  is  guilty  of  a 
nuisance,  and  liable  for  damages  thereby  occasioned.  Chenango 
Bridge  Co.  v.  Lewis,  63  Barb.  111.  A  party  is  liable  for  a 
nuisance  which  he  has  directed  to  be  placed  in  a  public  highway 
by  a  contractor.     Jones  v.  Chantry,  1  Hun,  613. 

One  who  lets  his  land  for  a  lawful  business  is  not  answerable 
unless  he  knew  or  had  reason  to  believe  it  would  be  a  private 
nuisance.     Fish  v.  Dodge,  4  Den.  311 ;  Richard  v.  Collins,  23 
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Barb.  444.  A  person  is  not  liable  for  a  lawful  act  done  on  his 
own  land  wliicli  infringes  no  rights  of  another,  simply  because  he 
was  influenced  to  do  it  by  wrong  and  malicious  motives.  Phelps 
V.  Nowlen,  72  N.  Y.  39. 

No  duty  rests  upon  a  property  owner  whose  title  does  not  run 
to  the  center  of  the  street,  to  remove  a  nuisance  which  he  did 
not  create,  although  it  stands  on  the  sidewalk  nearest  his  premises. 
English  v.  Brennan,  60  N.  Y.  609.  Building  a  house  in  such 
a  way  and  of  such  poor  material  that  it  falls  and  injuries  the 
adjoining  property  constitutes,  under  the  rule  laid  down  in  Heeg 
V.  Licht,  80  IT.  Y.  569,  a  private  nuisance,  and  renders  all  parties 
concerned  —  the  owner,  the  architect  and  the  builder  —  jointly 
liable  in  damages.  Jarvis  v.  Baxter,  52  Supr.  Ct.  19.  The  rule 
that  a  landlord  out  of  possession  is  not  liable  for  an  after-accruing 
nuisance,  unless  in  some  manner  he  is  in  fault  for  its  creation  or 
continuance,  applied,  holding  that  he  was  not  liable  for  injuries 
sustained  by  reason  of  the  breaking  of  a  stone  supporting  a  coal 
hole  cover  by  the  act  of  a  third  person,  of  which  he  had  no  knowl- 
edge. Wolf  V.  Kilpatrick,  101  IST.  Y.  146.  It  is  not  a  nuisance 
to  blast  at  night,  as  is  usual  in  mines,  because  it  disturbs  the 
sleep  and  affects  the  health  of  adjoining  owners.  Marvin  v. 
Brewster  Iron, Co.,  55  N.  Y.  538.  A  dog  is  not  a  nuisance  per  se. 
People.  V.  Board  of  Police,  15  Abb.  167.  But  a  ferocious  dog, 
accustomed  to  bite  mankind,  is  a  common  nuisance.  Brown  v. 
Hoburger,  52  Barb.  15. 

When  a  municipal  corporation  has  power  to  remove  a  nuisance, 
it  is  liable  for  injuries  resulting  from  failure  to  keep  its  streets, 
lanes  and  walks  free  from  nuisances.  Sweet  v.  Gloversville,  12 
Hun,  302.  Nor  has  a  municipal  corporation  a  right  to  maintain 
a  nuisance  more  than  an  individual,  and  an  action  may  be  main- 
tained against  it  in  case  it  does  so.  Donohue  v.  Mayor,  3  Daly, 
65.  But  a  stepping-stone  on  the  sidewalk  near  the  curb  is  not 
such  an  obstruction  as  a  municipality  is  liable  for.  DuBois  v. 
City  of  Kingston,  102  IST.  Y.  219.  One  ovming  premises  as  trustee 
is  liable  in  damages  for  a  nuisance  created  by  a  discharge  of  water 
from  a  leaking  leader  upon  the  plaintiff's  adjoining  premises, 
although  the  leader  was  erected  by  a  former  ovpner  and  defendant 
was  ignorant  of  the  defect.  Schwab  v.  Cleveland,  28  Hun,  458. 
See  45  Hun,  399,  supra.  A  city  ordinance  required  the  removal 
■of  snow  and  ice  within  a  specified  time ;  plaintiff  fell  on  the  ice 
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in  front  of  defendant's  lots,  and  was  injured;  it  did  not  appear 
that  the  grade  of  the  lot  and  the  arrangement  of  the  conductor 
pipe  was  made  by  defendant,  or  after  he  became  the  owner  of  the 
lot,  or  th^  it  was  not  done  in  the  usual  or  proper  manner.  Heldj 
that  if  there  was  a  nuisance  it  was  apparently  caused  by  the 
omission  of  the  city  to  have  the  accumulated  snow  and  ice  re- 
moved, and  that  defendant  was  not  responsible  to  plaintiff,  nor 
did  the  failure  to  remove  the  ice  make  him  so.  Moore  v.  Gadsden^ 
93  N.  Y.  12.  Where  defendant  did  not  construct  the  work  that 
became  a  nuisance  and  did  not  contrive  it  in  any  legal  sense,  no 
liability  attaches  to  him.  Woram.  v.  Noble,  1  St.  Eep.  499.  A 
landowner's  payment  of  an  assessment  for  the  construction  of  a 
sewer  cannot  be  deemed  an  assent  by  him  to  the  unlawful  dis- 
charge of  the  sewage  upon  his  land,  nor  will  it  affect  his  right  of 
action  therefor  as  a  nuisance.  Wo  user  will  legalize  a  nuisance. 
Van  Rensselaer  v.  City  of  Alhamy,  15  Abb.  IST.  C.  457. 

It  is  not  a  defence  to  a  party  sued  separately  for  a  nuisance, 
that  other  parties  are  committing  the  same  nuisance  or .  con- 
tributing thereto.  Ghipmam,  v.  Palmer,  77  N.  Y.  56;  People  v. 
Mallery,  4  T.  &  C.  567.  The  fact  that  others  contributed  to  the 
nuisance  is  no  defence  to  maintaining  it.  Board  of  Health  of 
City  of  Yonhers  v.  Copcutt,  71  Hun,  149,  54  St.  Rep.  311,  24 
Supp.  625,  affirmed,  140  N.  Y.  12. 

The  fact  that  an  electric  light  plant  could  not  be  operated  in 
the  locality  where  it  was  situated,  without  creating  a  nuisance, 
constitutes  no  defence  to  an  action  to  abate  the  nuisance.  Pritch- 
ard  V.  Edison  Elec.  Ilium.  Co.,  92  App.  Div.  178,  87  Supp.  225, 
affirmed,  179  N".  Y.  364. 

An  order  of  a  board  of  health  of  a  town,  directing  an  upper 
riparian  o^vner  to  discharge  his  sewage  into  the  stream,  does  not 
justify  such  action  on  his  part,  as  the  board  of  health  has  no 
power  to  make  such  order.  Mann  v.  Willey,  51  App.  Div.  169, 
64  Supp.  589,  affirmed  without  opinion,  168  IST.  Y.  664. 

A  railroad  company  is  not  liable  for  injury  caused  by  an  em- 
bankment constructed  by  its  predecessor,  and  which  is  not  obvi- 
ously a  nuisance,  where  it  was  not  notified  that  it  caused  damage, 
or  requested  to  remove  it.  Orvis  v.  Elmira  C.  T.,  etc.,  R.  B.  Co., 
17  App.  Div.  187,  45  Supp.  367,  affirmed,  172  K  Y.  656. 

This  case  applies  the  rule  that  a  purchaser  of  the  property  on 
which  a  nuisance  is  erected  is  not  liable  for  its  continuance,  unless 
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he  has  been  requested  to  remove  it.  Distinguishing  cases,  holding 
with  Irvine  v.  Wood,  51  N.  Y.  246,  that  one  who  occupies  and 
uses  premises  on  which  there  is  a  dangerous  and  obvious  nuisance 
is  liable  to  any  person  injured  thereby. 

Defendant  let  its  racing  track  and  spectators'  stand  thereon 
for  a  day,  plaintiff  was  injured  by  the  falling  of  a  part  of  the 
stand  upon  which  she  was,  caused  by  the  insufficient  fastening 
of  the  joists  supporting  the  platform,  and  the  jury  foimd  that  the 
construotion  was  faulty ;  held,  that  a  recovery  for  the  injury  could 
be  had  against  defendant.  Pox  v.  Buffalo  Park,  21  App.  Div. 
321,  47  Supp.  788,  affirmed  without  opinion,  163  K  Y.  559.  It 
is  there  held  that  a  recovery  by  the  person  injured  could  be  sus- 
tained upon  the  principle  that  the  owner  or  lessor  of  a  structure, 
where  piiblic  exhibitions  are  to  be  given  impliedly  warrants  that 
the  structure  is  reasonably  safe,  and  if  unsafe,  such  owner  or 
lessor  is  liable  to  the  person  injured,  although  he  employed  a 
competent  architect  in  its  construction  and  there  is  no  proof  that 
he  had  notice  of  structural  defects;  distinguishing  Edwards  v. 
N.  Y.  &  H.  B.  E.  Co.,  98  N.  Y.  245,  upon  the  ground  that  in 
that  case  there  was  absence  of  evidence  tending  to  establish  that 
the  defendant  knew,  or  had  reason  to  know,  the  defect  in  the 
gallery  which  fell  upon  the  plaintiff  and  injured  him,  and  dis- 
tinguishing Timlin  v.  8.  0.  Co.,  126  N.  Y.  514,  that  that  judg- 
ment was  reversed  as  against  certain  individuals  who  were  lessees 
of  the  premises;  that  in  neither  of  these  cases  was  the  action 
brought  against  a  party  charged  with  the  defects  in  the  original 
construction. 

Fox  V.  Buffalo  ParJc,  21  ^p.  Div.  321,  47  Supp.  788,  affirmed, 
163  'N.  Y.  559,  is  cited  in  Ba/rrett  v.  Lake  Oniario  Beach  Im- 
provement Co.,  174  N.  Y.  310,  reversing  68  App.  Div.  601,  74 
Supp.  301,  to  the  proposition  that  if  premises  are  rented  for  a 
public  use  for  which  the  lessors  knows  they  are  unfit  and  danger- 
ous, he  becomes  responsible  to  persons  suffering  injury  while 
wrongfully  using  them;  held,  however,  that  his  liability  rests 
upon  negligence. 

In  Prussak  v.  Button,  30  App.  Div.  66,  51  Supp.  761,  it  is 
held  that  all  parties,  including  owners,  lessees  and  occupants  of 
a  powder  magazine,  which  is  found  to  be  a  nuisance,  are  liable  to 
a  person  injured  by  reason  of  an  explosion. 
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The  fact  that  the  railroad  defendant  was  operating  was  used 
in  the  prosecution  of  the  work  of  constructing  a  public  reservoir 
under  the  authority  of  a  statute,  does  not  exempt  it  from  liability 
for  damages  as  for  the  maintenance  of  a  nuisance.  Bohnsach  v. 
McDoTiald,  26  Misc.  493,  56  Supp.  347. 

Defendant's  works  discharged  an  offensive  substance  upon 
plaintiff's  lots.  Held,  that  plaintiff  was  not  bound,  at  the  risk  of 
losing  her  right  of  action,  to  avail  herself  of  all  possible  measures 
for  the  purpose  of  carrjdng  it  away.  Rose  v.  N.  Y.  Gaslight  Co., 
8  Week.  Dig.  468.  In  an  action  to  recover  damages  for  injuries 
caused  by  flooding  the  cellar  of  the  plaintiff,  through  excavations 
in  the  public  street  made  by  defendant,  held,  not  a  defence  that 
the  water  got  into  the  premises  of  plaintiff  through  holes  or  open- 
ings in  the  wall  of  the  cellar,  the  plaintiff  being  under  no  obliga- 
tion to  make  the  wall  impervious  to  water  that  might  be  wrong- 
fully thrown  on  his  premises.  Mairs  v.  Manhattan  Real  Estate 
Assn.,  89  N.  Y.  498,  affirming  15  J.  &  S.  31,  citing  St.  Peter  v. 
Dennison,  58  ]^.  Y.  416.  In  an  action  for  wrongfully  discharging 
refuse  tan  bark  into  plaintiff's  pond,  which  was  on  the  same 
stream  and  below  the  tannery,  held,  that  it  was  no  defence  that 
plaintiff  might  have  prevented  the  pond  from  filling  up  by  remov- 
ing the  slash  boards  on  his  dam,  or  by  opening  a  waste  gate. 
West  V.  Kiersted,  15  Week.  Dig.  549.  A  land  owner  cannot  re- 
cover damage  against  a  village  caused  by  seWage  which  enters, 
upon  his  lot  from  an  old  sewer  in  one  of  the  streets,  through  a 
sewer  or  pipe  built  on  his  own  land,  with  his  knowledge  and  con- 
sent, if  not  at  his  request.  Searing  v.  Village,  of  Saratoga  Springs, 
39  Hun,  307,  citing  Matter  of  Rhinelander,  68  E".  Y.  105. 

In  a  suit  to  restrain  the  operation  of  defendant's  iron  works 
which  constituted  a  nuisance  to  plaintiff's  adjoining  premises,  de- 
fendant pleaded  his  business  was  lawful  and  of  great  benefit  to 
the  public;  that  it  was  rightfully  carried  on,  in  a  proper  place, 
and  in  a  careful  and  most  improved  manner ;  and  it  was  also 
alleged  by  defendant  that  plaintiff,  with  knowledge  of  defendant's 
works,  long  after  they  were  constructed  and  operated  by  defend- 
ant, purchased  his  premises  to  compel  the  defendant  to  purchase 
the  same  from  plaintiff  at  an  increased  price,  held,  such  defences 
were  demurrable.  Friedman  v.  Columbia  Machine  Shops,  99 
App.  Div.  504,  91  Supp.  129. 


NUISANCE.  1425 

AETICLE  VIII. 

PLEADING,  PBACTICE  AND  EVIDENCT!. 

Subd.  I.  Pleading,  1425. 
Subd.  2.  Practice,  1435. 
Subd.  3.  Evidence,  1440. 

Sub.  1.    Pleading. 

A  mere  allegation  in  a  complaint  that  a  trespass  upon  real 
estate  is  unauthorized  and  is  a  nuisance,  with  a  demand  that  the 
continuance  of  such  trespass  he  enjoined,  does  not  make  the  action 
one  for  a  nuisance  so  as  to  make  it  triable  by  a  jury.  Johnston 
V.  Mmhattom  B.  B.  Co.,  41  St.  Eep.  682. 

While  the  title  of  a  defendant  to  the  property  need  not  be 
alleged,  enough  must  be  stated  to  show  that  he  is  liable  for  the 
existence  of  the  nuisance.  Chipman  v.  Palmer,  11  N.  Y.  51.  In 
actions  for  private  nuisance  all  the  damages  which  naturally  and 
probably  result  may  be  recovered,  whether  specially  alleged  or  not. 
Panton  v.  Holland,  11  Johns.  92 ;  Lasala  v.  Holbrook,  4  Paige, 
169. 

The  action  is  a  substitute  for  the  writ  of  nuisance,  and  plaintiff 
must  aver  in  his  complaint  all  that  was  before  necessary  to  sustain 
an  action  of  that  nature.  Ellsworth  v.  Putnam,  16  Barb.  565; 
Eubiard  v.  Bussell,  24  Barb.  404.  In  order  to  maintain  the 
action  it  is  necessary  to  show  that  the  defendant,  if  not  the  original 
creator,  had  knowledge  of  the  existence  of  the  nuisance,  Hubbard 
v.  Russell,  24  Barb.  404,  supra;  Miller  v.  Church,  5  Hun,  342 ; 
Conhocton  Stone  Boad  v.  Buffalo,  etc.,  B.  B.  Co.,  51  N.  Y.  573 ; 
but  it  is  not  necessary  to  prove  a  request  to  abate  it.  Brown  v. 
Cayuga,  etc.,  B.  B.  Co.,  12  N.  Y.  486.  But  see  WenzUch  v. 
McCotter,  87  N.  Y.  122.  In  an  action  for  injury  to  plaintiff's 
land  by  an  erection  on  land  in  possession  of  defendants,  the  com- 
plaint should  aver  that  plaintiff  was  the  owner  of  the  freehold 
affected  by  the  nuisance  when  acts  were  committed,  and  that 
defendants  were  tenants  of  the  freehold  on  which  the  nuisance  is 
erected.  Ellsworth  v.  Putnam,  16  Barb.  565.  Where  the  ques- 
tion is  one  of  general  interest,  or  the  parties  numerous,  one  may 
sue  for  all.  Astor  v.  N.  Y.  Arcade  B.  B.  Co.,  3  St.  Rep.  188 ; 
Wetmore  v.  Story,  22  Barb.  414;  Hess  v.  B.  &  N.  F.  B.  B.  Co.,  29 
Barb.  391 ;  Huichins  v.  Smith,  63  Barb.  251. 

In  an  action  to  recover  damages  for  the  alleged  maintaining  of 
a  livery  stable  in  such  a  manner  as  to  render  it  a  nuisance,  held. 
Actions,  Vol.  II  —  90 
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that  it  was  unnecessary  to  allege  that  the  person  maintaining  the 
nuisance  was  a  tenant  of  a  freehold  interest  in  the  land  upon 
which  it  was  maintained;  an  allegation  that  the  person  acted 
with  consent  of  the  owner  is  sufficient.  Horton  v.  Brownsey,  10 
St.  Rep.  800.  As  to  what  averments  are  necessary  in  an  action 
by  an  adjoining  owner  against  one  who  obstructs  a  sidewalk  by 
his  method  of  conducting  business,  see  Callanan  v.  Oilmwn,  107 
N.  Y.  360.  See  same  case  as  to  averments  of  special  damage. 
The  provisions  of  2  E.  S.  602,  §  66,  providing  that  where  a  con- 
struction has  been  put  upon  a  statute  by  the  Supreme  Court, 
every  act  done  in  good  faith  in  conformity  with  such  decision 
and  before  reversal  shall  be  so  far  valid  as  to  excuse  from  liability 
for  a  penalty  or  forfeiture,  do  not  apply  to  an  action  consequent 
upon  the  erection  and  maintenance  of  a  nuisance.  Chenango 
BHdge  Co.  v.  Paige,  83  IST.  Y.  178. 

A  declaration  in  an  action  of  nuisance  for  obstructing  the  plain- 
tiff's right  of  way  must  aver  that  the  obstruction  was  erected  on 
the  way.  In  an  action  for  nuisance,  it  is  sufficient  to  show  that 
the  property  has  been  rendered  less  valuable  for  the  purposes  to 
which  the  owner  has  seen  fit  to  devote  it.  First  Baptist  Church 
V.  Schenectady  &  Troy  B.  B.  Co.,  5  Barb.  79.  See  6  Barb.  613. 
The  allegation  in  a  complaint,  in  an  action  for  damages  by  reason 
of  defendant's  not  keeping  his  privies  and  drains  in  repair,  that 
the  use  of  plaintiff's  cellars  and  the  letting  thereof  were  prevented 
by  the  unlawful  act  of  the  defendant,  is  sufficient  "to  authorize  the 
admission  of  evidence  of  the  rental  value  to  show  the  damage 
done,  without  alleging  special  damage.  Jutte  v.  Hughes,  67  N. 
Y.  267.  A  complaint  states  a  cause  of  action  where  it  alleges 
that  a  municipal  corporation  —  the  defendant  —  constructed  a 
drain  to  plaintiff's  lot,  upon  which  it  discharged  its  contents, 
rendering  his  house  unhealthful  and  injuring  it.  Any  excuse  or 
justification  is  an  affirmative  defence  and  must  be  pleaded  and 
proved.  Bradt  v.  City  of  Albany,  5  Him,  591.  The  complaint 
of  an  owner  abutting  the  street,  who  has  an  easement  and  not  a 
fee  in  the  street,  against  a  street  railway  company  for  laying  its 
track  so  near  the  sidewalk  as  not  to  leave  a  space  sufficient  for 
vehicles  to  stand,  thereby  incommoding  him  and  his  family,  and 
depreciating  the  rental  value  of  his  premises,  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  Kellinger  v.  Forty-sec- 
ond St.,  etc.,  B.  B.  Co.,  50  K  Y.  206. 
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The  complaint  In  an  action  for  nuisance  need  not  allege  negli- 
gence. Orvis  V.  Elmira,  0.  &  N.  B.  B.  Co.,  17  App.  Div.  187, 
45  Supp.  367,  affirmed  without  opinion,  172  ]Sr.  Y.  656. 

A  complaint  in  an  action  for  injuries  caused  by  falling  over  an 
ohstruction  on  a  sidewalk  in  front  of  the  premises  of  one  of  the 
defendants  alleged,  that  defendants  had  for  a  long  time  wrong- 
fully, negligently  and  carelessly  caused  or  permitted  such  obstruc- 
tion to  remain  there,  held,  that  the  word  "  permitted  "  was  used  in 
the  sense  of  giving  permission  and  that  the  complaint  was  suffi- 
cient.    Coon  V.  Froment,  25  App.  Div.  250,  49  Supp.  305. 

A  complaint  which  merely  alleges  that  defendant  had  caused  to 
be  made,  and  had  maintained  an  opening  in  a  sidewalk,  without 
alleging  that  it  was  wrongfully  or  unlawfully  made  or  maintained, 
or  stating  facts  from  which  such  wrongful  or  unlawful  construc- 
tion or  maintenance  could  be  inferred,  was  held  not  to  cause  action 
for  nuisance.     Emms  v.  Myers,  29  App.  Div.  382,  51  Supp.  550. 

In  Wittleder  v.  Citizens  Electric  Ilium.  Co.,  47  App.  Div.  410, 
62  Supp.  297,  it  was  held  that  where  an  allegation  of  the  com- 
plaint might  be  construed  as  for  negligence  or  nuisance,  no  motion 
was  made  to  require  plaintiff  to  elect  upon  which  theory  he  would 
proceed,  that  plaintiff  was  entitled  to  recover  upon  either  theory. 

Evidence  that  plaintiff  became  deaf  in  consequence  of  an  explo- 
sion, being  an  item  of  special  damage  is  not  admissible  under  an 
allegation  of  the  complaint  that  she  "  received  great  and  per- 
manent injury  and  was  made  sick,  sore,  lame  and  disabled  for  a 
long  period  of  time."  CihulsTci  v.  Hution,  47  App.  Div.  107,  62 
Supp.  166. 

When  the  complaint  in  an  action  to  abate  a  nuisance,  consisting 
of  structures  encroaching  on  a  city  street,  seeks  only  the  removal 
of  so  much  of  the  encroachment  as  extends  beyond  the  stoop  line, 
the  court  at  the  close  of  the  trial  should  not  permit  an  amendment 
so  as  to  include  the  structures  vsdthin  the  stoop  line  among  those 
sought  to  be  removed.  Such  amendment  in  effect  incorporates  a 
new  cause  of  action.  City  of  New  York  v.  Knickerbocker  Trust 
Co.,  121  App.  Div.  740. 


1428 


NUISANCE. 


Complaint  (Offensive  Sewer). 
SUPREME  COURT  —  Ulster  County. 


PATRICK  FURLONG 

agst. 

WILLIAM  H.  TOWNSEND. 


The  complaint  of  the  above-named  plaintiff  respectfully  shows 
to  this  court :  That  he  now  is  and  for  many  years  has  been  the  owner 
and  in  the  occupancy  of  the  following  described  premises,  to  wit: 
(Here  insert  description.)  That  the  defendant  has  for  many  years 
occupied  the  lot  adjoining  the  plaintiff's  premises  on  the  north  and 
has  constructed  a  drain  or  sewer  from  the  house  so  occupied  by  him, 
which  discharges  on  plaintiff's  premises;  that  the  sewage  thus  dis- 
charged from  defendant's  house  through  such  sewer  emits  foul 
and  offensive  odors  and  injuriously  affects  the  health  of  this  plain- 
tiff and  his  family;  that  this  plaintiff  has  caused  a  request  of  the  de- 
fendant to  be  made  that  he  disuse  said  sewer  and  that  he  discharge 
the  sewage  from  his  house  elsewhere,  but  that  the  defendant,  dis- 
regarding said  request,  continues  to  discharge  the  foul  and  offensive 
accumulations  of  his  house  on  the  plaintiff's  lands;  that  by  reason  of 
the  premises  this  plaintiff  has  sustained  large  damages,  and  his  own 
residence  has  been  made  an  unfit  and  unwholesome  dwelling  place  for 
himself  and  his  family  and  so  continues  to  be.  Wherefore,  this  plain- 
tiff prays  judgment  that  the  defendant  be  compelled  to  remove  said 
sewer  and  to  discharge  the  sewage  from  his  house  elsewhere  and  where 
it  will  not  be  a  nuisance  to  this  plaintiff  and  his  family,  and  that  this 
plaintiff  may  also  have  judgment  for  his  damages  so  by  him  sustained 
as  aforesaid,  with  costs,  and  for  such  further  or  other  relief  as  this 
court  may  deem  proper  and  just. 

CHAS.  A.  &  E.  FOWLEE, 

Plaintiff's  Attorneys. 

Complaint  Asking  Injunction  (Gas  House). 
SUPREME  COURT  — Orange  County. 


MARGARET  BOHAN 

agst. 

THE    PORT    JERVIS    GAS    LIGHT    COM- 
PANY. 


-122  N.  Y.  18. 


The  plaintiff,  by  this  her  complaint  in  the  above-entitled  action, 
alleges : 

1.  That  at  the  time  and  times  hereinafter  set  forth,  the  defendant 
was  and  still  is  a  domestic  corporation  duly  created  and  incorporated 
as  such  under  and  pursuant  to  the  Laws  of  the  State  of  New  York 
residing  and  transacting  business  as  such  at  Port  Jervis,  Orange 
county,  N.  Y. 

2.  That  at  the  time  and  times  hereinafter  set  forth  the  plaintiff 
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was  and  still  is  the  owner  of  the  freehold  situated  on  the  east  side 
of  Brown  street,  in  the  village  of  Port  Jervis,  Orange  county,  N.  Y., 
known  and  designated  on  the  map  of  said  village  as  Lot  No.  162, 
which  said  premises  were  at  the  time  and  times  hereinafter  set  forth 
and  still  are  used  and  occupied  by  the  plaintiff  as  a  dwelling. 

3.  Upon  information  and  belief  that  at  the  time  and  times  herein- 
after set  forth  the  defendant  was  and  still  is  tenant  of  the  freehold 
situated  on  said  Brown  street  in  said  village  of  Port  Jervis,  adjoining 
the  said  described  premises  of  the  plaintiff  upon  which  the  defendant 
has  for  several  years  past  and  still  does  manufacture  gas  and  for 
such  purposes  has  erected  and  maintained  and  still  maintains  upon 
its  said  described  premises  in  close  proximity  to  said  described 
premises  of  the  plaintiff,  a  gas  house,  tanks  and  all  appurtenances 
thereto  for  the  manufacture  of  said  gas. 

4.  That  about  the  year  1880  the  defendant  erected  a  new  tank  for 
the  purposes  of  its  said  gas  works  upon  its  said  premises,  the  southern 
side  or  end  of  which  was  placed  and  now  stands  within  a  few  feet  of 
plaintiff's  said  premises. 

5.  That  about  the  year  1880,  the  defendant  began  and  ever  since 
has  and  still  does  manufacture  its  said  gas  at  its  said  works  from  a 
certain  kind  of  oil  called  naphtha,  and  that  said  tank  erected  near 
plaintiff's  said  premises  as  aforesaid  was  and  is  used  to  store  and 
contain  said  naphtha  for  the  purposes  aforesaid. 

6.  That  said  naphtha  is  a  penetrating,  offensive,  noxious,  un- 
healtliy  and  sickening  mineral  substance  and  destructive  to  the  health 
and  comfort  of  those  required  to  be  and  remain  in  close  proximity 
to  it. 

7.  That  said  tank  was  erected  and  is  maintained  in  a  negligent 
and  unskillful  manner  and  by  reason  of  the  negligence  and  want  of 
care  upon  the  part  of  the  defendant  in  the  construction,  use  of  and 
maiatenanee  of  said  tank,  and  its  said  works,  the  odor,  injury  and 
damage  hereinafter  set  forth  resulted  to  the  plaintiff  and  her  said 
property,  and  also  by  reason  of  the  erection  and  use  of  said  tank  and 
said  works  of  the  defendant  as  aforesaid  and  the  negligent  and  un- 
skillful manufacture  of  gas  from  naphtha  as  aforesaid  the  defendant 
has,  during  the  time  and  times  aforesaid,  to  wit :  since  about  August 
1st,  1880,  and  still  does  maintain  a  nuisance  especially  injurious  to 
the  comfort  and  enjoyment  of  the  plaintiff  and  her  family  and  also 
especially  injurious  to  the  rental  value  of  said  premises  of  the  plain- 
tiff, as  by  reason  thereof  the  plaintiff  and  her  said  family  have  since 
said  time  and  still  do  suffer  great  annoyance,  discomfort  and  ill- 
health  from  the  offensive,  noxious,  unhealthy  and  sickening  odor  of 
said  naphtha  and  also  by  reason  thereof  the  plaintiff  has  since  said 
time  and  still  does  suffer  loss  and  damage  to  her  said  property  as  the 
same  has  not  during  the  said  time  and  has  no  rental  value  whatever, 
and  is  by  reason  of  said  nuisance  rendered  useless  and  valueless  to 
the  damage  of  the  plaintiff  of  the  sum  of  $3,000. 

Wherefore,  the  plaintiff  demands : 

1.  Judgment  against  the  defendant  for  the  said  sum  of  $3,000 
with  costs. 

2.  That  the  defendant  be  enjoined  from  continuing  its  said  nui- 
sance and  damage  to  the  property  and  comfort  of  the  plaintiff. 
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3.     That  the  plaintiff  have  such  other  and  further  order  or  relief  or 
both  as  shall  be  just,  equitable  and  proper  to  be  granted  herein. 

T.  J.  &  J.  W.  LYON, 

Attorneys  for  Plaintiff. 

Complaint  (Obstructing  Highway). 

SUPREME  COURT  —  Dblawaee  County. 


ABIJAH  WAKEMAN 

agst. 

SYLVIA   WILBUR   and   JACOB    WILBUR. 


-147  N.  Y.  664. 


The  complaint  of  the  above-named  plaintiff  respectfully  shows 
that  the  plaintiff  before  and  at  the  time  of  the  committing  of  the 
grievances  hereinafter  mentioned,  was  and  from  thence  hitherto  has 
been  and  still  is  lawfully  seized  of  an  estate  in  fee  simple  in  and  to  a 
farm  situate  in  the  town  of  Walton  in  said  county  of  Delaware,  being 
a  part  of  lot  174,  Eapelyea's  Patent,  consisting  of  200  acres  of  land 
more  or  less;  that  during  the  time  above  mentioned  and  for  more 
than  thirty  years  prior  thereto  has  been  and  now  is  in  actual  pos- 
session of  said  property  carrying  on  the  business  of  farming  and 
lumbering. 

That  there  is  and  for  more  than  thirty  years  prior  to  the  com- 
mencement of  this  action  has  been  a  public  highway  leading  from  the 
plaintiff's  farm  to  the  village  of  Walton,  which  has  been  during  that 
time  assessed  in  all  respects  as  a  public  highway  and  to  the  time  of 
the  commission  of  the  wrongful  acts  hereinafter  alleged,  traveled  by 
this  plaintiff  freely  and  at  all  times  and  by  him  used  in  drawing  wood, 
lumber,  logs,  hay  and  other  produce  to  market,  it  being  the  only 
direct  road  to  the  village  of  Walton  and  the  railroad. 

That  the  defendants  are  in  possession  of  a  farm  lying  between  the 
said  lands  of  the  plaintiff  and  the  said  village  of  Walton,  through 
which  the  said  highway  passes;  and  that  for  more  than  thirty  years 
prior  to  the  said  wrongful  acts  the  lands  adjoining  the  said  highway 
through  the  said  farm  of  the  defendants  for  a  rod  and  a  half  on  each 
side  thereof  were  uninclosed  and  were  dedicated  by  the  grantor  of 
the  defendants  to  public  use. 

That  on  or  about  the  1st  day  of  April,  1883,  and  at  other  times 
thereafter  and  while  the  plaintiff  was  entitled  to  a  free  and  uninter- 
rupted use  of  said  road,  the  defendants,  well  knowing  the  premises 
and  with  intent  to  hinder  and  delay  and  injure  this  plaintiff  and  to 
prevent  him  from  traveling  on  or  along  the  said  highway  or  using 
it  in  drawing  wood,  lumber  and  other  material  to  market  as  he  law- 
fully might,  wrongfully  put  up  or  caused  to  be  put  up  and  erected  a 
certain  fence  in  the  said  highway  opposite  to  their  said  lands  and 
has  kept  and  continued  the  same,  thereby  obstructed  the  said  high- 
way and  pervented  the  free  and  uninterrupted  use  of  the  same,  and 
that  said  fence  during  the  winter  season  causes  the  snow  to  drift  and 
fill  the  said  road  and  renders  it  at  all  times  unsafe  and  a  portion  of 
the  time  absolutely  impassable. 
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That  by  reason  of  said  obstructions,  said  plaintiff  has  not  only 
been  greatly  inconvenienced  and  annoyed  but  has  been  hindered  and 
prevented  from  using  and  traveling  the  said  road  as  during  all  the 
time  he  otherwise  would  and  of  right  ought  to  have  privilege  of  doing, 
and  has  been  deprived  of  the  profits,  benefits  and  advantages  that 
he  might  have  made  and  received  by  using  and  traveling  the  same, 
and  has  been  obliged  to  spend  much  time,  to  wit,  at  least  thirty  days, 
in  shoveling  the  snow  and  making  roads  around  said  obstructions 
and  has  been  thereby  hindered  and  delayed  and  obliged  to  spend 
large  sums  of  money  in  drawing  logs,  wood  and  lumber  and  other 
material  around  said  obstructions,  and  was  actually  prevented  from 
drawing  large  quantities  of  wood  and  lumber,  to  wit,  about  100  cords 
of  wood  and  30,000  feet  of  lumber,  and  delivering  the  same  to  cus- 
tomers and  parties  in  the  village  of  Walton,  whereby  he  lost  the 
opportunity  of  selling  and  it  greatly  deteriorated  upon  his  hands. 

And  plaintiff  further  alleges  that  on  several  occasions  when  law- 
fully driving  along  said  road,  his  load  was,  without  fault  or  negli- 
gence on  his  part,  overturned  by  the  said  fence,  his  sleigh  and  harness 
broken  and  his  team  injured,  and  said  plaintiff  has  been  otherwise 
greatly  damaged  by  the  building  and  maintaining  of  the  said  obstruc- 
tions amounting  in  the  aggregate  to  the  sum  of  $300. 

And  plaintiff  further  alleges  that  he  now  has  200  cords  of  wood 
and  300,000  feet  of  lumber  to  draw  from  his  farm  and  deliver  to  cus- 
tomers and  parties  in  the  village  of  Walton;  that  if  the  defendants 
are  permitted  to  keep  up  and  continue  the  said  fence  said  plaintiff 
will  be  obliged  to  draw  the  same  around  said  obstruction  and  by  a 
circuitous  and  inconvenient  way  and  at  a  great  and  additional  expense. 

Plaintiff  further  alleges  that  on  or  about  the  15th  day  of  Decem- 
ber, 1885,  he  was  obliged,  in  order  to  pass,  to  take  down  and  remove 
a  portion  of  said  fence  as  he  lawfully  might;  that  the  defendants 
immediately  thereafter  rebuilt  said  fence  in  the  said  highway  and  so 
as  to  obstruct  the  same  and  to  hinder  and  prevent  its  use  by  this 
plaintiff,  and  threatened  the  plaintiff  if  he  again  interfered  with  said 
obstruction,  and  has  prevented  the  plaintiff  from  removing  the  same. 
That  prior  to  this  action,  said  plaintiff  demanded  that  they  remove 
said  fence,  which  the  defendants  refused  to  do,  claiming  they  had  the 
right  to  build  the  said  fence  and  threatened  to  continue  the  same. 

Wherefore,  plaintiff  demands  judgment  that  the  said  fence  be  re- 
moved and  said  defendants  required  to  restore  said  road  to  its  former 
condition  and  as  it  was  used  for  more  than  twenty  years  before  the 
erection  of  said  fence,  and  that  the  defendants  and  each  of  them  be 
perpetually  enjoined  from  obstructing  the  said  highway  or  interfering 
with  the  plaintiff's  rights  therein,  and  that  the  plaintiff  recover  of  the 
defendants  the  sum  of  $200  damages  sustained  by  the  plaintiff  on 
account  of  said  obstruction,  and  the  costs  of  this  action. 

FANCHEE  &  SBWALL, 

Plaintiff's  Attorneys. 
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Complaint  Asking  Injunction  (Obstrncting  Sidewalk). 

SUPERIOR  COURT  OF  THE  CITY  OF  NEW  YORK. 


LAWRENCE  J.  CALLANAN  and  JAMBS  A. 
KEMP 

agst. 

GEORGE  F.  GILMAN. 


.107  N.  Y.  360. 


The  complaint  of  the  plaintiffs  respectfully  shows : 

That  the  plaintiffs  are  copartners  doing  business  as  such  under 
the  firm  name  of  Callanan  &  Kemp,  at  the  store  now  known  by  the 
number  41  Vesey  street,  in  the  city  of  New  York,  which  said  store, 
beginning  about  135  feet  west  of  Church  street,  has  a  frontage  on  the 
south  side  of  Vesey  street  of  thirty-two  feet  and  six  inches,  and 
extends  in  depth  eighty-one  feet,  being  half  the  distance  between 
Vesey  and  Fulton  streets,  and  is  five  stories  in  height,  and  was  built 
during  the  year  1882,  expressly  for  the  plaintiffs  and  expressly 
adapted  to  and  for  the  accommodation  of  their  business  by  Mr.  Cal- 
lanan, one  of  the  plaintiffs,  who  is  the  owner  of  said  premises,  and 
has  leased  the  same  to  the  plaintiffs,  for  the  purpose  of  transacting 
their  business  for  a  term  ending  May  1st,  1884,  with  the  privilege  of 
renewal. 

That  for  about  forty  years  prior  to  the  erection  of  said  store  build- 
ing, the  plaintiffs  and  their  predecessors  in  business  have  carried  on 
at  the  same  stand,  but  in  a  building  of  somewhat  less  capacity,  a 
wholesale  and  retail  grocery  business,  in  which  they  invested  large 
capital,  and  which  business  they  still  continue  at  the  said  new  build- 
ing, and  said  plaintiffs  and  their  said  store  and  busiuess  were,  during 
said  period,  and  now  are  well  known  in  the  city  of  New  York  and 
elsewhere,  and  said  plaintiffs  had  and  still  have  numerous  patrons 
and  customers,  by  far  the  large  portion  of  whom  have  been  accus- 
tomed to  come,  and  still  come,  to  said  store  along  the  southerly  side- 
walk of  Vesey  street  from  the  direction  of  Church  street  and  Broad- 
way, and  return  in  the  same  way. 

That  during  all  the  time  of  plaintiffs'  occupation  of  said  store  and 
premises  until  the  acts  herein  complained  of,  plaintiffs  and  their 
employees,  patrons  and  customers  have  enjoyed  free  and  uniater- 
rupted  use  of  said  passage  along  the  sidewalks  of  Vesey  street,  which, 
from  before  the  occupation  by  these  plaintiffs  of  said  premises,  was 
and  still  is  a  public  street  of  the  city  of  New  York,  almost  wholly 
devoted  to  business,  upon  and  along  the  sidewalks  of  which  these 
plaintiffs  and  their  employees  and  patrons  and  all  persons  com- 
plained of  could  freely  and  uninterruptedly  pass  and  re-pass  without 
hindrance  or  obstruction  by  any  one. 

That  by  reason  of  the  premises,  said  store  and  the  lease  thereof  to 
the  plaintiffs  was  and,  but  for  the  acts  of  the  defendant  hereia  com- 
plained of,  still  is  of  great  value  to  the  plaintiffs. 

That  defendant,  well  knowing  the  premises,  and  with  intent  to 
injure  the  plaintiffs  and  their  said  business,  caused  to  be  constructed 
a  plank  bridge  or  way,  of  the  width  of  three  feet  and  about  sixteen 
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inches  in  length,  which  he  placed  or  caused  to  be  placed  over  and 
across  the  southerly  sidewalk  of  said  Vesey  street,  supporting  one 
end  thereof  at  the  stoop  line  of  the  premises  Nos.  35  and  37  Vesey 
street  at  a  distance  of  about  thirty-five  feet  from  the  easterly  line  of 
plaintiffs'  said  store  at  an  elevation  above  the  sidewalk  of  fully 
twelve  inches,  and  resting  the  other  end  on  the  roadway  of  said 
Vesey  street  on  a  wooden  horse  or  rest,  so  that  at  the  curb  side 
planking  is  elevated  above  the  sidewalk  fully  two  and  one-half  feet, 
so  forming  a  continuous  way  or  bridge  from  the  store  ISTos.  35  and 
ST  Vesey  street  to  the  roadway  of  said  Vesey  street  directly  across 
and  wholly  obstructing  the  sidewalk,  and  preventing  the  plaintiffs 
and  their  employees  or  patrons  and  all  persons  from  passing  and  re- 
passing along  said  sidewalk  to  and  from  Church  street,  and  to  and 
from  plaintiffs'  said  store  to  the  detriment  and  great  injury  of  plain- 
tiffs and  their  said  business. 

That  said  defendant  and  his  agents  and  servants  have,  contrary 
to  law  and  the  ordinances  of  the  city  of  New  York,  maintained  and 
kept  the  said  obstruction  at  said  place  day  after  day,  and  every  day 
now  for  more  than  six  months  next  preceding  the  commencement 
of  this  action  from  three  to  five  hours  each  day,  and  on  an  average 
of  fully  four  hours  each  day,  during  the  business  hours  of  the  day, 
and  notwithstanding  the  defendant  has  been  often  requested  to  remove 
the  same  and  to  cease  to  maintain  the  same,  he,  said  defendant, 
refuses  to  discontinue  the  said  obstruction  or  to  remove  the  same, 
to  the  great  and  irreparable  injury  of  these  plaintiffs. 

That  the  obstruction  aforesaid,  maintained  contrary  to  law  and 
threatened  to  be  continued  by  said  defendant,  is  a  public  nuisance, 
of  special  injury  to  plaintiffs,  and  plaintiffs  have,  as  they  are  informed 
and  advised,  no  adequate  remedy  at  law  therefor. 

That  unless  the  defendant  and  his  servants  and  employees  be  re- 
strained by  an  injunction  order  of  this  court,  the  plaintiffs  can  only 
obtain  compensation  for  the  damages  suffered  by  them  by  commenc- 
ing actions  for  each  renewal  of  the  nuisance,  which  would  cause 
a  multiplicity  of  actions,  and  while  the  injury  to  plaintiffs  caused  by 
the  said  nuisance  is  great  and  irreparable,  and  if  not  prevented  will 
increase  with  each  renewal,  it  is  incapable  of  exact  measurement  in 
damages  and  cannot  be  adequately  compensated  in  money. 

Wherefore,  the  plaintiffs  demand  judgment  that  the  defendant,  his 
agents,  servants  and  employees  be  restrained  by  an  injunction  order 
of  this  court  from  obstructing  the  southerly  side  of  Vesey  street  in 
front  of  the  premises  Nos.  35  and  37  Vesey  street  by  any  plank  way 
or  bridge  or  other  obstruction  elevated  above  the  sidewalk  and  reach- 
ing from  said  store  or  from  the  stoop  line  in  front  of  said  store 
to  the  roadway  of  said  Vesey  street,  or  from  hindering  or  preventing 
the  plaintiffs  or  their  employees,  servants,  customers  and  patrons  from 
the  free  and  unobstructed  use  or  passage  of  and  along  the  sidewalk 
of  said  Vesey  street  in  front  of  said  premises  Nos.  35  and  37  Vesey 
street,  by  any  like  obstruction,  and  that  they  may  have  such  injunction 
during  the  pendency  of  this  action,  with  such  other  and  further  relief 
m  the  premises  as  may  seem  proper  and  in  accordance  with  equity, 
with  costs.  EDWIN  M.  WIGHT, 

Plaintiffs'  Attorney. 


1434  NTTISAITCE. 

Complaint  (Burning  Soft  Coal). 
SUPREME  COURT— Saratoga  County. 


RICHARD  H.  McCarthy, 

Plaintiff, 


NATURAL  CARBONIC  GAS  CO., 

Defendant. 


'1 


M89  N.  Y.  40. 


The  plaintiif  above  named  complaining  of  the  defendant  alleges: 

1st.  That  the  plaintiff  is,  and  at  all  the  times  hereafter  mentioned 
and  for  upwards  of  four  years  last  past  has  been,  the  tenant  and  occu- 
pant of  a  certaiti  lot  of  land  and  frame  dwelling  house  thereon,  situate 
on  south  Broadway,  in  the  village  of  Saratoga  Springs,  in  the  county 
of  Saratoga,  N.  Y.,  said  dwelling  house  being  commonly  known  as  the 
"Anna  Therese." 

3d.  Upon  information  and  belief  that  at  all  the  times  hereafter 
mentioned  defendant  was  and  now  is  a  foreign  corporation,  organized 
under  the  laws  of  the  State  of  New  Jersey,  that  said  defendant  is,  and 
at  all  the  times  herein  mentioned,  was  engaged  in  the  manufacture 
and  development  of  natural  carbonic  gas,  maintaining  a  plant  with 
buildings  and  machinery  thereon  for  that  purpose  in  the  immediate 
vicinity  of  plaintiflE's  premises  above  named. 

3d.  That  at  a  period  of  one  year  prior  to  the  commencement  of 
this  action  the  defendant  caused  to  be  erected,  and  has  since  main- 
tained and  threatens  to  continue  to  maintain  upon  its  land  and  in  the 
immediate  vicinity  of  plaintiff's  dwelling,  a  nuisance  consisting  of  two 
large  chimneys,  smoke  stacks  or  flues.  That  since  that  time  defend- 
ants have  caused  and  now  are  causing  dense  quantities  of  thick  black 
smoke,  soot  and  dust  to  pour  forth  from  said  chimneys,  smoke  stacks  or 
flues  at  frequent  intervals  upon  each  day. 

4th.  That  said  smoke,  soot  and  dust  are  continually  being  carried 
over  and  upon  plaintiff's  premises  in  large  quantities.  That  said 
smoke,  soot  and  dust  are  obnoxious  and  unwholesome  and  injurious 
to  plaintiff  and  his  family,  in  that  they  taint  and  corrupt  the  air  in 
and  about  his  premises,  rendering  said  air  unfit  to  breathe  and  very 
unhealthy.  That  said  smoke,  soot  and  dust  have  greatly  injured 
plaintiff's  property  by  destroying  vegetation,  trees,  fruits  and  flowers 
in  large  quantities.  That  said  soot,  smoke  and  dust  have  caused 
obnoxious  smells,  tainted  and  corrupted  the  atmosphere  in  and  about 
plaintiff's  dwelling  aforesaid  so  as  to  render  said  dwelling  house  and 
premises  of  plaintiff  unfit  for  habitation,  and  greatly  depreciated  in 
value.  That  because  of  said  smoke,  soot  and  dust  so  caused  as  afore- 
said, members  of  plaintiff's  family  have  been  frequently  made  ill; 
their  illness  being  caused  by  said  smoke,  soot  and  dust  tainting  and 
corrupting  the  atmosphere  in  and  about  plaintiff's  dwelling.  That  be- 
cause of  said  smoke,  soot  and  dust  so  caused  as  aforesaid,  plaintiff  has 
suffered  great  pecuniary  loss  and  damage,  said  smoke,  soot  and  dust 
falling  upon  and  discoloring  and  soiling  and  destroying  expensive  and 
valuable  curtains,  rugs,  pictures,  furniture,  and  bedding,  and  many 
pieces  of  household  furniture. 
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5th.  That  by  reason  of  said  smoke,  soot  and  dust  so  caused  as 
aforesaid,  plaintiff's  residence  and  the  other  buildings  upon  his 
premises,  and  of  the  contents  thereof,  including  much  household  fur- 
niture of  varied  name,  nature  and  description,  ornaments,  bric-a-brac 
and  paintings,  have  been  and  now  are  being  greatly  injured,  defaced 
and  disfigured,  discolored  and  destroyed,  a  thick  black,  oily  substance 
forming  thereon. 

6th.  That  the  paint  upon,  in  and  about  plaintiff's  residence  and 
the  other  buildings  owned  by  him  upon  said  premises  has  been  and  is 
now  being  greatly  discolored,  defaced,  disfigured  and  injured,  by 
reason  of  said  smoke,  soot  and  dust  so  caused  as  aforesaid. 

7th.  That  by  reason  of  said  smoke,  soot  and  dust  so  caused  as 
aforesaid,  plaintiff  has  been  put  to  great  expense,  and  trouble  in  the 
cleaning  and  preservation  of  his  household  and  furnishings,  it  being 
very  difficult  to  wash  or  cleanse  articles  of  wearing  apparel  or  other- 
wise, because  of  said  thick,  black,  oily  substance.  That  all  the  acts 
of  defendant  herein  set  forth  constitute  a  nuisance. 

8th.  That  by  reason  of  said  smoke,  soot  and  dust  so  caused  as 
aforesaid,  and  so  acting  upon  and  affecting  plaintiff's  property  as  afore- 
said, the  rental  value  of  plaintiff's  premises  has  been  greatly  diminished 
and  the  premises  rendered  unfit  for  habitation,  and  plaintiff'  has 
Evdfered  damages  to  the  amount  of  five  thousand  dollars  ($5,000). 

Wherefore,  plaintiff  demands  judgment  against  the  defendant  that 
the  defendant  be  enjoined  from  so  operating  the  said  furnaces  or 
chimneys  as  to  cause  or  allow  said  smoke,  soot  and  dust  to  pass  over 
and  upon  plaintiff's  land  and  that  plaintiff  recover  of  defendant  the 
sum  of  five  thousand  dollars  ($5,000),  together  with  the  costs  of  this 

^'=*^°°-  EOCKWOOD  &  SALISBUEY, 

Attorneys  for  Plaintiff. 

Sub.  2.    Practice. 

The  voluntary  abatement  of  a  nuisance  after  suit  begun  "will 
not  aifect  the  standing  of  the  plaintiff  to  maintain  an  action,  but 
is  sufficient  basis  for  suit  by  one  injured.  Heather  v.  Hearn,  5 
Supp.  85.  It  is  not  necessary  before  suit  to  give  notice  to  defend- 
ant if  he  created  the  nuisance. 

No  request  to  abate  a  nuisance  is  necessary  to  entitle  plaintifE 
to  sue  to  restrain  its  continuance  and  for  damages  sustained 
thereby.  Finhelstein  v.  Huner,  11  App.  Div  424,  79  Supp.  334, 
affirmed,  1T9  K  Y.  548. 

A  nuisance  may  be  directed  to  be  abated  with  previous  notice, 
where  the  owner  is  continuously  using  it.  People  v.  Felton,  36 
App.  Div.  450,  55  Supp.  825,  aifirmed  without  opinion,  159  N.  Y. 
537. 

The  statutory  action  for  nuisance  must  be  tried  by  a  jury. 
Code,  §  968.     People  v.  Met.  Tel.  Co.,  31  Hun,  596. 

In  Miller  v.  Edison  III.  Co.,  184  K  Y.  17,  at  page  27,  dissent- 
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ing  opinion,  concurred  in  on  this  point  by  the  court,  the  right  to 
trial  by  jury  in  an  action  for  nuisance  is  considered,  and  105  N. 
Y.  319,  and  44  IST.  Y.  558,  are  cited  as  authorities  on  that  question. 

In  an  action  under  §  1660  to  recover  damages  for  a  nuisance 
and  to  obtain  the  removal  thereof,  a  jury  trial  is  a  matter  of 
right.  The  action  does  not  become  equitable  merely  because  the 
prayer  for  relief  asks  that  the  defendant  be  directed  to  remove  the 
nuisance. 

The  writ  of  nuisance,  as  it  existed  at  common  law,  has  been 
abolished,  and  a  judgment  requiring  the  removal  of  a  nuisance 
must  be  served  upon  the  defendant  and  enforced  by  contempt  pro- 
ceedings under  §  1241.  Hughes  v.  Galusha  Stove  Co.,  122  App. 
Div.  118. 

It  is  the  duty  of  the  owner  of  a  building,  from  the  time  that  he 
knows  that  it  is  in  unsafe  condition  and  is  a  nuisance,  to  abate  the 
nuisance.  Steefel  v.  Rothschild,  179  N.  Y.  273,  reversing  85 
App.  Div.  620,  82  Supp.  1116. 

In  an  action  to  abate  a  nuisance  and  recover  the  damages  sus- 
tained thereby,  trial  by  jury  is  a  matter  of  right.  Even  if  the 
complaint  is  in  form  as  for  equitable  relief  against  the  continu- 
ance of  a  nuisance,  and  the  prayer  for  damages  miay  be  regarded 
as  incidental  thereto,  yet,  as  the  existence  of  the  alleged  nuisance 
and  the  amount  of  damages  were  both  inquired  of  by  jury  before 
the  adoption  of  the  present  Constitution,  the  constitutional  guar- 
anty of  trial  by  jury  applies  to  such  an  action  as  one  of  the  cases 
in  which  it  has  been  heretofore  used.  Hudson  v.  Caryl,  44  IST.  Y. 
556,  followed  in  Dorr  v.  Dansville  Gas-light  Co.,  18  Hun,  274. 
But  see  Johnston  v.  Manhattan  Railway  Co.,  41  St.  Hep.  682; 
Dean  v.  Benn,  69  Hun,  519,  cited  under  Article  I.  See  §  968, 
Code,  giving  right  to  jury  trial.  But  this  decision  is  explained 
in  Parker  v.  Laney,  1  T.  &  C.  590,  as  not  applying  to  equitable 
actions  for  restraining  a  nuisance.  Where  a  complaint  asked 
judgment  for  damages,  and  for  an  abatement  of  an  alleged  nui- 
sance, and  also  for  an  injunction  restraining  a  continuance  of  the 
nuisance,  held,  plaintiff  was  not  of  right  entitled  to  a  jury  trial. 
Cogswell  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  105  N.  Y.  319. 

An  action  for  nuisance  must  be  tried  in  the  county  in  which 
the  subject-matter  of  the  action  was  situated.  Where  it  was  an 
action  for  depositing  foul  substances  in  the  river,  it  was  held  that 
the  venue  should  be  laid  in  that  county  where  the  nuisance  was 
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caused  by  such  deposit.  The  unlawful  act  was  done  in  the  county 
where  the  matter  was  deposited  in  the  river.  Rome  v.  City  of 
Bwffaio,  49  Hun,  T6 ;  s.  c,  15  Civ.  Pro.  K.  81. 

Where  defendants  have  a  right  to  have  the  issues  tried  by  a  jury, 
but  instead  they  are  brought  on  before  the  court  without  objec- 
tion, defendants  will  be  held  to  have  waived  a  jury  trial,  and  the 
decision  of  the  court  will  stand  in  place  of  the  verdict  of  a  jury. 
Hutchins  v.  Smith,  63  Barb.  251.  Where  the  verdict  was  against 
uncontroverted  evidence  as  to  a  livery  stable  being  a  nuisance,  an 
order  setting  aside  a  verdict  was  not  disturbed  on  appeal.  Hor- 
ton  V.  Brownsey,  10  St.  Kep.  800. 

An  action  to  abate  a  nuisance  and  enforce  the  regulations  of  a 
board  of  health  cannot  be  maintained  by  the  board  of  health  in  its 
own  name,  but  must  be  brought  in  the  name  of  the  municipality. 
Board  of  Health  of  Green  Island  v.  Magill,  17  App.  Div.  249,  45 
Supp.  710. 

In  an  action  for  nuisance  not  only  the  principal  whose  agent  did 
the  act  complained  of,  but  also  the  agent,  is  liable  for  the  wrongful 
act.     Goon  v.  Fromerii,  25  App.  Div.  250,  49  Supp.  305. 

An  owner  who  leased  premises  after  the  creation  and  during 
continuance  of  an  adjacent  electric  light  plant,  which  is  a  nui- 
sance, cannot  recover  against  the  person  maintaining  such  nui- 
sance the  depreciation  in  the  rental  value  of  his  premises,  but  the 
right  of  action  exists  in  favor  of  the  tenant,  where  the  injury  is  to 
the  enjoyment  and  occupation  of  the  premises  and  not  to  the  per- 
manent structure  of  the  building.  Miller  v.  Edison  Electric 
Ilium.  Co.,  184  JSr.  Y.  17,  35  Civ.  Pro.  E.  246,  reversing  97  App. 
Div.  638,  89  Supp.  1059,  citing  Blye.  v.  Edison  Elec.  Ilium.  Co., 
172  N.  Y.  1,  distinguishing  Kemochan  v.  N.  Y.  Elevated  Co., 
128  N".  Y.  559. 

An  injunction  will  not  issue  against  the  owner  of  land  upon 
which  blasting  is  being  done  to  restrain  such  blasting,  where  it 
appears  that  the  owner  personally  has  not  been  concerned  therein, 
but  has  employed  an  independent  contractor  to  accomplish  a  cer- 
tain result  not  in  itself  wrongful,  and  reserved  to  himself  no  con- 
trol over  the  manner  in  which  it  shall  be  done.  Hill  v.  Schneider, 
13  App.  Div.  299,  43  Supp.  1. 

A  board  of  health  of  a  city  has  power  to  remove  or  cause  to 
be  removed  a  building  or  part  of  a  building  which,  by  reason  of  a 
fire,  has  become  a  nuisance  and  is  dangerous  to  the  lives  of  trav- 
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elers  on  the  street.  Smith  v.  Irish,  37  App.  Div.  220,  55  Supp, 
837.  In  such  case,  however,  the  burden  is  upon  the  board  of  health 
to  show  that  the  structure  was  dangerous  to  the  public  and  was  a 
nuisance. 

In  an  action  against  the  owner  of  a  building  for  personal 
injuries  by  a  public  nuisance,  plaintiff  establishes  a  prima  facie 
case  by  showing  the  nuisance  and  proving  either  that  it  was  created 
by  the  defendant  or  existed  in  such  a  manner  that  he  was  pre- 
sumptively chargeable  with  knowledge  thereof.  TJggla  v.  Brohaw, 
117  App.  Div.  586,  102  Supp.  857. 

In  an  action  to  enjoin  the  operation  of  an  oil  refinery,  the 
refuse  from  which  polluted  plaintiff's  well,  and  for  damages,  it 
was  held  that  a  jury  was  properly  impaneled  to  try  certain  ques- 
tions of  fact  and  instructed  to  find  on  certain  issues.  Dillon  v. 
Acme  Oil  Co.,  2  Supp.  289.  ISTo  recovery  can  be  had  for  past 
damages  beyond  a  period  of  six  years.  Doyle  v.  Manhattan  Ele- 
vated R.  B.  Co.,  35  St.  Eep.  373.  Where  pending  an  action  for 
damages  to  premises  caused  by  a  nuisance,  the  owner  sells  and 
conveys  the  premises,  he  may  still  have  judgment  for  such  dam- 
ages, since  it  will  be  presumed  that  the  question  of  the  nuisance 
affected  the  price  received  to  the  extent  of  the  damages  recovered. 
Demhy  v.  City  of  Kingston,  14  Supp.  601.  But  it  was  held  in 
Filson  V.  Crawford,  5  Supp.  882,  that  when,  after  bringing  the 
action,  plaintiff  parted  with  her  title  to  the  property,  and  it  did 
not  appear  that  she  reserved  her  claim,  because  of  the  injury  to 
the  fee  by  the  nuisance,  she  could  not  maintain  the  action. 

The  heirs  of  a  co-owner  of  property,  who  died  after  the  con- 
struction of  the  railroad,  the  maintenance  of  which  as  a  nuisance 
is  sought  to  be  enjoined,  have  an  interest  in  the  subject-matter  of 
the  action  and  are  proper  parties  plaintiff.  The  administratrix 
of  the  deceased  co-owner  is  a  proper  plaintiff,  as  she  is  entitled  to 
the  damages  that  had  accrued  at  the  time  of  his  death.  Shepard 
V.  Manhattan  By.  Co.,  5  Supp.  189.  Where  a  contractor  under 
defendant  left  a  stone  in  a  public  street  which  was  an  obstruction 
amounting  to  a  nuisance,  in  violation  of  the  city  ordinance,  the 
defendant  was  held  liable  therefor  to  the  person  injured  thereby. 
Skelton  v.  Larkin,  82  Hun,  388,  63  St.  Rep.  553,  31  Supp.  234, 
affirmed  on  opinion  below,  146  N.  Y.  365.  The  fact  that  other 
persons  than  plaintiff  have  been  injured  in  consequence  of  an 
obstruction  of  a  highway  and  that  it  is  a  public  nuisance,  does 
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not  preclude  a  recovery  by  him  for  the  special  damage  he  has 
suffered.  Where  a  person  using  the  highway  is  obliged,  in  conse- 
quence of  a  fence  unlawfully  erected,  to  take  a  longer  route  or 
clear  away  snowdrifts  caused  by  the  fence,  he  may  maintain 
an  action  against  the  person  who  caused  the  obstruction  to  abate 
the  nuisance  and  to  recover  his  special  damage.  The  objection 
that  plaintiff  had  an  adequate  remedy  at  law  under  the  statute  for 
the  removal  of  obstructions  to  the  highways  is  not  availing  unless 
raised  by  the  pleading  or  at  the  trial.  Wakeman  v.  Wilbur,  147 
N.  Y.  657. 

Where  the  allegations  of  a  complaint  are  appropriate  to  obtain 
such  relief  as  the  plaintiff  and  abutting  owner  is  entitled  to  for 
encroachment  by  an  adjacent  owner  upon  the  public  highway, 
which  specially  affects  the  value  of  his  property,  the  trial  court  has 
no  power  to  limit  or  restrict  his  recovery  or  cause  of  action  by 
requiring  an  election  whether  plaintiff  shall  proceed  upon  the 
theory  of  a  nuisance  or  of  continuing  trespass,  and  if  the  com- 
plaint states  a  cause  of  action,  the  ruling  in  that  respect  is 
reversible  error.  Ackerman  v.  True,  175  N.  Y.  353,  reversing 
71  App.  Div.  143,  75  Supp.  695. 

An  appeal  will  lie  from  an  order  granting  a  new  trial  in  an 
action  to  abate  a  nuisance  and  recover  damages,  as  such  action  is 
substantially  an  action  for  a  nuisance  and  triable  by  a  jury,  and 
not  within  subdivision  2  of  §  1347  of  the  Code.  Lefrois  v. 
County  of  Monroe,  88  Hun,  109,  34  Supp.  612,  68  St.  Eep.  535. 

Plaintiffs  sued  to  compel  the  abatement  of  an  alleged  nuisance 
on  certain  lands  owned  by  them  by  the  wrongful  acts  of  defend- 
ants in  obstructing  the  flow  of  a  natural  watercourse.  Plaintiffs 
applied  before  trial  for  the  examination  of  the  engineers  of 
defendant  city,  and  alleged  that  the  city,  through  its  officers,  had 
made  certain  investigations  relating  to  plaintiffs'  cause  of  action, 
some  of  which  had  been  put  in  the  form  of  maps,  some  in  the  shape 
of  records  and  some  in  the  minds  of  its  officers,  and  that  it  was 
essential  that  such  information  be  given  plaintiffs,  so  that  their 
experts  might  analyze  the  same  and  satisfy  themselves  as  to  its 
correctness.  Held,  that  plaintiffs  were  not  entitled  to  such  exam- 
ination for  the  purpose  for  which  it  was  desired.  Lewis  v.  City 
of  Buffalo,  115  App.  Div.  735,  100  Supp.  1052. 

Where  an  action  against  landlord  and  his  tenant  for  injuries 
sustained  by  a  pedestrian,  who  fell  into  a  cellarway  while  it  was 
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uncovered,  was  tried  and  submitted  to  the  jury,  and  on  the  theory 
that  the  cellarway  was  a  nuisance,  plaintiff  could  not  recover  on 
the  theory  that  the  tenant  was  negligent,  even  though  the  evidence 
might  sustain  such  finding.  Opper  v.  Davega,  116  App.  Div. 
268,  101  Supp.  621. 

Sub.  3.     Evidence. 

An  action  for  damages  caused  by  nuisance,  and  which  plaintiff 
claimed  that  owing  to  smoke  she  was  prevented  from  using  her 
yard  for  hanging  out  laundry  and  was  thereby  compelled  to  have 
laundry  done  elsewhere,  evidence  as  to  the  amount  plaintiff  had 
paid  for  such  laundry  work  was  held  inadmissible  in  the  absence 
of  any  showing  that  the  amount  was  reasonable.  Hoffman  v. 
Edison  Electric  Ilium.  Co.,  87  App.  Div.  371,  84  Supp.  437. 

The  fact  that  the  tenant  leased  premises  subsequent  to  the  crea- 
tion of  a  nuisance  affecting  the  same  does  not  preclude  him  from 
recovery  for  damages  caused  thereby.  Hoffman  v.  Edison  Elec. 
Ilium.  Co.,  87  App.  Div.  371,  84  Supp.  337. 

In  Colman  v.  City  of  New  York,  70  App.  Div.  218,  75  Supp. 
342,  reversing  35  Misc.  664,  72  Supp.  359,  affirmed,  173  N.  Y. 
612,  it  was  held  that  the  facts  were  not  sufficient  to  justify  finding 
that  defendant  maintained  a  nuisance. 

In  determining  the  injury  to  the  lessee  of  a  hotel  from  a  struc- 
ture in  the  street,  constituting  a  nuisance,  the  amount  of  business 
done  before  its  erection  is  competent  evidence  of  what  loss  was 
caused  by  the  nuisance.  Bates  v.  Holhrooh,  89  App.  Div.  548, 
85  Supp.  673.     Appeal  dismissed,  178  IST.  Y.  568. 

Diminution  in  room  rent  of  a  hotel  and  loss  in  consequence  of 
the  failure  to  supply  refreshments  to  those  whose  presence  was 
prevented  by  the  nuisance,  may  be  given  in  evidence,  as  may  also 
obstruction  of  the  street  by  defendant  by  ashes  and  dirt  in  front 
of  plaintiff's  premises.  Pritchard  v.  Edison  Elec.  Ilium.  Co.,  92 
App.  Div.  178,  87  Supp.  225,  affirmed,  179  K  Y.  364. 

In  an  action  to  recover  for  injuries  sustained  from  explosion  of 
powder  mill,  it  is  not  error  to  exclude  evidence  that  gunpowder  is 
a  necessity  for  the  conduct  of  industries  in  the  locality.  Cibulslci 
V.  Hution,  47  App.  Div.  107,  62  Supp.  166. 

The  rule  res  ipsa  loquitur  applies  to  the  case  of  an  overflow  of  a 
sewer  drain  which  had  always  previously  proved  adequate  and 
calls  upon  the  municipality  for  explanation.  Magee  v.  City  of 
Brooklyn,  18  App.  Div.  22,  45  Supp.  473. 
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Evidence  that  the  operation  of  a  plant  for  the  generation  of 
electricity  is  attended  by  vibrations,  noise,  smoke,  dirt  and  bad 
odors  which  injuriously  affect  the  use  and  enjoyment  of  hotel 
adjoining  said  plant,  will  sustain  finding  that  the  plant  consti- 
tutes a  nuisance.  The  fact  that  the  plant  could  not  be  operated 
in  the  locality  without  creating  a  nuisance  constitutes  no  defence 
to  the  corporation.  Pritchard  v.  Edison  Electric  Ilium.  Co.,  92 
App.  Div.  178,  87  Supp.  225,  affirmed,  179  N.  Y.  364. 

In  an  action  for  damages  to  plaintiff's  premises  by  water  negli- 
gently discharged  thereon  from  defendant's  premises,  evidence  of 
the  rental  value  of  plaintiff's  premises  with  and  without  the  dis- 
charge of  such  water  is  proper  on  the  question  of  damages.  Mur- 
ray v.  Archer,  5  Supp.  326. 

Evidence  of  the  rental  value  of  the  plaintiff's  premises  before 
and  after  the  existence  of  the  nuisance  is  admissible  on  the  ques- 
tion of  damages.  Robinson  v.  Smith,  25  St.  Eep.  647.  In  an 
equitable  action  to  restrain  a  nuisance,  damages  may  be  recovered 
dovm  to  the  time  of  the  trial,  but  in  an  action  at  law  for  dam- 
ages this  is  not  the  rule.     Barrich  v.  Shifferdecker,  48  Hun,  355. 

Where  unlawful  acts  depreciated  the  rental  value  of  plaintiff's 
premises,  it  was  held  such  depreciation  was  a  proper  measure  of 
damages,  and  where  such  damages  were  recovered  up  to  time 
of  trial,  is  a  bar  to  future  damages,  although  such  recovery  could 
not  be  had  under  objection  in  an  action  for  nuisance.  Hussner 
V.  Brooklyn  City  B.  B.  Co.,  114  IST.  Y.  434,  citing  on  right  to 
recover  damages  only  to  time  of  commencement  of  action,  Uline 
V.  New  York  Central  &  H.  B.  B.  Co.,  101  N.  Y.  98 ;  Pond  v. 
Metropolitan,  etc.,  B.  B.  Co.,  112  N.  Y.  186. 

In  an  action  to  restrain  the  defendants  from  polluting  the 
waters  of  a  ditch,  in  the  vicinity  of  plaintiff's  land  and  dwelling- 
house,  and  to  recover  damages,  the  fact  that  plaintiff  did  not  rent 
or  propose  to  rent  the  premises  does  not  make  it  improper  to 
admit  evidence  to  show  the  depreciation  in  the  rental  value  of  the 
premises  occasioned  by  the  wrongful  acts  of  the  defendant,  or  to 
award  the  same  to  the  plaintiff  as  pecuniary  damages.  Michel 
V.  Supervisors,  39  Hun,  47. 
Actions,  Vol.  II  —91 
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AETICLE  IX. 

BELIEE  GBAITTEB  ANB  MEASITBE  OF  SAHCAOES. 

Subd.  I.  Damages,  1442. 

§  1662.   Final  judgment,  1442. 
Subd.  2.  Injunction,  1448. 
Subd,  3.  Precedents  for  judgment,  1456. 

Sub.  1.    Damages. 

§  1662.   Final  judgment. 

A  final  judgment  in  favor  of  the  plaintiff,  may  award  him  damages,  01 
direct  the  removal  of  the  nuisance,  or  both. 

The  right  of  action  in  the  nature  of  a  common-law  right  for 
nuisance  is  preserved  by  §  1660,  and  the  judgment  in  such  an 
action  may  be  for  damages  or  for  the  removal  of  the  nuisance  or 
for  both.  At  common  law  an  action  for  a  nuisance  was  regarded 
as  local  in  its  nature  and  the  venue  was  required  to  be  laid  in  the 
county  where  the  nuisance  was  situated.  Horn  v.  City  of  Buffalo, 
15  Civ.  Pro.  K.  81. 

In  an  action  at  law  for  the  damages  caused  by  nuisance,  dam- 
ages are  limited  to  such  as  should  accrue  before  the  commence- 
ment of  the  action.  Plaintiff  may  show  the  difference  between  the 
market  value  of  the  premises  before  and  after  the  injury,  but  he 
is  not  entitled  to  show  diminution  in  value  from  natural  causes, 
and  also  the  cost  of  alteration  of  the  property  injured.  In  such 
actions  there  are  two  rules  of  damages:  First,  the  difference 
between  the  market  value  of  the  premises  before  and  after  the 
injuries.  Second,  if  the  defendant  can  show  that  the  restoration 
of  the  premises  to  their  former  condition  is  reasonably  possible, 
and  the  cost  of  such  restoration  is  less  than  damages  under  the 
former  rule,  the  defendant  is  entitled  to  have  the  latter  method 
considered  by  the  jury,  who  are  to  determine  which  is  the  more 
feasible.     Senglaup  v.  Acker  Process  Co.,  121  App.  Div.  49. 

The  case  held  that  proof  is  competent  under  both  methods  and 
the  jury  are  to  determine  which,  in  justice  to  both  parties,  is  most 
feasible  and  the  last  expensive. 

If,  in  an  action  for  a  nuisance,  the  court  or  jury  reach  the  con- 
clusion that  the  plaintiff's  rights  have  been  invaded  by  the  acts 
of  the  defendant,  and  that  the  latter  has  been  guilty  of  maintain- 
ing a  nuisance,  the  plaintiff  will  be  entitled  to  judgment  for  dam- 
ages or  for  the  removal  of  the  nuisance  or  for  both.  Hutchins 
V.  Smith,  63  Barb.  251.  Where  one  wrongfully  erects  and  main- 
tains a  dam  upon  his  lands,  which  sets  back  the  waters  of  a  stream 
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upon  the  lands  of  his  neighbor,  a  judgment  is  proper  directing 
the  lowering  of  the  dam  as  will  abate  the  nuisance.  Bothely  v. 
N.  Y.  Rubber  Co.,  90  IST.  Y.  30.  The  awarding  of  damages  as 
well  as  the  granting  of  an  injunction  in  the  same  action  is  proper 
under  this  section.  Chapman  v.  City  of  Eochester,  23  Week. 
Dig.  424. 

Where  the  owner  of  the  fee  of  the  premises  is  himseK  in  pos- 
session, the  injury  that  he  sustains  by  reason  of  the  discomfort 
produced  thereby,  where  no  tangible  injury  is  inflicted,  together 
with  the  diminution  in  the  value  of  the  premises,  are  proper  ele- 
ments from  which  to  estimate  the  damages.  If,  by  reason  of  the 
nuisance,  he  is  unable  to  let  his  premises,  or  is  compelled  to  rent 
them  at  a  less  rental  than  he  otherwise  would,  the  measure  of 
damages  would  be  the  injury  to  the  rental  value;  the  difference 
between  the  rental  value  if  no  nuisance  existed  and  the  rental 
value  with  the  nuisance  there  is  the  true  measure.  Where  there 
are  no  buildings  upon  the  premises,  but  the  lands  are  laid  out  in 
building  lots,  which,  by  reason  of  the  nuisance,  are  reduced  in 
value,  a  recovery  may  be  had  for  the  difference  between  the  value 
of  the  lots  with  the  nuisance  there  and  their  value  if  no  nuisance 
existed.  Wood  on  Nuisances,  §  445 ;  Francis  v.  Schoellho-pf,  53 
N.  Y.  152 ;  Peck  v.  Elder.  3  Sandf.  126 ;  Jutte  v.  Hughes,  67 
N.  Y.  267;  Wiel  v.  Stewart,  19  Hun,  272.  Where  plaintiff 
incurred  expense  in  plumbing  and  fixing  sewers  and  other  expenses 
to  prevent  further  injury  from  failure  of  defendant  to  keep  prem- 
ises and  drains  on  his  premises  in  proper  condition,  held,  that 
injuries  sustained  because  of  the  stench  was  a  proper  item  of  dam- 
ages.   Jutte.  V.  Hughes,  67  E".  Y.  267. 

Where  the  injury  was  to  the  use  of  the  entire  premises  for  the 
purposes  of  a  dwelling-house,  the  plaintiff's  damages  were  to  be 
determined  by  the  difference  between  the  rental  value  of  the  house 
free  from  and  subject  to  the  nuisance,  and  plaintiff  is  entitled  to 
recover,  in  the  action,  all  the  damages  sustained  up  to  the  time 
of  trial.  Bier  v.  Coohe,  37  Hun,  38.  The  measure  of  damages 
for  a  nuisance  to  real  estate  by  the  pollution  of  a  stream  is  the 
difference  in  the  rental  value  free  from  and  subject  to  the  nui- 
sance. Chapman  v.  Palmer,  9  Hun,  517;  s.  c,  77  N.  Y.  61. 
Any  diminution  in  rent  resulting  from  the  injury  may  be  con- 
sidered in  the  estimate  of  damages.  Schwab  v.  Cleveland,  28 
Hun,  458.     Damages  cannot  be  allowed  for  injuries  after  the 
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commencement  of  the  action  and  service  of  an  injunction.  Mai- 
thews  V.  D.  <&  H.  Canal  Co.,  20  Him,  433 ;  Duryea  v.  Mayor, 
26  Hun,  120.  But  it  is  competent  to  submit  to  a  jury  whether 
the  allowance  of  interest  is  necessary  to  give  plaintiffs  compensa- 
tion. Mairs  v.  Manhattan  Real  Estate  Association,  89  N.  Y. 
498,  affirming  47  Super.  Ct.  31.  A  jury  cannot  give  damages  for 
the  prospective  continuance  of  a  nuisance.  Whitmore  v.  Bischojf, 
5  Hun,  176.  In  an  action  by  an  abutting  owner  against  a  rail- 
way company  for  damages,  caused  by  unlawfully  changing  the 
grade  of  a  street,  damages  can  be  recovered  only  up  to  the  com- 
mencement of  the  action  —  the  remedy  of  the  plaintiff  being  by 
successive  actions  for  his  damages  until  the  nuisance  shall  be 
abated.  It  is,  therefore,  improper  to  allow  for  depreciation  in  the 
market  value  of  the  property,  caused  by  the  acts  complained 
of,  as  it  would  be  equivalent  to  the  introduction  of  a  new  action 
for  the  conversion  of  real  property,  which  is  unknown  to  the  law. 
It  seems  the  plaintiff  may  sue  and  recover  his  damages  as  often 
as  he  chooses,  once  a  year,  or  once  in  six  years,  and  have  succes- 
sive recoveries  for  damages.  He  may  enjoin  the  operation  of  the 
railroad  and  compel  the  abatement  of  the  nuisance  by  an  action 
in  equity,  and  where  his  premises  have  been  exclusively  appro- 
priated by  a  railroad  he  may,  individually,  maintain  ejectment. 
mine  V.  N.  Y.  C,  etc.,  B.  B.  Co.,  101  IsT.  Y.  98.  In  an  action  by 
an  owner  of  a  lot  abutting  on  a  city  street,  for  damages  sustained 
by  the  erection  of  a  railroad,  substantially  closing  such  street  to 
public  traffic,  he  is  entitled  to  recover  the  depreciation  in  the 
value  of  his  property  by  reason  of  the  erection  of  such  embank- 
ment. Beming  v.  N.  Y.,  L.,  etc.,  B.  B.  Co.,  1  St.  Eep.  733,  dis- 
tinguishing 101  N.  Y.  98,  supra.  But  it  is  error,  in  estimating 
damages,  to  take  into  consideration  his  loss  of  business  and 
inconvenience  from  noise  and  smoke  incident  to  running  the  cars 
in  operating  the  road.  Beming  v.  N.  Y.,  L.,  etc.,  B.  B.  Co.,  1 
St.  Rep.  733.  Where  annoyance  is  caused  to  an  abutting  owner 
by  a  structure  placed  by  a  street  railroad  company  in  front  of  his 
premises,  if  the  structure  is  lawful  he  is  entitled  to  damages  for 
all  the  annoyance  caused  by  it,  but  it  is  liable  only  for  such  as 
results  from  an  unreasonable  use  of  it.  Mahady  v.  Bushwich 
R.  B.  Co.,  91 IST.  Y.  148.  The  rule  of  damages  in  an  action  by  an 
abutting  owner  for  the  obstruction  of  the  street  is  the  impairment 
of  the  rental  value  of  the  premises  from  the  date  of  plaintiff's 
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title  to  the  commencemeiit  of  the  action,  and  the  impairment 
must  be  determined  with  reference  to  the  condition  of  the  premises 
at  the  former  date  and  the  uses  for  which  they  were  then  rented 
or  could  have  been  put  to  without  change.  Oreene  v.  N.  Y.  C.  & 
H.  B.  B.  B.  Co.,  12  Abb.  N.  C.  124. 

In  an  action  for  damages  by  physicians,  tenants  of  certain 
houses  as  residences  and  homes  for  keeping  and  treating  their 
patients,  against  defendant,  for  constructing  and  operating  an 
elevated  railway  in  the  street  abutting  plaintiff's  premises,  held, 
defendants  were  liable  only  for  the  value  of  the  private  property 
actually  taken,  and  the  diminution  in  value  directly  affected  by 
the  part  taken;  that  the  measure  of  damages  was  the  diminution 
by  such  taking  of  the  rental  value  of  the  whole,  and  that  damages 
for  loss  of  business  were  too  remote.  Taylor  v.  Metropolitan 
El.  B.  B.  Co.,  50  Super.  Ct.  311.  In  an  action  for  damages  for 
overflowing  the  lands  of  plaintiff's  intestate,  by  means  of  embank- 
ments built  by  defendant,  held,  that  damages  caused  by  the  exten- 
sion of  defendant's  roadbed  were  not  to  be  included  in  the  recovery. 
Mager  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  Abb.  Ann.  1882,  page  125. 

As  to  right  of  reversioner  to  recover  damages,  see  Doyle  v. 
Manhattan  Elevated  Co.,  12  Supp.  548,  where  it  is  also  held  the 
measure  of  damages,  where  they  are  recoverable,  is  the  difference 
on  the  day  of  trial  between  the  market  value  of  the  property,  with 
the  injuries,  and  what  it  would  have  been  on  the  same  day  if  free 
from  injury.  The  measure  of  damages  in  such  case  is  the  differ- 
ence in  the  value  of  the  property  before  and  after  the  construction 
of  the  road.  Mortimer  v.  Manhattan  B.  B.  Co.,  8  Supp.  536. 
To  entitle  plaintiff  to  damages  the  complaint  must  be  wholly  based 
on  the  statute.  Purton  v.  Watson,  19  St.  Rep.  6.  Rule  of  dam- 
ages is  the  depreciation  of  the  rental  value.  Young  v.  Hurd,  16 
St.  Rep.  385 ;  Schwab  v.  Cleveland,  28  Hun,  458 ;  Colrick  v. 
Swinburne,  105  IST.  Y.  503 ;  Van  Buren  v.  FishTcill  and  Matteor 
wan  Water  WorJcs,  50  Hun,  448 ;  s.  c,  21  St.  Rep.  438,  3  Supp. 
336;  Greene  v.  New  YorTc  Central  &  H.  B.  B.  Co.,  12  Abb.  K  C. 
124;  DrucherY.  Manhattan  By.  Co.,  51  Super.  Ct.  429;  Taylor  v. 
Metropolitan  Elevated  B.,  50  Super.  Ct.  311. 

Damages  to  a  remainderman  is  the  difference  in  the  market 
value  before  and  after  the  injury  sustained,  to  be  estimated  by 
taking  the  damages  to  the  fee  and  apportioning  it  between  the 
life  tenant  and  the  remainderman  according  to  the  annuity  tables. 
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Thompson  v.  Manhattan  B.  R.  Co.,  6  Supp.  929.  As  to  whea 
interest  is  to  be  allowed,  see  Duryea  v.  Mayor,  26  Hun,  120, 
citing  Mairs  v.  Manhattan  Real  Estate  Association,  89  N.  Y.  498; 
Parrott  v.  Knickerbocker  Ice  Co.,  46  N.  Y.  361;  Walrath  v. 
Bedfield,  18  K  Y.  457. 

In  case  of  a  glaring  public  nuisance,  proof  of  slight  special 
injury  is  sufficient  to  give  a  plaintiff  standing  in  court  for  redress. 
Flynn  v.  Taylor,  26  St.  Rep.  649.  A  plaintiff  niay,  under  this 
article,  in  the  sanae  action,  recover  damages  resulting  from  a  nui- 
sance and  obtain  an  injunction  against  its  continuance.  Robinson 
V.  Smith,  25  St.  Eep.  64Y,  7  Supp.  38.  If  a  person  destroys  an 
obstruction  in  a  river  on  the  ground  that  it  is  a  public  nuisance,  he 
must  be  prepared  to  show  that  he  did  it  under  the  requirement 
of  the  court  and  overruling  public  necessity.  Coonley  v.  City  of 
Albany,  57  Hun,  327,  32  St.  Eep.  411,  10  Supp.  512,  affirmed, 
132  N.  Y.  145.  A  private  action  for  corruption  of  the  air  by 
offensive  odors  can  only  be  maintained  by  one  who,  as  the  owner 
of  it,  has  some  legal  interest  as  lessee  or  otherwise  in  land,  the 
enjoyment  of  which  is  affected  by  the  nuisance,  and  where  it 
appeared  that  the  property  affected  by  the  nuisance  was  owned  by 
the  wife  of  the  plaintiff,  it  was  held  plaintiff  could  not  maintain 
the  action.  Kavanaugh  v.  Barber,  131  IsT.  Y.  211,  43  St.  Eep. 
283.  A  municipal  corporation  can  prevent  the  erection  of  a  nui- 
sance upon  lands  dedicated  to  the  use  of  the  inhabitants  of  the  city 
without  the  aid  of  a  special  statute.  City  of  Cohoes  v.  Delaware 
&  Hudson  Canal  Co.,  47  St.  Eep.  612.  A  person  erecting  or 
maintaining  an  actual  nuisance  is  liable  to  an  action  at  the  suit  of 
another  who  has  sustained  special  damages  therefrom.  Adams 
V.  Popham,  76  K  Y.  410. 

The  damages  are  limited  to  the  actual  injuries  sustained. 
Ludlow  V.  Yonkers,  43  Barb.  493 ;  Kane  v.  Johnson,  9  Bosw.  154; 
Albert  v.  Bleecker  St.  Ry.  Co.,  2  Daly,  389.  For  nuisance  affect- 
ing the  occupation  of  realty,  the  measure  of  damages  is  the  loss 
of  rents  or  the  depreciation  in  rental  value.  Murray  v.  Archer, 
5  Supp.  326 ;  Wiel  v.  Stewart,  19  Hun,  272 ;  Bier  v.  Cooke,  37 
Hun,  38.  For  injuries  permanently  affecting  the  realty,  the 
measure  of  damages  is  the  difference  between  what  the  property 
was  worth  before  and  after  the  injury.  Peck  v.  Elder,  3  Sandf. 
126 ;  Ruckman  v.  Greene,  9  Hun,  225.  Where  the  injury  is  not 
permanent   in  its   character,    damages   cannot  be   recovered  for 
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injuries  resulting  from  it  subsequent  to  the  commencement  of 
the  action.  Duryea  v.  New  York,  26  Hun,  120;  Blunt  v. 
McCormick,  3  Den.  283.  Nominal  damages  are  recoverable  even 
though  the  property  has  actually  been  benefited  by  the  nuisance. 
Francis  v.  Schoellhopf,  53  N.  Y.  153.  The  voluntary  abatement 
of  a  nuisance  by  the  defendant  after  the  commencement  of  an 
action  does  not  affect  the  plaintiff's  right.  Heather  v.  Heaa-n, 
5  Supp.  85.  Where  substantial  injury  has  been  suffered,  an 
award  of  nominal  damages  is  error.  Smith  v.  Ingersoll-Sergeant 
Rock-drill  Co.,  12  Misc.  5,  33  Supp.  YO,  66  St.  Eep.  727,  revers- 
ing 7  Misc.  374,  27  Supp.  907. 

The  measure  of  damage  to  abutting  ovmers  for  obstruction  of 
the  street  in  front  of  their  premises  is  the  depreciation  in  rental 
value  caused  thereby,  although  plaintiffs  occupied  the  premises 
themselves.  Van,  Siclen  v.  City  of  New  York,  32  Misc.  403,  66 
Supp.  555,  affirmed,  64  App.  Div.  437,  affirmed  as  modified,  172 
N.  T.  504.  The  fact  that  plaintiff  can  sell  property  affected  by  a 
nuisance  for  more  than  it  could  have  been  sold  for  before  the 
alleged  nuisance  does  not  authorize  a  finding  that  no  special  dam- 
age has  been  sustained  therefrom,  where  it  appears  that  the  prop- 
erty is  worth  very  much  less  than  without  the  nuisance,  which 
difference  is  the  true  measure  of  damages.  Ackerman  v.  True,  175 
K  Y.  353,  reversing  71  App.  Div.  143,  75  Supp.  695. 

In  an  action  by  tenant  for  a  nuisance  injuring  leased  premises, 
plaintiff  has  an  election  whether  to  have  his  damages  measured  by 
the  depreciation  in  the  rental  value  of  the  premises  as  a  whole  or 
by  the  loss  in  the  usable  value  thereof.  Hoffman  v.  Edison  Elec. 
Ilium.  Co.,  87  App.  Div.  371,  84  Supp.  437. 

The  measure  of  a  lessee's  damages  where  a  hotel  property  was 
injuriously  affected  by  nuisances  is  the  injury  to  the  useful  value 
of  the  hotel,  which  consists  In  the  diminution  of  the  room  rent  of 
the  hotel  and  the  loss  in  consequence  of  the  inability  of  the  lessee 
to  supply  refreshments  to  those  whose  presence  was  prevented  by 
the  nuisance.  Pritchard  v.  Edison  Elec.  Ilium.  Co.,  92  App. 
Div.  178,  87  Supp.  225,  affirmed  179  K  Y.  364. 

Impairment  of  health  is  an  element  of  damages  in  an  action 
for  nuisance,  and  the  measure  of  damages  to  a  neighboring  prop- 
erty caused  by  nuisance  is  the  diminution  in  rental  value,  whether 
the  property  is  in  possession  of  the  tenant  or  in  the  occupation  of 
the  owner.  Rosenheimer  v.  Standard  Gas  Light  Co.,  36  App.  Div. 
1,  55  Supp.  192. 
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Damages  whicli  may  be  recovered  in  an  action  of  this  character 
are  limited  to  a  period  of  six  years  immediately  preceding  the 
commencement  of  the  action.  Bly  v.  Edison  Elec.  Ilium.  Co., 
172  N".  Y.  1,  citing  Matter  of  Neilley,  95  IST.  Y.  382 ;  Rolerts  v. 
Ely,  113  K  Y.  128;  Builer  v.  Johnson,  111  N.  Y.  204;  Colrich 
V.  Swinburne,  105  IST.  Y.  503. 

Although  the  lessee  of  a  hotel  cannot  recover  rents  and  profits, 
as  such,  of  which  he  is  deprived  by  the  erection  of  a  building  which 
constitutes  a  nuisance,  the  loss  of  these  may  be  considered  in  deter- 
mining the  injury  to  the  usable  value  of  the  premises.  Bates  v. 
HoTbrooh,  89  App.  Div.  548,  85  Supp.  673.  Appeal  dismissed, 
178  K  Y.  568. 

In  an  action  at  law  to  recover  damages  for  a  nuisance  plaintifE 
cannot  recover  permanent  or  fee  damages  for  the  continuance  of 
the  nuisance.  Plaintiff's  damage  is  the  difference  in  the  rental 
value  of  the  property  before  and  after  the  commencement  of  the 
nuisance  during  its  existence  to  the  commencement  of  the  action. 
Yan  Veghten  v.  Hudson  River  Power  Transmission  Co.,  103 
App.  Div.  130,  92  Supp.  956. 

Plaintiff's  damage  is  the  difference  in  the  rental  value  of  the 
property  before  and  after  the  commencement  of  the  nuisance  dur- 
ing its  existence  to  the  commencement  of  the  action.  Oerow  v. 
Village  of  Liberty,  106  App.  Div.  357,  94  Supp.  949. 

Upon  the  right  to  recover  damages  in  an  equity  action  where 
equitable  relief  is  denied,  see  Ackerman  v.  True,  175  1^.  Y.  353 ; 
Sadlier  v.  City  of  New  York,  104  App.  Div.  82,  93  Supp.  579, 
affirmed,  185  IST.  Y.  408,  citing  Western  Union  Tel.  Co.  v.  Syra- 
cuse El.  Co.,  178  K  Y.  325,  329. 

Sub.  2.     Injunction. 

The  cases  cited  are  principally  actions  in  equity  to  restrain  a 
nuisance,  and,  as  heretofore  suggested,  such  an  action  is  preferable 
even  though  an  injunction  is  not  asked  pendente  lite.  These 
authorities,  however,  show  the  rule  applicable  both  on  the  law 
and  equity  side  of  the  court  as  to  the  continuance  and  abatement 
of  a  nuisance.  In  an  action  for  nuisance,  if  the  injury  is  shown 
to  occur  so  often  as  to  necessitate  a  multiplicity  of  suits,  the 
court  may  award  an  injunction.  Dunshach  v.  Hollister,  49  Hun, 
352;  s.  c,  17  St.  Eep.  461,  2  Supp.  94.  The  injury  appre- 
hended may  be  to  either  person  or  property.     It  is   sufficient 
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that  it  is  offensive  and  renders  the  enjoyment  of  property  uncom- 
fortable. Ccdlin  V.  Valentine,  9  Paige  Ch.  575.  Whenever  a 
private  individual  is  specially  injured  by  a  public  nuisance,  the 
court  will  restrain  the  nuisance  on  his  complaint.  Milhau  v. 
Sharp,  28  Barb.  228,  27  E".  Y.  611 ;  Davis  v.  Mayor,  14  K  Y. 
506.  An  injunction  may  issue,  since  the  remedy  in  equity  is 
better  adapted  to  do  justice  than  a  mere  action  for  damages. 
Hallock  V.  Scheyer,  33  Hun,  111.  Occupation  of  a  building  in  a 
city  as  a  slaughter  house,  as  a  nuisance,  may  be  restrained  by 
injunction.  Metropolitan  Board  of  HeaUh  v.  Heister,  37  N.  Y. 
661.  So  is  a  fat-melting  establishment.  Pech  v.  Elder,  3  Sandf. 
126.  Injunctions  have  been  granted  against  a  steam  mill. 
McKeon  v.  See,  51  E".  Y.  300.  Against  a  factory  emitting  gas. 
Mulligan  v.  Elias,  12  Abb.  (N.  S.)  259.  Where  one  manufac- 
tured brick  on  his  own  land  and  used  a  process  in  burning  by 
which  noxious  gases  were  generated,  an  injunction  was  allowed, 
and  the  right  to  an  injunction  is  not  affected  by  the  fact  that  the 
nuisance  existed  before  plaintiff  purchased  the  land.  Campbell 
V.  Seeman,  63  E.  Y.  568.  An  injunction  may  be  granted  at  the 
instance  of  an  abutting  owner  to  prevent  obstruction  of  the  high- 
way. Newman  v.  Nellis,  97  N.  Y.  285.  Also  against  blasting 
near  plaintiff's  premises  so  as  to  injure  the  premises,  even  though 
blasting  was  done  in  accordance  with  the  requirements  of  the  city 
ordinance.  Rogers  v.  Hanfield,  12  St.  Rep.  671.  An  injunction 
perpetually  restraining  defendants  from  standing  horses,  carriages 
and  hacks  in  front  of  plaintiff's  premises  for  the  purpose  of 
letting  them  for  hire,  was  granted.  McCaffery  v.  Smith,  41  Hun, 
117. 

Defendants  were  restrained  from  arranging  the  awnings  and 
shutters  from  in  front  of  their  store  so  as  to  deprive  the  adjoining 
building  of  plaintiff  of  light  and  air.  Lavery  v.  Hannigan,  52 
Supr.  Ct.  463.  It  is  sufficient  to  justify  continuance  of  an  in- 
junction against  the  threatened  erection  of  a  public  nuisance  that 
plaintiff  has  or  will  suffer  substantial  damage  that  is  special  to 
him.  Forty-second  St.  B.  B.  Co.  v.  Thirty-fourth  St.  B.  B.  Co., 
52  Supr.  Ct.  252.  It  is  proper  to  grant  an  injunction  to  restrain  a 
defendant  from  so  digging  on  his  ovsti  land  as  to  injure  the  high- 
way, or  as  to  cause  the  same  to  fall  down.  Milhurn  v.  Fotvler,  27 
Hun,  568.  The  owner  of  wharves  upon  the  bank  of  a  navigable 
stream  may  have  an  injunction  to  prevent  defendants  from  empty- 
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ing  refuse  into  such  waters,  if  it  appears  that  the  deposit  causes 
an  interference  with  navigation  and  is  injurious  to  some  right  of 
plaintiffs.  Hudson  Biver  B.  B.  Co.  v.  Loeb,  1  Eob.  418.  See, 
however,  Knicherhocker  Ice  Co.  v.  Schultz,  116  N.  Y.  383. 

An  injunction  may  be  granted  to  restrain  one  from  obstructing 
a  street  by  building  a  house  therein,  which  produces  special  injury 
to  plaintiff,  by  affecting  the  enjoyment  and  value  of  their  adjoin- 
ing property.  Corning  v.  Lowerre,  6  Johns.  Ch.  439.  In  case  of 
a  noxious  trade  which  constitutes  a  nuisance,  it  is  of  no  conse- 
quence whether  complainants  reside  on  their  property  or  not.  It 
is  sujfficient  that  the  nuisance  is  calculated  to  diminish  the  value 
of  the  property.  Peck  v.  Elder,  3  Sandf.  129.  Injunction  is  the 
proper  remedy  for  a  continuous  nuisance.  McKeon  v.  See,  51 
N.  Y.  300.  A  defendant  may  be  enjoined  from  depositing  foul 
sewage  from  a  sewer,  on  plaintiff's  premises.  Beech  v.  City  of 
Elmira,  22  Hun,  158.  One  maintaining  a  common  nuisance  may 
be  restrained  in  equity  from  continuing  it  by  one  suffering  peculiar 
damage.  Adams  v.  Popham,  76  'N.  Y.  410.  The  fact  that  a 
building  in  the  course  of  construction  may,  when  completed,  be 
used  in  a  manner  detrimental  to  the  rights  of  an  adjoining  owner, 
is  no  ground  for  granting  an  injunction,  when  the  building  itself  is 
not  a  nuisance.    Depierris  v.  MaMern,  10  E".  Y.  Supp.  626. 

An  action  can  be  maintained  and  injunction  will  issue  to  re- 
strain the  continuance  of  a  nuisace  after  resolution  of  board  of 
health  declaring  it  such,  and  notice  to  the  person  maintaining  it. 
Bell  V.  City  of  Bochester,  33  St.  Eep.  739.  The  owner  of  a  city 
lot  is  not  entitled  to  enjoin  the  erection  of  a  frame  building  on 
adjoining  property,  in  violation  of  the  fire  regulations  of  the  city; 
although  the  statute  makes  such  a  building  a  common  nuisance, 
the  plaintiff  is  not  entitled  to  abate  it  in  the  absence  of  an  allega- 
tion of  special  damages.  Young  v.  Sheu,  56  Hun,  307;  s.  c,  30 
St.  Eep.  608,  9  Supp.  349.  The  court  will  not  adjudge  the  removal 
of  a  valuable  building  because  it  obstructs  property  in  which  the 
plaintiff  has  a  technical  right  of  way,  where  complete  indemnity 
can  be  secured  to  him  by  damages.  Welsh  v.  Taylor,  50  Hun,  137 ; 
s.  c,  19  St.  Eep.  735,  2  IST.  Y.  Supp.  815. 

An  injunction  was  refused  a  telegraph  company  to  prevent  an 
abutting  owner  from  removing  its  poles,  though  the  lines  of  the 
company  were  erected  under  legislative  sanction.  Metropolitan 
Telegraph  Co.  v.  Colwell  Lead  Co.,  50  K  Y.  Supr.  488.    It  was 
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also  refused  against  tlie  erection  of  a  wharf  on  a  navigable  river 
below  high  water  mark,  not  shown  to  so  materially  obstruct  the 
navigation  as  to  be  a  nuisance.  Delaware  &  Hudson  Canal  Co. 
V.  Lawrence,  2  Hun,  163.  Also  refused  against  a  floating  elevator 
which  was  not  an  obstruction  to  navigation.  People  v.  Horton, 
64  N.  Y.  610.  Also  denied  against  removal  of  storm  door  extend- 
ing beyond  house  line.    Eiernan  v.  Newton,  20  Abb.  IST.  C.  398. 

A  mine  owner  cannot  be  restrained  from  blasting  in  the  night- 
time, on  the  ground  that  it  disturbs  the  sleep  and  affects  the  health 
of  the  owner  of  the  surface  and  of  his  family  or  diminishes  the 
value  of  his  estate,  unless  it  is  shown  that  such  blasting  is  un- 
necessary.   Marvin  v.  Brewster  Iron  Mining  Co.,  55  IsT.  Y.  538. 

An  injunction  should  not  be  granted  against  an  act  which  is 
not  of  itself  a  nuisance,  until  the  question  whether  it  is  such  has 
been  determined  upon  a  proper  issue.  Venner  v.  Jordan,  2  Edms. 
473.  So  held  with  reference  to  an  injunction  against  laying  water 
pipes  in  a  village  highway  by  a  corporation.  Crooke  v.  Flatbush 
Water  Works  Co.,  27  Hun,  72. 

Injunction  was  refused  against  the  commissioner  of  public  works 
to  restrain  him  from  cutting  dovsm  telegraph  and  telephone  poles 
on  ground  they  were  a  public  nuisance.  American  Rapid  Tele- 
graph Co.  V.  Hess,  125  N.  Y.  641. 

Where  defendant's  plaster  mill,  in  consequence  of  the  use  of 
defective  machinery,  casts  obnoxious  dust  upon  the  premises  of  an 
adjacent  owner  for  a  short  period,  it  was  held  that  damages  could 
be  recovered  for  that  injury,  although  the  defect  was  subsequently 
remedied,  but  that  no  injunction  would  be  granted.  Moon  v. 
National  Wall  Plaster  Co.,  31  Misc.  631,  66  Supp.  33,  affirmed 
without  opinion,  57  App.  Div.  621,  67  Supp.  1140. 

In  American  Ice  Co.  v.  Catskill  Cement  Co.,  43  Misc.  221,  88 
Supp,  455,  an  injunction  was  granted  at  the  suit  of  an  ice  com- 
pany, whose  houses  were  located  on  the  banks  of  the  Hudson,  to 
restrain  the  proprietors  of  an  adjacent  cement  plant  from  causing 
quantities  of  smoke,  ashes,  cinders,  coal  dust,  etc.,  to  escape  and 
settle,  on  plaintiff's  ice  field  to  the  injury  of  the  ice  during  the  ice 
season.  Eeversed,  99  App.  Div.  31,  90  Supp.  801,  upon  the 
ground  that  the  right  to  the  injunction  no  longer  existed  by  reason 
of  a  subsequent  amendment  to  the  statute. 

Where  a  legal  right  is  invaded  by  the  maintenance  of  a  nuisance, 
and  substantial  damage  is  found,  it  is  not  error  to  award  an 
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injunction,  although  the  trespasser  is  a  municipality,  especially  in 
a  case  where  its  operation  has  been  suspended  in  order  that  the 
defendant  may  obtain  legislative  relief,  or  abate  the  nuisance. 
Sammons  v.  City  of  Oloversville,  175  N.  Y.  346,  affirming  67 
App.  Div.  628,  74  Supp.  1145. 

While  the  reasonable  operation  of  an  electric  light  and  power 
company  will  not  be  restrained  on  account  of  annoyance  to  adjoin- 
ing residents,  an  injunction  may  be  granted  to  restrain  the  over- 
loading of  the  machinery  to  an  extent  that  would  produce  unusual 
noise  or  vibration  and  the  deposit  of  water  on  adjoining  premises. 
Bowden  v.  Edison  Illuminating  Co.,  29  Misc.  171,  60  Supp.  835. 

When  aggravating  instances  of  continuing  trespass  are  shown 
resulting  in  substantial  damages  to  plaintiff's  property,  an  ia- 
juction  may  be  issued,  although  the  amount  of  past  damages  is  not 
fixed.  Garvey  v.  Long  Island  R.  B.  Co.,  159  N.  Y.  323,  affirming 
9  App.  Div.  254,  41  Supp.  397. 

Where  defendant  maintains  a  nuisance  by  polluting  a  stream 
flowing  through  plaintiff's  land  with  its  sewerage,  rendering  such 
stream  unfit  for  his  uses  and  materially  damaging  it,  and  where 
such  nuisance  is  continually  increasing,  and  will  be  continued  per- 
manently unless  restrained  by  the  court,  and  unless  so  restrained  a 
multiplicity  of  suits  will  ensue,  a  clear  case  is  made  for  equitable 
relief.  Sammons  v.  City  of  Oloversville,  81  App.  Div.  332,  81 
Supp.  466. 

A  contractor  employed  in  blasting  in  a  residential  portion  of  a 
city  may  be  enjoined  from  using  explosives  so  powerful  as  to 
shake  houses,  crack  walls,  and  throw  masses  of  rock  into  its  apart- 
ments, and  from  unnecessarily  obstructing  the  street,  and  from 
allowing  his  laborers  to  use  profane  language,  but  not  from  work- 
ing between  the  hours  of  7  a.  m.  to  6  p.  m.,  nor  from  allowing  his 
Italian  laborers  talking  in  a  rough  or  boisterous  manner.  Steven- 
son V.  Fucci,  32  Misc.  464,  66  Supp.  712. 

A  riparian  owner  who  uses  the  water  of  a  stream  only  for  the 
purpose  of  bathing  and  for  turning  a  turbine  wheel,  is  entitled  to 
an  injunction  restraining  an  upper  riparian  owner  from  discharg- 
ing sewage  in  the  stream  which  pollutes  it  and  renders  it  unfit  for 
domestic  purposes,  even  though  the  use  made  of  the  stream  of  the 
lower  riparian  owner  is  not  impaired  by  the  presence  of  the  sewage. 
Mann  v.  Willey,  51  App.  Div.  169,  64  Supp.  589,  affirmed,  168 
N.  Y.  664. 
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In  a  statutory  action  for  a  nuisance,  where  the  complaint  de- 
mands judgment  for  legal  relief  only,  a  perpetual  injunction  cannot 
be  given  against  the  defendant.  It  does  not  appear  by  the  opinion 
whether  judgment  was  asked  that  the  nuisance  be  abated,  although 
the  opinion  states  that  the  decision  of  the  court  directed  judgment 
in  accordance  with  the  provisions  of  the  Code.  Wilmot  v.  Bell, 
76  App.  Div.  252,  98  Supp.  691. 

A  court  will  not,  even  if  it  has  the  power,  except  upon  good 
cause  shown,  interfere  in  measures  taken  by  public  officials  to  pro- 
tect the  public  health.  Eagen  v.  HeaUh  Departmentj  9  App.  Div. 
431,  41  Supp.  352. 

In  Golden  v.  Health  Department,  21  App.  Div.  420  (425),  47 
Supp.  623,  this  case  and  Eagen  v.  Health  Department,  20  Misc. 
40,  45  Supp.  325,  are  distinguished,  and  it  is  held  that  an  action 
in  equity  may  be  brought  by  the  owner  of  the  building  which  has 
been  declared  a  nuisance  by  the  health  authorities,  to  vacate  a 
resolution  condemning  the  building  and  for  an  injunction  restrain- 
ing such  authorities  from  interfering  with  the  plaintiff's  possession 
and  use  of  premises. 

Where  in  a  suit  to  restrain  the  continuance  of  a  nuisance  and 
for  damages,  the  nuisance  had  been  abated  at  the  time  of  the  trial, 
it  was  improbable  that  it  would  be  renewed  in  the  future,  the 
court  of  equity  may  retain  jurisdiction  to  determine  the  damages. 
Miller  v.  Edison  Electric  Ilium.  Co.,  184  IST.  Y.  17,  reversing  97 
App.  Div.  638,  89  Supp.  1059. 

It  is  incumbent  for  the  court,  in  a  suit  in  equity  to  restrain  the 
continuance  of  a  nuisance,  to  receive  evidence  of  damages  up  to 
the  time  of  the  trial.  Oerow  v.  Tillage  of  Liberty,  106  App.  Div. 
357,  94  Supp.  949. 

Plaintiff  sued  defendants,  mill  owners,  to  enjoin  the  discharge 
of  mill  refuse  into  a  stream,  the  effect  of  which  was  to  injure  plain- 
tiff, although  the  damage  committed  by  each  defendant  was 
nominal ;  held,  that  as  an  action  at  law  could  not  be  maintained 
against  the  defendant  jointly,  and  a  remedy  at  law  against  each 
individual  was  inadequate,  equity  would  grant  the  relief  to  pre- 
vent the  wrong,  which  otherwise  could  not  be  adequately  met. 
Warren  v.  Parhhurst,  45  Misc.  466,  92  Supp.  725,  affirmed,  105 
App.  Div.  239,  93  Supp.  1009,  affirmed,  186  N.  Y.  45. 

When  an  injunction  restraining  the  working  of  an  ash-recei,ving 
plant  "  in  such  manner  as  to  cause  a  nuisance  to  plaintiff's  said 
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real  property  "  does  not  prohibit  the  operation  absolutely  nor  pro- 
hibit any  express  acts,  a  defendant  who  has  made  improvements 
in  the  plant  so  as  to  obviate  most  of  the  defects  complained  of, 
should  not  be  adjudged  guilty  of  contempt  in  continuing  to  operate 
the  plant,  although  the  improvements  are  not  beyond  criticism. 
Under  such  circumstances  continuing  the  business  under  the  im- 
proved conditions  is  not  a  wilful  disobedience  of  the  court's  com- 
mand.   Saal  v.  BowtJi  BrooMyn  Railway  Co.,  122  App.  Div.  364. 

Where  defendant  cut  down  timber  and  brush  on  plaintiff's  land 
and  left  it  there,  if  leaving  it  there  was  a  nuisance,  because  of  the 
danger  of  forest  fires,  it  was  not  a  continuing  nuisance  which  could 
be  restrained  by  injunction.  Litchfield  v.  Bond,  105  App.  Div. 
229,  93  Supp.  1016,  reversed,  186  N.  Y.  66. 

Where  plaintiff  did  not  seek  damages  resulting  from  physical 
discomfort  or  sickness  suffered  by  himself  and  family,  a  request  to 
charge  that  plaintiff  could  not  recover  on  account  of  such  matters 
was  properly  refused.  Gerow  v.  Village  of  Liberty,  106  App. 
Div.  357,  94  Supp.  949. 

Where  iron  works  were  so  operated  as  to  jar  plaintiff's  adjoining 
dwelling  house,  or  cause  the  same  to  be  invaded  by  smoke,  fumes 
and  soot,  materially  impairing  plaintiff's  enjoyment  of  his  prem- 
ises, such  works  constitute  a  nuisance ;  and  where  it  appeared  that 
the  operation  of  the  works  constituted  a  continuing  trespass,  plain- 
tiff was  entitled  to  injunctive  relief,  and  it  was  held  that  it  was  no 
defence  that  as  defendants  were  amply  able  to  respond  in  damages, 
plaintiff  had  an  adequate  remedy  at  law.  Friedman  v.  Columbia 
Machine.  Works,  99  App.  Div.  504,  91  Supp.  129. 

Where  the  effect  of  blasting  will  be  to  shake  down  a  house  situ- 
ated on  lands  adjoining  those  upon  which  the  blasting  is  being  done 
and  make  it  uninhabitable,  the  occupant  of  the  house  is  entitled  to 
an  injunction  against  the  person  engaged  in  doing  the  blasting. 
Hill  V.  Schneider,  13  App.  Div.  299,  43  Supp.  1. 

Where  a  judgment  restrained  defendant  from  obstructing  the 
sidewalk  in  front  of  his  store  "  by  any  plankway  or  bridge,  or 
other  like  obstruction,  elevated  above  the  sidewalk,  or  from  hinder- 
ing plaintiffs,  their  employes  or  customers  from  the  free  and  un- 
obstructed use  of  the  sidewalk,"  held,  too  broad  and  modified  on 
appeal  so  as  to  require  defendant  to  refrain  "  from  unnecessarily 
and  unreasonably  obstructing  the  sidewalk."  Callanan  v.  Gilman, 
lOY  N.  Y.  360. 
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In  an  action  for  an  injunction  and  damages  brought  against  a 
corporation  operating  extensive  cement  works  in  a  sparsely  settled 
community,  dust  and  ashes  from  which  were  occasionally  dis- 
charged upon  plaintiff's  premises  1,000  feet  distant;  held,  that 
while  the  manner  of  operating  constituted  a  nuisance,  yet  as  the 
damage  in  rental  value  amounted  to  only  twenty-five  dollars  per 
year,  a  permanent  injunction  should  not  be  granted,  but  the  com- 
plaint should  be  dismissed  without  costs.  Bentley  v.  Empire  Port- 
land Cemerd  Co.,  48  Misc.  457,  96  Supp.  831. 

Where  in  an  action  brought  to  enjoin  the  continuance  of  a  nui- 
sance, the  plaintiff,  in  addition  to  the  injunctive  relief,  seeks  to 
recover  the  damages  sustained  in  consequence  of  the  nuisance,  the 
same  rules  would  be  applicable  as  if  the  plaintiff  had  sued  at  law 
to  recover  the  damages  caused  by  the  nuisance.  Bates  v.  Hol- 
hrooh,  89  App.  Div.  548,  85  Supp.  673,  appeal  dismissed,  178 
N.  Y.  568.  This  case  came  before  the  court,  67  App.  Div.  25, 
where  it  was  held  that  contractors  for  an  underground  railroad, 
who,  in  order  to  facilitate  their  work,  inclosed  a  portion  of  a  public 
square  and  placed  therein  boilers,  forges  and  also  appliances  for  the 
prosecution  of  their  work,  were  liable  to  the  lessee  of  a  hotel  located 
in  the  neighborhood,  who  in  consequence  of  their  act,  sustained  a 
serious  loss  of  business.  Affirmed,  171  N.  Y.  460,  where  it  was 
held  that  the  plaintiff  ought  to  be  adequately  compensated  in  dam- 
ages or  the  defendants  prevented  by  perpetual  injunction  from 
continuing  the  nuisance  of  which  complaint  was  made.  In  89 
App.  Div.,  supra,  questions  arose  upon  the  report  of  a  referee 
fixing  the  amount  of  damages  subsequent  to  the  determination  of 
the  Court  of  Appeals  as  to  the  rights  of  the  parties. 

luMachay-Smith  v.  Crawford,  56  App.  Div.  136,  67  Supp.  541, 
where  the  Special  Term  had  given  judgment  for  defendants  who 
were  sued  to  restrain  them  from  storing  cheese  on  their  premises, 
which  was  alleged  to  constitute  a  nuisance,  it  was  held  that  as  the 
evidence  was  conflicting  the  Appellate  Division  would  not  reverse. 

It  was  held  in  that  case  that  it  was  proper  for  the  court  to  take 
into  consideration  that  there  were  other  buildings  and  employments 
in  the  neighborhood,  which  might  constitute  a  nuisance  not  for 
the  purpose  of  determining  whether  defendants  premises  consti- 
tuted a  nuisance,  but  in  determining  whether  plaintiffs  were  enti- 
tled to  relief  sought.    Affirmed,  171  N.  Y.  662. 
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Sub.  3.    Precedents  for  Judgment. 

Judgment  for  Damages  and  Injunction. 

(Caption.) 


MARGARET  BOHAN 

agat. 

THE    PORT    JERVIS    GAS    LIGHT    COM- 
PANY. 


122  N.  y.  18. 


The  above-entitled  action  having  been  brought  to  trial  at  Trial 
Term  of  the  Supreme  Court  held  at  the  court  house  in  Goshen,  N. 
Y.,  on  the  34th  day  of  June,  1900,  before  Hon.  Edgar  M.  Cullen  and 
a  jury,  and  the  jury  having  rendered  a  verdict  in  favor  of  the  plain- 
tifi  and  against  the  defendant  for  the  sum  of  $340.  Now,  on  motion 
of  T.  J.  &  J.  W.  Lyon,  attorneys  for  the  plaintiff,  it  is 

Ordered,  adjudged  and  determined  by  said  court  that  the  plaintiff, 
Margaret  Bohan,  recover  of  the  defendant.  The  Port  Jervis  Gas-light 
Company,  the  said  sum  of  $340  damages  together  with  the  sum  of 
$146.84  costs,  amounting  in  all  to  the  sum  of  $486.84,  and  that  the 
plaintiff  have  execution  therefor,  etc.    It  is  further 

Ordered,  adjudged  and  determined  by  the  said  court  that  the 
defendant  be  and  hereby  is  enjoined  and  restrained  from  so  operating 
and  maintaining  its  gas-works  at  Port  Jervis,  Orange  county,  N.  Y., 
as  to  emit  therefrom  noxious  and  offensive  odors  or  vapors  on  or  to 
the  premises  of  the  plaintiff  in  said  village  of  Port  Jervis. 

E.  P.  HOCK, 

Clerk. 

Judgment  for  Damages  and  to  Abate  Nuisance  with  Injunction. 

SUPREME  COURT  —  County  op  Delawaee. 


ABIJAH  WAKEMAN 

agst. 

SYLVIA   WILBUR   and   JACOB   WILBUR. 


YUl  N.  Y.  664. 


This  action  having,  by  an  order  of  this  court,  been  duly  referred 
to  Arthur  More,  Esq.,  as  sole  referee  to  hear  and  determine  all  the 
issues  therein,  and  the  same  having  been  brought  on  to  trial  and 
tried  before  said  referee,  and  his  report  and  decision  therein  having 
been  filed  whereby  he  finds  that  the  locus  in  quo  is  and  at  the  time 
of  the  commencement  of  this  action  was  a  public  highway;  that  the 
fence  erected  by  the  defendants  constituted  a  public  nuisance  and 
one  especially  injurious  to  the  plaintiff;  that  the  plaintiff  has  estab- 
lished such  an  interest  in  the  said  highway  and  such  damage  as  to 
entitle  him  to  maintain  this  action;  and  that  the  plaintiff  is  entitled 
to  judgment  that  the  said  fences  as  they  existed  at  the  time  of  the 
commencement  of  this  action  be  removed  and  that  the  defendants 
and  each  of  them  be  enjoined  from  again  obstructing  the  said  high- 
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way  or  interfering  with  the  plaintiff's  right  therein,  and  that  the 
plaintiff  recover  of  the  defendants  the  sum  of  $35  damages  sustained 
by  reason  of  said  nuisance  and  the  costs  of  this  action,  it  is  now,  on 
motion  of  Fancher  &  Sewall,  plaintiff's  attorneys, 

Adjudged  and  decreed  that  the  said  fences,  as  they  existed  at  the 
time  of  the  commencement  of  this  action,  be  removed  and  that  the 
defendants  and  each  of  them  be  perpetually  enjoined  from  again 
obstructing  the  said  highway  or  interfering  with  the  plaintiff's  rights 
therein,  and  that  the  plaintiff  recover  of  the  defendants  the  sum  of 
$35  damages  with  $313.51  costs  and  disbursements,  amounting  in 
the  whole  to  the  sum  of  $348.51. 

GEORGE  T.  WAENER, 

Dated  August  1st,  1900.  Clerk. 
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Subd.  5.  Pleading,  1477. 

Subd.  6.  Bond  and  Injunction,  1479. 

Subd.  7.  Precedents,  1481. 

Sub.  1.     Code  and  Statutory  Provisions.    §  1925. 

§  1925.  [Am'd,  1892.]  Action  by  a  taxpayer  against  a  public 
officer. 

An  action  to  obtain  a  judgment,  preventing  waste  of,  or  injury  to,  the  estate, 
funds,  or  other  property  of  a  county,  town,  city  or  incorporated  village  of  the 
State,  may  be  m'aintained  against  any  officer  thereof,  or  any  agent,  commis- 
Bioner,  or  other  person,  acting  in  its  behalf,  either  by  a  citizen,  resident  therein, 
or  by  a  corporation  who  is  assessed  for  and  is  liable  to  pay,  or,  within  one 
year  before  the  commencement  of  the  action  has  paid,  a  tax  therein.  This 
section  does  not  affect  any  right  of  action  in  favor  of  a  county,  city,  town,  or 
incorporated  village,  or  any  public  officer. 

Section  1,  of  chapter  301,  Laws  of  1892,  reads  as  follows : 
Section  1.  Section  one  of  chapter  six  hundred  and  seventy-three  of  the  laws 
of  eighteen  hundred  and  eighty-seven,  entitled,  "  An  act  to  amend  chapter  five 
hundred  and  thirty-one  of  the  laws  of  eighteen  hundred  and  eighty-one, 
entitled,  "An  act  for  the  protection  of  taxpayers,"  is  hereby  amended  so  as 
to  read  as  follows: 

§  1.  All  officers,  agents,  commissioners  and  other  persons  acting,  or  who 
have  acted  for  and  on  behalf  of  any  county,  town,  village  or  municipal  corpo- 
ration in  this  State,  and  each  and  every  one  of  them,  may  be  prosecuted,  and 
an  action  or  actions  may  be  maintained  against  them  to  prevent  any  illegal 
official  act  on  the  part  of  any  such  officers,  agents,  commissioners  or  other 
persons,  or  to  prevent  waste  or  injury  to,  or  to  restore  and  make  good,  any 
property,  funds  or  estate  of  such  county,  town,  village  or  municipal  corpora- 
tion by  any  person  or  corporation  whoso  assessment,  or  by  any  number  of 
persons  or  corporations,  jointly,  the  sum  of  whose  assessments  shall  amount 
to  one  thousand  dollars,  and  who  shall  be  liable,  to  pay  taxes  on  such  assess- 
ment or  assessments  in  the  county,  town,  village  or  municipal  corporation  to 
prevent  the  waste  or  injury  of  whose  property  the  action  is  brought,  or  who 
have  been  assessed  or  paid  taxes  therein  upon  any  assessment  or  assessments 
of  the  above-named  amount  within  one  year  previous  to  the  commencement 
of  any  such  action  or  actions.  Such  person  or  persons,  corporation  or  cor- 
porations, upon  the  commencement  of  such  actions,  shall  furnish  a  bond  to 
the  defendant  therein,  to  be  approved  by  a  justice  of  the  supreme  court  or  the 
county  judge  of  the  county  in  which  the  action  is  brought,  in  such  penalty 
as  the  justice  or  judge  approving  the  same  shall  direct,  but  not  less  than 
two  hundred  and  fifty  dollars,  and  to  be  executed  by  any  two  of  the  plaintiffs, 
if  there  be  more  than  one  party  plaintiff,  providing  said  two  parties  plaintiff 
shall  severally  justify  in  the  sum  of  five  thousand  dollars.  Said  bond  shall 
be  approved  by  said  justice  or  judge  and  be  conditioned  to  pay  all  costs  that 
may  be  awarded  the  defendant  in  such  action  if  the  court  shall  finally  deter- 
mine the  same  in  favor  of  the  defendant.  The  court  shall  require,  when  the 
plaintiffs  shall  not  justify  as  above  mentioned,  and  in  any  case  may  require 
two  more  sufficient  sureties  to  execute  the  bond  above  provided  for.  Such 
bond  shall  be  filed  in  the  office  of  the  county  clerk  of  the  county  in  which  the 
action  is  brought  and  a  copy  shall  be  served  with  the  summons  in  such  action. 
If  an  injunction  is  obtained  as  herein  provided  for,  the  same  bond  may  also 
provide  for  the  payment  of  the  damages  arising  therefrom  to  the  party  entitled 
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to  the  money,  the  auditing,  allowing,  or  paying  of  which  was  enjoined,  if 
the  court  shall  finally  determine  that  the  plaintiff  is  not  entitled  to  such  in- 
junction. In  ease  the  waste  or  injury  complained  of  consists  in  any  board, 
officer  or  agent  in  any  county,  town,  village  or  municipal  corporation,  by  col- 
lusion or  otherwise,  contracting,  auditing,  allowing  or  paying,  or  conniving  at 
the  contracting,  audit,  allowance  or  payment  of  any  fraudulent,  illegal,  unjust 
or  inequitable  claims,  demands,  or  expenses,  or  any  item  or  part  thereof, 
against  or  by  such  county,  town,  village  or  municipal  corporation,  or  by  per- 
mitting a  judgment  or  judgments  to  be  recovered  against  such  county,  town, 
village  or  municipal  corporation,  or  against  himself  in  his  official  capacity, 
either  by  default  or  without  the  interposition  and  proper  presentation  of  any 
existing  legal  or  equitable  defenses,  or  by  any  such  officer  or  agent,  retaining 
or  failing  to  pay  over  to  the  proper  authorities  any  funds  or  property  of  any 
county,  town,  village  or  municipal  corporation,  after  he  shall  have  ceased  to 
be  such  officer  or  agent,  the  court  may,  in  its  discretion,  prohibit  the  payment 
or  collection  of  any  such  claims,  demands,  expenses  or  judgments,  in  whole  or 
in  part,  and  shall  enforce  the  restitution  and  recovery  thereof,  if  heretofore 
or  hereafter  paid,  collected  or  retained  by  the  person  or  party  heretofore  or 
hereafter  receiving  or  retaining  the  same,  and  also  may,  in  its  discretion, 
adjudge  and  declare  the  colluding  or  defaulting  official  personally  responsible 
therefor,  and  out  of  his  property,  and  that  of  his  bondsmen,  if  any,  provide 
for  the  collection  or  repayment  thereof,  so  as  to  indemnify  and  save  harmless 
the  said  county,  town,  village  or  municipal  corporation  from  a  part  or  the 
whole  thereof;  and  in  case  of  a  judgment  the  court  may,  in  its  discretion, 
vacate,  set  aside  and  open  said  judgment,  with  leave  and  direction  for  the 
defendant  therein  to  interpose  and  enforce  any  existing  legal  or  equitable 
defense  therein,  under  the  direction  of  such  person  as  the  court  may,  in  its 
judgment  or  order,  designate  and  appoint.  All  books  of  minutes,  entry  or 
account,  and  the  books,  bills,  vouchers,  checks,  contracts  or  other  papers  con- 
nected with  or  used  or  filed  in  the  office  of,  or  with  any  officer,  board  or  com- 
mission acting  for  or  on  behalf  of  any  county,  town,  village  or  municipal 
corporation  in  this  State  are  hereby  declared  to  be  public  records,  and  shall 
be  open,  subject  to  reasonable  regulations  to  be  prescribed  by  the  officer 
having  the  custody  thereof,  to  the  inspection  of  any  tax  payer.  This  section 
shall  not  be  so  construed  as  to  take  away  any  right  of  action  from  any  county, 
town,  village  or  municipal  corporation,  or  from  any  public  officer,  but  any 
right  of  action  now  existing,  or  which  may  hereafter  exist  in  favor  of  any 
county,  town,  village  or  municipal  corporation,  or  in  favor  of  any  officer 
thereof,  may  be  enforced  by  action  or  otherwise,  by  the  persons  hereinbefore 
authorized  to  prosecute  and  maintain  actions;  and  whenever  by  the  provisions 
of  this  section  an  action  may  be  prosecuted  or  maintained  against  any  officer 
or  other  person,  his  bondsmen,  if  any,  may  be  joined  in  such  action  or  pro- 
ceeding and  their  liabilities  as  such  enforced  by  the  proper  judgment  or 
direction  of  the  court;  but  any  recovery  under  the  provisions  of  this  act  shall 
be  for  the  benefit  of  and  shall  be  paid  to  the  officer  entitled  by  law  to  hold  and 
disburse  the  public  moneys  of  such  county,  town,  village  or  municipal  corpo- 
ration, and  shall,  to  the  amount  thereof,  be  credited  the  defendant  in  deter- 
mining hia  liability  in  the  action  by  the  county,  town,  village  or  municipal 
corporation  or  public  officer.  The  provisions  of  this  act  shall  apply  as  well 
to  those  cases  in  which  the  body,  board,  officer,  agent,  commissioner  or  other 
person  above  named  has  not,  as  to  those  in  which  it  or  he  has  jurisdiction 
over  the  subject  matter  of  its  action. 
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It  will  be  noticed  that  there  are  two  separate  and  independent 
provisions  giving  the  right  of  action  to  a  taxpayer,  the  one  part  of 
the  Code  of  Procedure,  the  other  an  independent  statute. 

There  is  also  a  provision  for  an  investigation  by  petition  in 
addition  to  the  two  statutes  above  cited.  Section  3,  of  chapter  685, 
Laws  of  1892,  being  chapter  17  of  the  General  Laws. 

Section  1925  became  part  of  the  Code  at  the  time  of  its  enact- 
ment to  take  effect  December  1,  1880,  except  as  amended  by 
chapter  524  of  the  Laws  of  1892.  The  amendment  consists  in  the 
addition  of  the  word  "  corporation  "  giving  the  same  powers  to  a 
corporate  body  as  to  a  citizen,  with  reference  to  maintaining  an 
action. 

The  statutory  provision  which  follows  was  as  enacted  chapter 
161,  Laws  of  1872.  It  was  amended  by  chapter  526  of  the  Laws  of 
1879.  The  original  act  was  repealed,  Laws  of  1880,  chapter  245, 
§  1,  subd.  28 ;  chapter  435,  Laws  of  1880,  amends  the  act  of  1872, 
as  amended  by  the  act  of  1879.  Again,  by  chapter  531,  Laws  of 
1881,  the  provisions  were  substantially  re-enacted.  Again,  chapter 
672,  of  the  Laws  of  1887,  amends  the  act  of  1881,  chapter  531. 
Chapter  301,  of  the  Laws  of  1892,  enacted  the  law  as  it  now 
stands  and  is  given  in  the  text.  In  Hills  v.  Peelcshill  Savings 
Bank,  26  Hun,  161,  and  in  note  to  this  section  in  Throop's  Code 
the  question  is  suggested  as  to  the  effect  of  the  various  repealing 
acts. 

Section  1925  is  independent  of  the  statute  as  amended  in  1892. 
The  relation  which  the  Code  and  statute  bear  to  each  other  is  very 
fully  considered  by  Justice  Cochrane,  in  opinion  Wey  v.  O'Hara, 
48  Misc.  82,  95  Supp.  81.  The  court  arrives  at  the  conclusion  that 
these  statutes  are  intended  to  provide  two  separate  and  distinct 
remedies  for  acts  which  may  severally  fall  within  the  provisions 
of  either  standing  by  itself  and  without  reference  to  the  other. 
The  statute  authorizes  an  action  to  prevent  any  illegal  official  act 
and  to  enforce  restitution  by  one  who  shall  be  assessed  for  $1,000 
and  shall  furnish  a  bond.  In  an  action  brought  under  the  Code, 
it  is  not  necessary  for  the  plaintiff  to  allege  or  prove  the  amount  of 
his  assessment  or  furnish  a  bond.  In  the  opinion  Cochrane,  J., 
says  that  many  actions  may  be  maintained  under  the  statute  which 
could  not  be  maintained  under  the  Code.  That  the  code  merely 
provides  for  an  action  preventing  waste  of,  or  injury,  to  the  estate. 
Whereas,  the  statute  provides  for  an  action  not  only  to  prevent 


1462  OFFICEBS,  ACTION  BY  OE  AGAINST. 

waste  or  injury,  but  also  to  prevent  any  illegal  ofEcial  act,  and  to 
enforce  restitution.  Further  stating,  that  this  distinction  appears 
from  what  was  said  in  Btish  v.  O'Brien,  164  N.  Y.  205,  at  page 
215.  The  opinion  further  suggests  that  a  reference  to  the  history 
of  the  enactments  indicates  the  legislative  intent  to  maintain  two 
independent  provisions  separate  and  distinct  from  each  other. 

It  is  said  in  note,  22  Abb.  'N.  C,  page  86,  that  this  is  a  new 
branch  of  the  law  of  municipal  corporations  and  one  of  very  gen- 
eral importance,  allowing  an  individual  taxpayer  who  observes  a 
violation  of  law  on  the  part  of  those  charged  with  the  administra- 
tion of  the  public  interests,  but  interposes  by  an  action  in  his  own 
name  so  as  to  obtain  for  the  municipality  such  relief  as  might  have 
been  obtained  by  the  municipality  had  the  suit  been  brought  in  its 
own  name. 

The  object  of  the  act  of  1875  was  to  give  an  additional  remedy 
for  the  plundering  of  a  municipality  by  faithless  officers  and  to 
authorize  the  State  to  pursue  funds  wrongfully  abstracted  from 
their  treasuries,  into  the  hands  of  officials  or  other  persons  who 
had  wrongfully  obtained  them.  People  of  the  State  of  New  York 
V.  New  York,  Manhattwn  Beach  B.  B.  Co.,  84  IST.  Y.  565,  22  Hun, 
95 ;  and  to  secure  the  protection  of  public  property  and  subordi- 
nate the  acts  of  the  officials  in  its  disposition,  or  appropriation,  to 
the  restraints  of  the  law,  and  it  should  be  liberally  construed. 
Starin  v.  Mayor,  42  Hun,  549,  4  St.  Eep.  588,  reversing  1  St. 
Eep.  544.  This  case  was  reversed  on  another  point,  112  N.  Y. 
206. 

It  was  only  intended  to  protect  against  the  fraud  or  bad  faith  of 
the  officer,  or  to  restrain  illegal  action  on  his  part,  not  as  a  shield 
to  the  officer  from  the  effect  of  his  own  folly  or  to  enable  a  tax- 
payer to  try  a  question  of  fraud  between  the  officer  and  those  deal- 
ing with  him.  Zeigler  v.  Chapin,  126  !N".  Y.  342.  To  sustain  a 
taxpayer's  action  to  set  aside  a  contract  on  the  ground  of  fraud  or 
waste,  knowledge  of  the  fraud  of  the  municipality  by  the  contract- 
ing party  must  be  shown.  Parflti  v.  Kings  County  Oas  and  Illu- 
minating Co.,  12  Misc.  278,  33  Supp.  1111,  67  St.  Kep.  814, 
affirmed,  3  App.  Div.  176,  38  Supp.  159  K  Y.  111. 

The  object  of  an  action  under  chapter  301  of  the  Laws  of  1892, 
must  be  to  prevent  an  illegal  official  act  or  to  prevent  waste  or 
injury  to  any  property,  funds  or  estate  of  a  coimty,  town,  village, 
or  municipal  corporation.    Fraud  or  bad  faith  amounting  to  fraud 
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brings  a  case  within  the  operation  of  this  statute.  The  prevention 
of  realization  of  money  by  the  city  is  equivalent  to  vs^aste  of  the 
public  funds  of  the  municipality.  Adamson  v.  Union  Railway 
Co.,  56  St.  Rep.  214,  74  Hun,  3.  Dykman,  J.,  in  the  opinion, 
gives  a  history  of  legislation  on  this  subject  showing  that  it  has 
been  progressive.  He  says :  "  Instead  of  an  abridgement  of  its 
scope  or  a  relaxation  of  its  rigor,  the  Legislature  has  extended  its 
sweep  and  augmented  its  severity,  and  that  is  a  sufficient  admo- 
nition against  any  circumscription  of  operation  of  this  statute ;  all 
the  statutes  have  been  in  the  interest  of  the  public  and  aimed  at 
frauds  and  wrongful  acts  of  public  officers  and  agents." 

The  statute  giving  taxpayers  power  to  restrain  illegal  acts  of 
public  officers  is  a  remedial  statute,  and  to  be  liberally  construed 
for  the  purpose  of  protecting  taxpayers.  The  theory  of  the  act  is 
that  the  taxpayers  shall  have  a  remedy  against  illegal  official  acts 
tending  to  waste  the  property  of  the  public  and  to  impose  unjust 
burdens  upon  the  taxpayer,  and  where  the  act  is  illegal  the  law 
presumes  that  injury  may  result  to  the  corporation  and  through  the 
corporation  to  the  individuals  who  must  pay  the  taxes.  Queens 
County  Water  Co.  v.  Monroe,  83  App.  Div.  105,  82  Supp.  610. 

Under  the  rule  laid  down  in  Roosevelt  v.  Draper,  23  N.  Y. 
318,  before  this  act  was  passed,  a  taxpayer  had  no  remedy  against 
an  abuse  of  municipal  property  nor  had  the  State  the  right  to 
interfere  or  abridge  the  property  rights  of  municipal  corporations. 
People  V.  Ingersoll,  58  N.  Y.  1 ;  People  of  the  State  of  New  Yorh 
V.  Fields,  58  N.  Y.  491.  It  is  said  in  Latham  v.  Richards,  12 
Hun,  360,  appeal  dismissed,  72  IST.  Y.  607,  that  this  act  was  prob- 
ably intended  to  change  the  doctrine  of  Roosevelt  v.  Draper,  23 
K  Y.  318. 

Sub.  2.    When  Action  lies. 

If  the  proceedings  of  the  officers  of  a  municipal  corporation  are 
not  authorized  by  law,  it  would  seem  to  imply  "  a  waste  or  injury  " 
to  the  funds  or  estate.  Latham  v.  Richards,  12  Hun,  361.  Under 
the  statute  any  taxpayer  may  maintain  an  equitable  action  to  vacate 
the  audit  of  an  illegal  claim  which  a  board  of  audit  had  no  author- 
ity or  jurisdiction  to  audit,  or  where  the  audit  was  fraudulent  or 
collusive,  and  to  restrain  the  collection  of  a  tax  therefor.  The 
rule  that  the  acts  of  a  board  of  audit  within  its  jurisdiction  are, 
in  the  absence  of  fraud  and  collusion,  final  and  conclusive  and 
cannot  be  questioned  collaterally,  has  not  been  changed  by  statute. 
Osterhoudi  v.  Bigney,  98  N,  Y.  222. 
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The  plaintiff  in  a  taxpayer's  action  is  not  obliged  to  show  that 
he  will  suffer  peculiar  injury  from  the  act  which  he  seeks  to  enjoin. 
It  is  enough  for  him  to  show  that  he  has  the  status  of  a  taxpayer, 
which  the  statute  prescribes,  and  that  the  act  of  the  defendant  is 
one  which  the  law  forbids.  Rogers  v.  Board  of  Supervisors,  77 
App.  Diy.  501,  78  Supp.  1081. 

A  taxpayer  may  bring  an  action  to  restrain  an  illegal  official  act 
on  the  part  of  the  county  treasurer  affecting  said  town,  irrespective 
of  the  consequences  of  such  violation,  the  statute  assuming  that 
any  illegal  official  act  may  be  injurious,  and  allowing  au' injunction 
simply  because  of  the  illegality.  Wa/rrin  v.  Baldwin,  105  IT.  Y. 
534.  An  unsuccessful  bidder,  at  a  sale  by  a  city  of  a  ferry  fran- 
chise, held  entitled  to  bring  an  action  under  the  statute  to  set 
aside  and  cancel  the  sale  to  another  person  on  the  ground  that  it 
was  irregular  and  conducted  in  violation  of  law.  Starin  v.  The 
Mayor,  42  Hun,  549,  reversed,  112  IST.  Y.  206. 

The  right  to  maintain  an  action  under  this  act  is  not  confined 
to  cases  where,  before  its  passage,  an  equitable  action  could  have 
been  brought  by  the  town  for  the  same  relief.  Osterhoudt  v.  Rig- 
ney,  98  K  Y.  221,  affirming  27  Hun,  167. 

A  taxpayer  has  the  right  to  bring  an  action  in  equity  under  this 
section  to  have  a  tax-roll  adjudged  illegal  and  void.  In  such  an 
action  the  court  has  full  power  to  inquire,  dehors  the  record,  as 
to  the  validity  of  the  claim  or  claims  for  which  the  tax  is  assessed. 
Sherman  v.  Trustees  of  Clifton,  27  Hun,  390. 

A  taxpayer  may  maintain  an  action  to  prevent  payment  of  a 
claim  by  a  member  of  the  board  of  supervisors  for  legal  services 
out  of  the  county  fund,  Beehe  v.  Supervisors  of  Sullivan,  64  Hun, 
377,  19  Supp.  629,  46  St.  Kep.  222.  In  Armstrong  v.  Grant,  56 
Hun,  226,  it  was  held  the  action  could  be  maintained  to  prevent 
the  signing  of  the  contract  by  municipal  authorities.  The  fact 
that  a  city  engineer,  knowing  a  contractor  had  not  properly  per- 
formed his  work,  has  recommended  payment  therefor,  is  not 
enough  to  sustain  an  action  by  the  property  owners  to  restrain  the 
payment  and  avoid  the  assessment,  where  there  is  no  finding  that 
the  recommendation  has  been  adopted,  or  the  common  council  is 
about  to  adopt  it,  or  that  action  has  been  taken  to  do  any  wrong 
or  improper  act.  Union  Cemetery  Association  v.  McConnell,  124 
K  Y.  88,  35  St.  Eep.  47. 

A  taxpayer  may  maintain  an  action  to  restrain  a  board  of  super- 
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visors  from  taking  proceedings  looking  to  the  payment  of  daims 
made  by  drafted  men  under  a  legislative  act  which  was  unconstitu- 
tional. Bush  V.  Supervisors,  10  App.  Div.  542,  42  Supp.  417, 
affirmed,  159  K  Y.  212. 

An  action  will  lie  to  prevent  a  municipality  from  paying  im- 
proper expenses  incurred  by  its  officers.  West  v.  City  of  TJtica, 
71  Hun,  540,  24  Supp.  1075,  54  St.  Rep.  911.  And  to  restrain 
city  officials  from  entering  into  contract  of  employment  with  one 
who  has  not  passed  the  civil  service  examination  or  restraining 
the  payment  of  the  salary  of  such  an  employee  out  of  the  funds 
of  the  city.  Peck  v.  Bellknap,  130  'N.  Y.  394,  reversing  55  Hun, 
91,  28  St.  Rep.  467,  8  Supp.  265,  3  Supp.  872.  See  Bogers  v. 
City  of  Buffalo,  22  Abb.  N.  C.  144,  3  Supp.  671.  It  may  be 
maintained  against  a  county  treasurer  who  has  paid  himself  fees 
allowed  by  law  upon  sales  of  land  for  unpaid  taxes  without  any 
audit  of  his  claim.  Warrin  v.  Baldwin,  105  N.  Y.  534,  reversing 
35  Hun,  334.  And  to  restrain  officers  from  making  a  settlement 
for  a  nominal  consideration  of  a  collectible  judgment  recovered 
by  a  city.  Standart  v.  Burtis,  46  Hun,  82.  A  taxpayer  of  a 
village  has  a  standing  in  court  which  enables  him  to  bring  an 
action  to  restrain  the  collection  of  an  annual  tax  levy  and  even  if 
he  does  not  make  out  a  case  sufficient  to  authorize  the  setting  aside 
of  the  tax  warrant,  but  only  shows  the  officers  of  the  village  are 
threatening  to  pay  illegal  claims  from  the  funds  they  are  raising, 
he  is  entitled  to  some  relief,  and  if  any  of  the  items  contained 
in  such  levy  and  attacked  by  the  plaintiff  are  not  valid  claims 
against  the  village,  it  is  improper  to  dismiss  the  complaint.  Squire 
V.  Preston,  82  Hun,  88,  63  St.  Rep.  495,  31  Supp.  174. 

It  seems  to  be  held  in  Case  v.  County  of  Cayuga,  88  Hun,  59, 
68  St.  Rep.  632,  that  an  action  under  §  1925  will  lie  to  restrain 
the  board  of  supervisors  of  the  county  from  consenting  to  the 
operation  of  a  street  railway  in  front  of  real  estate  of  the  county. 
An  action  to  prevent  the  execution  of  a  contract  for  electric  sub- 
ways, which  is  uncertain,  illegal  and  wasteful,  may  be  maintained. 
Armstrong  v.  Grant,  56  Hun,  226,  9  Supp.  388.  So,  also,  against 
the  supervisors  and  collector  of  a  town  to  prevent  the  payment  of 
claims  against  a  town  allowed  by  the  supervisors  of  the  county  in 
excess  of  the  amount  allowed  by  the  board  of  town  auditors.  Mc- 
Crea  v.  Chahoon,  54  Hun,  577,  28  St.  Rep.  242,  8  Supp.  88. 
Although  a  mere  error  of  judgment  as  to  price  on  a  proposed  pur- 
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chase  by  a  municipality  may  not  suffice  to  sustain  this  action,  yet 
an  excessive  valuation  so  large  as  to  indicate  that  the  officers  acting 
are  not  exercising  the  same  care,  fidelity  and  caution  as  V70uld  be 
expected  from  an  individual  purchasing  for  himself  with  his  own 
money,  will  sustain  such  an  action.  Winkler  v.  Summers,  22  Abb. 
N.  C.  80.  Where  the  act  of  supervisors  is  unauthorized  and  ille- 
gal, it  is  said  in  People  v.  Board  of  Supervisors  of  Queens,  43  St. 
Eep.  665,  131  N.  Y.  468,  that  they  and  every  aggrieved  taxpayer 
could  arrest  the  proceedings  by  an  action  instituted  under  this 
statute.  An  action  will  lie  to  prevent  payment  of  compensation  to 
an  inspector  of  plumbing  on  the  ground  that  his  appointment  was 
illegal.  Stearns  v.  Tew,  6  Misc.  404.  An  action  may  also  be 
maintained  to  restrain  the  payment  of  town  bonds  illegally  issued, 
and  is  not  subject  to  the  objections  which  would  defeat  an  action 
dependent  upon  the  general  equity  power  of  the  court.  Strang  v. 
CooTc,  47  Hun,  46, 14  St.  Kep.  150. 

The  action  will  only  lie  where  fraud  or  collusion  or  bad  faith  is 
alleged  and  proved.  Boone  v.  McOucken,  23  Civ.  Pro.  K.  115,  50 
St.  Kep.  901,  citing  Ziegler  v.  Chapin,  126  JST.  Y.  342. 

It  is  the  duty  of  the  court  to  see  to  it  that  he  who  intends  to 
champion  public  acts  is  actuated  by  public  motives  and  that  he  is 
not  making  use  of  the  power  of  the  court  to  accomplish  some 
private  end.  Kimball  v.  Hewitt,  22  St.  Eep.  311,  15  Daly,  124, 
affirming  17  St.  Kep.  743.  But  it  is  no  objection  to  the  main- 
taining of  such  an  action  by  one  who  acts  within  its  language  and 
complies  with  its  terms,  that  he  has  a  personal  interest  in  the 
matter  aside  from  that  of  a  taxpayer.  Siarin  v.  Mayor,  42  Hun, 
549,  reversed,  112  K  Y.  206. 

An  equitable  action  is  maintainable  under  the  statute  to  restrain 
the  negotiation  or  payment,  and  compel  the  cancellation  of  railroad 
bonds  illegally  issued.  Metzger  v.  Attica,  etc.,  B.  B.  Co.,  79  N.  Y. 
171 ;  Comins  v.  Supervisors,  64  IT.  Y.  626. 

A  taxpayer,  without  showing  any  waste  or  injury  to  the  property 
of  the  city,  may  restrain  the  use  of  a  temporary  board  fence  around 
a  public  park  for  business  advertisements,  when  the  commissioner 
of  parks  is  without  authority  to  issue  such  license.  It  is  his  duty 
to  preserve  the  beauty  of  the  park  and  make  improvements  for  the 
beneficial  uses  of  the  public.  Tomphins  v.  Pallas,  47  Misc.  309, 
95  Supp.  875. 
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Where  city  officials  attempt  to  let  a  contract  for  street  paving  to 
the  lowest  bidder  under  advertisements  for  proposals  which  require 
the  successful  bidder  to  purchase  a  certain  material  therefor  from  a 
designated  concern,  if  it  can  be  obtained  from  such  concern  at  a 
specified  price,  notwithstanding  a  provision  in  the  city  charter 
requiring  public  improvements  such  as  the  one  in  question  to  be 
done  by  contract,  to  be  let  to  the  lowest  bidder,  a  taxpayer's  action 
to  restrain  the  city  from  entering  into  such  contract  will  lie, 
although  the  materials  to  be  provided  by  the  concern  mentioned 
may  be  as  good  as  any  that  may  be  had,  and  the  price  the  current 
market  price.  Lamed  v.  City  of  Syracuse,  17  App.  Div.  19,  44 
Supp.  857. 

A  taxpayer  in  a  village  may  maintain  an  action  against  members 
of  the  board  of  trustees,  who  have  appropriated  a  sum  for  the 
expenses  of  the  village  very  largely  in  excess  of  that  allowed  by  the 
village  charter,  and  have  ordered  drafts  for  that  amount  to  be 
drawn  on  the  county  treasurer.  It  is  not  necessary  for  the  tax- 
payer to  show  injury  peculiar  to  himself.  Gerlach  v.  Brandreth, 
34  App.  Div.  197,  54  Supp.  479. 

An  agreement  made  by  a  city  through  its  commissioner  of  parks 
giving  an  individual  the  exclusive  privilege  of  placing,  maintaining 
and  renting  chairs  in  a  public  park  of  a  city  is  illegal  and  in 
derogation  of  public  right,  and  a  taxpayer  may  procure  its  annul- 
ment by  action.     Kurtz  v.  Clausen,  38  Misc.  105,  77  Supp.  97. 

Expenses  incurred  by  the  assessors  of  a  town  in  defending  cer- 
tiorari proceedings,  instituted  to  review  an  assessment  made  by 
them,  without  the  direction  or  resolution  of  the  town  board,  where 
such  assessment  wa3,  owing  to  the  gross  negligence,  bad  faith  or 
malice  of  the  assessors,  grossly  excessive,  are  not  proper  town 
charges,  and  the  payment  of  such  claims  illegally  audited  by  the 
town  board  may  be  enjoined  at  the  suit  of  taxpayers  of  the  town, 
and  the  members  of  the  town  board  are  properly  made  parties  to 
such  action.  Rockefeller  v.  Taylor,  69  App.  Div.  176,  74  Supp. 
812. 

A  taxpayer  is  authorized  to  maintain  an  action  to  restrain  a 
board  of  supervisors  from  entering  into  a  contract  which  will 
involve  the  illegal  wasting  of  public  moneys,  whatever  his  private 
interest  or  motive  may  be  in  so  doing.  Kingsley  v.  Bohmcm,  33 
App.  Div.  1,  53  Supp.  426. 
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Sub.  3.    When  Action  Does  Not  Lie. 

A  taxpayer  is  not  authorized  to  bring  an  action  for  injunction 
against  private  citizens  or  corporations  upon  the  theory  that  a 
public  officer  ought  to  have  brought  such  an  action,  and  upon  his 
failure  to  do  so,  a  taxpayer  may  step  into  his  place  and  prosecute 
the  same  as  plaintiff.  Gallagher  v.  Keating,  40  App.  Div.  81,  57 
Supp.  632,  1123. 

The  action  cannot  be  maintained  to  restrain  the  settlement  by 
overseers  of  the  poor  of  actions  brought  for  violation  of  the  excise 
law.  Olp  V.  Leddick,  38  St.  Kep.  123,  14  Supp.  41.  Where  no 
fraud  is  shovm  and  no  injury  resulted,  the  action  cannot  be  main- 
tained. Cobh  V.  Ramsdellj  36  St.  Rep.  457.  It  will  not  lie  to 
restrain  a  city  from  making  a  contract  with  a  corporation  to  light 
its  streets,  where  the  bid  of  such  corporation  was  the  lowest  one 
and  was  made  in  good  faith.  Boyle  v.  Grant,  36  St.  Rep.  207,  12 
Supp.  801. 

A  taxpayer  cannot  maintain  an  action  to  set  aside  the  grant  of  a 
franchise  by  a  city  to  a  street  railway  company  on  the  ground  that 
the  franchise  was  granted  as  a  matter  of  favoritism  and  for  a  less 
compensation  than  the  city  would  have  obtained  from  another 
company,  unless  such  grant  was  secured  by  fraud  or  corruption. 
The  right  of  a  city  to  give  its  consent  as  a  condition  precedent  to 
the  construction  of  a  street  railroad  therein  is  properly  in  a  city 
within  chapter  301,  Laws  of  1892.  Adamson  v.  Nassau  Electric 
Railroad  Co.,  68  St.  Rep.  851,  89  Hun,  261,  34  Supp.  1073, 
reversing  12  Misc.  600,  33  Supp.  732,  67  St.  Rep.  554. 

Where  an  act  declares  that  the  bonds  shall,  in  the  hands  of  bona 
fide  holders,  be  binding  on  the  town,  such  an  action  cannot  be 
maintained  upon  the  ground  that  the  requisite  consents  were  not,  in 
fact,  obtained.  Spaulding  v.  Arnold,  24  St.  Rep.  879.  In  Hills 
v.  Peehshill  Savings  Bank,  101  N.  Y.  490,  reversing  26  Hun,  161, 
it  was  held  that  such  an  action  was  not  maintainable  on  the  ground 
that  the  town  had  elected  to  compromise  rather  than  to  contest 
the  validity  of  the  bonds,  and  was  estopped.  An  agreement  to  pay 
public  money  to  a  monopoly,  knowing  it  to  be  such  and  intending 
to  favor  it  as  such,  is  an  illegal  contract,  and  any  action  in  exe- 
cuting or  performing  the  same  is  an  illegal  official  act  within  the 
meaning  of  the  statute.  Boon  v.  City  of  Utica,  5  Misc.  391,  26 
Supp.  932.  It  is  held  in  Parfitt  v.  Ferguson,  3  App.  Div.  176, 
36  Supp.  466,  affirmed,  159  K  Y.  Ill,  that  a  provision  in  a 
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contract  that  no  other  gas  or  electric  light  company  may  extend  its 
mains  or  pipes  within  the  town  during  the  term  of  the  pending 
agreement,  is  void  as  tending  to  create  a  monopoly,  and  although 
such  a  provision  does  not  cause  any  immediate  waste  of  the  funds 
of  the  town,  it  constitutes  an  illegal  official  act  to  prevent  which  a 
taxpayer  may  sue. 

Where  no  fraud  is  imputed,  a  taxpayer  cannot  enjoin  the  appli- 
cation to  the  payment  of  bonds  of  money  raised  for  that  purpose  on 
the  claim  that  the  bonds  are  invalid.  Calhoun  v.  Millard,  121 
IS.  Y.  69.  An  excessive  allowance  or  an  erroneous  conclusion  by 
a  board  upon  the  facts  does  not  constitute  waste  or  injury  to  the 
property  or  the  town.  Osterhout  v.  Bigney,  98  !N.  Y.  222,  affirm- 
ing 27  Hun,  167.  The  decision  in  Clark  v.  Sheldon,  106  N.  Y. 
104, 10  Supp.  357,  32  St.  Eep.  36,  is  held  not  to  preclude  an  action 
to  cause  misapplied  taxes  to  be  refunded  and  to  be  applied  to  pay 
town  bonds.  Vinton  v.  Board  of  Supervisors,  18  St.  Kep.  435,  2 
Supp.  367. 

In  Kittinger  v.  Buffalo  Traction  Co.,  25  App.  Div.  329,  49 
Supp.  713,  the  court,  on  consideration  of  the  matters  alleged  in  the 
complaint,  held  that  the  complaint  failed  to  state  facts  sufficient  to 
warrant  the  taxpayer  in  maintaining  the  action.  Affirmed,  160 
K  Y.  377. 

The  action  cannot  be  maintained  where  it  does  not  appear  that 
the  plaintiff  vyill  be  specially  damnified  by  the  acts  he  seeks  to 
restrain.  In  such  case  he  is  without  standing  in  attempting  to 
avoid  or  restrain  corporate  act  of  the  municipality.  Wilhins  v. 
Mayor,  9  Misc.  610,  30  Supp.  424.  In  Robinson  v.  Gilroy,  30 
Supp.  411,  an  injunction  against  the  sale  of  a  ferry  franchise  by 
the  city  on  the  ground  of  the  omission  to  fix  the  minimum  rate  of 
ferriage,  is  denied  at  the  suit  of  the  taxpayer.  Where  discretion- 
ary powers  as  to  the  method  of  making  public  improvements  are 
vested  in  a  city  by  its  charter,  the  exercise  of  such  discretion,  so 
long  as  it  acts  within  the  scope  of  its  powers,  cannot  be  interfered 
with.     Bell  V.  City  of  Rochester,  30  Supp.  365,  61  St.  Rep.  721. 

An  action  to  restrain  the  governing  body  of  a  city  from  official 
action  clearly  within  its  power  and  discretion,  and  without  any 
charge  or  allegation  of  fraud,  collusion,  corruption  or  bad  faith, 
cannot  be  maintained  though  it  be  averred  that  such  intended 
action  was  unwise  and  without  due  regard  to  economy.  Talcott  v. 
City  of  Buffalo,  125  N.  Y.  280,  34  St.  Eep.  871 ;  Sweet  v.  City  of 
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Syracuse,  60  Hun,  28,  38  St.  Rep.  607,  14  Supp.  421,  affirmed, 
129  K  Y.  316. 

The  action  cannot  be  maintained  where  no  facts  are  stated  show- 
ing waste  or  injury  to  city  property  either  present  or  threatened ; 
certainly  not  where  the  evident  purpose  of  the  action  was  to  try 
the  title  to  an  office.  Johnston  v.  Oarside,  65  Hun,  208,  47  St. 
Eep.  526.  It  will  not  lie  to  restrain  the  submission  to  the  General 
Term  upon  an  agreed  statement  of  facts,  of  a  claim  of  a  town 
within  a  county  against  the  board  of  supervisors,  where  the  defend- 
ants have  acted  in  good  faith  and  in  the  belief  that  the  submission 
contained  a  full,  fair  and  truthful  statement  of  all  the  facts  upon 
which  the  controversy  depended,  and  there  was  no  intent  to 
defraud  any  taxpayer,  unless  acts  complained  of  were  beyond  the 
authority  of  the  board  and  wholly  illegal  and  void.  N.  Y.  C.  & 
H.  R.  E.  Co.  v.  Maim^,  71  Hun,  417,  54  St.  Eep.  384. 

An  action  to  recover  real  property  is  not  within  the  purview  of 
the  act,  and  an  action  not  maintainable  to  recover  lands  of  a  town, 
the  title  to  which  it  is  claimed  had  been  wrongfully  acquired 
through  the  interference  of  its  servants  and  agents  with  the  action 
of  a  town  meeting,  they  procuring  the  passage  of  an  act  authorizing 
the  conveyance  of  the  lands  for  a  grossly  inadequate  sum  by  the 
action  of  persons  not  legal  or  qualified  voters.  People  v.  N.  Y. 
and  M.  B.  B.  Co.,  84  K  Y.  565,  affirming  22  Hun,  95. 

It  is  held  in  Lutes  v.  Briggs,  64  E^.  Y.  404,  reversing  5  Hun,  67, 
that  the  act  did  not  authorize  a  taxpayer  to  bring  an  action  under  it 
where  the  statute  under  which  the  officers  were  proceeding  directly 
pointed  out  another  mode  of  relief. 

A  taxpayer's  action  will  not  lie  to  restrain  the  commissioners  of 
docks  from  removing  the  plaintiff  from  city  property  for  non- 
payment of  rent,  where  they  are  acting  in  good  faith  in  so  doing. 
Such  an  action  will  only  lie  to  prevent  waste  or  injury  to  the  funds 
of  the  city  or  an  illegal  official  act.  Rogers  v.  O'Brien,  1  App. 
Div.  397,  37  N.  Y.  Supp.  358,  72  St.  Eep.  747.  The  action  of 
the  acqueduct  commissioners  in  letting  a  contract  to  one  who  was 
not  the  lowest  bidder  cannot  be  made  the  ground  of  a  taxpayer's 
action,  unless  fraudulent  conduct  on  their  part  is  shown.  Terrell 
v.  Strong,  14  Misc.  258,  35  N.  Y.  Supp.  1000,  70  St.  Eep.  676. 

It  does  not  authorize  an  action  by  a  taxpayer  against  a  liona  fide 
holder  of  town  bonds,  issued  under  an  act  of  the  legislature,  in 
which  it  is  sought  to  have  the  bonds  so  issued,  canceled  and  declared 
void.     Alvord  v.  Syracuse  Bank,  34  Hun,  143,  98  F.  Y.  599. 
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The  act  does  not  enable  a  taxpayer  of  a  town  to  enjoin  the  board 
of  supervisors  from  collecting  moneys  whicli  have  been  fairly 
already  adjudged  to  be  due,  v^ithout  fraud  or  collusion,  upon  the 
bonds  of  a  town,  or,  unless  a  defence,  not  already  fully  considered, 
is  presented.  Lee  v.  Supervisors  of  Jefferson,  62  How.  201.  One 
showing  no  other  right  than  as  a  taxpayer  cannot  maintain  an 
action  in  equity  against  the  official  custodian  of  the  proceeds  of  a 
tax,  on  the  ground  of  illegality  of  payment,  to  restrain  their 
application  to  the  purposes  for  which  the  tax  was  raised.  Kil- 
howrne  v.  8t.  John,  59  E".  Y.  21.  The  same  rule  is  laid  down  in 
Comins  v.  Board  of  Supervisors  of  Jefferson  Co.,  64  !N".  Y.  626, 
affirmed,  3  T.  &  C.  296.  Mooers  v.  Smedley,  6  Johns.  Ch.  27, 
held  that  an  injunction  could  not  issue  in  such  case. 

The  taxpayer  has  only  a  standing  to  prevent  waste  or  injury. 
If  the  action  is  in  reality  for  the  benefit  of  an  individual,  it  cannot 
be  sustained.     Hull  v.  Ely,  2  Abb.  K".  0.  440. 

A  recovery  in  an  action  brought  by  a  taxpayer  against  super- 
visors must  be  based  upon  a  finding  that  the  defendants  in  making 
audits  complained  of  acted  coUusively.  Supervisors  in  auditing 
claims  exercises  judicial  functions,  and  if  they  acted  within  their 
jurisdiction,  cannot,  in  the  absence  of  fraud  or  collusion,  be  held 
personally  responsible  for  their  audits.  On  failure  to  prove  collu- 
sion judgment  cannot  be  had  against  supervisors  severally  for 
moneys  illegally  received  by  each.  Wallace  v.  Jones,  122  App. 
Div.  497. 

In  Oreene  v.  Knox,  76  App.  Div.  405,  78  Supp.  779,  affirmed, 
175  N.  Y.  432,  a  taxpayer  brought  an  action  to  procure  an  adjudi- 
cation as  to  whether  or  not  certain  police  captains  had  been 
properly  promoted.  The  court  held  that  as  the  defendants  were 
holding  positions  to  which  they  had  been  appointed  under  the  forms 
of  law,  they  were  holding  office  under  color  of  right  and  a  question 
of  title  to  the  office  was  involved.  Citing  Matter  of  Hart,  159 
N.  Y.  278,  286,  and  authorities  there  cited,  to  the  point  that 
appropriate  remedy  and  an  adequate  one  in  such  case  is  by 
information  in  the  nature  of  quo  warranto,  and  that  the  courts 
have  long  held  to  the  doctrine  that  this  was  he  only  method  of 
trying  title  to  an  office.  Citing,  also,  People  ex  rel.  Lewis  v. 
Brush,  146  N.  Y.  63,  that  quo  warranto  was  the  proper  and 
appropriate  remedy  for  trying  the  title  to  a  public  office  and 
ascertaining  who  is  entitled  to  hold  it. 


1472 

The  terms  "  waste  "  and  "  injury  "  as  used  in  the  Code  and 
Greater  New  York  charter  are  identical  in  meaning  and  include 
only  illegal,  wrongful  or  dishonest  acts.  Hearst  v.  McClellcm,  102 
App.  Div.  336,  92  Supp.  484. 

An  action  cannot  be  maintained  by  a  taxpayer  to  restrain  a  board 
of  estimate  and  apportionment  from  taking  proper  action  in  regard 
to  construction  of  a  rapid  transit  railroad,  since  the  statute  giving 
such  board  power  over  such  matters  is  constitutional.  Wilcox  v. 
McClellan,  47  Misc.  465,  95  Supp.  941. 

Legislation  concerning  taxpayer's  action  was  not  intended  to 
affect  the  established  rule  that  suits  to  restrain  nuisances  can  be 
maintained  only  by  public  authorities  or  by  private  persons  who 
show  that  they  have  suffered  or  are  likely  to  suffer  special  injury 
therefrom.  Gallagher  v.  Keating,  40  App.  Div.  81,  57  Supp. 
632,  1123.  A  taxpayer's  action  is  not  a  proper  one  for  determin- 
ing whether  a  person  elected  a  trustee  of  the  village  is  disqualified 
from  acting.  Fahey  v.  Johnstown,  21  App.  Div.  154,  47  Supp. 
402.  Taxpayers'  actions  are  not  designed  to  protect  the  public 
from  mistake,  errors  of  judgment  or  the  lack  of  intelligent  ap- 
preciation of  official  duty  on  the  part  of  officials.  Hearst  v.  Mc- 
Clellan,  102  App.  Div.  336,  92  Supp.  484.  A  taxpayer's  action 
cannot  be  maintained  without  proof  of  fraud,  collusion,  corruption, 
bad  faith  or  illegality.  Hearst  v.  McClellan,  102  App.  Div.  336, 
92  Supp.  484.  In  the  absence  of  any  allegation  of  fraud  or  cor- 
ruption on  the  part  of  city  officials  to  determine  whether  the  sup- 
plies furnished  under  a  contract  were  of  the  required  quality,  the 
court  has  no  power  to  review  such  determination  in  an  action  by  a 
taxpayer  to  prevent  the  performance  of  the  contract.  PomI  v.  City 
of  New  York,  46  App.  Div.  69,  61  Supp.  570. 

It  is  not  within  the  power  or  duty  of  the  court,  in  an  action 
brought  by  a  taxpayer  to  prevent  the  execution  of  a  contract  for  the 
supplying  a  city  with  water,  to  consider  circumstances  involving 
the  policy  of  the  municipality  in  respect  to  whether  it  shall  contract 
for  the  furnishing  of  its  water  supply  by  private  companies  or  shall 
adopt  the  policy  of  municipal  ovraiership.  Gleason  v.  Dalton,  28 
App.  Div.  555,  51  Supp.  337.  A  complaint  by  a  taxpayer  against 
municipal  authorities  for  irregularities  in  letting  a  contract  must 
fail  where  fraud  is  not  alleged.  Madden  v.  Van  Wych,  35  Misc. 
645,  72  Supp.  135. 

The  terms  "  waste  "  and  "  injury  "  as  used  in  a  taxpayer's  action 
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do  not  comprehend  individual  acts,  but  only  illegal,  wrongful  and 
dishonest  acts  of  public  officials.  Sheehy  v.  McMillan,,  26  App. 
Div.  140,  49  Supp.  1088.  A  tajjpayer's  right  to  maintain  a  suit 
is  confined  to  cases  in  which  waste  or  injury  are  likely  to  result 
from  illegal,  wrongful  or  dishonest  official  acts,  and  does  not  ex- 
tend to  cases  of  innocent  mistake  or  error  of  judgment.  Meyers  v. 
City  of  New  York,  32  Misc.  522,  66  Supp.  755,  affirmed  without 
opinion,  54  App.  Div.  631,  66  Supp.  755. 

In  Holtz  V.  Diehl,  26  Misc.  224,  56  Supp.  841,  it  was  held  that 
an  action  could  not  be  maintained  to  redress  a  private  grievance 
or  to  prevent  an  act,  the  only  effect  of  which  would  be  to  injure  the 
individual  property  of  the  plaintiff  in  the  action.  Injury  to  the 
property  of  the  city  must  be  occasioned  by  some  act  of  the  board 
or  officer  outside  of  the  duty  or  discretion  vested  in  him  or  it, 
and  so  flagrant  in  its  character  as  to  amount  to  a  fraud  upon  the 
taxpayers. 

Mere  allegations  and  proof  that  the  commissioner  of  public 
buildings  knew  certain  acts  were  being  committed  by  a  corporation 
on  public  park  property,  which  were  within  his  discretion  to 
permit,  will  not  support  a  taxpayer's  action  on  the  ground  that  the 
city's  property  is  being  wasted.  Sheehy  v.  GloMsen,  26  Misc.  269, 
55  Supp.  1000,  affirmed  without  opinion,  42  App.  Div.  622,  59 
Supp,  1114. 

A  suit  may  not  be  maintained  by  an  individual  to  compel 
official  action,  such  as  to  require  the  mayor  to  execute  a  contract  on 
the  part  of  the  city.  Balch  v.  City  of  Utica,  42  App.  Div.  567, 
59  Supp.  516. 

In  New  York  &  Rosendale  Cement  Co.  v.  Davis,  173  N.  T.  235, 
the  court  considers  the  right  to  bring  a  taxpayer's  action  under  a 
resolution  adopted  by  the  taxpayers  of  a  village  that  there  "  shall 
be  raised  upon  the  village  "  the  necessary  amount  for  the  purchase 
of  a  waterworks  system ;  held,  that  such  resolution  is  broad  enough 
under  the  Village  Law  to  authorize  the  issue  of  bonds  on  the  credit 
of  the  municipality  for  that  purpose ;  that  a  taxpayer's  action  to 
restrain  such  issue  of  bonds  cannot  be  maintained  on  the  ground 
that  the  resolution  was  insufficient  to  authorize  it,  or  that  the 
resolution  is  indefinite.  Affirming  62  App.  Div.  577,  71  Supp. 
185. 

Goversv.  Board  of  Supervisors,  55  App.  Div.  40,  67  Supp.  27, 
holds  that  a  taxpayer  of  one  town  could  not  maintain  an  action 
Actions,  Vol.  11  —  93 
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against  a  taxpayer  of  another  town  from  exercising  jurisdiction 
over  territory  in  dispute  between  the  two  towns,  holding  that  the 
act  complained  of  did  not  constitute  waste  of  the  property  of  the 
town,  or  injury  thereto,  within  the  meaning  of  a  taxpayer's  action. 
Affirmed,  171  N.  Y.  403,  where  Tcdcott  v.  City  of  Buffalo,  125 
N.  Y.  280,  is  cited  to  the  point  that  a  taxpayer's  action  under 
§  1925  is  confined  to  cases  where  the  acts  complained  of  are  With- 
out power,  or  where  the  corruption,  fraud  or  bad  faith,  amounting 
to  fraud,  is  charged ;  that  the  words  "  waste  "  and  "  injury " 
include  only  illegal,  wrongful  or  dishonest  action. 

The  fact  that  a  village  tax  is  invalid  for  want  of  notice  and 
hearing  does  not  entitle  a  taxpayer  of  the  village  to  maintain  a 
taxpayer's  action.  Trumbull  v.  Palmer,  104  App.  Div.  51,  93 
Supp.  349,  holding  that  a  taxpayer  cannot  maintain  an  action  in 
equity  to  restrain  the  application  of  a  tax  levy,  and  that  the  words 
"  waste  "  or  "  injury  "  include  only  illegal,  wrongful  or  dishonest 
action. 

It  was  held  that  a  taxpayer  cannot  sue  to  restrain  an  action  of 
the  State  superintendent  of  schools  upon  the  ground  that  he  was  a 
State  officer,  but  did  not,  within  the  meaning  of  a  taxpayer's  action, 
act  for  or  on  behalf  of  any  county,  town,  village  or  municipal 
corporation.     Hutchinson  v.  Skinner,  21  Misc.  729,  49  Supp.  360. 

Taxpayers'  actions  are  brought  to  allow  the  illegal  acts  of  public 
officials  to  be  controlled  by  courts  and  to  protect  the  corporation. 
They  are  not  allowed  for  the  purpose  of  enabling  corporations  or 
individuals  to  require  the  award  of  a  public  contract  on  bids  in 
excess  of  those  made  by  other  competent  and  responsible  bidders. 
When  it  appears  that  such  action  is  not  brought  for  the  interest 
of  the  municipality,  but  for  the  ulterior  purpose  of  imposing  an 
additional  burden  on  the  municipality  by  an  interested  taxpayer,  a 
court  of  equity  will  not  enjoin  the  letting  of  a  contract  to  a  bidder 
who  is  responsible.     Nathan  v.  O'Brien,  117  App.  Div.  664. 

It  was  held  in  Erie  Railroad  Co.  v.  City  of  Buffalo,  96  App. 
Div.  458,  89  Supp.  122,  that  a  railroad  company  could  not  main- 
tain a  taxpayer's  action  to  restrain  grade-crossing  commissioners  in 
BujBFalo  from  proceeding  with  their  work,  as  the  statute  was  not 
intended  to  apply  to  a  case  where  public  officers  unwisely,  though 
fairly,  exercised  the  discretion  conferred  upon  them,  or  where  they 
have  been  guilty  of  a  breach  of  executory  contract.  Further,  that 
the  action  could  not  be  maintained  for  the  reason  that  the  railroad 
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company  had  an  adequate  remedy  at  law.  Reversed,  180  N.  Y. 
192,  the  court  holding  that  the  objection  that  plaintiff  had  an 
adequate  remedy  at  law  was  untenable,  since  such  an  action  comes 
within  the  rule  that  when  a  defendant  has  an  ultimate  right  to  do 
the  act  sought  to  be  restrained,  but  only  upon  some  condition 
precedent,  and  compliance  with  the  condition  is  within  the  power  of 
the  defendant,  an  injunction  will  almost  universally  be  granted 
until  the  condition  is  complied  with. 

Sub.  4.    Parties  and  Proceedings. 

Where  such  an  action  is  brought  to  vacate  audits  of  town  accounts 
made  by  a  town  board  of  audit,  on  the  ground  of  irregularity, 
illegality  or  fraud,  and  to  restrain  the  levying  of  a  tax  for  their 
payment,  the  persons  in  whose  favor  the  audits  were  made  are 
proper  and  necessary  parties.  The  enumeration  in  the  act  of  the 
persons  against  whom  actions  under  it  may  be  brought,  does  not 
dispense  with  the  necessity  of  joining  all  other  persons  who  will  be 
directly  affected  by  the  judgment  and  are  necessary  parties  to  a 
complete  determination  of  the  controversy.  Osterhout  v.  Bigney, 
98  N.  Y.  222.  In  like  case  it  is  proper  for  the  plaintiff  to  bring 
an  action  against  such  parties  only  as  it  is  needful  to  restrain  in 
order  to  prevent  waste  and  injury,  and  where  each  claimant  is 
interested  in  a  single  resolution  of  the  board  of  supervisors,  in 
which  all  the  audits  were  embraced,  joinder  of  all  the  claimants  is 
authorized  by  §§  442  and  447  of  the  Code  and  by  the  recognized 
practice  of  the  court.  McCrea  v.  Chahoon,  54  Hun,  577.  Such 
an  action  cannot  be  maintained  against  bondholders  alone  where  it 
is  brought  to  restrain  payment  of  certain  bonds  issued  by  a  town. 
It  can  only  be  maintained  against  the  town,  its  officers  or  agents, 
and  the  bondholders  should  be  joined  as  proper  parties.  Calhoun 
v.  Millard,  16  St.  Eep.  46.  In  an  action  brought  to  enjoin  an 
issue  of  bonds  to  raise  funds  with  which  a  board  of  commissioners 
are  to  carry  on  a  public  work,  the  city  and  the  board  are  necessary 
parties ;  contractors,  landowners,  etc.,  are  not.  Hurlbut  v.  Banks, 
1  Abb.  ]Sr.  C.  157,  affirmed,  67  N.  Y.  668.  A  municipal  corpora- 
tion cannot  be  made  a  party  to  a  taxpayer's  action.  Such  an  action 
IS  maintainable  only  upon  proof  that  the  officers  of  the  municipal 
corporation  have  done  or  are  about  to  do  some  act  the  commission  of 
which  involves  some  waste  of  or  injury  to  the  corporate  property, 
funds  or  estate,  or  the  performance  of  some  illegal  official  act. 
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Wilkins  V.  The  Mayor  of  New  Yorh,  9  Misc.  610.  In  such  case, 
all  persons  materially  interested  in  the  subject  of  a  suit  ought  to  be 
made  parties,  all  persons  who  have  any  substantial,  legal  or  bene- 
ficial interest  in  the  subject-matter  and  who  are  materially  affected 
by  the  decree.     Siandart  v.  Burtis,  46  Hun,  82. 

Where  a  taxpayer  brings  an  action  to  restrain  a  county  treasurer 
from  paying  towns  their  claims  for  bridge  expenses,  the  action 
should,  under  the  County  Law,  be  brought  against  the  county  and 
it  is  a  necessary  party.  Where  the  objection  as  to  defect  of  parties 
is  not  raised,  either  by  answer  or  demurrer,  it  is  not  available. 
Although  such  action  should  be  brought  against  the  county,  the 
court  will  not  itself  require  that  the  county  be  brought  in  as  a 
party  necessary  to  a  final  determination  of  the  action,  where  it 
appears  that  the  claims  of  the  towns  have  already  been  audited  and 
ordered  paid  by  the  board  of  supervisors.  Thacher  v.  Board  of 
Supervisors  of  Steuben  Co.,  21  Misc.  271,  47  Supp.  124,  reversed, 
31  App.  Div.  634,  on  authority  of  Town  of  Wirt  v.  Supervisors, 
90  Hun,  210. 

In  He'udrichson  v.  City  of  New  Yorlc,  160  N.  Y.  144,  affirming 
38  App.  Div.  480,  56  Supp.  580,  the  court  queried  whether  a 
municipality  acting  as  defendannt  in  a  taxpayer's  action  and  asking 
affirmative  relief,  stood  in  the  same  position  as  the  plaintiff. 
In  Wenh  v.  City  of  New  Yorh,  171  IST.  Y.  607,  reversing  69 
App.  Div.  621,  75  Supp.  1135,  the  court  considers  who  are  proper 
parties  in  an  action  to  restrain  an  illegal  act  of  officers  in  the  city 
of  New  York,  and  the  right  to  maintain  the  action  in  a  peculiar 
case. 

A  city  should  be  made  a  party  to  an  action  by  one  of  its  tax- 
payers to  restrain  the  performance  of  a  contract  made  on  behalf  of 
the  city,  where  the  action  is  brought  on  the  theory  that  the  alder- 
men are  interested  in  the  contract.  Eames  v.  Keller,  102  App. 
Div.  207,  92  Supp.  665. 

An  action  against  the  city  of  New  York  and  of  officers  thereof 
to  have  certain  public  contracts  declared  void  should  be  laid  in  the 
county  where  the  bids  were  received  and  the  contract  executed. 
Knowles  v.  City  of  New  Yorlc,  71  App.  Div.  410,  75  Supp.  725. 

Attorneys  specially  employed  by  a  municipality  may  become 
parties  to  an  action  to  restrain  the  payment  for  their  services,  and 
the  court  will  not,  on  a  motion  to  vacate  a  preliminary  injunction, 
decide  the  value  of  their  services.     Freeman  v.  Brooks,  29  Misc. 
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719,  62  Supp.  761.  Unless  it  appears  that  public  officers  have 
acted  with  gross  negligence,  in  bad  faith  or  with  malice,  costs 
should  not  be  charged  against  them  in  proceedings  or  actions  re- 
lating to  their  official  duties.  O'Connor  v.  Walsh,  83  App.  Div. 
179,  82  Supp.  499. 

Where  a  taxpayer  brings  a  successful  action  to  restrain  an  over- 
issue of  bonds,  he  having  prevented  a  waste,  he  is  entitled,  in 
addition  to  taxable  costs,  to  extra  compensation  for  fees  of  counsel 
and  other  disbursements  not  taxable.  Chase  v.  City  of  Syracuse, 
34  Misc.  144,  69  Supp.  469. 

Sub.  5.    Pleading. 

A  supplemental  complaint  was  allowed  where  before  an  injunc- 
tion was  granted,  part  of  the  evil  sought  to  be  prevented  had  been 
done.  Latham  v.  Richards,  15  Hun,  129.  An  allegation  in  a 
complaint  that  a  certain  official  act  by  the  common  council  of  a  city 
is  illegal,  is  not  an  averment  of  an  issuable  fact,  but  simply  the 
statement  of  a  legal  conclusion,  and  so  is  not  admitted  by  a 
demurrer  to  the  complaint.  Tallcott  v.  City  of  Buffalo,  125  N.  Y. 
280.  A  complaint  is  not  sufficient  which  contains  simply  aver- 
ments that  officials  of  a  municipality  have  entered  into  and  propose 
to  carry  out  a  contract  for  the  purchase  of  property,  within  their 
authority  but  at  an  extravagant  price  and  without  the  exercise  of 
proper  care  and  prudence.  In  the  absence  of  allegations  of  any 
fraud,  collusion  or  bad  faith  on  the  part  of  the  officials,  and 
this  although  the  complaint  contains  averments  of  fraud  on  the 
part  of  the  vendor.  In  addition  thereto,  it  must  be  averred  that 
the  officials,  in  the  face  of  explanation  and  knowledge  of  the  fraud, 
persist  in  carrying  out  the  contract.  Ziegler  v.  Chapin,  126  E".  T. 
342,  37  St.  Eep.  490,  affirming  37  St.  Eep.  185. 

The  legislative  intent  in  the  passage  of  the  act  of  1872  was  to 
provide  ample  remedy  and  protection  to  the  taxpayers  against 
all  wrongful  acts  to  their  prejudice,  of  the  officers  and  agents  of  a 
municipal  corporation,  affecting  not  only  its  property  rights,  but 
its  credit,  and  embraces  within  its  purview  every  process  or  means 
by  which  the  corporation  can  be  charged  pecuniarily,  or  the  taxable 
property  within  its  limits  burdened.  An  action  is  sustainable 
under  the  statute  by  a  taxpayer  of  a  town  against  commissioners 
thereof,  appointed  under  the  Eailroad  Act,  to  restrain  the  threat- 
ened and  unauthorized  issuing  of  town  bonds.     An  allegation  by 
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plaintiffs  that  they  are  residents  and  taxpayers  liable  to  assessment 
and  taxation  within  the  town  as  such,  and  owners  of  real  and 
personal  property  liable  to  taxation  at  the  time  of  the  occurrences 
mentioned  in  the  complaint,  is  sufficient.  Ayres  v.  Lawrence,  59 
N.  Y.  192 ;  Metzger  v.  Attica  and  Arcade  By.,  79  N.  Y.  171. 

To  maintain  a  taxpayer's  action  to  restrain  the  collection  and 
payment  of  a  judgment  against  the  city  on  an  offer  of  judgment  by 
a  corporation  counsel  upon  the  ground  that  his  affidavit  that  he  was 
authorized  to  make  such  offer  was  an  illegal  official  act,  it  is  not 
necessary  for  plaintiff  to  show  the  city  was  not  justly  indebted  in 
the  amount  stated  in  the  judgment,  since  the  action  is  brought 
under  the  provisions  of  the  statute  authorizing  a  taxpayer's  action 
to  prevent  an  "  illegal  official  act,"  and  not  under  the  provision 
authorizing  an  action  "  to  prevent  waste."  Bush  v.  O'Brien,  164 
K  Y.  205,  reversing  47  App.  Div.  581,  62  Supp.  685. 

In  an  action  to  annul  a  gas  lighting  contract  between  city  offi- 
cials and  a  gas  company  for  illegality  and  fraud,  an  allegation  in 
the  complaint  that  the  meeting  of  the  officials  at  which  a  hearing  on 
the  petition  for  the  establishment  of  the  gas  district  was  had  was 
not  held  in  the  district  was  insufficient  to  constitute  a  cause  of 
action.     Van  Allen  v.  Dunton,  24  Misc.  230,  52  Supp.  626. 

A  complaint  alleged  that  in  an  action  brought  by  a  water  com- 
pany against  a  city,  the  corporation  counsel  had  offered  judgment, 
which  offer  had  been  accepted,  and  the  judgment  had  been  entered 
and  paid.  Complaint  demanded  that  the  judgment  be  vacated  and 
the  water  company  be  compelled  to  make  restitution;  held,  that 
plaintiff  could  not  recover,  since  it  was  necessary  to  allege  that 
there  had  been  a  waste  of  or  injury  to  the  funds  or  property  of  the 
city.  Bush  v.  Coler,  60  App.  Div.  56,  69  Supp.  770,  affirmed 
without  opinion,  170  N.  Y.  587. 

A  city  will  not  be  restrained  from  entering  into  a  contract  in  a 
taxpayers'  action  where  it  is  apparent  that  the  application  is  not 
made  to  protect  taxpayers  or  the  city,  but  for  an  ulterior  purpose 
which  will  add  additional  burden  to  the  city.  Nathan  v.  O'Brien, 
117  App.  Div.  664,  102  Supp.  947. 

An  allegation  in  a  complaint  to  obtain  an  adjudication  that  the 
resolution  of  the  common  council  granting  a  franchise  and  the 
contract  entered  into  in  pursuance  thereof  was  illegal,  to  the  effect 
that  the  contract  of  the  common  council  was  fraudulent,  and  that 
the  contract  was  illegal,  not  coupled  with  any  allegations  of  facts, 
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does  not  constitute  an  issuable  averment.     Barhite  v.  Home  Tele- 
phone Co.,  50  App.  Div.  25,  63  Supp.  659. 

An  allegation  on  information  and  belief,  not  stating  the  sources 
or  grounds  thereof,  to  the  effect  that  the  proposed  contract  is  the 
result  of  a  fraudulent  political  combination,  is  entirely  ineffective 
for  any  purpose  of  pleading.  Press  Publishing  Co.  v.  Holahan, 
29  Misc.  684,  62  Supp.  872. 

Sab.  6.    Bond  and  Injunction. 

In  the  action  under  chapter  531,  Laws  of  1881,  the  plaintiff 
must  give  a  bond  as  in  such  act  specified ;  such  bond  must  be  in  the 
form  prescribed  by  the  act  and  must  be  under  seal.  A  compliance 
with  §§  620  and  621  of  the  Code  of  Civil  Procedure,  as  to  security, 
does  not  obviate  the  necessity  of  complying  with  this  statute. 
Where  a  motion  is  made  to  dissolve  an  injunction  granted  under 
the  act,  without  the  giving  of  such  a  bond  upon  the  commencement 
of  the  action,  the  court,  at  Special  Term,  has  power  in  a  proper 
case  to  permit  such  bond  to  be  filed  nunc  pro  tunc.  If  the  court 
intervene  to  enjoin  an  officer  in  what  he  claims  to  be  his  official 
duty,  a  plain  case  should  be  established  by  the  party  asking  such 
interference.  It  is  not  sufficient  for  the  plaintiff  in  such  an 
action  to  show  that  the  act  he  seeks  to  enjoin  is  one  of  doubtful 
propriety.     Tappcm  v.  Crissey,  64  How.  496. 

In  Hutchinson  v.  Shinner,  21  Misc.  729,  49  Supp.  360,  it  was 
held  that  where  a  taxpayer  brings  an  action,  as  such,  it  is  essential 
that  he  comply  with  the  requirements  of  the  Laws  of  1892  relative 
to  filing  and  serving  a  bond. 

At  the  commencement  of  a  taxpayer's  action,  a  bond  was  served 
which  did  not  meet  the  requirements  of  the  statute ;  it  was  held  that 
the  court  may  allow  a  new  bond  to  be  filed  nunc  pro  tunc  after  the 
trial  and  before  the  decision  was  signed.  O'Connor  v.  Walsh,  83 
App.  Div.  179,  82  Supp.  499. 

An  injunction  pendente  lite  may  be  granted.  Hurlbut  v.  Banks, 
1  Abb.  K  C.  157,  52  How.  196,  affirmed,  67  N.  Y.  568 ;  Ayres  v. 
Lawrence,  59  W.  Y.  192.  But  an  injunction  will  not  be  granted 
m  an  action  against  a  town  supervisor  to  restrain  the  payment  of 
bills  presented  by  the  highway  conimissioners,  where  plaintiff  fails 
to  prove  the  bills  were  not  audited  by  the  board  of  auditors,  or  that 
there  was  no  legally  constituted  board,  or  that  the  audit  was  illegal 
or  that  the  bills  were  un jiist,  inequitable  or  fraudulent,  or  that  the 
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commissioners  had  failed  to  make  their  reports  to  the  board,  or 
that  payments  of  the  bills  would  work  harm  or  injury  to  plaintiff, 
Warren  v.  Van  Nostrand,  21  St.  Eep.  960. 

Where  oflcials  of  a  city  of  the  second  class  let  a  contract  for 
resurfacing  an  avenue  with  asphalt,  in  disregard  of  their  own 
specifications  requiring  any  bidder  to  prove  that  he  has  in  some 
other  city  of  similar  climate  laid  a  pavement  of  similar  material 
and  quality  that  has  worn  well  and  satisfactorily  for  five  years, 
where  after  thereby  acquiring  the  asphalt  used  to  be  equal  in 
quality  to  certain  well-known  grades  of  it  they  accept  from  the 
contractor  asphalt  of  an  inferior  and  cheaper  grade,  where  after 
excluding  the  use  of  "  land  "  and  "  rock  "  asphalt,  thus  possibly 
stifling  the  competition  of  other  dealers  in  those  materials,  they 
agree  to  the  use  of  them  by  the  contractor,  a  situation  is  presented 
entitling  certain  taxpayers  of  the  city  to  a  continuance  of  a  tempo- 
rary injunction,  obtained  by  them  in  an  action  brought  to  restrain 
the  city  officials  from  carrying  out  the  contract  as  constituting  a 
waste  of  public  funds,  as  fraudulent  and  as  illegal  imder  the 
charter  of  second-class  cities  requiring  such  work  to  be  let  to  the 
lowest  bidder.     Happel  v.  Blessing,  37  Misc.  47,  74  Supp.  801. 

A  contract  incorporating  provisions  of  the  Labor  Law,  which 
has  been  declared  unconstitutional,  may  be  enjoined  by  a  proceed- 
ing brought  by  a  taxpayer  for  that  purpose.  Meyers  v.  Oity  of 
New  York,  58  App.  Div.  534,  69  Supp.  529. 

This  case  is  considered  in  connection  with  Meyers  v.  Oity  of 
Ne.w  York,  32  Misc.  522,  66  Supp.  755,  affirmed,  54  App.  Div. 
631,  66  Supp.  755,  and  apparently  distinguished  in  Meyers  v. 
Pennsylvania  Sieel  Co.,  77  App.  Div.  307,  79  Supp.  199. 

A  taxpayer,  as  such,  cannot  enjoin  an  act  of  the  board  of  esti- 
mate merely  because  it  would  be  illegal,  but  must  show  that  it 
would  damnify  the  city,  and  an  injunction  would  be  denied  where 
the  proposed  act  would  benefit  the  city.  Gilgar  v.  Low,  38  Misc. 
292,  77  Supp.  852. 

A  taxpayer,  in  order  to  obtain  an  injunction  against  the  pro- 
posed acts  of  public  officers  of  a  municipal  corporation,  must  show 
that  the  acts  complained  of  are  illegal,  or  that  the  action  is  to 
prevent  waste  or  injury  to  or  to  make  good  the  property,  funds  or 
estate  of  the  corporation.  PoUer  v.  Collis,  19  App.  Div.  392,  46 
Supp.  471,  affirmed,  156  W.  Y.  16.  An  injunction  pendente  lite 
will  be  granted  to  a  taxpayer  bringing  an  action  to  restrain  a  city 
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from  carrying  out  a  contract  for  the  purchase  of  water  meters, 
where  the  notice  inviting  bids  so  limits  the  kind  of  meters  as  to 
practically  exclude  competition.  Kay  v.  Monroe,  93  App.  Div. 
484,  87  Supp.  831. 

In  Sheehy  v.  McMillan,  26  App.  Div.  140,  49  Supp.  1088,  the 
court  held  that  the  allegations  of  the  complaint  were  insufficient  to 
authorize  the  granting  of  an  injunction  pendente  lite.  In  order 
to  entitle  plaintiff  to  a  preliminary  injunction,  he  must  show  that 
upon  the  law  and  facts  the  official  action  is  illegal.  StocMon  v. 
City  of  Buffalo,  108  App.  Div.  170,  95  Supp.  509. 

In  a  taxpayer's  action,  the  Special  Term  may,  in  the  exercise  of 
its  discretion,  properly  grant  the  plaintiff  a  temporary  injunction, 
and  the  Appellate  Division  will  not  disturb  such  injunction  upon 
appeal  unless  it  appears  upon  an  examination  of  the  complaint  that 
the  taxpayer  is  clearly  and  certainly  not  entitled  to  the  ultimate 
relief  which  he  seeks.  Rogers  v.  Board  of  Supervisors,  77  App. 
Div.  501,  78  Supp.  1081,  citing  WoA-ren  v.  Baldwin,  105  IST.  Y. 
537;  Zeigler  v.  Ghapin,  126  N.  Y.  347;  Armstrong  v.  Grant,  56 
Hun,  226;  Pech  v.  Belknap,  130  N.  Y.  394;  Well  v.  Bell,  22 
App.  Div.  314. 

Where  it  appears  that  the  members  of  the  common  council  are 
about  to  do  an  illegal  act,  an  injunction  will  lie.  Morris  v. 
Wurster,  23  App.  Div.  124,  48  Supp.  656. 

Sub.  7.    Precedents. 

Complaint  —  Alleging  Excessive  Allowance  by  Town  Board  of 

Auditors. 

SUPREME  COURT. 


Teunis  P.  Osterhoudt,  a  Resident  and  Tax- 
payer of  the  Town   of   Kingston, 


-98  N.  Y.  222. 
John  Eigney,  Elias  S.  Cutler,  Supervisor  of 
the  Town  of  Kingston,  and  the  Board  of 
Supervisors  of  the  County  of  Ulster. 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
the  court  that  he  is  and  has  been  for  many  years  a  resident  and  tax- 
payer in  the  town  of  Kingston,  county  of  Ulster,  and  has  been  and 
is  assessed  for  and  liable  to  pay  taxes  therein;  that  the  defendant 
John  Eigney  was,  in  the  year  1877,  and  up  to  the  month  of  March 
last,  one  of  the  overseers  of  the  poor  of  the  town  of  Kingston 
in  the  county  of  Ulster ;  that  at  the  regular  meeting  of  the  board  of 
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town  auditors  of  the  town  of  Kingston,  held  in  the  month  of  Novem- 
ber, 1877,  he  presented  and  submitted  his  bill  or  account  up  to  that 
time  as  such  overseer  of  the  poor,  to  the  said  board  of  town  auditors, 
for  audit  and  allowance  at  $2,141.21,  and  for  keeping  tramps  at 
$811.25,  making  together  $2,952.46,  the  said  board  of  town  auditors 
being  at  the  time  duly  convened  and  in  regular  session  for  the  audit 
of  accounts  against  said  town  and  having  full  jurisdiction  in  the 
premises;  that  the  board  of  town  auditors  examined  and  passed 
upon  said  bill  and  found  many  illegal  charges  and  overcharges 
therein,  and  on  account  thereof  struck  out  and  disallowed  the  sum 
of  $556.37  from  his  bill  as  overseer  of  the  poor,  thus  auditing  and 
allowing  said  bill  at  $1,584.84,  and  for  the  same  reason  struck  out 
and  disallowed  from  his  bill  for  keeping  tramps  the  sum  of  $649, 
thus  auditing  and  allowing  the  said  account  for  keeping  tramps  at 
$162.25,  making  the  gross  sum  of  disallowances  upon  both  bills  the 
sum  of  $1,205.37;  that  the  said  defendant  John  Eigney  acquiesced 
in  such  audit  and  allowance  and  accepted  the  same,  and  took  no 
proceedings  for  its  review  or  correction;  that  the  several  amounts 
so  audited  were  duly  raised  by  assessment  and  tax  upon  the  said 
town  of  Kingston  and  paid  to  the  said  defendant  John  Rigney  or  his 
order,  and  the  said  John  Eigney  executed  a  receipt  or  receipts 
therefor,  acknowledging  his  receipt  thereof  in  full  of  his  said 
accounts  presented  to  said  board  for  audit;  that  the  board  of  super- 
visors of  the  county  of  Ulster,  at  a  regular  meeting  of  the  said 
board,  held  on  the  13th  day  of  December,  1866,  adopted  the  follow- 
ing resolution:  Eesolved,  That  the  board  of  supervisors  of  the 
county  of  Ulster  hereby  declare  their  intention  to  adopt  the  provi- 
sions of  the  act  entitled  "An  act  in  relation  to  temporary  relief  of 
the  poor  in  the  county  of  Livingston,  and  such  other  counties  as 
may  adopt  the  provisions  of  this  act,"  passed  May  14,  1845;  that 
thereupon,  by  virtue  of  the  provisions  of  the  act,  chapter  245  of  the 
Laws  of  1846,  entitled  "An  act  in  relation  to  the  temporary  relief 
of  the  poor,"  all  the  provisions  of  the  act  aforesaid,  in  relation  to 
the  temporary  relief  of  the  poor  in  the  county  of  Livingston,  were 
extended  and  applied  to  the  county  of  Ulster;  that  under  and  by 
virtue  of  section  3  of  said  act  the  overseers  of  the  poor  are  required 
to  keep  a  book  to  be  procured  at  the  expense  of  the  town,  in  which, 
among  other  things,  they  shall  enter  a  statement  of  all  moneys 
received  by  them,  when  and  from  whom,  and  on  what  account 
received,  and  of  all  moneys  paid  out  by  them,  when  and  to  whom 
paid  and  on  what  authority.  And  by  section  4  the  overseers  of  the 
poor  are  required,  on  the  Thursday  next  preceding  the  annual  meet- 
ing of  the  board  of  supervisors,  to  lay  the  said  book  before  the 
board  of  town  auditors,  together  with  a  just  and  true  account  of  all 
moneys  received  and  expended  by  them  for  the  use  of  the  poor  since 
the  last  preceding  meeting  of  the  board  of  town  auditors.  The 
board  of  town  auditors  are  in  and  by  said  section  required  to  com- 
pare said  account  with  the  entries  in  the  poor  book  aforesaid  and 
examine  the  vouchers  in  support  thereof,  and  audit  and  settle  the 
same;  that  the  said  John  Eigney,  at  a  late  meeting  of  the  board  of 
town  auditors,  convened  and  held  November  7,  1878,  for  the  audit- 
ing of  the  town  accounts,  pursuant  to  law,  piesented  to  the  said 
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board  of  town  auditors  of  the  town  of  Kingston  his  bill  or  account 
as  overseer  of  the  poor  of  the  town  of  Kingston,  for  moneys  ex- 
pended and  keeping  tramps,  the  sum  of  $4,325.75;  that  in  said  bill 
or  account  was  included  a  charge  of  $1,100,  or  thereabouts,  for  the 
amount  rejected  and  disallowed  by  the  board  of  town  auditors  in 
1877',  as  hereinbefore  stated;  that  he  produced  no  poor  book  as 
required  by  the  aforesaid  act,  and  the  said  board  of  town  auditors 
did  not  compare  said  account  with  the  entries  in  any  such  book,  nor, 
as  the  plaintiff  is  informed  and  believes,  with  vouchers  in  support 
thereof,  or  examined  any  such  vouchers,  and  that  the  said  board 
then,  as  this  plaintiff  alleges,  illegally,  improperly,  and  improvi- 
dently,  audited  and  allowed  said  account  at  the  sum  of  $3,725.75; 
this  plaintiff  alleges  and  insists  that  such  audit  and  allowance  was 
without  authority  of  law,  and  illegal;  that  the  board  of  town  audit 
have  no  authority  to  supervise  or  review  the  action  of  any  previous 
board  of  town  auditors  in  regard  to  the  allowance  or  rejection  of  any 
claim  or  account,  or  any  of  the  items  thereof,  nor  are  they  author- 
ized to  audit  or  allow  any  account  for  disbursements  by  any  over- 
seer of  the  poor,  without  the  production  of  the  poor  book,  as 
required  by  the  statute  aforesaid,  and  its  comparison  with  said  ac- 
count, and  the  production  and  examination  of  proper  vouchers  for 
all  expenditures  charged  in  said  account  and  this  plaintiff  alleges 
on  information  and  belief,  that  many  of  the  items  in  said  bill  for 
disbursements  were  unsupported  by  any  vouchers,  and  that  the 
allowance  of  the  said  bill  to  the  said  defendant  John  Rigney,  at  the 
amount  aforesaid,  was  without  authority  of  law;  that  the  board  of 
town  auditors  have,  as  this  plaintiff  is  informed  and  believes,  pre- 
pared this  certificate  as  required  by  law,  and  have  therein  included 
the  allowance  so  made  to  the  defendant  John  Rigney,  as  aforesaid, 
and  unless  prevented  by  the  injunction  order  of  this  court,  the  said 
defendants,  the  board  of  supervisors  of  Ulster  county,  will  cause  the 
same  to  be  levied  and  assessed  upon  the  said  town  of  Kingston, 
whereby  the  tax -payers  of  the  said  town  of  Kingston  will  be  greatly 
wronged  and  defrauded. 

Wherefore,  the  plaintiff  demands  the  judgment  of  this  court  that 
the  said  allowance  to  the  said  John  Rigney  of  $3,725.25  is  without 
authority  of  law,  and  void,  and  that  the  same  cannot  be  legally 
levied  and  assessed  upon  the  town  of  Kingston,  and  that  the  defend- 
ants; the  board  of  supervisors  of  the  county  of  Ulster,  be  enjoined 
and  restrained  from  causing  to  be  levied  and  raised  upon  the  town 
of  Kingston  the  aforesaid  sum  so  certified  to  the  said  John  Rigney, 
and  that  the  said  defendant  Elias  S.  Cutler,  supervisor  of  the  town 
of  Kingston,  be  enjoined  and  restrained  from  paying  for,  or  on 
account  of,  said  town,  the  sum  so  audited  to  the  said  John  Rigney, 
as  overseer  of  the  poor,  as  aforesaid;  and  that  the  plaintiff  have 
such  further  or  other  relief  or  judgment  as  may  be  meet  and 
proper,  with  costs  of  this  action. 

M.  SCHOONMAKER, 

Plaintiff's  Attorney. 
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Complaint  to  Restrain  City  Officials  from  Contracting  to  Employ  One 
Not  Passing  Civil  Service  Examinations. 

SUPEEME  COURT  — MoNBOE  County. 


130  N.  Y.  398. 


William  F.  Peck,  a  Taxpayer  of  the  City  of 
Rochester, 

agst. 

Cornelius  R.  Parsons,  as  Mayor  of  the  City 
of  Rochester;  Peter  Sheridan,  as  Clerk  of 
the  City  of  Rochester;  John  A.  Davis,  as 
Treasurer  of  the  City  of  Rochester;  the 
City  of  Rochester  and  George  Belknap. 

The  complaint  of  the  above-named  plaintiff  respectfully  shows 
that  the  plaintiff  is  a  citizen,  resident  in  the  city  of  Eochester, 
N.  Y.,  whose  assessment  upon  property  in  said  city  amounts  to 
more  than  one  thousand  dollars  and  who  is  liable  to  pay  taxes 
upon  such  assessment  in  said  city,  and  who  has  been  assessed  and 
paid  taxes  therein  upon  an  assessment  of  more  than  one  thousand 
dollars  within  one  year  previous  to  the  commencement  of  this  action. 

That  the  defendant  Cornelius  E.  Parsons  is  the  mayor,  the  de- 
fendant Peter  Sheridan  is  the  clerk,  and  the  defendant  John  A. 
Davis  is  the  treasurer  of  said  city  of  Eochester.  That  on  or  about 
the  30th  day  of  August,  1884,  the  mayor  of  said  city  of  Eochester, 
in  obedience  to  the  directions  of  chapter  354  of  the  Laws  of  1883, 
as  amended  by  chapter  410,  Laws  of  1884,  prescribed  certain  regula- 
tions for  the  admission  of  persons  in  the  civil  service  of  said  city, 
which  said  regulations  were  duly  approved  by  the  New  York  Civil 
Service  Commission,  were  duly  published  and  now  are  and  at  the 
times  hereinafter  mentioned  were  in  force.  That  by  the  first  of  said 
regulations  it  was  provided  that  said  regulations  should  apply  to  all 
positions  in  the  public  service  of  said  city  of  Eochester,  with  the 
following  exceptions  required  by  the  statutes,  namely:  all  elective 
officers  and  the  subordinates  of  the  city  treasurer  and  persons  em- 
ployed by  or  who  seek  to  enter  the  public  service  under  the  board 
of  education. 

That  by  the  4th  of  said  regulations,  the  civil  service  of  said  city 
of  Eochester  is,  except  as  above  stated,  classified  as  follows: 
Schedule  B,  part  first.  All  officers  and  members  of  the  police  and 
fire  departments.  Schedule  B,  part  second.  All  other  subordinate 
officers,  clerks  and  assistants.  Schedule  D,  shall  include  all  persons 
employed  as  laborers  or  day  workmen. 

That  by  the  5th,  6th,  7th,  8th,  9th,  10th,  11th  and  13th  said 
regulations  it  is  provided  that  all  applicants  or  persons  named  for 
positions  in  said  civil  service  under  Schedule  B,  parts  first  and 
second,  shall  be  examined  by  a  board  of  examiners,  as  provided  in 
said  regulations,  and  that  appointment  to  or  employment  in  any 
position  in  Schedule  B,  shall  be  made  from  the  persons  whose  names 
are  certified  by  said  board  of  examiners. 

That  on  the  30th  day  of  December,  1887,  the  common  council  of 
said  city  of  Eochester,  adopted  a  resolution  directing  the  mayor  of 
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said  city  of  Rochester  to  enter  into  a  contract  with  the  defendant 
George  Belknap  for  the  employment  of  said  Belknap  to  examine  all 
street  lamps,  electric  or  gas,  and  their  location,  and  otherwise  per- 
form the  duties  of  a  lamp  inspector  in  said  city  of  Rochester,  which 
employment  was  to  be  completed  on  the  first  day  of  April,  1888,  and 
under  which  the  said  George  Belknap  was  to  be  paid  the  sum  of 
$313.33  in  three  payments  of  $104.44  each  on  the  first  day  of  Febru- 
ary, March  and  April  1888. 

And  the  city  clerk  of  said  city  of  Rochester  was  directed  to  draw 
orders  in  fa¥or  of  said  Belknap  on  the  treasury,  payable  from  the 
lamp  fund,  at  the  time  and  for  the  amounts  respectively  as  aforesaid. 

That  said  resolution  was  returned  to  said  common  council  by  the 
mayor  of  said  city  of  Rochester  with  his  disapproval  on  the  ground 
that  the  same  was  in  violation  of  said  civil  service  regulations  and 
the  laws  of  the  State  of  New  York. 

That  on  the  ^th  day  of  February,  1888,  the  common  council  of 
said  city  of  Rochester,  at  a  regular  meeting,  passed  said  resolution 
over  the  mayor's  veto  and  said  resolution  remains  in  force. 

That  the  employment  of  said  George  Ballcnap,  directed  to  be  made 
by  said  resolution,  falls  within  Schedule  B,  part  second,  under  said 
civil  service  regulations;  that  said  George  Belknap  has  not  passed 
any  examination  as  provided  for  in  said  civil  service  regulations  and 
chapter  354  of  the  Laws  of  1883,  and  the  amendments  thereof,  and 
has  not  been  certified  as  eligible  to  a  position  in  the  civil  service  of 
said  city  of  Rochester,  by  a  board  of  examiners  duly  appointed  to 
conduct  said  civil  service  examinations,  and  is  not  eligible  to  the 
position  in  said  civil  service  provided  for  in  said  resolution  of  the 
common  council  nor  does  he  come  within  any  of  the  exceptions  pro- 
vided for  in  said  regulations  or  the  laws  of  the  State. 

And  plaintiff  further  alleges,  upon  information  and  belief,  that 
unless  restrained  by  this  court,  the  defendant  Cornelius  R.  Parsons, 
as  mayor  of  said  city  of  Rochester,  will  enter  into  the  contract  with 
said  George  Belknap,  as  directed  by  said  resolution  of  the  common 
council,  the  defendant  Peter  Sheridan,  as  clerk  of  said  city  of  Roch- 
ester, will  draw  orders  on  the  treasurer  of  said  city  of  Rochester  in 
favor  of  said  George  Belknap  for  the  sums  of  money  as  directed  by 
said  resolution  of  the  common  council,  and  the  defendant  John  A. 
Davis,  as  treasurer  of  said  city  of  Rochester,  will  pay  said  orders, 
and  that  in  consequence  thereof  the  funds  of  said  city  of  Rochester, 
already  raised  in  part  by  taxation  of  the  plaintiff's  property,  will  be 
wrongfully  diverted  and  wasted  and  plaintiff's  property  will  be  sub- 
jected to  additional  taxation. 

Wherefore,  plaintiff  prays  the  judgment  of  this  court  restraining 
and  enjoining  the  defendant  Cornelius  R.  Parsons  from  entering  into 
any  contract  with  said  George  Belknap  as  directed  in  said  resolution 
of  the  common  council,  the  defendant  Peter  Sheridan  from  drawing 
any  orders  upon  the  city  treasury  under  said  resolution,  and  the 
defendant  John  A.  Davis  from  paying  out  any  sums  of  money  under 
said  resolution  or  upon  any  orders  drawn  by  virtue  thereof,  and  for 
such  other  or  further  relief  as  to  the  court  may  seem  just,  and  that 
in  the  meantime  a  temporary  injunction  may  be  issued  restraining 
the  defendant  as  prayed  for  in  this  complaint. 

JOHN  H.  HOPKINS, 

Plaintiff's  Attorney. 
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Complaint  Alleging  TJnconstitutionality  of  legislative  Enactment, 
NEW  YORK  SUPREME  COURT  —  Countt  of  Orange. 


Hudson  G.  Bush,  Plaintiff, 


The  Board  of  Supervisors  of  the  County  of 
Orange,  Hiram  T.  Ostrander,  Owen  Os- 
trander,  Mary  T.  Ostrander,  et  al., 

Defendants. 


M59  N.  Y.  212. 


And  now  comes  the  plaintiff  above-named,  and  by  Seward,  Guthrie, 
Morawetz  &  Steele,  his  attorneys,  complains  of  the  defendants  above 
named,  and,  thus  complaining,  alleges : 

1.  That  the  plaintiff  above  named  is  a  citizen  and  freeholder  of 
the  town  of  Woodbury,  in  the  county  of  Orange,  State  of  New  York, 
is  a  resident  therein  and  possessing  real  estate  and  property  in  said 
town  of  Woodbury  liable  to  assessment  and  taxation  therein,  that  he 
is  assessable  for  and  liable  to  pay  taxes  therein  for  the  year  1895,  and 
has  paid  a  tax  therein  within  one  year  previous  to  the  commencement 
of  this  action. 

2.  On  information  and  belief,  that  there  are  upward  of  one  hun- 
dred persons,  citizens  of  the  town  of  Woodbury,  and  resident  therein, 
and  possessed  of  real  estate  and  property  in  said  town  who  have  paid 
a  tax  therein  within  one  year  previous  to  the  commencement  of  this 
action,  and  who  are  assessable  for  and  liable  to  pay  tax  therein;  that 
said  persons  have  a  common  interest  with  the  plaintiff  in  this  action 
and  in  the  relief  sought  herein;  that  the  number  of  such  persons 
renders  it  impracticable  to  bring  them  before  the  court  as  parties  in 
one  action,  and  that,  therefore,  m  order  to  avoid  a  multiplicity  of 
suits,  the  plaintiff  brings  this  action  in  his  own  behalf  as  well  as  in 
the  behalf  of  others  similarly  situated. 

3.  That  the  town  board  of  the  defendant  above  named,  the  town 
of  Woodbury,  consists  of  the  supervisor  of  said  town,  the  town  clerk 
and  four  justices  of  the  peace;  that  the  defendant  above  named,  is 
such  supervisor,  duly  elected  and  qualified  and  acting  as  such;  the 
defendant  above  named  Josiah  T.  Hazard,  is  such  town  clerk,  duly 
elected,  qualified  and  acting  as  such;  the  defendants  above  named, 
Alexander  Thompson,  Jr.,  James  W.  Campbell,  Henry  Ford,  and 
Sutherland  Lent,  are  justices  of  the  peace  of  said  town,  duly  elected, 
qualified  and  acting  as  such,  and  that  said  defendants  form  and  con- 
stitute the  town  board  of  said  town  of  Woodbury. 

4.  On  information  and  belief,  that  on  or  about  December  8th, 
1893,  in  pursuance  of  an  act  of  the  legislature  of  the  State  of  New 
York,  known  as  chapter  564  of  the  Laws  of  1892,  entitled  "An  Act 
to  enable  the  several  cities  and  towns  of  this  State  which  have  not 
already  done  so,  to  refund  the  money  expended  in  furnishing  sub- 
stitutes or  in  commutation  by  men  who  were  drafted  into  the  military 
service  of  the  United  States  and  held  to  serve  in  the  several  drafts 
under  the  Conscription  Act  of  the  United  States,  entitled  'An  act  for 
enrolling  and  calling  out  the  national  forces,  and  for  other  purposes,' 
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approved  March  3,  1863,  and  the  acts  amendatory  thereto,  while  the 
option  of  commutation  by  the  payment  of  $300  remained,  and  for  the 
relief  of  the  men  who  entered  the  service  by  said  drafts,"  certain  tax- 
payers of  said  town  of  Woodbury  petitioned  the  Board  of  Supervisors 
of  the  county  of  Orange  in  accordance  with  the  provisions  of  said  act, 
to  raise  by  tax  in  the  manner  therein  provided  a  sum  sufficient  to  pay 
the  drafted  men  of  said  town  of  Woodbury  as  provided  by  said  act. 

5.  On  information  and  belief,  that  thereafter  certain  claims 
amounting  in  the  aggregate  to  upwards  of  $3,500  were  presented  to 
the  defendant,  the  supervisors  of  the  county,  by  individuals  claiming 
the  benefit  of  said  act  of  1892,  above  set  forth,  for  and  on  account  of 
men  drafted  for  military  service  in  1864,  and  payment  thereof  was 
demanded;  that  the  said  Board  of  Supervisors  have  refused  to  pay 
said  claims  or  to  make  any  assessment  or  levy  for  the  collection  of  any 
sum  with  which  to  pay  the  same,  proceedings  were  instituted  against 
the  said  board  of  supervisors  upon  the  application  or  petition  of  the 
defendants,  Ostrander,  above  named,  or  on  their  behalf,  and  there- 
upon a  pre-emptory  writ  of  mandamus  was  issued  out  of  this  court  on 
the  33d  day  of  February,  1895,  directed  to  said  Board  of  Super- 
visors, commanding  them  to  meet  on  the  11th  day  of  June,  1895,  and 
within  twenty  days  thereafter  to  raise  by  tax  in  the  same  maimer  as 
other  taxes  are  authorized  by  law  to  be  assessed,  levied  and  collected 
by  them,  and  to  levy  and  assess  upon  the  taxable  property  and  persons 
in  the  town  of  Woodbury,  in  whole  or  in  annual  installments  not 
exceeding  five  years  a  sum  sufficient  to  pay  the  relators  therein,  namely, 
the  defendants,  Ostrander,  above  named,  the  sum  of  $300  and  in- 
terest from  the  18th  day  of  June,  1864,  and  the  claims  of  other  drafted 
men  of  said  town  of  Woodbury,  pursuant  to  the  provisions  of  the  act 
of  the  legislature  aforesaid ;  that  the  time  within  which  to  comply  with 
the  command  of  said  writ  has  been  further  extended  to  the  33d  day 
of  July,  1895,  that  a  copy  of  the  affidavit  upon  which  said  writ  issued 
and  a  copy  of  such  writ  of  mandamus  are  hereto  annexed  as  exhibits 
A  and  B,  respectively  to  this  complaint,  and  reference  thereto  is 
prayed  as  fully  as  if  here  set  forth  at  length. 

6.  On  information  and  belief,  that  in  said  mandamus  proceedings 
no  claim  was  made  on  behalf  of  said  Board  of  Supervisors  of  said 
town  of  Woodbury  that  the  said  act  was  unconstitutional,  nor  was 
any  such  question  litigated  or  determined  by  the  court. 

7.  That  in  pursuance  of  the  command  of  said  writ,  and  with  the 
express  purpose  of  complying  therewith,  the  said  Board  of  Super- 
visors met  on  or  about  the  11th  day  of  June,  1895,  and  by  resolution 
then  and  there  made,  requested  and  authorized  the  officers  of  the  town 
of  Woodbury,  the  defendants  above  named,  to  make  provision  to  pay 
the  claims  of  the  drafted  men  of  1864. 

8.  On  information  and  belief,  that  the  defendants  above  named, 
who  constitute,  as  above  set  forth,  the  town  board  of  the  town  of 
Woodbury,  intend  to  act  under  said  authorization  and  are  about  to 
use  the  funds  of  the  said  town  of  Woodbury  to  pay  said  claim  of  the 
defendant,  Ostrander,  amounting  with  interest,  to  the  sum  of  $891, 
and  other  similar  claims  unknown  to  plaintiff,  amounting  to  about 
$1,600,  and  to  loan  the  credit  of  said  town  and  issue  its  notes  and 
obligations  for  the  collection  of  the  amount  necessary  to  pay  the  said 
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claims  in  aid  of  individuals,  and  to  pay  over  the  proceeds  to  the 
treasurer  of  the  county  of  Orange,  to  be  paid  to  the  defendants, 
Ostrander,  and  other  parties  unknown  to  plaintiff.  That  the  said 
defendants  propose  and  have  declared  their  intention  to  pay  the  same 
out  of  the  funds  of  the  said  town  by  loaning  its  credit,  and  that  such 
acts  will  cause  an  increase  of  the  tax  rate  in  said  township  to  be  borne 
and  paid  by  the  plaintiff  and  other  citizens,  residents  and  taxpayers 
thereof  similarly  situated. 

9.  That  the  defendant,  the  Board  of  Supervisors  of  the  county  of 
Orange,  under  and  in  pursuance  of  the  alleged  authority  of  said  act, 
chapter  664  of  the  Laws  of  1892,  and  as  ordered  and  directed  in  and , 
by  said  writ  of  mandamus,  have  threatened  and  intend  to  raise  by  tax 
in  the  same  manner  as  other  taxes  are  authorized  by  law  to  be  assessed, 
levied  and  collected  in  the  town  of  Woodbury,  a  sum  sufficient  to  pay 
the  claim  of  the  defendants,  Ostrander,  as  aforesaid,  and  likewise  such 
other  or  further  sums  as  may  be  necessary  or  sufficient  to  pay  other 
similar  claims. 

10.  That  plaintiff  was  not  advised  of  the  pendency  of  the  man- 
damus proceedings  aforesaid,  or  of  the  entry  of  the  order  directing 
the  issue  of  the  peremptory  writ,  or  of  the  issue  of  such  peremptory 
writ,  nor  did  he  have  any  knowledge  or  information  thereof  until  on 
or  about  the  10th  day  of  July,  1895. 

11.  That  as  plaintiff  is  advised  by  counsel  and  verily  believes,  the 
said  act,  chapter  664  of  the  Laws  of  1892,  is  unconstitutional,  null 
and  void,  in  that : 

1st.  It  authorizes  and  makes  obligatory  the  giving  of  money  of  the 
said  town  of  Woodbury,  and  the  loaning  of  its  credit  in  aid  of  in- 
dividuals in  direct  contravention  of  article  8,  section  10,  of  the  Con- 
stitution of  the  State  of  New  York. 

2d.  It  authorizes  and  makes  obligatory  the  incurring  of  indebted- 
ness on  the  part  of  said  town  of  Woodbury  for  other  than  town  pur- 
poses in  direct  contravention  to  article  8,  section  10,  of  the  Constitu- 
tion of  the  State  of  New  York. 

3d.  It  authorizes  the  raising  of  money  by  taxation  for  the  ex- 
clusive benefit  of  particular  individuals. 

4th.  It  provides  for  the  gratuitous  payment  of  citizens  for  the 
performance  of  a  legal  duty. 

5th.  It  authorizes  the  appropriation  of  public  money  for  a  private 
purpose. 

12.  That  by  reason  of  the  invalidity  of  the  said  act  the  various 
proceedings  taken  thereunder  by  the  said  Board  of  Supervisors  of 
the  county  of  Orange,  and  by  the  said  town  board  of  the  town  of 
Woodbury,  as  above  set  forth,  were,  as  plaintiff  is  advised  and  believes, 
without  jurisdiction,  null  and  void,  and  that  the  threatened  action 
of  the  defendants  hereinbefore  described  in  using  the  funds  and  loan- 
ing the  credit  of  said  town  of  Woodbury  for  the  purpose  of  complying 
with  the  provisions  of  said  invalid  act,  chapter  664,  Laws  of  1893, 
will  be  a  waste  of  and  injury  to  the  estate  and  funds  of  the  said  town 
of  Woodbury  and  will  work  irreparable  injury  to  the  plaintiff  and  the 
other  citizens  and  taxpayers  of  said  town. 

Wherefore,  plaintiff  demands  judgment  against  the  defendants: 
1.     Eestraining  the  defendant,  the  Board  of  Supervisors  of  Orange 
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county,  from  assessing,  levying,  or  collecting  any  tax  whatsoever  for 
the  purpose  of  providing  funds  to  pay  the  claim  of  the  said  defendants, 
Ostranders,  or  any  other  similar  claim  presented  or  created  under 
said  act,  chapter  664,  Laws  of  1892. 

2.  Restraining  the  defendant,  the  town  of  Woodbury,  and  the 
defendants  John  A.  Patterson,  Josiah  T.  Hazard,  Alexander  Thomp- 
son, Jr.,  Thomas  W.  Campbell,  Henry  Ford,  Sutherland  Lent,  from 
executing  or  delivering  or  attempting  to  execute  or  deliver  any  note, 
bond  or  obligation  whatever  of  the  said  tovsra  or  in  any  other  way 
loaning  or  pledging  its  credit  for  the  purposes  aforesaid. 

3.  Eestraining  the  defendants  from  paying  out  of  any  funds  of 
the  said  town  for  the  purposes  of  said  act  of  1892,  or  from  doing  any 
act  or  thing  whatsoever  in  the  premises  tending  in  any  way  to  cause 
any  waste  of  the  estate  or  injury  to  the  property  of  said  town  of  Wood- 
bury iu  the  manner  aforesaid. 

4.  Eestraining  the  defendants  as  above  prayed  during  the  pendency 
of  this  action. 

5.  Awarding  the  plaintiff  such  other  or  further  or  different  relief, 
judgment  or  decree  as  to  the  court  may  seem  just  and  equitable, 
together  with  the  costs  of  this  action. 

SEWAED,  GUTHEIE,  MOEAWETZ  &  STEELE, 

Attorneys  for  Plaintiff. 

Bond  on  Obtaining  Temporary  Injunction. 

(Title.) 

The  above-named  plaintiffs  having  applied  or  being  about  to  apply 
for  an  injunction  herein,  restraining  such  of  the  defendants  who  con- 
stitute the  common  council  of  the  city  of  Albany,  and  each  of  them, 
during  the  pendency  of  this  action,  and  until  the  further  order  of 
the  court,  from  voting  for  police  commissioners  under  and  pursuant 
to  an  act  of  the  legislature  of  the  State  of  New  York,  being  chapter 
427  of  the  Laws  of  1896,  a  copy  whereof  is  annexed  to  the  complaint 
in  this  action,  and  from  voting  at  all  for  police  commissioners  on 
the  first  Monday  after  the  passage  of  said  act  or  at  any  other  time, 
and  enjoining  the  said  defendants  and  their  successors,  and  each  of 
them,  from  voting  for  any  persons  as  police  commissioners  who 
have  not  been  and  are  not  nominated  for  such  office  by  the  mayor  of 
the  city  of  Albany  under  the  provisions  of  section  19  of  title  IV, 
chapter  298  of  the  Laws  of  1883,  and  the  acts  amendatory  thereof, 
and  from  doing  any  act  under  or  in  pursuance  of  the  provisions  of 
said  act,  chapter  427  of  the  Laws  of  1896,  and  that  the  defendants 
who  are  members  of  said  common  council,  and  each  of  them,  and 
their  successor  or  successors,  may  be  in  like  manner  enjoined  and 
restrained  from  declaring  any  person  to  have  been  elected  as  such 
police  commissioner,  who  has  not  received  the  votes  of  a  majority 
of  the  members  of  the  said  common  council,  or  of  the  members  who 
are  present  and  voting  at  any  meeting  thereof,  and  that  the  defend- 
ants, John  Boyd  Thacher,  Edward  J.  Meegan,  Eobert  Shaw  Oliver, 
William  J.  Walker  and  Jacob  C.  B.  Scott,  constituting  the  board  of 
police  commissioners  of  the  city  of  Albany,  may  be  in  like  manner 
enjomed  and  restrained  from  delivering  or  surrendering  possession 
or  control  of  the  police  department,  police  force,  or  any  of  the 
Actions,  Vol.  11—94 
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property,  station-houses  and  offices  within  the  city  of  Albany  now  in 
the  possession  of  said  last  named  defendants  constituting  said  board 
of  police  commissioners,  to  any  person  or  persons  who  may  claim  to 
have  been  appointed  police  commissioners  under  the  provisions  of 
the  said  act,  chapter  427  of  the  Laws  of  1896. 

Now,  therefore.  We,  John  P.  Eathbone  and  George  Douglas 
Miller,  of  the  city  and  county  of  Albany,  do  hereby  jointly  and 
severally  imdertake,  promise  and  agree  to  and  with  the  said  defend- 
ants, and  each  of  them,  to  pay  all  costs  that  may  be  awarded  the 
defendants  or  any  of  them  in  such  action,  if  the  court  shall  finally 
determine  the  same  in  favor  of  said  defendants,  not  exceeding  the 
sum  of  five  hundred  dollars,  and  will  also  pay  to  the  defendants,  and 
each  of  them  enjoined,  such  damages,  not  exceeding  the  sum  of  five 
hundred  dollars,  as  they  or  either  of  them  may  sustain  arising  or  by 
reason  of  such  injunction,  if  the  court  shall  finally  determine  or 
decide  that  the  said  plaintiffs  are  not  entitled  thereto;  such  damages 
to  be  ascertained  by  a  reference,  or  in  such  other  manner  as  the 
court  may  direct. 

Dated  May  2,  1896.  JOHN  P.  EATHBONE.  [l.  s.] 

GEO.  DOUGLAS  MILLBE.     [l.  s.] 

Add  acknowledgment  and  verification. 

Judgment  for  Injunction  After  Trial. 

(Title.) 

The  issues  in  the  above-entitled  action  having  been  brought  on 
for  trial  before  Mr.  Justice  Alton  B.  Parker,  at  a  term  of  this  court, 
held  on  the  15th  day  of  May,  1896,  at  the  city  of  Kingston,  and  all 
of  the  parties  to  this  action  having  duly  appeared  by  their  respective 
attorneys,  and  the  issues  having  been  duly  tried,  and  the  court  having 
made  and  filed  its  written  decision,  bearing  date  the  15th  day  of  May, 
1896. 

Now,  on  motion  of  Hale,  Bulkeley  &  Tennant,  attorneys  for  the 
plaintifis. 

It  is  hereby  adjudged  and  decreed  that  the  act  of  the  Legislature 
of  the  State  of  New  York,  being  chapter  427  of  the  Laws  of  1896,  a 
copy  whereof  is  annexed  to  the  complaint  in  this  action,  and  each 
and  every  part  thereof  is,  and  the  same  hereby  is,  declared  uncon- 
stitutional and  void. 

It  is  hereby  further  adjudged  and  decreed  that  the  defendants 
who  are  members  of  the  common  council  of  the  city  of  Albany,  and 
each  of  them,  be  and  they  are  hereby  forever  enjoined  and  restrained 
from  voting  for  police  commissioners  under  the  said  act,  and 
from  voting  at  all  for  police  commissioners  upon  the  first  Monday 
after  the  passage  of  the  said  act,  or  at  any  other  time,  and  from 
doing  any  act  under  or  in  pursuance  of  the  provisions  of  the  said 
act,  chapter  437  of  the  Laws  of  1896 ;  and  that  the  defendants  who 
are  members  of  said  common  council,  and  each  of  them,  and  their 
successor  or  successors,  be  and  they  hereby  are  forever  enjoined 
and  restrained  from  declaring  any  person  to  have  been  elected  as 
such  police  commissioner,  who  has  not  received  the  votes  of  a  ma- 
jority of  the  members  of  the  said  common  council  or  of  the  mem- 
bers who  are  present  and  voting  at  any  meeting  thereof;  and  that 
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the  defendants,  John  Boyd  Thacher  and  others,  constituting  the 
board  of  police  commissioners  of  said  city,  be,  and  they  hereby  are, 
forever  enjoined  and  restrained  from  delivering  or  surrendering 
possession  or  control  of  the  police  department,  police  force,  or  any 
of  the  property,  station-houses  and  offices  within  the  city  of  Albany, 
now  in  the  possession  of  said  defendants,  constituting  said  board  of 
police  commissioners,  to  any  person  or  persons  who  may  claim  to  have 
been  appointed  police  commissioners  under  the  provisions  of  the  said 
act,  chapter  427  of  the  Laws  of  1896. 

Clerk  of  Albany  county,  enter. 

Judgment  signed  and  entered  this  16th  day  of  May,  1896. 

AETICLE    II. 

WHEN  AND  IN  WHAT  MANNER  ACTIONS  BLAINTAINED  BT 
AND  AGAINST  CERTAIN  OFFICERS. 

§  1926.  Actions  by  certain  county,  town  and  municipal  officers,  1491. 
§  1927.  Actions  against  such  officers,  1491. 

1928.  The  last  two  sections  qualified,  1491. 

1929.  Designation  of  such  officers  in  the  summons,  etc.,  1491. 
1930    Successor  may  be  substituted,  1492. 
1931.    When  execution  against  officer  not  to  issue,  1492. 

§  1926.   Actions  by  certain  county,  toTirn,  and  municipal  officer!. 

An  action  or  special  proceeding  may  be  maintained,  by  the  trustee  or  trus- 
tees of  a  school  district;  the  overseer  or  overseers  of  the  poor  of  a  village  or 
city;  the  county  superintendent  or  superintendents  of  the  poor,  or  the  super- 
visors of  a  county,  upon  a  contract,  lawfully  made  with  those  officers  or  their 
predecessors,  in  their  official  capacity;  to  enforce  a  liability  created,  or  a  duty 
enjoined,  by  law,  upon  those  officers,  or  the  body  represented  by  them;  to 
recover  a  penalty  o'r  a  forfeiture,  given  to  those  officers,  or  the  body  represented 
by  them;  or  to  recover  damages  for  an  injury  to  the  property  or  rights  of 
those  officers,  or  the  body  represented  by  them;  although  the  cause  of  action 
accrued  before  the  commencement  of  their  term  of  office. 

§  1927.  Actions  against  sucli  officers. 

An  action  or  special  proceeding  may  be  maintained,  against  any  of  the 
officers  specified  in  the  last  section,  upon  any  cause  of  action,  which  accrues 
against  them,  or  has  accrued  against  their  predecessors,  or  upon  a  contract 
made  by  their  predecessors  in  their  official  capacity,  and  within  the  scope 
of  their  authority. 

§  1928.  The  last  tvro  sections  qualified. 

The  last  two  sections  do  not  apply  to  a  case,  where  it  is  specially  prescribed 
by  law,  that  an  action  may  be  maintained,  by  or  against  the  body,  represented 
by  an  officer  designated  in  those  sections ;  but,  in  such  a  case,  the  prosecution 
or  defence  of  the  action,  as  the  case  may  be,  must  be  conducted  by  the  persons 
then  in  office,  who  represent  that  body. 

§  1929.   Designation  of  sncb.  officers  in  the  summons,  etc. 

In  an  action  or  special  proceeding,  brought  pursuant  to  section  1926  or  sec- 
tion 1927  of  this  act,  the  officer,  by  or  against  whom  it  is  brought,  must  be 
described  in  the  summons,  or  other  process  by  which  it  is  commenced,  and 
in  the  subsequent  proceedings  therein,  by  his  individual  name,  with  the  addi- 
tion of  his  official  title.  An  objection,  growing  out  of  an  omission  to  join 
any  officer,  who  ought  to  be  joined  with  the  others,  must  be  taken  by  the 
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answer,  or,  in  a  special  proceeding,  before  the  close  of  the  case,  on  the  part 
of  the  defendant;  otherwise  it  is  waived. 
§   1930.   Successor  may  be  substituted. 

In  such  an  action  or  special  proceeding,  the  court  must,  in  a  proper  case 
substitute  a  successor  in  office,  in  place  of  a  person  made  a  party  in  his  official 
capacity,  who  has  died  or  ceased  to  hold  office;  but  such  a  successor  shall  not 
be  substituted  as  a  defendant,  without  his  consent,  unless  at  least  fourteen 
days'  notice  of  the  application  for  the  substitution,  has  been  personally  served 
upon  him. 

§  1931.   'Wben  execution  against  officer  not  to  issue. 

An  execution  cannot  be  issued  upon  a  judgment  for  a  sum  of  money,  ren- 
dered against  an  officer  in  an  action  or  special  proceeding  brought  by  or 
against  him,  in  his  official  capacity,  pursuant  to  this  article;  except  where 
it  is  rendered  against  the  trustee  or  trustees  of  a  school  district,  or  the  com- 
missioner or  commissioners  of  highways  of  a  town.  In  either  of  those  cases, 
an  execution  may  be  issued  against  and  be  collected  out  of  the  property  of 
the  officer,  and  the  sum  collected  must  be  allowed  to  him,  in  the  settlement 
of  his  official  accounts,  except  as  otherwise  specially  prescribed  by  law. 

Attention  is  directed  to  the  fact  that  by  the  amendment  of  1897 
to  §  1926,  the  words  "  the  commissioner  or  commissioners  of  high- 
ways of  a  town  "  were  omitted  and  the  authority  theretofore  given 
to  the  overseers  of  the  poor  does  not  exist  as  to  towns.  The  words 
"  supervisor  of  a  town  "  were  also  omitted.     (See  Town  Law.) 

In  Smith  v.  Coman,  47  App.  Div.  116,  62  Supp.  106,  it  was 
held  that  where  a  person  had  supplied  charts  to  a  school  district 
he  might  recover  the  price  of  such  charts  in  an  action  against  such 
successor  in  office,  when  such  an  action  was  properly  brought  under 
§§  1926-1929. 

In  People  ex  rel.  La  Chicotte  v.  Best^  187  N.  Y.  1,  reversing 
112  App.  Div.  912,  98  Supp.  1112,  it  is  held  that  in  a  mandamus 
proceeding,  where  a  new  officer  has  succeeded  the  one  against  whom 
the  proceeding  was  brought,  such  successor  should  be  substituted  in 
the  manner  specified  by  §  1930,  which  practice,  it  is  said,  met 
with  the  approval  of  the  court  in  People  ex  rel.  Broderick  v. 
Morton,  156  K  Y.  136. 

Sections  1926  and  1927  relate  only  to  trustees  of  school  dis- 
tricts, overseers  of  the  poor  of  a  village  or  a  city,  county  superin- 
tendent of  superintendents  of  the  poor,  or  the  supervisors  of  a 
county  upon  a  contract  lawfully  made  with  those  officers  or  their 
predecessors  in  their  official  capacity,  and  it  is  only  to  those  offi- 
cers that  §§  1929  and  1930,  relating  to  the  substitution  of 
successors  in  office  in  actions  or  proceedings  against  certain  county, 
town  and  municipal  officers,  apply.  People  ex  rel.  Cunlijfe  V. 
Cram,  30  Misc.  561,  63  Supp.  1027. 
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Supervisors  of  a  town  are  authorized  to  sue  to  enforce  any 
liability  to  the  body  which  they  represent.  Town  of  Lewis  v. 
Marshall,  56  IsT.  Y.  663 ;  Town  of  Guilford  v.  Cooley,  58  N.  Y. 
116 ;  Hathaway  v.  Town  of  Cincinnatus,  62  N.  Y.  434 ;  Harden- 
hurgh  v.  Van  Keuren,  16  Hun,  17 ;  Oleason  v.  Youmwns,  13  Week. 
Dig.  25 ;  Origgs  v.  Griggs,  56  N.  Y.  504;  Town  of  Chautauqua  v. 
Birdsall,  3  Week.  Dig.  123 ;  Sutherland  v.  Carr,  85  N.  Y.  105. 
See,  however,  for  certain  cases,  where  it  was  held  supervisors  can- 
not bring  action,  Town  of  Duanesburgh  v.  Jenkins,  46  Barb.  297 ; 
Bobbins  v.  Woolcott,  66  Barb.  63 ;  Hagadorn  v.  Baux,  72  N.  Y. 
583.  It  is  not  necessary  for  the  continuance  of  the  action  that  the 
successor  of  the  original  party  should  be  substituted.  Griggs  v. 
Origgs,  56  N.  Y.  504.  An  action  against  persons  who,  by  their 
wrongful  and  fraudulent  conduct,  have  created  a  debt  which  a 
town  will  be  obliged  to  pay,  is  properly  brought  by  a  supervisor  of 
the  town  in  its  behalf.  Mitchell  v.  Strough,  35  Hun,  83.  An 
action  on  behalf  of  a  town  to  recover  taxes  improperly  withheld 
from  it  is  properly  brought  in  the  name  of  the  supervisor. 
Bridges  v.  Supervisors  of  Sullivan,  92  N.  Y.  570.  Commissioners 
of  highways  cannot  maintain  an  action  to  enjoin  the  construction 
of  a  permanent  obstruction  to  a  highway.  Coyhendall  v.  Durhee, 
13  Hun,  260.  A  commissioner  of  highways  can  maintain  an 
action  against  his  predecessors  in  office  to  recover  moneys  received 
by  the  latter  as  commissioner  and  remaining  unexpended  in  his 
hands  at  the  expiration  of  his  official  term.  Victory  v.  Blood,  25 
Hun,  515.  The  supervisor  and  commissioner  of  highways  cannot 
maintain  a  suit,  in  their  joint  names  as  such  officers,  on  a  contract 
made  by  them  for  the  town.  Palmer  v.  Fort  Plain,  etc.,  Co.,  11 
N.  Y.  376.  Road  commissioners  of  different  towns  cannot  unite  in 
an  action  for  an  encroachment  on  a  road  dividing  the  two  towns. 
Bradley  v.  Blair,  17  Barb.  480. 

A  county  may  sue  to  recover  its  moneys  wrongfully  paid  out. 
Supervisors  of  Bichmond  v.  Ellis,  59  IST.  Y.  620.  An  action 
against  the  sureties  on  the  official  bond  of  a  county  treasurer, 
charged  with  misapplying  funds  belonging  to  an  infant,  and  real- 
ized from  a  sale  of  real  estate,  taking  place  under  a  judgment  in 
partition,  is  properly  brought  in  the  name  of  the  board  of  super- 
visors, and  the  recovery  inures  to  the  person  for  whose  benefit  it  is 
prosecuted.  Supervisors  of  Tompkins  v.  Bristol,  99  jST.  Y.  316. 
School  districts  being  quasi  corporations,  contracts  made  by  their 
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trustees  may  be  enforced  against  their  successors.  Wait  v.  Ray, 
67  N.  Y.  36.  A  judgment  against  commissioners  of  highways 
of  a  town,  not  being  a  judgment  against  the  toAvn,  the  board  of 
supervisors  of  the  county  cannot  be  compelled,  by  mandamus,  to 
levy  the  amoimt  of  the  judgment  upon  the  town.  People  ex  rel. 
Everett  v.  Supervisors  of  Ulster,  29  Hun,  185,  affirmed,  93  N.  Y. 
307,  citing  People  ex  rel.  Van  Keuren  v.  Auditors  of  Esopus,  74 
K  Y.  311. 

The  officers  should  sue  in  their  own  names  as  such  officers, 
■with  their  official  title  added.  Horton  v.  Parsons,  37  Hun,  42; 
Supervisors  of  Oalway  v.  Stinson,  4  Hill,  136 ;  Agent  of  State 
Prisons  v.  Rikerman,  1  Den.  274;  Paige  v.  Fazackerly,  36  Barb. 
392;  Gould  v.  Glass,  19  Barb.  179;  Commissioners  v.  Peek,  5 
Hill,  215 ;  Trustees  v.  Acker,  26  How.  263 ;  Victory  v.  Blood,  25 
Hun,  515.  Where  the  complaint  was  entitled  merely  by  the  name 
and  description  of  supervisor,  but  alleged  that  the  plaintiff,  "  as 
supervisor,"  etc.,  and  the  defendant  demurred,  the  demurrer  was 
overruled.  Smith  v.  Levinus,  8  N.  Y.  472.  So,  where  it  was 
alleged,  the  "  plaintiffs  commissioners  of  highways  complain," 
held,  good.  Fowler  v.  Westervelt,  40  Barb.  374.  An  allegation 
that  plaintiff  is  supervisor,  and  as  such  he  avers  the  money  sued 
for  belongs  to  the  town,  shows  a  suit  in  his  official  capacity. 
Griggs  v.  Griggs,  66  Barb.  287,  affirmed,  56  N.  Y.  504.  But  a 
mere  addition,  in  the  title,  of  the  words  descriptive  of  the  office 
does  not  prevent  the  office  from  being  a  private  and  personal  one. 
Bonesteel  v.  Barlinghouse,  60  Barb.  338.  The  complaint  must 
contain  averments  showing  that  plaintiffs  sue  officially  as  well  as 
describe  them  as  such  officer  in  the  title.  Gould  v.  Glass,  19  Barb. 
179.  An  action  against  persons  named,  adding  trustees  of  school 
district,  held  a  personal  action,  there  being  no  averment  that  the 
defendants  were  trustees,  nor  that  the  plaintiff  claimed  to  recover 
against  them  as  such,  and  an  application  to  amend  the  complaint 
was  denied.  Shuler  v.  Meyers,  5  Lans.  170.  A  suit  against  the 
county  should  be  against  the  board  of  supervisors,  and  not  against 
the  individual  members  of  the  board.  Wild  v.  Supervisors,  9 
How.  315 ;  Hill  v.  Supervisors,  12  N.  Y.  52.  A  public  officer 
need  not  plead  the  facts  showing  his  right  to  the  office.  Kelly 
V.  Breusing,  33  Barb.  123. 

Until  substitution  is  made,  the  action  may  proceed  in  the  names 
of  the  original  parties.    Board  of  Excise  v.  Garlinghouse,  45  N".  Y. 
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249 ;  Manchester  v.  Herington,  10  N".  Y.  164 ;  Colegrove  v.  Breed, 
2  Den.  125.  See  contra.  Barker  v.  Norton,  3  Hill,  474.  Where, 
after  an  action  has  been  brought  by  a  supervisor  of  a  town,  under 
§  1926,  his  term  of  offices  expires,  it  is  only  in  "  a  proper  case  " 
that  the  court  will,  upon  the  application  of  his  successor,  substi- 
tute him  in  place  of  the  original  plaintiff.  Where  it  appears 
from  the  relation  existing  between  the  defendant  and  the  new 
supervisor  and  the  attitude  of  the  latter  to  the  subject-matter  of 
the  litigation,  that  the  application  is  made  in  the  interest  of  the 
defendant  rather  than  of  the  town,  it  should  be  denied.  The 
order  of  the  Special  Term  directing  such  substitution  to  be  made 
is  reviewable  upon  appeal  by  the  General  Term.  Farnham  v. 
Benedict,  29  Hun,  44.  In  an  action  brought  by  or  against  a  com- 
missioner of  highways  as  such,  his  opponent,  if  successful,  is  enti- 
tled to  a  personal  judgment  against  him  under  §  1930,  and  there- 
fore his  successor  in  office  cannot  be  substituted  in  his  place  as  a 
party  to  such  action,  and  that  although  the  successor  consents  to 
be  substituted.    Hitchman  v.  Baxter,  5  Civ.  Pro.  K.  226. 

The  method  by  which  a  judgment  against  commissioners  of 
highways  may  be  enforced  is  prescribed  by  statute,  and  excludes 
the  idea  that  it  may  be  enforced  against  the  town,  as  it  is  ex- 
pressly authorized  to  be  collected  from  the  property  of  the  indi- 
vidual commissioners,  and  in  no  other  way.  This  section  is  sub- 
stantially a  re-enactment  of  the  Revised  Statutes.  People  ex  rel. 
Everett  v.  Supervisors  of  Ulster,  93  N.  Y.  403.  (This  was  before 
the  act  authorizing  suit  directly  against  the  town.)  The  pro- 
vision making  a  judgment  against  a  town  officer  a  town  charge 
includes  only  actions  against  a  towa  officer  where  an  act  com- 
plained of  was  done  by  him  in  his  official  capacity;  it  does  not 
iaclude  a  case  where  a  judgment  is  obtained  against  him  for 
damages  resulting  from  a  neglect  on  his  part.  People  ex  rel. 
Loomis  V.  Auditors,  15  N".  Y.  316 ;  People  ex  rel.  Van  Keuren  v. 
Auditors,  74  N.  Y.  310. 

Actions  to  recover  the  penalties  imposed  for  peeling  bark  or 
cutting  timber  are  civil  actions  which  should  be  brought  by  the 
county  treasurer,  and  not  by  the  supervisor  of  the  town  where 
the  illegal  act  was  committed.  Prentice  v.  Weston,  47  Hun,  121, 
affirmed,  111  IST.  Y.  460.  Where  through  the  negligence  of  the 
agents  of  the  State,  certain  highway  bridges  of  the  town  were  in- 
jured, it  was  held  that  the  claim  therefor  on  behalf  of  the  town 


1496  OFFICERS,  ACTION  BY  OE  AGAINST. 

was  properly  presented  in  the  name  of  its  supervisor.  Bidelman 
V.  State  of  New  York,  110  N.  Y.  232.  The  supervisor  of  a  town 
may  maintain  an  action  to  recover  moneys  used  by  the  county 
treasurer  to  pay  county  debts.  Wood  v.  Board  of  Supervisors  of 
Monroe  Co.,  50  Hun,  1,  2  Supp.  369.  A  party  may  recover  upon 
a  contract  lawfully  made  with  an  overseer  of  the  poor  or  his  prede- 
cessor in  office.  Christman  v.  Phillips,  58  Hun,  282,  34  St.  Eep. 
444,  12  Supp.  338.  Section  1926  does  not  create  a  new  cause  of 
action,  but  confers  upon  a  trustee  of  a  school  district  the  right  to 
maintain  in  his  own  name  an  action  upon  existing  causes  of 
action  in  favor  of  the  body  represented  by  him  or  for  his  prede- 
cessor, or  on  a  contract  made  by  him.  Chrigston  v.  McGregor,  74 
Hun,  343. 

A  judgment  recovered  against  the  trustees  of  a  school  district 
upon  a  contract  entered  into  by  them  on  behalf  of  the  district, 
binds  them  individually  and  may  be  collected  by  execution  out  of 
their  individual  property.  Where  the  action  is  defended  without 
any  resolution  of  the  district  meeting,  no  obligation  rests  upon 
the  district  to  indenmify  the  trustees  for  costs,  charges  and  ex- 
penses until  a  district  meeting  shall  have  found  in  favor  of  the 
claim  and  voted  that  a  tax  be  assessed  and  collected  for  its  pay- 
ment, or  unless  on  appeal  from  the  refusal  of  the  meeting  to  vote  a 
tax,  it  shall  be  decided  that  the  account  in  whole  or  in  part  ought 
justly  to  be  charged  upon  the  district.  People  v.  Abbott,  107 
N.  Y.  225.  The  provisions  of  §  182,  chapter  569  of  1890,  are 
within  the  application  of  §  1928  of  the  Code,  to  the  effect  that 
§§  1926  and  1927  do  not  apply  to  a  case  where  it  is  specially  pre- 
scribed by  law  that  an  action  may  be  maintained  by  or  against 
the  body  represented  by  an  officer  designated  in  those  sections. 
Under  this  act,  an  action  on  a  contract  of  a  town  overseer  of  the 
poor  must  be  instituted  against  the  town.  Miller  v.  Bush,  87  Hun, 
507,  68  St.  Eep.  52,  34  Supp.  286.  Neither  the  Eevised  Statutes 
nor  the  Code  of  Civil  Procedure,  §  1931,  imposes  an  absolute  lia- 
bility upon  towns  for  all  judgments  recovered  against  a  sole  com- 
missioner of  highways  in  actions  prosecuted  by  him  in  his  official 
name.  People  v.  Barnes,  114  IST.  Y.  317,  23  St.  Eep.  795.  When 
a  judgment  has  been  entered  against  an  officer  in  his  official  capac- 
ity, it  may  be  collected  of  the  town  for  which  the  plaintiff  as 
overseer  sues,  where  the  action  has  been  brought  by  him  as  over- 
seer of  the  poor  of  the  town.     A  defendant  is  not  entitled  to  an 
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order  directing  the  county  treasurer  to  pay  to  the  defendant  the 
amount  of  his  costs  out  of  money  deposited  in  such  case  by  in- 
formers. Montgomery  v.  Odell,  13  Hun,  424,  56  St.  Kep.  625. 
The  commissioners  of  charities  and  correction  in  New  York  city 
when  suing  must  sue  in  their  individual  name  and  their  official 
designation  added.  Commissioners  of  Charities  v.  Darge,  1  City 
Ct.  373. 

A  commissioner  of  highways  cannot  bind  a  town  by  an  execu- 
tory contract  except  under  authority  of  the  statute.  He  has  no 
authority  under  chapter  560,  Laws  of  1892,  to  employ  an  attorney 
in  instituting  a  proceeding  to  lay  out  a  highway  thereunder.  Peo- 
ple ex  rel.  Bevens  v.  Supervisors  of  Warren,  82  Hun,  298,  63  St. 
Rep.  577,  31  Supp.  248.  A  highway  commissioner  has  no  power 
to  pledge  the  credit  of  a  town  for  material  to  be  used  in  the  repair 
of  roads  and  bridges,  and  a  board  of  town  auditors  cannot  be  com- 
pelled to  audit  his  accounts  therefor.  People,  ex  rel.  Bowles  v. 
Burrell,  14  Misc.  217,  35  Supp.  608.  Towns  have  very  limited 
corporate  capacity,  and  no  general  authority,  to  make  contracts 
payment  under  which  can  be  enforced  against  them,  and  persons 
dealing  with  town  officers  are  charged  with  notice  of  the  limita- 
tions, and  in  order  to  recover  an  indebtedness  against  the  town 
must  point  out  the  statute  that  makes  the  town  liable.  M arson  v. 
Town  of  GraA>esend,  89  Hun,  52 ;  s.  c,  69  St.  Eep.  450,  85  17.  Y, 
Supp.  94. 

Section  1930  refers  only  to  an  action  or  special  proceeding, 
specified  under  §§  1926  and  1927.  People  ex  rel.  Hatch  v.  Lan- 
trey,  88  App.  Div.  583,  85  Supp.  193. 
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i  1880.  [Am'd,  1895.]  AppUcation  for  leave  to  sne  sheriff'* 
bond;  proof  reqnired. 

Where  a  sheriff  is  liable  for  the  escape  of  a  prisoner  committed  to  his 
custody,  or  is  guilty  of  any  other  actionable  default  or  misconduct  in  his  ofiSce, 
the  person  injured  thereby  may  apply  to  the  supreme  court,  for  leave  to  prose- 
cute the  sheriff's  official  bond.  The  application  must  be  accompanied  with 
proof,  by  affidavit,  of  the  default  or  misconduct  complained  of,  and  that  satis- 
faction of  the  same  has  not  been  received;  and  with  a,  certified  copy  of  the 
official  bond. 

§   1881.   Order  granting  leave;  action  thereupon. 

Upon  such  an  application,  the  court  must  grant  an  order,  permitting  the 
applicant  to  maintain  an  action  upon  the  bond.     The  action  must  be  brought, 

[1498] 
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in  the  court  which  granted  the  order,  by  the  applicant  as  plaintiff;  and  it 
may  be  maintained,  as  if  the  applicant  was  the  obligee  named  in  the  bond, 
except  as  otherwise  expressly  prescribed  in  this  article. 

§  1882.    [Am'd,  1895.]    Successive  actions. 

The  same,  or  any  other  applicant,  may,  in  like  manner,  either  before  or  after 
judgment  in  the  first  action,  obtain  an  order,  permitting  him  to  maintain 
another  action,  in  the  same  court,  upon  the  same  bond,  for  another  default  or 
misconduct.  And  number  of  such  orders  may  be  successively  made;  and 
neither  of  the  actions  authorized  thereby  is  affected  by  the  pendency  of,  or 
the  recovery  of  judgment  in,  any  other,  except  as  otherwise  expressly  pre- 
scribed in  this  article. 

§  1883.   Indorsement  npon  execution. 

Where  an  execution  is  issued  upon  a  judgment,  recovered  against  the  sheriff 
and  any  of  his  sureties,  in  an  action,  brought  pursuant  to  the  last  four  sec- 
tions, the  plaintiff's  attorney  must  indorse  thereon  a  direction  to  collect  the 
same,  in  the  first  place,  out  of  the  property  of  the  sheriff,  and,  if  sufficient 
property  of  the  sheriff  cannot  be  found,  then  to  collect  the  deficiency  out  of 
the  property  of  the  surety  or  sureties. 

§  1884.  Collection  of  execution;  trhen  a  defence  to  subsequent 
action. 

It  is  a  defence  by  a  surety,  against  whom  an  action  is  brought  upon  a 
sheriff's  ofBcial  bond,  that  he,  or  any  other  surety  or  sureties,  have  been  or 
will  be  compelled,  for  want  of  sufficient  property  of  the  sheriff,  to  pay,  upon 
one  or  more  judgments  recovered  against  him  or  them,  upon  the  same  bond, 
an  aggregate  amount,  exclusive  of  costs,  officers'  fees,  and  expenses,  equal  to 
the  sum  for  which  the  defendant  is  liable,  by  reason  of  the  bond.  It  is  a 
partial  defence,  that  the  difference  between  the  aggregate  amount,  so  paid,  or 
to  be  paid,  and  the  sum  for  which  the  defendant  is  thus  liable,  is  less  than 
the  amount  of  the  plaintiff's  demand. 

§  1885.   When  claimants  entitled  to  ratable  distribution. 

If  the  aggregate  amount  of  the  liabilities,  which  might  be  recovered  by 
actions  upon  the  sheriff's  official  bond,  as  prescribed  in  this  article,  exceeds 
the  sum  for  which  the  sureties  are  liable,  the  court  must,  upon  the  application 
of  a  person  who  has  obtained  leave  to  prosecute  the  bond,  made  upon  notice 
to  the  plaintiff's  attorney,  in  each  action  then  pending  upon  the  sheriff's 
oifieial  bond,  and  in  each  uncollected  judgment  recovered  thereupon,  direct 
and  provide  for  the  distribution  of  the  money,  collected  out  of  the  property 
of  the  sureties,  among  the  persons  in  favor  of  whom  the  liabilities  have 
accrued,  in  proportion  to  the  amount  which  each  one  is  entitled  to  recover; 
to  be  ascertained  by  a  reference,  or  in  such  other  manner  as  the  court  directs. 
For  the  purposes  of  the  motion  an  order  may  be  made  by  a  judge,  forbidding 
the  payment  to  the  plaintiff  in  any  action,  of  the  sum  collected  or  to  be  col- 
lected by  virtue  of  a  judgment  therein.  But  this  section  does  not  authorize 
the  court  to  compel  a  plaintiff  to  refund  any  money,  collected  and  received 
by  him,  in  good  faith,  before  service  of  notice  of  8.uch  an  order. 

§  1886.   Action  upon  a  surrogate's  bond. 

Where  a  surrogate,  or  an  officer  acting  as  surrogate,  is  guilty  of  any  action- 
able default  or  misconduct  in  his  office,  the  person  injured  thereby  may  apply 
for  leave  to  prosecute  the  delinquent's  official  bond. 

§  1887.   Action  npon  a  county  treasurer's  bond. 

Where  a  certified  copy  or  the  order  or  judgment  of  a  court,  directing  a  county 
treasurer  to  pay  or  deliver  to  one  or  more  persons  designated  therein  any 
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money,  stocks,  securities,  or  other  investments  held  by  him,  subject  to  the 
direction  of  that  court,  is  served  upon  the  county  treasurer,  if  he  fails  to  obey 
the  direction,  the  person  injured  thereby  may  apply  for  leave  to  prosecute  his 
official  bond.  Service  upon  a  county  treasurer,  as  required  by  this  section, 
may  be  made  personally,  or  by  leaving  the  paper,  either  at  his  office,  during 
his  absence  therefrom,  with  a  person  of  suitable  age  and  discretion,  having 
charge  of  the  office,  or  at  his  residence  or  his  last  residence  within  the  county, 
with  a  person  of  suitable  age  and  discretion. 

§   1888.   Actions  npon  official  bonds  of  other  officers. 

Where  a  public  officer  is  required  to  give  an  official  bond  to  the  people,  and 
special  provisions  is  not  made  by  law  for  the  prosecution  of  the  bond,  by  or  for 
the  benefit  of  a  person  who  has  sustained,  by  his  default,  delinquency  or  mis- 
conduct, an  injury,  for  which  the  sureties  upon  the  bond  are  liable,  such  a 
person  may  apply  for  leave  to  prosecute  the  delinquent's  official  bond. 

§  1B89.   Actions,  etc.,  under  the  last  three  sections  regulated. 

Sections  1880  to  1885  of  this  act,  both  inclusive,  govern  an  application,  made 
as  prescribed  in  either  of  the  last  three  sections,  and  each  action  brought  pur- 
suant to  an  order  made  thereupon,  as  if  the  delinquent  officer  and  his  sureties 
were  named  therein  instead  of  the  sheriflF  and  his  sureties. 

§   1890.   Receivers,  etc.,  deemed  public  officers. 

A  receiver,  an  assignee  of  an  insolvent  debtor,  or  a  trustee  or  other  officer, 
appointed  by  a  court  or  a  judge,  is  a  public  officer,  within  the  meaning  of  the 
last  section  but  one;  but  where  he  was  appointed  by  or  pursuant  to  the  order 
of  a  court,  or  in  a  special  proceeding  specified  in  title  twelfth  of  chapter  seven- 
teenth of  this  act,  the  application  for  leave  to  prosecute  his  official  bond  must 
be  made  to  the  court  by  which,  or  pursuant  to  whose  order,  he  was  appointed, 
or  in  which  the  judgment  was  rendered,  as  the  case  may  be.  An  action, 
brought  as  prescribed  in  this  section,  must  be  brought  in  the  court  to  which 
application  is  made  for  leave  to  bring  it. 

§  1891.   Demand  of  money;  ivhen  necessary  before  application. 

Where  the  default,  by  reason  of  which  an  application  for  leave  to  prosecute 
an  official  bond  is  made,  as  prescribed  in  this  article,  consists  of  the  non- 
payment of  money,  and  special  provision  is  not  otherwise  made  by  law,  the 
applicant  must  prove  a  demand  of  the  money  from  the  officer,  or  that  a  demand 
cannot  be  made,  with  due  diligence.  But  such  proof  is  not  necessary  where 
the  applicant  has  recovered  a  judgment  against  the  officer. 

§  1892.   Application  may  be  made  ex  parte. 

An  application  for  leave  to  prosecute  an  official  bond,  as  prescribed  in  this 
article,  may  be  made  without  notice;  but  in  that  case  the  officer,  or  either  of 
his  sureties,  may  apply,  upon  notice,  to  vacate  an  order  permitting  the  appli- 
cant to  maintain  an  action,  upon  any  ground,  showing  that  it  ought  not  to 
have  been  granted. 

The  bonds  provided  for  by  §  1880  are  official  bonds  of  the  re- 
spective officers,  running  to  the  people  of  the  State  as  required 
by  the  provisions  of  the  Revised  Statutes  and  are  penal  in  their 
character.  They  do  not  refer  to  the  case  of  a  bond  required  to 
be  given  by  a  constable  of  the  city  of  Buffalo.  Levin  v.  Bdbie,  5 
Misc.  528,  25  Supp.  986. 

It  is  said  in  People  v.  Conner,  8  Hun,  533,  that  the  object  of 
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requiring  an  application  to  be  made  for  leave  could  have  been 
nothing  else  than  to  require  the  court  before  whom  it  should  be 
given,  to  make  such  an  investigation  into  the  case  as  would  enable 
it  to  determine  whether  the  suit  would  be  just  or  proper;  the 
power  to  give  the  leave  implies  the  existence  of  power  to  deny  it. 
The  provision  was  evidently  intended  to  protect  the  sheriff  and 
his  sureties  against  needless  actions,  and  at  the  same  time  allow 
all  such  suits  upon  the  bond  as  should  appear  to  be  reasonably 
necessary.  The  language  of  the  statute  so  construed  was  "  shall 
order;  "  the  language  of  this  section  is  "  must  order."  See  Ander- 
son v.  Hitchcock,  2  Wend.  299.  It  is  not  necessary  to  obtain  a 
judgment  against  the  sheriff  before  obtaining  leave  to  sue  the 
bond.  Ex  parte  Chester,  5  Hill,  555 ;  Bhinelander  v.  Mather,  5 
Wend.  102. 

Where  the  relator,  the  then  surrogate,  having  demanded  pay- 
ment of  moneys  deposited  with  his  deceased  predecessor,  in  his 
official  capacity,  from  the  administrators  of  such  predecessor,  and 
payment  having  been  refused,  brought  an  action  in  the  name  of 
the  people  against  the  sureties,  on  the  official  bond  of  such  de- 
ceased surrogate,  held,  that  the  people  were  entitled  to  maintain 
the  action  as  the  trustees  of  an  express  trust.  To  constitute  a 
defence  to  such  an  action,  it  must  at  least  be  shown,  that  in  the 
management  of  the  fund  the  surrogate  had  acted  without  fault 
and  that  he  had  been  free  from  all  negligence.  People  ex  rel. 
'Nash  V.  Faulkner,  38  Hun,  607,  107  N.  Y.  477. 

The  bond  of  a  supervisor  given  to  the  town  clerk  for  the  benefit 
of  the  town  may  be  sued  by  the  succeeding  supervisor  in  his  name, 
for  the  use  of  the  town.    Sutherland  v.  Carr,  85  N.  Y.  105. 

As  to  giving  permission  to  sue  the  bond  of  a  master  in  chancery, 
Matter  of  Van  Epps,  56  N.  Y.  599. 

Under  an  obligation  to  make  good  all  defaults  of  an  officer 
during  his  continuance  in  office,  the  surety  is  liable  for  defaults 
during  the  term  for  which  he  was  appointed  at  the  time  the  obliga- 
tion was  entered  into,  and  not  for  those  which  happen  under  his 
reappointment.  Where  the  officer  is  appointed  for  one  year  and 
until  another  is  appointed  in  his  stead,  the  surety  is  liable  for 
default  during  the  first  year  only.  Kingston  Mutual  Ins.  Co.  v. 
Clark,  33  Barb.  196.  See  Overacre  v.  Garrett,  5  Lans.  156.  The 
sureties  on  an  official  bond  are  not  liable  for  defaults  committed 
during  a  prior  term  of  the  same  office.    Bissell  v.  Saxton,  66  N.  Y. 


1602         OFFICIAL  BOND,  ACTION  BY  PEIVATE  PEESON  UPON. 

55 ;  Kellum  v.  Clark,  10  Week.  Dig.  492.  Even  if  the  principal 
had  under  his  control  property  which  he  might  if  he  had  chosen, 
have  transferred  or  converted  into  money  and  transferred  to  him- 
self in  his  official  capacity.  Bissell  v.  Saxton,  11  'N.  Y.  191. 
The  undertaking  of  sureties  on  an  official  bond,  that  the  officer 
shall  faithfully  perform  his  duties,  involves  the  obligation  of 
making  correct  accounts,  conforming  to  the  requirements  of  the 
statutes,  as  well  as  the  payment  of  the  funds  in  his  custody. 
Supervisors  of  Tompkins  v.  Bristol,  99  N.  Y.  316.  It  is  said  to 
be  no  defence  to  a  bond  that  it  is  not  in  the  exact  form  prescribed 
by  statute.  Jones  v.  Newman,  36  Hun,  634.  In  an  action  upon 
the  bond  of  an  overseer  of  the  poor  it  is  necessary  to  show,  as 
against  the  sureties,  not  merely  that  their  principal  was  indebted, 
but  that  such  indebtedness  arose  by  reason  of  not  accounting  for 
money  actually  received  by  him  during  the  term  for  which  the 
sureties  stood  bound.  Kellum  v.  Clarh,  97  IST.  Y.  390.  Where 
a  collector  received  moneys  officially,  in  excess  of  the  town's 
needs,  his  sureties  were  held  liable  upon  his  official  bond,  on  his 
failure  to  account  therefor.  Sutherland  v.  Carr,  85  'N.  Y.  105. 
In  an  action  on  the  official  bond  of  a  tax  collector,  it  is  no  defence 
that  the  warrant  was  not  delivered  at  the  time  required  by  law; 
that  it  did  not  contain  any  return  day;  that  it  was  only  partly 
filled  out,  and  that  the  collector  had  paid  over  all  the  moneys 
collected.  Bradley  v.  Ward,  1  T.  &  C.  413 ;  s.  c,  58  N.  Y.  402. 
Where  an  official  bond  was  not  sealed,  and  on  default  the  sureties 
gave  their  note,  held,  they  must  be  presumed  to  have  known  the 
defect  in  the  instrument  and  waived  the  objection  thereto.  Ray- 
mond V.  Lent,  14  Johns.  401.  The  sureties  are  not  discharged  by 
legislation,  subsequent  to  the  delivery  of  the  bond,  which  modi- 
fies the  duties  of  the  office,  for  the  faithful  performance  of  which, 
by  their  principal  the  bond  was  given.  People  v.  Vilas,  36  N.  Y. 
459.  Especially  where  the  acts  for  which  it  is  sought  to  hold  the 
surety  liable  were  not  done  in  pursuance  of  such  new  authority. 
Mayor  of  New  York  v.  Ryan,  35  How.  408.  The  sureties  are  lia- 
ble for  the  duties  existing  at  the  time  of  the  signing  the  bond 
where  those  duties  have  not  been  substantially  or  materially 
changed.  Supervisors  of  Monroe  v.  Clarke,  25  Hun,  282,  affirmed, 
92  E".  Y.  391.  They  are  not  discharged  by  omission  of  duty,  or 
non-action  by  the  obligees,  or  by  the  non-performance  of  any  duty 
which  is  not  owing  directly  to  the  surety.    Supervisors  of  Monroe 
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V.  Otis,  62  'N.  Y.  88.  The  sureties  on  the  official  bond  of  an  officer 
de.  facto  are  estopped  from  denying  their  liability  as  such.  Fake  v. 
Traui,  39  N.  Y.  394.  The  sureties  are  properly  chargeable  with 
interest  which  a  county  treasurer  was  bound  to  pay  over  to  his 
successor,  but  which  he  failed  to  do.  Supervisors  of  Monroe  v. 
Clark,  92  N.  Y.  391.  Where  persons  become  sureties  upon  a 
bond  they  make  themselves  privies  to  the  proceedings  against  their 
principal,  and  when  he,  without  fraud  or  collusion,  is  concluded, 
they  are  also  concluded.  Baggott  v.  Boulger,  2  Duer,  160 ;  Baplye 
V.  Prince,  4  Hill,  119 ;  Bartlett  v.  Campbell,  1  Wend.  50 ;  Method- 
ist Church  V.  Barker,  18  IST.  Y.  463 ;  Lawton  v.  Green,  64  IST.  Y. 
331 ;  Scofield  v.  Churchill,  72  IST.  Y.  565 ;  Jordan  v.  Volkening, 
72  K  Y.  300;  Fay  v.  Ames,  44  Barb.  327;  Gerould  v.  Wilson,  81 
N.  Y.  573.  An  officer's  accounts  are  admissible  in  evidence  against 
his  surety  to  show  his  indebtedness.  Board  of  Education  v. 
Eechox,  12  Week.  Dig.  206.  A  resolution  authorizing  the  taxing 
of  a  loss  sustained  by  a  tax  collector  on  a  municipality  does  not 
relieve  the  sureties.  Oakley  v.  Mayor  of  New  Xork,  49  Super. 
Ct.  549,  affirmed,  70  Super.  Ct.  612.  Sureties  are  liable  for 
moneys  received  by  a  sheriff  after  the  bond  was  given,  on  process 
received  by  him  before.  People  ex  rel.  v.  Rings,  15  Wend.  623. 
Not  for  moneys  received  by  a  sheriff,  as  deputy  of  a  former  sheriff, 
but  after  they  became  sureties.  People  ex  rel.  v.  McHenry,  19 
Wend.  482.  The  bondsmen  of  a  sheriff  are  liable  where  he  seizes 
property  of  the  wrong  person  under  his  process.  Denrdson  v. 
Plumb,  18  Barb.  89 ;  People  ex  rel.  v.  Schuyler,  4  IST.  Y.  173.  The 
sureties  of  a  sheriff  are  liable  for  his  failure  to  respond  to  his 
liability  as  bail  under  the  Code,  for  a  person  arrested  who  fails  to 
give  or  justify  bail,  and  the  measure  of  damages  is  not  the  loss  to 
the  creditor  by  the  escape,  but  the  deficiency  in  the  judgment 
against  the  sheriff.  People  ex  rel.  v.  Dikeman,  3  Abb.  Ct.  App. 
Dec.  520. 

It  was  held  in  Supervisors  of  Monroe  v.  Clark,  25  Hun,  at  page 
288,  that  where  the  condition  of  the  bond  was  to  pay  according  to 
law  and  not  upon  demand,  no  demand  was  necessary.  This  action 
was  properly  brought  before  the  present  Code,  as  this  section  is 
not  referred  to,  and  the  provision  requiring  demand  is  new.  A 
like  holding  was  had  in  Board  of  Education  v.  Heckox,  12  Week. 
Dig.  206,  decided  at  about  the  same  time  and  without  reference 
to  this  provision. 
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An  allegation  of  the  recovery  of  a  judgment  against  an  assignee 
for  the  benefit  of  creditors  is  a  sufficient  pleading  of  the  indebted- 
ness in  an  action  against  the  surety  on  the  assignee's  bond.  A 
demand  is  not  necessary  where  the  judgment  has  been  recovered 
against  the  assignee.  Pierpont  v.  McOuire,  13  Misc.  YO,  68  St. 
Rep.  197.  Section  1891  does  not  apply  where  the  officer  absconds 
and  makes  a  demand  impossible.  Lewison  v.  Hoffman,  8  Misc. 
583,  60  St.  Rep.  582.  The  codifiers  say  that  the  statute  was 
silent  with  regard  to  the  matters  of  practice  covered  by  §  1892, 
and  that  in  passing  it  they  have  followed  Matter  of  Chamherlain, 
28  How.  1,  where  the  practice  seems  to  have  been  approved  by  the 
Supreme  Court.    See  authorities  cited  under  §  1913. 

Action  on  an  official  undertaking  in  form  joint  and  several  may 
be  brought  against  the  sureties  alone  without  joining  the  officer. 
Breach  of  an  official  undertaking  annexed  to  the  complaint  ia 
sufficiently  pleaded  as  against  a  demurrer  by  negativing  the  lan- 
guage of  the  conditon.  Town  of  Hadley  v.  Garner,  116  App.  Div. 
68,  101  Supp.  777. 

Under  §  1888  a  town  is  entitled  to  prosecute,  against  the  sure- 
ties upon  the  official  bond  of  a  defaulting  county  treasurer  running 
to  the  county  in  which  the  town  is  situated,  an  action  to  recover 
school  moneys  apportioned  to  the  town  which  the  defaulting  treas- 
urer has  never  paid  to  the  town  or  any  officer  thereof ;  the  statute 
is  remedial  and  should  be  liberally  construed  in  order  to  give  effect 
to  the  general  policy  and  purview  of  the  law,  and  there  is  no  reason 
why  an  official  bond  running  to  the  county  should  not  be  prose- 
cuted in  the  same  way  as  if  it  ran  to  the  people ;  and  since  there 
is  no  person  entitled  to  the  money  which  the  treasurer  failed  to 
pay,  except  the  town  or  its  supervisor,  the  town  is  entitled,  under 
the  statute,  to  permission  to  bring  an  action  upon  the  defaulting 
treasurer's  bond  for  the  money  due  from  him  to  the  town.  Town 
of  Ulysses  v.  Ingersoll,  182  N.  Y.  369,  reversing  81  App.  Div.  , 
304,  80  Supp.  924. 
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Complaint  Against  Sureties  on  Official  Bond. 

SUPREME  COURT  — Livingston  County. 


The  People  of  the  State  of  New  York  on  the 
Belation  of  Edwin  A.  Nash,  Surrogate  of 
Livingston  County, 

J-107  N.  Y.  477. 
agst. 

James  Faulkner  and  Henry  J.  Faulkner,  Sur- 
vivors of  Samuel  D.  Faulkner,  Deceased. 

The  plaintiff  in  this  action  for  a  complaint  against  the  said  defend- 
ant alleges : 

1.  That  at  the  general  election  held  in  and  for  the  State  of  New 
York,  on  the  7th  day  of  November,  1871,  Samuel  D.  Faulkner  in  his 
lifetime,  since  deceased,  was  duly  elected  to  the  ofBce  of  county  judge 
of  Liviagston  county,  and  that  on  the  1st  day  of  January  thereafter 
he  entered  upon  the  duties  of  the  ofBee  to  which  he  was  elected. 
That  by  virtue  of  the  said  election,  he  became  the  surrogate  of  said 
county  and  that  he  continued  to  exercise  the  duties  of  said  office 
during  the  term  for  which  he  was  elected,  which  term  expired  on 
the  last  day  of  December,  1877. 

2.  That  after  his  election  and  prior  to  his  entering  upon  the 
duties  of  his  office,  he  made,  executed  and  caused  to  be  filed  in  the 
clerk's  office  of  Livingston  county  his  official  bond,  that  the  said 
defendants  James  Faulkner  and  Henry  J.  Faulkner  were  his  sureties 
on  said  bond,  that  the  said  bond  is  in  the  words  and  figures  following, 
viz. :    (Here  insert  bond.) 

That  the  said  bond  was  duly  executed  according  to  the  require- 
ments of  the  statute  in  such  case  made  and  provided,  was  duly 
acknowledged  by  the  parties  executing  the  same,  and  the  said  sureties 
justified  as  required  by  the  statute;  that  said  bond  was  made,  ex- 
ecuted, acknowledged  and  justified  and  was  duly  approved  by  the 
clerk  of  Livingston  county  on  the  20th  day  of  November,  1871,  and 
was  duly  filed  in  his  office  as  by  reference  to  the  said  bond, 
acknowledgment,  justification,  approval  and  filing,  indorsed  upon  the 
said  bond  will  more  fully  appear. 

3.  That  Samuel  Finley,  late  a  resident  of  the  town  of  Geneseo  in 
said  county  of  Livingston,  died  seized  and  possessed  of  real  estate 
and  personal  property,  that  Samuel  Finley  and  John  E.  Strang  were 
duly  appointed  administrators  of  all  and  singular  the  property  and 
effects  which  were  of  the  said  Samuel  Finley,  deceased,  and  entered 
upon  the  discharge  of  their  duties  as  such  administrators. 

4.  That  in  the  course  of  administration  it  was  discovered  by  said 
administrators  that  the  personal  assets  of  the  estate  of  the  said 
Samuel  Finley  deceased,  were  insufficient  to  pay  the  debts  incurred 
by  said  Samuel  Finley,  deceased,  in  his  lifetime;  that  the  said  ad- 
ministrators having  filed  an  inventory  of  the  estate  of  said  Samuel 
Fmley,  deceased,  and  within  the  time  prescribed  by  law  duly  ap- 
pued  to  the  said  Samuel  D.  Faulkner  as  such  surrogate  as  aforesaid 
for  an  order  for  the  sale  of  the  real  property  of  the  said  deceased; 
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that   the   said   Samuel    Pinley   in   his    lifetime   had   executed   and 
delivered  to  James  J.  Cone  and  Charles  Jones,  a  mortgage  upon  the 
real  estate  or  a  portion  thereof,  of  which  he  died  seized;  and  for  the 
sale  of  which  the  said  admiuistrators  applied  to  such  surrogate  for 
leave  to  sell;  that  the  said  Cone  and  Jones  commenced  an  action  in 
the  Supreme  Court  for  the  foreclosure  of  the  said  mortgage;  that 
such  proceedings  were  had  in  the  said  action  that  a  judgment  for 
foreclosure  of  the  said  mortgage  and  a  sale  of  the  mortgaged  premises 
was  duly  entered  in  the  clerk's  ofBce  of  Livingston  county;  that  pur- 
suant to  the  said  judgment  the  premises  were  sold;  that  from  the 
proceeds  of  the  said  sale  the  amount  found  due  on  the  said  mortgage 
was  paid,  and  there  was  a  surplus  of  $1,657.46  which  sum  was  paid 
to  the  treasurer  of  the  county  of  Livingston  as  in  and  by  said  judg- 
ment directed;  that  afterwards  and  on  the  23d  day  of  June,  1876, 
on  the  application  of  the  administrators  of  said   Samuel  Finley, 
deceased,  an  order  was  made  pursuant  to  the  statute  in  such  ease 
made  and  provided,  directing  the  treasurer  to  pay  over  the  said 
sum  to  the  surrogate  of  Livingston  county;  that  pursuant  to  said 
order  the  said  treasurer  paid  over  the  said  money  to  the  said  Samuel 
D.  Faulkner  as  such  surrogate  as  aforesaid,  and  took  his  receipt  there- 
for as  by  reference  to  the  judgment  roll  containing  the  judgment  of 
foreclosure  and  sale  on  said  mortgage,  the  procjedings  thereon,  the 
order  entered  on  the  22d  day  of  June,  1876,  now  on  file  in  the 
clerk's  office  of  Livingston  county,  and  the  receipt  of  the  said  Samuel 
D.  Faulkner,  as  such  surrogate,  now  on  file  in  the  treasurer's  office  of 
said  county. 

5.  That  by  an  act  of  the  Legislature  of  this  State,  passed  March 
9,  1874,  the  district  attorney  of  said  county  of  Livingston  was 
authorized  to  discharge  the  duties  of  surrogate  of  the  said  county 
during  the  inability  of  the  county  judge  and  surrogate  thereof 
on  account  of  sickness;  that  in  the  month  of  December,  1876, 
the  said  Faulkner  being  such  surrogate  as  aforesaid,  became  sick 
and  unable  to  discharge  the  duties  of  his  office;  that  at  that  time 
Daniel  W.  Noyes  was  the  district  attorney  of  said  county,  duly 
elected,  qualified  and  acting  as  such,  that  the  said  Faulkner  gave 
notice  to  the  said  ISToyes  as  such  district  attorney,  of  his,  the  said 
Faulkner's  inability  to  discharge  the  duties  of  the  office  of  surrogate 
on  account  of  sickness  and  requested  him,  the  said  Noyes,  as  such 
district  attorney,  to  act  as  surrogate  during  such  sickness;  that  said 
Noyes  received  said  notice  and  immediately  thereupon  qualified 
himself  to  and  did  enter  upon  the  discharge  of  the  duties  of  surro- 
gate of  the  said  county  as  in  and  by  act  provided. 

6.  That  afterwards  and  on  the  29th  day  of  January,  in  the  year 
1877,  the  said  Daniel  W.  Noyes,  acting  as  such  surrogate  as  afore- 
said, made  an  order  in  the  proceedings  commenced  by  the  said 
surrogate  as  aforesaid,  directing  the  said  administrators  to  sell 
certain  real  estate  of  which  the  said  Samuel  Finley  died  seized,  and 
which  was  liable  for  the  payment  of  his  debts,  to  which  order  and 
to  the  proceedings  in  said  surrogate's  court  in  reference  thereto. 
now  on  file  in  the  Surrogate's  Court  of  said  county,  the  said  plaintiff 
craves  leave  to  refer. 

7.  That  pursuant  to  the  said  order  the  said  administrators  made 
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Bale  of  the  real  estate  which,  in  and  by  said  order,  was  directed  to 
be  sold,  and  brought  the  proceeds  of  such  sale  into  the  said  Surro- 
gate's Court;  that  on  the  16th  day  of  April,  1877,  the  said  adminis- 
trator's paid  over  to  the  said  Daniel  W.  Noyes,  acting  as  such  surro- 
gate, the  proceeds  of  the  said  sale,  the  sum  of  $1,591.50;  that  the 
said  money  was  paid  to  the  said  Daniel  W.  Noyes,  as  such  surrogate 
as  aforesaid,  to  be  distributed  to  the  creditors  of  said  Samuel  Finley, 
deceased,  under  the  provisions  of  the  statute  in  such  case  made  and 
provided. 

8.  That  the  said  Daniel  W.  Noyes,  acting  as  such  surrogate  as 
aforesaid,  on  or  about  the  16th  day  of  April,  1877,  deposited  the  said 
money  with  one  James  J.  Cone,  a  banker  doing  a  banking  business 
in  Geneseo,  in  said  county,  and  received  from  said  Cone  a  certificate 
of  deposit,  payable  at  sight  to  the  order  of  the  said  Daniel  W.  Noyes, 
acting  surrogate  as  aforesaid,  with  interest  at  five  per  cent,  per  annum. 

9.  That  afterwards  and  on  or  about  the  25th  day  of  April,  1877, 
the  said  Faulkner  recovered  from  his  said  sickness  and  resumed  the 
duties  of  the  office  of  surrogate  of  said  county ;  that  thereby  the  duties 
and  ofiBces  of  the  said  Noyes  as  acting  surrogate  of  the  said  county 
ceased;  that  he,  the  said  Noyes,  delivered  up  the  said  office  to  the 
fiaid  Faulkner  and  all  the  books,  papers  and  money  in  the  hands  of 
him,  the  said  Noyes,  pertaining  thereto;  that  he,  the  said  Noyes, 
indorsed,  transferred  and  delivered  to  said  Faulkner  the  said  certifi- 
cate of  deposit  so  given  by  the  said  Cone  as  aforesaid;  by  means 
whereof  and  of  the  statute  in  such  case  made  and  provided,  the  said 
Faulkner,  as  such  surrogate  as  aforesaid,  and  the  said  defendants,  as 
his  sureties  on  said  bond,  became  responsible  for  the  said  money  so 
received  by  the  said  Noyes,  as  aforesaid,  and  liable  to  pay  the  same 
to  the  said  plaintiff  as  his  successor  in  the  said  office  of  surrogate  of 
said  county  as  aforesaid. 

10.  That  at  the  general  election  held  in  and  for  the  State  of  New 
York  on  the  6th  day  of  November,  1877,  the  said  Samuel  D.  Faulk- 
ner, ia  his  lifetime,  since  deceased,  was  again  duly  elected  county 
judge  of  the  county  of  Livingston,  and  that  on  the  1st  day  of  Janu- 
ary thereafter  he  entered  upon  the  duties  of  the  office  to  which  he 
was  elected,  and  that  by  virtue  of  the  said  election  he  became  the 
surrogate  of  said  county,  and  that  he  continued  to  exercise  the  duties 
of  said  office  until  the  time  of  his  decease,  as  hereinafter  stated. 

11.  That  after  his  said  second  election  and  prior  to  his  entering 
upon  the  duties  of  his  office,  he  made,  executed  and  caused  to  be 
filed  in  the  clerk's  office  of  Livingston  county  his  official  bond,  that 
the  said  defendants  James  Faulkner  and  Henry  J.  Faulkner  were  his 
sureties  on  said  bond;  that  the  said  bond  is  in  the  words  and  figures 
following,  viz : 

(Here  insert  bond.) 
That  said  bond  was  duly  executed  according  to  the  requirements 
of  the  statute  in  such  case  made  and  provided,  was  duly  acknowl- 
edged by  the  .parties  executing  the  same  and  the  said  sureties  justi- 
fied as  required  by  the  statute,  that  the  said  bond  so  made,  executed, 
acknowledged  and  justified  was  duly  approved  by  the  clerk  of  Liv- 
ingston county  on  the  26th  day  of'  November,  1877,  and  was  duly 
filed  in  his  office  and  was  afterwards  and  on  the  same  day  duly 
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recorded  in  liber  4  of  miscellaneous  records  of  Livingston  county,  at 
page  476,  as  by  reference  to  the  said  bond,  acknowledgment,  justifi- 
cation, approval,  filing  and  recording  will  more  fully  appear. 

13.  That  on  the  19th  day  of  August,  1878,  the  said  Samuel  D. 
Faulkner,  being  such  surrogate  as  aforesaid,  deceased;  that  at  the 
time  of  his  decease,  the  said  Samuel  D.  Faulkner,  as  such  surrogate 
as  aforesaid,  had  in  his  hands  the  sum  of  $1,212.90,  all  the  moneys 
received  from  said  treasurer  on  the  26th  day  of  June,  1876,  and 
the  sum  of  $1,591.50,  received  by  the  said  Noyes,  acting  as  surrogate 
as  aforesaid,  on  the  16th  day  of  April,  1877;  that  at  the  time  of  his 
decease  no  distribution  had  been  made  of  the  said  money  so  received 
as  aforesaid  to  the  creditors  of  the  estate  of  the  said  Samuel  Finley, 
deceased. 

13.  That  at  the  general  election  held  in  and  for  the  State  of  New 
York,  on  the  4th  day  of  November,  1878,  the  said  relator,  Edwin  A. 
Nash,  was  duly  elected  to  the  ofiB.ce  of  county  judge  of  the  county 
of  Livingston.  That  thereafter  he  duly  qualified  himself  for  said 
office,  and  duly  executed  and  filed  his  official  bond  as  required  by 
statute,  and  on  the  1st  day  of  January,  1879,  duly  entered  upon  the 
discharge  of  the  duties  of  said  oflfice,  and  still  continues  to  exercise 
the  same,  and  that  by  virtue  of  said  election  and  qualification  he 
became  and  still  is  the  surrogate  of  Livingston  county. 

14.  That  by  virtue  of  his  said  office  of  surrogate  he  became  and 
is  lawfully  entitled  to  the  sums  of  money  above  mentioned,  bo 
received  by  the  said  Samuel  D.  Faulkner  in  his  lifetime  as  such  sur- 
rogate aforesaid. 

15.  That  being  so  lawfully  entitled  to  the  said  money,  the  said 
relator  made  a  statement  in  writing  of  the  same  in  the  form  of  an 
account  and  claim  against  the  estate  of  the  said  Samuel  .D.  Faulkner, 
deceased,  duly  certified  by  the  said  relator  as  such  surrogate  aa 
aforesaid,  and  on  the  27th  day  of  September,  1879,  caused  the  same 
to  be  presented  to  the  said  defendants  (the  said  defendants  being 
at  the  same  time  administrators  of  the  estate  of  the  said  Samuel  D. 
Faulkner,  deceased)  and  demanded  payment  thereof;  that  the  said 
defendants  neglected  and  refused  to  pay  said  claim,  and  still  neglect 
and  refuse  so  to  do. 

16.  That  by  an  order  made  at  a  Special  Term  of  the  Supreme 
Court,  held  at  the  court  house  in  the  city  of  Rochester  on  the  last 
Monday  of  May,  1881,  the  said  relator  Edwin  A.  Nash,  the  surrogate 
of  Livingston  county,  was  authorized  to  prosecute  the  said  defend- 
ants, the  sureties  on  the  said  bond,  in  this  court  in  the  name  of  the 
People  of  the  State  of  New  York,  stating  in  the  process,  pleadings 
and  proceedings  required  in  said  action,  that  the  same  was  brought 
on  the  relation  of  the  said  relator  Edwin  A.  Nash,  the  surrogate  of 
Livingston  county,  and  that  his  action  is  brought  in  pursuance  of  the 
leave  granted  by  the  said  order. 

Wherefore  the  said  plaintiff  demands  judgment  against  the  said 
defendants,  as  such  sureties  upon  said  official  bond  as  aforesaid,  for 
the  sum  of  $1,312.90  and  interest  thereon  from  June  26,  1876,  and 
the  further  sum  of  $1,591.50  and  interest  thereon  from  April  16, 
1877,  besides  costs.  JAMES  WOOD, 

Plaintiff's  Attorney. 
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Complaint  Against  Sureties  on  Official  Bond  (Short  Form). 

SUPREME  COURT  —  Saeatoqa  County. 


TOWN  OF  HADLEY 

vs. 

WILLIAM   T.    GARNER   and   MILTON    H. 
FRASIER. 


-116  App.  Div.  68. 


The  plaintiff,  for  a  cause  of  action  against  the  defendants,  alleges 
upon  information  and  belief,  as  follows : 

First.  That  the  plaintiff  is  a  municipal  corporation,  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  New  York, 
being  a  political  subdivision  of  the  State,  known  as  a  town. 

Second.  That  on  the  7th  day  of  March,  1899,  one  John  Cowles 
was  duly  elected  commissioner  of  highways  of  said  town;  that  as 
such  commissioner  he  duly  gave  a  written  undertaking  as  required 
by  law,  the  sureties  in  which  undertaking  were  the  above-named  de- 
fendants, and  which  undertaking  was  duly  acknowledged,  executed 
and  delivered  by  them  to  the  supervisor  of  said  town,  who  thereupon 
duly  approved  of  the  same  as  required  by  law,  and  the  same  was,  on 
the  13th  day  of  March,  1899,  duly  filed  in  the  town  clerk's  ofSce  of 
said  town  of  Hadley,  and  that  in  all  things  said  John  Cowles  thereupon 
duly  qualified  as  such  commissioner  of  highways  and  entered  upon  the 
discharge  of  his  duties  as  such. 

Third.  That  by  the  terms  of  said  undertaking  the  above-named 
defendants  jointly  and  severally  undertook  that  the  said  John  Cowles 
would  faithfully  discharge  his  duties  as  such  commissioner  of  high- 
ways and  would  within  ten  days  after  the  expiration  of  his  term  of 
oflBce,  pay  over  to  his  successor  all  moneys  remaining  in  his  hands  as 
such  commissioner,  and  render  to  such  successor  a  true  account  of  all 
moneys  received  and  paid  out  by  him  as  such  commissioner ;  a  copy  of 
such  undertaking  is  hereto  annexed,  marked  schedule  A,  and  made  a 
part  of  this  complaint. 

Fourth.  That  said  John  Cowles'  term  of  office  expired  more  than 
ten  days  before  the  commencement  of  this  action,  and  his  .successor 
was  duly  elected,  qualified  and  entered  upon  the  discharge  of  his  duties 
more  than  ten  days  before  the  commencement  of  this  action. 

Fifth.  That  said  John  Cowles  did  not  faithfully  discharge  his 
duties  as  such  commissioner  of  highways,  and  did  not  within  ten  days, 
or  at  any  other  time  after  the  expiration  of  his  term  of  office,  pay  over 
to  his  successor  aU  moneys  remaining  in  his  hands  as  such  commis- 
sioner, and  did  not  render  to  such  successor  a  true  account  of  all 
moneys  received  and  paid  out  by  him  as  such  commissioner,  to  the 
damage  of  the  plaintiff,  the  town  of  Hadley,  in  the  sum  of  seven  hun- 
dred dollars  ($700). 

Sixth.  That  there  is  now  due  and  owing  to  the  plaintiff  from  the 
defendants  upon  the  undertaking  hereinbefore  referred  to,  by  reason 
of  the  premises  hereinbefore  set  forth,  the  sum  of  seven  hundred  dol- 
lars ($700)  with  interest  from  November  1st,  1899. 
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Wherefore,  the  plaintiff  demands  judgment  against  the  defendants 
for  the  sum  of  seven  hundred  dollars  ($700)  with  interest  from  the 
1st  day  of  November,  1899,  together  with  the  costs  of  this  action. 

F.  W.  McAETHUE, 

Attorney  for  Plaintiff. 

In  Lewissony.  Hoffman,  8  Misc.  583,  60  St.  Kep.  582,  29  Supp. 
1119,  the  authorities  are  collated  as  to  how  far  reports  made  by  an 
officer  in  the  performance  of  his  official  duties,  are  evidence  against 
his  sureties.  Among  other  cases  cited  is  Bissell  v.  Saxton,  66 
N.  Y.  55,  holding  that  in  an  action  upon  the  bond  of  an  officer, 
his  official  reports  are  not  conclusive  as  against  his  sureties,  but 
are  admissions  of  the  principal,  subject  to  explanation.  In  Bowrd 
of  Supervisors  of  Tompkins  County  v.  Bristol,  99  N.  Y.  316, 
opinion  Euger,  Ch.  J.,  page  333,  it  is  held  that  in  an  action  against 
sureties  for  an  alleged  breach  of  such  a  bond,  the  official  reports 
made  during  the  term  covered  by  them  are  a  part  of  the  res  gestae, 
and  competent  evidence  not  only  of  the  facts  affirmatively  appear- 
ing therein,  but  also  of  such  other  facts  and  circumstances  bearing 
upon  the  liabilities  of  the  sureties  as  are  legitimately  inferable 
therefrom.  That  a  false  report  of  an  officer  constitutes  a  violation 
of  official  duty  and  a  breach  of  the  bond,  rendering  sureties  liable 
to  the  parties  injured  for  such  damages  as  are  the  legitimate  conse- 
quence of  the  wrongful  act,  and  that  such  a  report  may  be  received 
in  evidence,  not  only  for  the  purpose  of  showing  such  a  breach, 
but  as  reflecting  upon  and  illustrating  the  object  and  motives  of 
other  official  acts  of  the  treasurer,  which  are  properly  the  subject 
of  investigation.  It  is  held  in  Lewison  v.  Hoffman,  supra,  that  the 
main  inquiry  is  whether  the  reports  or  declarations  of  the  prin- 
cipal were  made  during  the  transaction  of  the  business  for  which 
the  surety  was  bound,  so  as  to  become  part  of  the  res  gestae,  if  so, 
they  are  held  admissible,  otherwise  not. 
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Article. 
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Suid.  I.   Character  of  the  action,  1516. 
Subd.  2.  Jurisdiction  of  the  courts,  15 17. 
II.  Paetition  by  pabol  and  by  AGEEEMENT,  1 5 18. 
Subd.  I.   Partition  by  parol,  15 18. 
Subd.  2.   Partition  by  agreement,  15 19. 

§  1590.  Partition  by  guardian  of  infant,  committee  of  lunatic, 
etc.,  15 19. 

§  1591-   Contents  of  petition,  1519. 

I  1592.   Court  may  authorize  partition,  15 19. 

§  1593-  Effect  of  releases,  1520. 

m.  When  action  may  be  beought  and  by  whou,  1520. 

Subd.  I.    When  action  may  be  brought  by  joint  tenants  or  tenants 
in  common,  1521. 
§  1532-    When  action  for  partition  may  be  brought,  1521. 
Subd.  2.    When  remainderman  can  maintain  the  action,  1525. 

§  '533-  ^'^■'  ^y  remainderman,  1525. 
Subd.  3.    When  heir  may  maintain  action,  1529- 
§  1537'    When   heir   may  maintain  action  for  partition  of 
devised  property,  1529. 
Subd.  4.  Possession  necessary,  1533. 
Subd.  t^.    Wills  and  trust  estates,  1535. 
Subd.  6.    Partnership  property,  1540. 
Subd.  7.  Husband  and  wife,  1541. 
17.  Bestbictions  and  beoulations  as  to  fabtition  by  an 
infant,  1542. 

Subd.  I.  Authority  necessary  from  the  Surrogate's  Court,  1542. 

§  1534-  J^d.;  by  an  infant,  1542. 
Subd.  2.   Guardian  ad  litem,  in  partition,  1545. 

§  1535-   Guardian  ad  litem,  how  appointed,  1545- 
Subd.  3.   Security  required  from  guardian  ad  litem,  1551. 

§  1536.  Security,  1551. 

V.  Necessaby  and  feopeb  pabties  in  fabtition,  1553. 

Subd.  I.    Who  are  necessary  and  proper  parties,  1553. 

§  1538  [/«/«r/.J    Who  must  be  parties,  1553. 

I  1594.    When  the  State  is  interested,  1554- 
Subd.  2.  Lienors  and  creditors  as  parties,  1563. 

§  1539-    Who  may  be  made  parties,  1563. 
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*  The  law  and  practice  in  partition  in  this  State  .  is  treated  Knapp  on 
Partition.  Freeman  on  Co-tenancy  and  Partition  treats  the  subject  in  its 
general  aspect.  The  subject  is  also  fully  considered  in  article  "  Partition," 
American  and  English  Encyclopsedia  of  Practice,  and  Cyclopsedia  of  Law. 
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§  1543-    Title  of  parties  may  be  tried,  1604. 
Subd.  2.   Issues  of  fact  triable  by  Jury,  1608. 

§  1544.   Issues  of  fact  triable  by  jury,  1608. 

X.  Refebence  as  to  title  and  as  to  cbeditobs,  1609. 

Subd.  I.   Reference  as  to  title,  1609. 

§  1545.    When  title  to  be  ascertained  by  the  court,  1609. 
Rule  66.   Reference  as  to  title,  16 10. 
Subd.  2.   Reference  as  to  creditors,  16 19. 

§  1 56 1.  Reference  to  inquire  as  to  creditors,  16 19  . 
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Subd.  I.  Judgment  for  sale  or  for  actual  partition,  1623. 

§  1546.   Interlocutory  judgment,  1623. 
Subd.  2.   Special  provisions  in  judgment,  1629. 

§  1563.  Money  to  be  paid  into  court,  1629. 

§  1572.    Unknown  owners,  1629. 

§  1573-   Sale;  terms  of  credit  thereupon,  1629. 
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dower,  etc.,  1633. 

§  1570.   Interests  of  owners  of  future  estates  to  be  protected, 
1634. 
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1635- 
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companies,  etc.,  1638. 

Rule  180.   (Chancery')  Investment  of  funds  paid  into  court,  1639^ 
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1581.  Shares  of  infants 14  1658 
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Order  appointing  guardian  ad  litem  for  infant  plaintiff 4  1549 

Order  appointing  guardian  for  infant  defendant 4  1550 

Order   reviving  action   and   giving   leave   to   serve   supplemental 

complaint    5  1571 

Order  of  publication  on  absentees 7  IS87 

Order  of  reference  to  take  proof 10  1614 

Order  of  reference  to  inquire  as  to  creditors 10  1621 

Order  confirming  report  of  distribution 14  1665 

Order  to  draw  money  out  of  court 14  1666 

Oath   of  commissioner 16  1688 

Petition  for  appointment  of  guardian  ad  litem,  for  infant  plaintiff.  4  1548 

Petition  by  defendant  to  appoint  guardian  ad  litem 4  1550 

Petition  to  draw  money  out  of  court  when  infant  has  become  of 

age 14  1665 

Report  of  referee  as  to  interests  of  parties  and  abstract  of  title. .  10  1615 

Report  of  referee  in  favor  of  actual  partition 10  1618 

Release  of  dower  by  widow 12  1635 

Referee's  report  of  sale 13  1641 

Report  of  distribution  by  referee 14  1663 

Report  of  commissioners  —  Actual  partition 16  1690 

Term  of  sale 13  1640 

AETICLE    I. 

NATTIRE  OF  ACTION  AND  JUBISDIOTION  OF  THE  COXTBTS. 

Subd.  I.    Character  of  the  action,  15 16. 
Subd.  2.  Jurisdiction  of  the  courts,  1517. 

Sub.  1.     Character  of  the  Action. 

Partition  is  the  division  which  is  made  among  several  persons 
of  lands,  tenements,  hereditaments,  goods,  or  chattels,  technically 
applied  to  the  division  of  real  estate  between  co-parceners,  tenants 
in  common,  and  joint  tenants.  Bouvier,  Law  Dictionary,  title 
Partition. 

The  proceedings  for  partition  at  common  law  were  exceedingly 
cumbersome  and  unsatisfactory,  and  at  an  early  day  statutory 
enactments  were  made  regulating  the  division  of  estates  among 
joint  tenants  and  tenants  in  common,  and  at  a  later  day,  chancery, 
without  further  legislative  sanction,  began  to  exercise  jurisdiction 
in  suits  of  partition,  and  the  writ  of  partition  which  had  been  the 
process  at  common  law  fell  into  disuse  and  was  finally  abolished 
and  the  Court  of  Chancery  obtained  exclusive  jurisdiction.  In 
this  country,  in  some  of  the  States,  jurisdiction  in  partition  is 
exercised  exclusively  by  probate  courts,  in  others  by  the  law  courts, 
and  in  still  others  it  is  a  matter  exclusively  of  equity  jurisdiction. 
Freeman  on  Co-tenancy  and  Partition,  §  420  et  seq.     Partition 
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is  a  matter  of  right  as  well  at  common  law  as  by  statute.  Gallie  v. 
Eagle,  65  Barb.  583 ;  Chinn  v.  Keith,  1  Hun,  589 ;  Tripp  v.  Biley, 
15  Barb.  334 ;  Smith  v.  Smith,  10  Paige,  470 ;  Haywood  v.  Judson, 
4  Barb.  228.  The  fact  that  an  issue  joined  in  partition  is  triable 
by  jury  does  not  change  the  equitable  character  of  the  action. 
Jones  V.  Jones,  5  St.  Rep.  610. 

Sub.  2.    Jurisdiction  of  the  Courts. 

The  Supreme  Court,  by  virtue  of  its  general  equity  powers  as 
successor  to  the  Court  of  Chancery,  under  §  217,  Code  of  Civil 
Procedure,  has  jurisdiction  in  partition  —  also  the  county  courts 
under  §  340.     Doubleday  v.  Hecdh,  16  N.  Y.  80. 

The  Supreme  Court  has  no  original  inherent  power  to  partition 
and  sell  the  real  estate  of  infants,  and  proceedings  for  that  purpose 
are  authorized  alone  by  the  Legislature,  and  the  limits  imposed 
upon  them  are  controlling  on  the  court.  Muller  v.  Sirippman,  6 
Abb.  ]Sr.  C.  343.  See  Bullymore  v.  Cooper,  46  IST.  Y.  236.  The 
court  obtains  jurisdiction  in  an  action  to  partition  lands  although 
there  is  no  land  situate  in  the  county  which  the  summons  and 
complaint  name  as  the  place  of  trial.  Kimball  v.  Mapes,  19  Week. 
Dig.  481,  affirmed,  98  N.  Y.  629. 

The  Supreme  Court,  sitting  at  Special  Term,  has  all  the  juris- 
diction, both  legal  and  equitable,  of  the  Court  of  Chancery  and 
the  former  Supreme  Court  in  proceedings  for  partition,  and  is  to 
conduct  the  same  in  conformity  with  the  statutes.  It  may  take 
such  action  as  the  condition  of  the  pleadings  and  issues  requires, 
and  issues  of  fact  may  be  sent  to  a  jury.  Hewlett  v.  Wood,  3 
Hun,  736,  affirmed,  62  N".  Y.  75.  The  verdict  stands  on  same 
footing  as  in  other  trials.  Clapp  v.  Bromagham,  9  Cow.  530. 
The  omission  to  require  a  bond  from  the  guardian  ad  litem,,  for 
each  of  the  several  infants,  does  not  deprive  the  court  of  jurisdic- 
tion. Reed  v.  Reed,  13  Civ.  Pro.  R.  109.  The  Supreme  Court 
has  jurisdiction,  in  law  and  equity,  and  has  jurisdiction  of  all 
actions  of  partition.  It  is  its  province  to  decide  whether,  in  any 
given  case,  to  award  a  partition  or  a  sale,  and  if  its  decision  is 
erroneous,  the  remedy  is  by  appeal.  Clemens  v.  Clemens,  37  N. 
Y.  59.  The  Supreme  Court  has  jurisdiction  in  partition  as  in 
proceedings  quasi  in  rem,  i.  e.,  general  jurisdiction  over  the  subject 
matter  of  the  action.  Fahey  v.  Jenkins,  73  IST.  Y.  355.  After 
sale  in  partition,  the  court  has  jurisdiction,  upon  a  distribution  of 
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the  proceeds,  to  pas8  upon  the  validity  of  a  mortgage  upon  an 
undivided  share,  though  not  formally  put  in  issue  by  the  pleadings. 
Halstead  v.  Halstead,  55  N.  Y.  442. 

By  an  agreement  not  to  question  the  jurisdiction  of  the  courts 
of  this  State  in  a  partition  suit,  some  of  the  land  being  situated  in 
other  States,  and  not  to  institute  similar  suits  in  those  States,  on 
the  performance  of  all  the  conditions  of  the  agreement  by  one  of 
the  parties,  the  other  will  be  estopped  from  denying  the  jurisdic- 
tion of  the  courts  in  this  State  and  be  precluded  from  bringing 
similar  actions  in  other  States.  He  will  not  be  heard  to  say  that 
because  certain  other  parties  are  not  parties  to  this  agreement 
that  the  provisions  therein  cannot  be  carried  into  effect.  Bowen 
V.  Durant,  43  Hun,  248,  6  St.  Rep.  535.  A  suit  in  partition  is  a 
suit  in  rem.  Van  Orman  v.  Phillips,  9  Barb.  500;  Cornithe  v. 
Griffing,  21  Barb.  9.  For  the  history  of  legislation  on  the  subject 
in  this  State,  see  Mead  v.  Mitchell,  5  Abb.  92,  and  s.  c,  lY  N.  Y. 
210. 

When  husband  and  wife  were  joint  owners  and  the  grantee  of  the 
husband  brought  partition  but  did  not  make  the  wife  a  party,  it  was 
held  the  court  did  not  acquire  jurisdiction  and  that  the  judgment 
was  a  nullity.     O'Conor  v.  McMahon,  7  Supp.  225. 

As  to  what  facts  give  jurisdiction  in  an  action  of  partition  and 
when  county  court  has  jurisdiction,  see  Bell  v.  Gittere,  30  St. 
Eep.  219. 

It  is  said  in  Sandiford  v.  Town  of  Hempstead,  9Y  App.  Div. 
163,  90  Supp.  76,  affirmed,  186  IST.  Y.  554,  that  a  suit  in  partition 
is  a  proceeding  in  rem,.,  and  the  jurisdiction  of  the  court  is  con- 
fined to  the  property  described  in  the  complaint. 

ARTICLE    11. 

PABTITION   BY  PAROL  AND   BT  AGREEMENT. 

Su5d  I.   Partition  by  parol,  151 8. 
Subd.  2.   Partition  by  agreement,  1519. 

§  1590.   Partition  by  guardian  of  infant,  committee  of  lunatic,  etc., 

1519- 
§  1 59 1.   Contents  of  petition,  15 19. 
§  1592.   Court  may  authorize  partition,  1519. 
§  1593-  Effect  of  releases,  1520. 

Sub.  1.    Partition  by  Parol. 

A  parol  partition  carried  into  effect  by  possession  taken  under 
it,  will  be  sufficient  to  sever  the  premises.  Jackson  v.  Harder,  4 
Johns.  212 ;  Mount  v.  Morton,  20  Barb.  123  ;  Jackson  v.  Vosburgh, 
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9  Johns.  276;  Byerss  v.  Wheeler,  25  Wend.  434.  And  partitior. 
by  parol  binds  the  heirs  of  each  tenant.  Wood  v.  Fleet,  36  N.  Y. 
499. 

Where  the  grantee  in  a  deed  is  entitled  to  certain  lands  to  be 
located,  although  he  is  a  tenant  in  common  until  such  location,  the 
location  in  conformity  with  the  deed  completes  title  to  the  lands 
selected.  Jachsonv.  Livingston,  7  Wend.  136;  Corbin  v.  Jackson, 
14  Wend.  625.  A  parol  partition  can  only  give  to  each  the  vested 
and  contingent  interests  the  co-tenants  then  have,  a  subsequently 
acquired  interest  is  not  affected  by  it.  Carpenter  v.  Schermerhorn, 
2  Barb.  Oh.  322.  Where  the  husband  perfects  a  voluntary  parti- 
tion, dower  attaches  to  his  share  and  the  others  are  released. 
Jackson  v.  Edwards,  22  Wend.  512 ;  Wilkinson  v.  Parish,  3  Paige, 
658. 

As  to  when  an  agreement  to  partition  lands  in  another  State  will 
estop  a  party  from  denying  the  jurisdiction  of  the  courts  of  this 
State,  see  Bowen  v.  Durant,  43  Hun,  248. 

It  seems  a  parol  partition  may  be  made  provided  each  party 
takes  and  retains  exclusive  possession  of  the  portion  alloted  to  him ; 
the  parol  agreement  alone  cannot  terminate  the  unity  of  possession ; 
a  right  in  the  nature  of  an  easement  cannot  be  so  created.  Taylor 
V.  Millard,  118  N".  Y.  244.     ■ 

Sub.  2.    Partition  by  Agreement.     §§  1590,  1591,  1592,  1593. 

§  1590.  Partition  by  guardian  of  infant,  committee  of  Innatic, 
etc. 

Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard,  holds  real  property,  in 
joint  tenancy  or  in  common,  the  general  guardian  of  the  infant,  or  the  com- 
mittee of  the  idiot,  lunatic,  or  habitual  drunkard,  may  apply  to  the  supreme 
court  or  to  the  county  court  of  the  county,  wherein  the  real  property  is 
situated,  for  authority  to  agree  to  a  partition  of  the  real  property.  Where 
such  application  affects  the  interests  of  an  incompetent  person  who  has  been 
committed  to  a  State  institution,  and  is  an  inmate  thereof,  notice  of  such 
application  must  be  given  to  the  superintendent,  acting  superintendent,  or 
State  oflScer  having  special  jurisdiction  over  the  institution  where  the  incom- 
petent person  is  confined. 

§  1591.  Contents  of  petition. 

Such  an  application  must  be  by  a  petition,  which  must  describe  the  real 
property  proposed  and  to  be  partitioned;  must  state  the  rights  and  interests 
of  the  several  owners  thereof;  must  specify  the  particular  partition  proposed 
to  be  made;  and  must  be  verified  by  aflSdavit.  The  court  may  order  notice  of 
the  application  to  be  given  to  such  persons  as  it  thinks  proper. 

S  1592.  [Am'd,  1886.]     Court  may  antborize  partition. 

If,  after  due  inquiry  into  the  merits  of  the  application,  by  a  reference  or 
otherwise,  the  court  is  of  the  opinion  that  the  interests  of  the  infant,  or  of  the 
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idiot,  lunatic,  or  habitual  drunkard  will  be  promoted  by  the  partition,  it  may 
make  an  order  authorizing  the  petitioner  to  agree  to  the  partition  proposed, 
and  in  the  name  of  the  infant,  or  of  the  idiot,  lunatic,  or  habitual  drunkard, 
to  execute  releases  of  his  right  and  interest  in  and  to  that  part  of  the  prop- 
erty which  falls  to  the  shares  of  the  other  joint-tenants  or  tenants  in  common. 
The  court  may,  in  its  discretion,  for  the  furtherance  of  the  interests  of  said 
infant,  idiot,  lunatic,  or  habitual  drunkard,  direct  partition  to  be  so  made  as 
to  set  oflF  to  him  or  them  his  or  their  share  in  common  with  any  of  the  other 
owners,  provided  the  consent  in  writing  thereto  of  such  owners  shall  be  first 
obtained. 

§   1593.  Effect  of  releases. 

Releases  so  executed  have  the  same  validity  and  effect,  as  if  they  were 
executed  by  the  person  in  whose  behalf  thy  are  executed,  and  as  if  the  infant 
was  of  full  age,  or  the  idiot,  lunatic,  or  habitual  drunkard  was  of  sound 
mind,  and  competent  to  manage  his  affairs. 

Under  Chapter  472,  Laws  1880,  husband  and  wife  might  par- 
tition lands  between  themselves  by  agreement,  and  such  partition 
would  bar  dower.  This  act  was  repealed  by  Chapter  272,  Laws 
1896,  Domestic  Relations  Law,  and  §  26  of  that  act  provides  that 
husband  and  wife  "  may  make  partition  or  division  of  any  real 
property  held  by  them  as  tenants  in  common,  joint  tenants,  or 
tenants  by  entireties." 

Section  1590  was  amended  by  Chapter  434,  Laws  1905,  page 
968.  The  amendment  provides  that  where  the  application  affects 
the  interest  of  an  incompetent  person  committed  to  the  State  insti- 
tution, notice  of  the  application  for  authority  to  agree  to  partition 
must  be  given  to  the  officer  in  charge  of  such  institution. 

Relatives  of  a  lunatic,  who  obtained  leave  of  the  court  for  the 
voluntary  partition  of  real  estate,  of  which  the  lunatic  is  co-tenant, 
are  bound  to  exercise  the  utmost  good  faith.  Where  relatives,  by 
means  of  false  representations  and  fraudulent  concealment  in 
respect  to  the  condition  of  real  estate,  induced  the  committee  of  the 
lunatic  to  accept  as  the  lunatic's  share,  property,  the  title  of  which 
was  in  dispute  and  the  value  of  which  was  much  less  than  the 
value  of  the  property  set  apart  for  the  relatives,  the  lunatic's  heirs 
may,  after  his  death,  maintain  an  action  to  set  aside  the  partition. 
McNally  v.  Fitzsimons,  70  App.  Div.  179,  75  Supp.  331. 

ARTICLE    III. 

WHEN  ACTION   ItAT  BE   BBOTTGHT  AND  BY  WHOM. 
Subd.  I.    When  action  may  be  brought  by  joint  tenants  or  tenants  in  com- 
mon, 1521. 
§  1532.    When  action  for  partition  may  be  brought,  15  21. 
Subd.  2.    When  remainderman  can  maintain  the  action,  1525. 
§  1533-   ^^-i  ^y  remainderman,  1525. 
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Subd.  3.    When  heir  may  maintain  action,  1529. 

§1537-    When  heir  may  maintain  action  for  partition  of  devised 
property,  1529. 
Suhd.  4.   Possession  necessary,  1533. 
Subd.  e,.    Wills  and  trust  estates,  1535. 
Stibd.  6.  Partnership  property,  1540. 
Subd.  7.  Husband  and  wife,  1541. 

Sub.  1.    When  Action  may  be  Brought  by  Joint  Tenants  or  Tenants 
in  Common.     §  1532. 

§  1532.  Wlien  action  for  partition  may  be  brought. 

Where  two  or  more  persons  hold  and  are  in  possession  of  real  property,  as 
joint  tenants  or  as  tenants  in  common,  in  which  either  of  them  has  an  estate 
of  inheritance,  or  for  life,  or  for  years,  any  one  or  more  of  them  may  main- 
tain an  action  for  the  partition  of  the  property,  according  to  the  respective 
rights  of  the  persons  interested  therein;  and  for  a  sale  thereof,  if  it  appears 
that  a  partition  thereof  cannot  be  made,  without  great  prejudice  to  the 
owners. 

Partition  may  be  had  by  the  several  owners  of  property  subject 
to  a  lease,  the  owners  being  tenants  in  common,  both  of  the  rents 
and  the  reversion.  'Woodwortli  v.  Campbell,  5  Paige,  518.  Parti- 
tion is  allowable  between  heirs  having  an  equitable  title.  Herbert 
V.  Smith,  6  Lans.  493. 

Partition  between  tenants  in  common  is  a  matter  of  right. 
Smith  V.  Smith,  10  Paige,  470.  Where  the  intestate  was  seized 
and  possessed  of  lands  which  descended  in  common,  one  of  them, 
though  not  in  possession,  can  maintain  proceedings  for  partition, 
if  the  lands  are  unoccupied.     Beebe  v.  Oriffing,  14  E".  Y.  235. 

An  infant  co-tenant  may  maintain  partition,  except  where  the 
statute  makes  especial  provision  for  his  protection  and  apply  for  a 
partition  in  the  same  mfinner  that  he  might  institute  any  other 
action  to  enforce  his  rights  in  the  same  property.  Postley  v. 
Cain,  4  Sandf.  Ch.  509  ;  Clarh  v.  Clark,  14  Abb.  299.  See  §  1534. 
But  under  the  Code,  an  infant  cannot  maintain  partition  without 
leave  of  the  court,  even  as  co-plaintiff.  Struppman  v.  Miller,  52 
How.  211. 

An  action  of  partition  cannot  be  maintained  as  to  a  parcel  of 
land  as  to  which  there  are  no  undivided  interests,  and  the  court . 
may  dismiss  an  action  as  to  such  parcel  and  continue  it  as  to 
others.     Van  Schaack  v.  Saunders,  24  Week.  Dig.  225. 

An  action  may  be  maintained  by  one  tenant  in  common  of  a 

leasehold  estate,  for  the  partition  thereof,  and  where  it  appears 

that  at  the  time  of  the  trial,  the  estate  for  years  has  terminated, 

although  no  sale  can  be  then  directed,  the  action  may  be  continued 
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for  an  accounting  for  rents  and  profits  received  by  defendant  who 
has  been  in  possession.  Walther  v.  BegnauUj  56  Hun,  560;  s.  c, 
31  St.  Eep.  756,  9  K  Y.  Supp.  849. 

Where  it  appeared  that  plaintiff  and  some  of  the  defendants  in 
partition  were  aliens,  who  had  not  declared  their  intentions  to 
become  citizens,  held,  that  this  did  not  prevent  the  maintenance  of 
the  action,  but  that  the  State  would  be  a  necessary  party.  Nolan 
V.  Command,  11  Civ.  Pro.  E.  295. 

A  joint  tenant  may  maintain  partition.  Baldwin  v.  Baldwin, 
14:  Hun,  415,  57  St.  Kep.  207,  23  Civ.  Pro.  E.  268,  26  Supp.  579. 

A  widow  who  is  doweress  and,  by  the  terms  of  her  husband's 
will,  life-tenant  of  his  real  property,  has  no  co-tenant  and  cannot 
maintain  an  action  for  partition.  Purdy  v.  Purdy,  18  App.  Div. 
310,  46  Supp.  215. 

An  action  can  be  maintained  between  tenants  in  common  of  a 
tract  of  wild  unoccupied  land  to  settle  the  title  of  the  rival  claim- 
ants, and  partition  the  tract  among  those  entitled.  Wallace  v. 
Curtis,  29  Misc.  415,  61  Supp.  994,  judgment  reversed,  53  App. 
Div.  41,  65  Supp.  543,  on  ground  plaintiff  had  no  title  to  lands. 

A  court  of  equity  may  entertain  an  action  of  partition  of  a  joint 
life  estate,  or  even  for  years,  in  realty,  or  even  of  a  vested  remain- 
der or  reversion,  also  for  ijhe  partition  of  personal  property. 
Eisner  v.  Curiel,  20  Misc.  245,  45  Supp.  1010. 

Land  of  a  judgment  debtor  purchased  at  sheriff's  sale  by  a  third 
person  for  the  benefit  of  tvsro  judgment  creditors  acting  tc^ther, 
under  an  agreement  that  the  property  shall  be  held  for  their 
benefit  in  the  proportion  of  tbeir  respective  judgments,  is  vested  in 
such  creditors  as  tenants  in  common  and  may  be  subject  of  an 
action  of  partition.  ChiUenden  v.  Oates,  18  App.  Div.  169,  45 
Supp.  768. 

A  deed  executed  by  a  woman  to  her  daughter  and  the  latter's 
afiianced  husband,  which  states  that  the  grantees  shall  take  "  as 
joint  tenants  and  not  as  tenants  in  common,  the  survivor  to  take  of 
the  second  part,"  creates,  when  the  arrangement  is  consummated 
for  the  marriage  of  the  grantees,  a  tenancy  by  the  entirety  and  not 
joint  tenancy,  and  neither  of  the  grantees  can  maintain  an  action 
in  partition.  If  the  tenancy  were  joint  the  action  of  partition 
would  lie.     Messing  v.  Messing,  64  App.  Div.  125,  71  Supp.  717. 

A  dowress  and  the  person  who  has  the  title  subject  to  the  dowet 
rights  are  not  joint  tenants  or  tenants  in  common  of  a  "  vested 
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reversion  or  remainder,"  but  are  tenants  in  common  of  tlie  prem- 
ises, and  either  of  them  may,  under  §  1532  of  the  Code,  maintain 
an  action  for  partition  and  sale.  The  provisions  of  §  1533 
against  a  sale  without  consent  do  not  apply  to  such  a  case.  Harvey 
V.  Eelleher,  36  App.  Div.  201,  56  Supp.  889. 

It  seems  that  if  a  person  having  the  present  estate  brings  an 
action  for  partition  against  those  having  only  a  vested  title  in 
remainder  and  prosecutes  it  to  judgment,  it  is  within  the  jurisdic- 
tion of  the  court,  and  the  judgment  and  execution  cannot  be 
questioned  collaterally  but  will  be  deemed  conclusive  upon  the 
parties.  While  §  1533  did  not  contemplate  making  the  life  tenant 
a  necessary  party  to  the  action,  the  right  to  make  him  a  party 
defendant  is  given  by  §  1532.  Prior  v.  Prior,  15  Civ.  Pro.  R. 
436. 

A  tenant  in  common  of  part  of  the  property  is  not  debarred 
from  bringing  partition  because  he  is  a  trustee  as  to  another  part. 
Cheeseman  v.  Thorne,  1  Edw.  630.  As  to  right  of  lessee  to 
become  purchaser  of  an  undivided  interest,  see  Lansing  v.  Pine, 
4  Paige,  639. 

Where  suit  is  brought  by  the  committee  of  an  habitual  drunkard 
or  lunatic,  the  drunkard  or  lunatic  should  be  joined.  Oorha/m  v. 
Oorham,  3  Barb.  Ch.  24.  An  assignee  for  the  benefit  of  creditors 
may  bring  partition,  Van  Arsdale  v.  Drake,  2  Barb.  599 ;  or  by  an 
assignee  in  bankruptcy,  Butherford  v.  Hewey,  59  How.  231 ;  or 
by  a  devisee  of  a  life  estate.  Canfield  v.  Ford,  16  How.  473.  An 
heir  of  a  deceased  intestate  can  maintain  partition,  although  he, 
in  common  with  other  heirs,  has  signed  an  agreement  not  to  do  so ; 
the  agreement  is  void  for  lack  of  consideration.  Elderkin  v. 
Bowell,  42  How.  330.  Partition  cannot  be  maintained  by  one 
having  a  mere  future  contingent  interest  in  an  undivided  share; 
Striker  v.  Mott,  2  Paige,  387 ;  nor  between  a  tenant  in  fee  and  his 
landlord,  though  the  tenant  has  acquired  a  moiety  of  the  rent  and 
reversion.  Lansing  v.  Pine,  4  Paige,  639.  Lands  set  apart  for 
salt  works  are  not  the  subject  of  partition  between  heirs  of  the 
person  to  whom  they  were  set  apart  by  the  State  authorities. 
Newcomb  v.  Newcomh,  12  N.  Y.  603.  Where  five  persons,  as 
committee  for  a  larger  number,  took  title  to  lands,  and  were  author- 
ized, by  written  agreement,  to  erect  sheds  thereon  at  joint  expense 
of  subscribers,  held,  that  the  land  was  so  far  impressed  with  a  trust 
that  partition  could  not  be  had  between  the  grantees.  Baldwin 
V.  Humphrey,  44  N.  Y.  609. 
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A  tenant  for  life  or  for  years  may  have  partition.  Ackley  v. 
Dygert,  33  Barb.  189;  Van  Arsdale  v.  Drake,  2  Barb.  600.  A 
tenant  by  the  curtesy,  as  be  has  a  life  estate  in  the  lands  of  his 
deceased  wife,  may  maintain  partition.  Riker  v.  Darke,  4  Edw. 
Ch.  468 ;  Sears  v.  Hyer,  1  Paige,  483 ;  Tilton  v.  Vail,  42  Hun, 
638,  53  Hun,  324;  contrary,  Beed  v.  Beed,  46  Hun,  212;  citing 
§  1538,  affirmed,  107  N.  Y.  545,  but  it  is  held  that  all  parties  are 
bound  by  an  order  confirming  a  sale  made  in  such  an  action. 

In  Tilton  v.  Vail,  53  Hun,  324,  IT  Civ.  Pro.  K.  194,  6  Supp. 
146,  it  was  held  that  a  tenant  by  curtesy  was  in  possession  of 
the  property  and  a  tenant  in  common.  That  as  such  he  was 
entitled  to  maintain  the  action  with  the  same  force  and  effect  as 
though  he  owned  the  fee  of  the  property.  This  rule  was  held  to 
be  applicable  only  where  the  tenancy  by  curtesy  was  of  a  part  of 
the  property  and  not  to  relate  to  the  case  where  the  tenant  by  cur- 
tesy was  such  of  the  whole  estate  and  his  possession  exclusive, 
distinguishing  Beed  v.  Beed,  46  Hun,  212,  affirmed,  107  1^.  T. 
545 ;  see  Biker  v.  Darke,  4  Edw.  Ch.  668 ;  Sears  v.  Hyer,  1  Paige, 
483. 

The  appeal  from  the  decision  in  Tilton  v.  Vail,  53  Hun,  324, 
was  dismissed,  117  I^.  Y.  520,  upon  the  ground  that  the 
Court  of  Appeals  had  no  jurisdiction  to  review  an  interlocutory 
judgment.  This  case  was  first  before  the  court  in  42  Htm,  638,  on 
an  appeal  from  an  order  refusing  to  grant  a  reference  to  take  proof 
of  title,  which  order  was  reversed  upon  the  merits,  it  being  held 
that  partition  could  be  maintained.  That  decision  was  appealed 
from  and  affirmed,  110  'N.  Y.  681,  it  thus  coming  back  to  a 
rehearing  and  the  appeal,  disposed  of  in  53  Hun,  was  then  taken. 

Where  the  plaintiff's  interest  in  the  property  is  only  a  contin- 
gent remainder  and  not  a  vested  one,  he  cannot  maintain  partition. 
Banimgras  v.  Baumgras,  5  Misc.  8,  24  Supp.  767. 

A  life  tenant  cannot  maintain  partition  against  the  owner  in 
fee.     Muldowney  v.  Morris  &  Essex  B.  B.  Co.,  42  Hun,  444. 

Tenants  for  life  may  have  partition  between  themselves,  and  all 
persons  entitled  to  any  beneficial  estate  may  be  made  parties,  and 
the  judgment  is  conclusive  on  all  of  them.  Jenkins  v.  Fahey,  73 
K  Y.  355. 

One  having  a  present  interest,  per  autrie  vie,  in  an  undivided 
portion  of  lands,  and  a  contingent  remainder  in  fee  in  an  undi' 
vided  part,  is  entitled  to  partition,  and  if  actual  partition  cannot 
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be  had,  to  a  sale.  Brevoort  v.  Brevoort,  70  IST.  Y.  136.  A  party 
seized  in  fee  may  maintain  partition,  though  it  is  subject  to  a 
right  of  possession  in  trustees  created  under  a  will  for  the  purpose 
of  executing  the  trust.     Chapman  v.  Cowenhoven,  7  Hun,  341. 

A  plaintiil  cannot  have,  judgment  of  partition  as  to  parcels  in 
which  he  has  no  interest.     Beach  v.  The  Mayor,  45  How.  357. 

It  seems  that  a  receiver  appointed  in  supplementary  proceed- 
ings cannot  maintain  partition.  Miller  v.  Levy,  46  Supr.  Ct.  207 ; 
DuBois  V.  Cassidy,  75  N.  T.  298 ;  Payne  v.  Becker,  87  N.  Y.  153. 

It  was  held  before  the  present  Code  —  see  Van  Schuyler  v. 
Mulford,  59  IN".  Y.  426  —  that  adverse  possession  barred  an  action 
of  partition.     But  see  §§  1537  and  1543. 

Parties  having  no  vested  interest  in  the  real  estate  cannot  main- 
tain partition.     Woodruff  v.  Cook,  47  Barb.  304. 

A  tenant  for  life  may  not  maintain  partition,  because  not  a  joint 
tenant  nor  tenant  in  common  with  a  remainderman,  but  a  decree  in 
such  an  action  is  not  void.     Cromwell  v.  Hull,  97  'N.  Y.  209. 

Where  grantees  have  contracted  to  sell  again  under  a  valid  con- 
tract, they  are  no  longer  tenants  in  common  so  that  either  can 
compel  a  partition.  Baldwin  v.  Humphrey,  44  'S.  Y.  609.  If  the 
personal  property  of  decedent  appears  to  be  insufficient  to  pay  his 
debts,  a  decree  of  sale  will  not  be  granted  in  partition.  Matthews 
V.  Matthews,  1  Edw.  Ch.  565,  applied  in  Fonda  v.  Chapman,  23 
Hun,  119;  said  to  be  overruled  by  later  cases  on  another  point; 
Abbott's  Cases  criticized,  page  482. 

A  widow  cannot  maintain  partition  by  virtue  of  her  dower  right. 
WoodY.  Clute,  1  Sandf.  Ch.  199;  Coles  y.  Coles,  15  Johns.  319. 

An  action  cannot  be  maintained  where  it  would  tend  to  defeat 
the  performance  of  a  contract  or  lease  during  the  life  of  the  party. 
O'Shaughnessy  v.  0' Shaughnessy ,  97  Supp.  1126. 

By  §  6,  Public  Lands  Law  (chapter  11,  General  Laws),  it  is 
provided  that  when  the  State  owns  an  undivided  interest  with  any 
person  in  real  property,  which  is  not  a  part  of  a  forest  preserve, 
partition  may  be  had;  and  §  216  of  the  Eorest,  Fish,  and  Game 
Law  (chapter  20,  Laws  1900)  makes  like  provision  for  partition 
of  lands  in  the  forest  preserve.  Under  this  statute  the  lands 
cannot  be  sold,  but  actual  partition  thereof  may  be  made. 

Sub.  2.    When  Remaindermar  Can  Maintain  the  Action.    §  1533. 

§  1533.   [Am'd,   1887.]      Id.;  by  remaindermen. 

Where  two  or  more  persons  hold  as  joint  tenants,  or  as  tenants  in  common, 
a  vested  remainder  or  reversion,  any  one  or  more  of  them  may  maintain  an 
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action  for  the  partition  of  the  real  property  to  which  it  attaches,  according  to 
their  respective  shares  therein,  subject  to  the  interest  of  the  person  holding 
the  particular  estate  therein,  but  no  sale  of  the  premises  in  such  an  action 
shall  be  made  except  by  and  with  the  consent  in  writing,  to  be  acknowledged 
or  proved  and  certified  in  like  manner  as  a  deed,  to  be  recorded  by  the  person 
or  persons  owning  and  holding  such  particular  estate  or  estates ;  and  if  in  such 
an  action  it  shall  appear  in  any  stage  thereof  that  partition  or  sale  cannot  be 
made  without  great  prejudice  to  the  owners,  the  complaint  must  be  dismissed. 
The  dismissal  of  the  complaint,  as  herein  provided,  shall  not  affect  the  right 
of  any  party  to  bring  a  new  action,  after  the  determination  of  such  particular 
estate. 

One  of  the  owners  of  two  undivided  thirds  of  certain  real  estate 
may  maintain  an  action  for  partition,  notwithstanding  the  exist- 
ence of  a  life  estate  in  the  owner  of  the  other  third.  Mason  v. 
Mason,  Abb.  Ann.  Dig.  1886,  page  2Y8. 

This  section  is  not  intended  to  change  the  law,  but  simply  to 
codify  it.  Present  partition  and  sale  cannot  be  compelled  by  a 
remainderman,  while  the  life  tenant  is  still  living,  without  his 
consent,  nor  can  a  sale  be  made  subject  to  the  life  estate. 
Hughes  v.  Hughes,  2  Civ.  Pro.  R.  139.  It  is  held  in  SuUivan  v. 
Sullivan,  66  'N.  Y.  37,  that  although  remaindermen  and  reversion- 
ers may  be  made  defendants  in  an  action  for  partition  they  can- 
not institute  the  action,  at  least  as  against  others  not  seized  of  a 
like  estate  in  common  with  them,  and  it  is  queried  whether  re- 
maindermen may  compel  partition  among  themselves,  and  the 
case  of  Blaheley  v.  Colder,  15  N.  Y.  617,  is  distinguished  and 
limited,  and  Howell  v.  Mills,  56  N.  Y.  226,  is  distinguished. 

In  Brevoort  v.  Brevoort,  70  N.  Y.  136,  it  was  held  that  the 
objection  to  partition,  by  a  remainderman  or  reversioner,  could  be 
taken  only  by  the  parties,  and  all  the  parties  were  concluded  by 
the  judgment,  while  Jenkins  v.  Fahey,  73  N.  Y.  355,  holds  that 
tenants  for  life  may  make  remaindermen  parties  in  partition  be- 
tween themselves.  See  Ghism  v.  Keith,  1  Hun,  589.  The  cases 
of  Brownell  v.  Brownell,  19  Wend.  367;  Burhams  v.  Bwrhams,  2 
Barb.  Ch.  398 ;  Fleet  v.  Borland,  11  How.  489,  hold  remainder- 
men cannot  maintain  the  action.  The  cases  above,  together  with 
Morse  v.  Morse,  85  E".  Y.  57,  are  cited  in  Hughes  v.  Hughes,  63 
How.  408,  affirmed,  30  Hun,  349,  and  it  is  there  held  that  a 
remainderman  cannot  compel  present  partition  and  sale  of  the 
real  estate  while  the  life  tenant  is  still  living,  without  his  consent; 
to  entitle  a  remainderman  to  the  remedy,  there  must  be  a  present 
estate  in  possession,  and  where  the  estate  in  possession  is  with 
the  tenant  for  life,  it  cannot  be  disturbed  by  one  who  is  entitled 
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to  possession  only  on  the  death  of  the  present  possessor.  An 
action  will  not  lie  by  a  remainderman  under  a  will  for  a  partition 
of  lands  which  are  subject  to  a  power  of  sale  in  executors.  Mc- 
Gregor V.  McGregor,  22  Week.  Dig.  305. 

Query,  whether  a  sale  in  partition  at  suit  of  remainderman  can 
be  sustained  where  an  infant  is  interested.  Prior  v.  Prior,  41 
Hun,  613.  Under  §  1533,  as  soon  as  it  appears  that  an  actual 
partition  of  the  lands  in  question  cannot  be  made  without  greater 
prejudice  to  the  owners,  the  court  has  no  power  except  to  direct 
that  the  complaint  be  dismissed.  It  cannot  direct  that  the  prop- 
erty be  sold.    Scheu  v.  Lehning,  31  Hun,  183. 

But  a  complaint  is  not  demurrable  which  asked  for  a  partition 
or  sale  if  it  does  not  appear  on  its  face  that  an  actual  partition 
cannot  be  had.    DieJil  v.  Lwmbart,  9  Civ.  Pro.  R.  269. 

Prior  to  the  amendment  of  the  Code  in  1887,  an  action  of  parti- 
tion could  not  be  maintained  by  a  remainderman  or  reversioner 
where  there  interest  was  subject  to  that  of  one  holding  a  particu- 
lar estate  and  an  actual  partition  could  not  be  made,  and  the 
complaint  must  be  dismissed.  A  judgment  in  such  a  case  is  not 
an  irregularity  or  error  in  fact,  but  a  jurisdictional  defect,  and  the 
judgment  may  be  vacated  notwithstanding  more  than  one  year 
elapsed  between  the  time  of  entry  thereof  and  the  time  of  making 
the  motion.    Prior  v.  Hall,  13  Civ.  Pro.  E.  83. 

Section  1533  did  not  contemplate  that  the  tenant  for  life  should 
be  a  necessary  party  to  the  action,  but  the  right  to  make  him  the 
party  defendant  in  such  a  case  is  given  by  §  1532.  Prior  v.  Prior, 
49  Hun,  502,  15  Civ.  Pro.  E.  436,  18  St.  Eep.  566. 

Where  the  property  consists  of  one  house  and  lot  which  is  in- 
capable of  actual  partition  between  the  claimants,  no  sale  can  be 
ordered  without  the  written  consent  of  the  life  tenant.  Hemmje 
v.  Mevnen,  20  Supp.  619,  citing  Sullivan  v.  Sullivan,  66  IST.  Y.  37 ; 
Eughes  v.  Hughes,  11  Abb.  N.  C.  37,  affirming  30  Hun,  349 ; 
Woodward  v.  James,  115  N.  Y.  346 ;  Scheu  v.  Lehrdng,  31  Hun, 
183. 

A  conveyance  by  a  trustee  to  a  cestui  que  trust  which  does  not 
extinguish  the  trust,  gives  the  latter  no  status  to  maintain  parti- 
tion.    Thehaud  v.  Schermerhorn,  10  Abb.  N.  0.  72. 

Where  there  is  a  valid  express  trust  covering  the  whole  prop- 
erty, though  one  for  life,  partition  asked  by  a  remainderman  may 
be  refused.  Woodward  v.  Jamea,  115  IST.  Y.  346,  modifying  44 
Hun,  95,  which  affirmed  16  Abb.  N.  C.  246. 
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Where  a  will  devised  land  to  testator's  son  during  his  life,  and 
in  case  he  should  have  a  child  living  at  his  death,  to  such  child, 
their  heirs  and  assigns,  one  of  the  children  of  the  son  during  the 
latter's  life  conveyed  all  his  right,  title,  and  interest  in  the  land,  it 
was  held  that  this  was  a  contingent  remainder  which  was  alienable 
that  the  interest  of  the  child  who  made  the  conveyance  passed 
thereunder  and  he  could  not  after  his  father's  death  maintain  an 
action  of  partition.  Pickert  v.  Wmdecker,  73  Hun,  476,  56  St, 
Rep.  12,  26  Supp.  437. 

The  existence  of  a  life  estate  in  possession  of  all  the  property, 
prevents  partition  among  the  remaindermen.  Hughes  v.  Hughes, 
11  Abb.  N.  C.  37,  affirmed,  30  Hun,  349 ;  Sullivan  v.  Sullivan,  66 
If.  y.  37,  reversing  4  Hun,  198.  But  remaindermen  may  have 
partition  between  themselves,  notwithstanding  a  void  devise  in 
remainder  limited  on  a  valid  life  estate,  by  joining  the  devisees. 
Van  Brurd  v.  Van  BrwnJt,  14  St.  Eep.  887,  affirmed  on  another 
point.  111  N.  T.  178. 

Where  a  testator  has  converted  his  real  estate  into  personalty 
and  vested  the  legal  estate  in  trustees  during  the  lifetime  of  his 
widow,  until  her  death  a  disposition  of  the  property  would  not  be 
decreed  and  the  action  for  partition  cannot  be  maintained  by  a  re- 
mainderman. Underwood  v.  Curtis,  127  N.  Y.  523,  40  St.  Eep. 
255. 

In  an  action  by  a  remainderman  there  may  be  no  sale,  but 
where  actual  partition  cannot  be  had  the  complaint  must  be  dis- 
missed. Leaivy  v.  heavy,  79  Hun,  290,  60  St.  Eep.  561,  29  Supp. 
384,  31  Abb.  N.  C.  468. 

Sections  1533-1538  do  not  change  the  rule  relating  to  the  right 
of  remaindermen  to  maintain  partition  beyond  the  express  author- 
ity conferred  and  where  actual  partition  cannot  be  made  without 
prejudice  to  the  rights  of  respective  owners,  and  the  life  tenant 
does  not  consent  to  a  sale,  a  remainderman  cannot  maintain 
an  action.  Harding  v.  Craft,  21  App.  Div.  139,  47  Supp. 
450. 

No  person  although  interested  in  real  estate  can  maintain  an 
action  for  partition  unless  he  is  in  possession  or  entitled  to  im- 
mediate possession.  Present  partition  and  sale  of  real  estate  can- 
not be  compelled  by  a  remainderman,  while  the  life  tenant  is  still 
living,  without  his  assent.  Section  1533  is  not  intended  to  change 
the  law  but  simply  to  codify  it.     Mersereati  v.  Cam,p,  42  Misc. 
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253,  86  Supp.  568,  citing  Hwghes  v.  Hughes,  2  Civ.  Pro.  R  139, 
affirmed,  30  Hun,  349 ;  Cromwell  v.  Evil,  97  N.  Y.  209 ;  Cham- 
herlam  v,  Gleason,  163  N.  Y.  218. 

Possession  by  a  plaintiff  claiming  in  fee  is  not  necessary  to  the 
maintenance  of  an  action  of  partition.  Leidenthal  v.  Leidenthal, 
121  App.  Div.  269. 

Sub.  3.     When  Heir  may  Maintain  Action.     §  1537. 

§  1537.  When  Iieir  may  mauitain  action  for  partition  of  devised 
property. 

A  person  claiming  to  be  entitled,  as  a  joint  tenant  or  a  tenant  in  common, 
by  reason  of  his  being  an  heir  of  a  person  who  died,  holding  and  in  possession 
of  real  property,  may  maintain  an  action  for  the  partition  thereof,  whether 
he  is  in  or  out  of  possession,  notwithstanding  an  apparent  devise  thereof  to 
another  by  the  decedent,  and  possession  under  such  a  devise.  But  in  such  an 
action,  the  plaintiff  must  allege  and  establish  that  the  apparent  devise  is 
void. 

The  right  to  maintain  an  action  under  this  section  did  not  ex- 
ist until  the  passage  of  chapter  238,  Laws  1853.  It  is  an  entirely 
different  action  from  the  ordinary  action  of  partition  which  could 
only  be  brought  where  two  or  more  persons  held  and  were  in  pos- 
session of  real  property,  possession  being  a  necessary  ingredient 
to  the  maintenance  of  an  action.  This  action  was  an  innovation 
in  the  procedure  and  affords  a  new  and  different  right  of  action 
from  that  which  existed  before.  Bowen  v.  Sweeney,  22  Civ.  Pro. 
R.  79,  17  Supp.  752. 

Under  §  1537  plaintiff  is  permitted  to  bring  into  such  action  a 
cause  of  action  to  set  aside  the  will  of  the  former  owner  of  the 
property  sought  to  be  partitioned,  and  he  can  unite  with  it  other 
causes  of  action  arising  out  of  the  same  transactions  when  the 
acts  which  give  rise  to  such  other  causes  of  action  create  liens 
upon  real  estate  if  they  are  not  declared  invalid.  Best  v.  Zeh,  82 
Hun,  232,  affirmed,  146  K  Y.  363. 

In  Dixon  v.  Dixon,  38  Misc.  652,  78  Supp.  255,  the  court 
cited  Best  v.  Zeh,  82  Hun,  232,  affirmed,  146  IST.  Y.  363,  on  opin- 
ion below  to  the  point  that  the  provisions  of  §  1537  and  those 
following  have  been  construed  to  mean  that  all  persons  having  or 
claiming  to  have  an  interest  in  real  estate,  may  be  made  parties 
to  an  action  of  partition,  and  that  all  controversy  as  to  the  title 
may  be  disposed  of  in  the  action.  Reversed,  89  App.  Div.  603, 
85  Supp.  609. 

By  the  adoption  of  §  1537  the  old  rule  denying  to  a  party  par- 
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tition  of  lands  held  adversely  was  intentionally  changed  where 
such  adverse  holding  and  possession  is  under  a  devise  valid  on  its 
face,  but  in  fact  void,  and  this  purpose  ought  not  to  be  and  can- 
not be  thwarted  by  a  transfer  of  the  devisee's  apparent  title  to  a 
party  whose  title  and  possession  is  no  other  or  better  than  that  of 
th©  devisee.     Malaney  v.  Cronin,  44  Hun,  270. 

In  Voessing  v.  Voessing,  12  Hun,  678,  it  is  said  that  the  plain- 
tiffs could  allege  an  apparent  devise  in  their  father's  will  which 
was  void,  and  an  adjudication  to  that  effect.  It  was  proper  that 
they  should  allege  and  prove  that  fact,  it  being  essential  to  the 
plaintiff's  case  to  allege  the  devise  and  its  invalidity.  The  same 
rule  is  held  in  MoKeon  v.  Kearney,  57  How.  349,  which  also  holds 
it  is  only  where  the  whole  will  or  entire  devise  is  attacked  for 
invalidity  that  a  suit  or  proceeding  can  be  instituted  under  this 
statute.  Such  an  action  can  be  maintained,  notwithstanding  an 
adverse  possession,  and  the  case  may  be  tried  at  Special  Term 
with  the  aid  of  a  jury  to  pass  on  the  disputed  questions  of  fact. 
Hewlett  V.  Wood,  62  N.  Y.  75;  Ward  v.  Ward,  23  Hun,  431; 
Wager  v.  Wager,  23  Hun,  439.  In  Hall  v.  Hall,  81  N.  Y.  130,  it 
was  held  that  an  alien  could  not  take  by  devise,  the  action  being 
brought,  as  appears  by  the  statement  of  facts  under  this  provision 
of  the  statute,  to  partition  lands  where  the  devise  was  to  aliens. 
A  plaintiff,  an  heir-at-law  of  decedent,  has  a  right  to  show  in 
an  action  for  partition,  having  made  the  necessary  allegation, 
that  a  devise  to  an  executor  named  in  a  will  is  void,  and  that  the 
executor  has  no  power  of  sale,  and  that,  therefore,  the  title  to  the 
real  estate  left  by  the  decedent,  descended  to  his  heirs-at-law 
unaffected  by  such  attempted  devise.  It  is  no  answer  that  the 
defendant  objecting  does  not  claim  the  whole  of  the  real  estate 
devised.     Henderson  v.  Henderson,  44  Hun,  420. 

The  complaint  in  an  action  for  partition  brought  by  an  heir-at- 
law  of  a  testator,  under  §  1537  of  the  Code,  cannot  be  amended 
by  adding  an  averment  that  the  devisee  caused  the  death  of  the 
testator,  as  such  averment  does  not  tend  to  show  that  the  appa- 
rent devise  is  void.  Ellerson  v.  Westcott,  148  N.  Y.  149,  42 
N.  E.  Eep.  540,  reversing  88  Hun,  389,  34  N.  Y.  Supp.  813,  68 
St.  Rep.  751. 

A  surrogate's  decree  refusing  probate  to  a  will  devising  real 
and  personal  property  upon  the  ground  of  its  invalidity,  is  not 
ret  ttdjudicata  between  parties  to  a  subsequent  partition  action 
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brought  by  an  heir-at-law  of  a  testator  against  a  devisee  under 
the  will,  and  the  latter  is  entitled  to  have  the  validity  of  the  devise 
determined  by  a  jury,  although  he  may  have  voluntarily  appeared 
in  the  proceedings  before  the  surrogate  and  participated  therein. 
Corley  v.  McElmeel,  149  N.  Y.  228,  affirming  87  Hun,  23,  33 
Supp.  862,  followed,  Dresser  v.  Trwvis,  39  Misc.  358. 

Under  the  provisions  of  §  1537,  in  an  action  by  one  claim- 
ing to  be  entitled  as  joint  tenant  or  tenants  in  common  by  reason 
of  being  an  heir  of  a  decedent,  notwithstanding  an  apparent  de- 
vise by  the  decedent,  and  possession  under  such  devise,  the  burden 
is  on  plaintiff  to  establish  the  invalidity  of  the  devise.  Fischer 
r.  Langlotz,  100  Supp.  578. 

To  maintain  an  action  for  partition  on  the  theory  of  the  in- 
validity of  a  will,  plaintiff  must  show  that  he  is  an  heir-at-law. 
Hendriques  v.  Miriam  Osborne  Memorial  Home,  22  Misc.  653, 
51  Supp.  133,  affirmed,  28  App.  Div.  354,  51  Supp.  284.  Dis- 
missed, 157  N".  Y.  672. 

In  order  that  plaintiffs  out  of  possession  may  maintain  parti- 
tion under  this  section,  the  complaint  must  allege  that  plaintiffs 
claimed  lands  by  descent  from  an  ancestor,  who  died  in  possession 
of  the  same  and  that  the  lands  are  held  under  an  apparent  devise 
which  is  void.  Holder  v.  Holder,  40  App.  Div.  255,  59  Supp. 
204. 

In  Satterlee  v.  Eobie,  173  N.  Y.  91,  reversing  66  App.  Div. 
304,  72  Supp.  675,  the  court  considers  the  right  to  try  title  in 
partition,  citing  the  Code  provision  that  the  title  or  interest  of 
any  party  may  be  put  in  issue  by  pleading,  and  the  issue  tried 
by  jury.  It  is  held,  O'Brien,  J.,  in  opinion  of  the  court,  that 
under  the  provisions  of  the  Code  of  Procedure,  plaintiff  may  join, 
as  defendants  in  the  action,  persons  in  possession  of  the  real  estate 
■  in  question,  or  who  claim  some  interest,  the  nature  and  character 
of  which  is  unknown.  It  is  said  that  the  statute  "  is  broad  enough 
to  include  intruders,  trespassers  or  persons  claiming  title  or  some 
Tight  adverse  and  hostile  to  the  plaintiff.  It  would  seem  to  be 
plain  that  it  was  intended  to  permit  the  plaintiff  to  join  as  de- 
fendants parties  claiming  some  interest  in  the  property  although 
these  persons  might  not  in  any  legal  sense  be  co-tenants,  but 
claiming  adversely." 

It  is  further  said  that  in  principle  the  doctrine  of  Weston  v. 
Stoddard,  137  N.  Y.  119,  is  applicable;  and  the  court  adds,  that 
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no  good  reason  is  apparent  why  the  rights  of  persons  claiming 
under  a  hostile  title  cannot  be  tried  in  action  for  partition. 
Saterlee  v.  Kobbe,  supra,  is  followed  in  Place  v.  Kennedy,  89 
App.  Div.  167,  85  Supp.  766. 

In  d^reene  v.  Greene,  125  IST.  Y.  506,  it  was  held  in  an  action 
under  §  1537,  that  the  inhibition  against  a  partition  or  division 
for  six  years  was  void  and  that  the  devise  vested  in  the  sons  of 
the  testator  an  estate  in  fee  and  plaintiff  had  no  interest  in  the 
lands  sought  to  be  partitioned. 

In  an  action  under  this  section,  the  plaintiff  must  allege  and 
establish  that  the  apparent  devise  is  void.  Bowen  v.  Sweeney,  44 
St  Rep.  182. 

It  was  held  in  Hemmje  v.  Meinen,  20  Supp.  619,  that  an  action 
under  this  section  could  not  be  maintained  where  the  defendants 
were  not  in  either  actual  or  constructive  possession  under  the 
devise,  citing  Greene  v.  Greerve,  7  Supp.  30. 

Although  a  will  is  admitted  to  probate  after  the  trial  of  issues 
before  a  jury  which  found  in  favor  of  its  validity,  upon  which  an 
adjudication  was  entered  by  the  Surrogate's  Court  decreeing  the 
probate  to  be  valid,  yet  an  heir  can,  notwithstanding  such  decree, 
retry  the  question  of  its  validity  as  to  the  realty  and  obtain  a 
verdict  and  judgment  that  the  will  is  invalid.  Bowen  v.  Sweeney, 
89  Hun,  359,  35  Supp.  400,  affirmed,  154  N.  Y.  780. 

A  gift  of  the  residuary  estate  to  executors  to  pay  half  the 
income  to  testator's  sons  during  the  life  of  each  respectively  and 
at  the  end  of  the  life  estate  one-half  of  the  estate  to  the  issue  then 
living  of  the  deceased  son,  gives  the  sons  no  legal  title  to  support 
an  action  for  partition.  McLean  v.  McLean,  50  St.  Rep.  509,  21 
Supp.  326. 

An  action  brought  by  an  heir-at-law  to  partition  real  property 
inherited  by  him  may  proceed,  though  proceedings  are  pending 
for  the  disposition  of  the  real  property  of  the  ancestor  for  the 
payment  of  his  debts.  Reubel  v.  Beubel,  47  Misc.  474,  45  Supp. 
372. 

One  seeking  a  partition  as  heir  may  embody  in  his  complaint 
an  action  to  set  aside  a  deed  made  by  the  ancestor,  and  the  ques- 
tion of  delivery  and  acceptance  of  the  deed  and  the  identity  of 
the  grantee  may  be  determined  in  such  action.  Leidenthal  v. 
Leidenthal,  121  App.  Div.  269. 
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Sub.  4.    Possession  Necessary. 

The  party  bringing  the  action  must  be  in  either  actual  or  con- 
structive possession  of  the  lands  sought  to  be  partitioned. 
O'Dougherty  v.  Aldrich,  5  Den.  385 ;  Howell  v.  Mills,  7  Lans. 
193;  Florence  v.  Hopkins,  46  JST.  Y.  182;  Therasson  v.  White, 
62  How.  62 ;  Sullivan  v.  Sullivan,  66  N.  Y.  37;  Burhans  v.  Bur- 
hans,  %  Barb.  Ch.  398 ;  Boyd  v.  Dowie,  65  Barb.  387 ;  Brownell 
V.  Brownell,  19  Wend.  367.  Ownership  in  fee  and  a  constructive 
possession,  such  as  the  law  draws  to  the  title,  is  sufficient  to  main- 
tain tbe  action.  Wainman  v.  Hampton,  110  N".  Y.  429.  Where 
title  is  in  heirs,  it  authorizes  partition.  Grant  v.  Keator,  117 
K  Y.  369. 

One  of  the  several  co-tenants  can  maintain  the  action,  although 
another  holds  adversely,  if  the  adverse  possession  has  not  run  a 
sufficient  time  to  extinguish  plaintiff's  title.  Weston  v.  Stoddard, 
137  K  Y.  119. 

The  seizin  of  one  co-tenant,  unless  proved  to  be  adverse,  is  the 
seizin  of  all,  and  either  may  institute  proceedings  for  partition, 
ahhough  not  personally  in  possession.  Hitchcock  v.  Skinner, 
Hoff.  Ch.  21;  Beehe  v.  Griffing,  14  IST.  Y.  238;  Florence  v.  Hop- 
kins, 46  N.  Y.  182 ;  Blakeley  v.  Calder,  15  N.  Y.  617.  The  latter 
case  was,  as  stated  in  Sullivan  v.  Sullivan,  66  IST.  Y.  37,  solely 
between  remaindermen.  Where  the  plaintiff  has  neither  actual 
nor  constructive  possession,  the  court  is  boimd  to  notice  the  ob- 
jection in  behalf  of  infant  parties.  Fleet  v.  Borland,  11  How. 
489. 

Section  1532  must  be  read  as  part  of  the  article  to  which  it 
pertains  and  cannot  be  construed  so  literally  as  to  render  nuga- 
tory the  plain  purpose  of  the  provisions  with  which  it  is  asso- 
ciated. What  is  meant  by  possession  is  a  present  right  to  the  pos- 
session as  distinguished  from  the  eases  in  the  next  section  where 
under  certain  circumstances  the  remainderman  may  bring  the 
action.    Weston  v.  Stoddard,  50  St.  Rep.  169,  137  IsT.  Y.  119. 

Tenants  in  common  are  constructively  in  possession  and  when 
one  of  several  is  in  actual  possession,  his  possession  will,  in  the 
absence  of  any  act  of  ouster  on  his  part,  inure  to  the  benefit  of  all, 
and  any  one  of  them  can  maintain  a  suit  for  partition.  Wavnnum 
V.  Hampton,  20  Week.  Dig.  68. 

Adverse  possession  to  be  effectual  as  such,  must  be  open  and 
unequivocal  and  so  notoriously  hostile  as  to  be  productive  of 
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ouster  of  the  co-tenants,  before  they  are  denied  the  right  of  action 
for  partition,  and  put  to  that  of  ejectment.  Hulse  v.  Hulse,  23 
St.  Eep.  123 ;  s.  c,  17  Civ.  Pro.  K  92,  5  N.  Y.  Supp.  747. 

The  provisions  of  §  1537  allowing  partition  by  one  claiming  to 
be  an  heir  whether  in  or  out  of  possession,  does  not  relieve  a 
plaintiff  from  the  common-law  rule  requiring  him  to  be  actually 
or  constructively  in  possession.  Oreene  v.  Greene,  23  St,  Kep. 
869 ;  s.  c,  7  N.  Y.  Supp.  30. 

This  section  is  construed  in  connection  with  1533  in  Prior  v. 
Hall,  13  Civ.  Pro.  E.  83.  Where  the  parties  own  separate  parcels, 
and  are  not  in  possession,  a  partition  cannot  be  had.  Darwers  v. 
Doherty,  14  Abb.  106.  Partition  cannot  be  had  where  the  parties 
own  separate  parcels  and  are  not  in  possession  of  any  portion  of 
the  land,  either  as  joint  tenants  or  tenants  in  common.  Boyd  v. 
Dowie,  65  Barb.  237. 

The  action  of  partition  cannot  be  made  to  substitute  for  eject- 
ment or  for  an  action  to  establish  the  title  of  adverse  claimants, 
and  possession  actual  or  constructive  is  essential  to  its  mainte- 
nance.   Haskell  v.  Queen,  50  St.  Kep.  414,  21  Supp.  357. 

Biglow  V.  Biglow,  39  App.  Div.  103,  56  Supp.  794,  holding 
that  the  present  right  of  possession  is  sufficient  to  entitle  the  party 
to  maintain  partition,  and  that  the  adverse  possession  by  a  co- 
tenant,  if  it  has  not  existed  long  enough  to  distinguish  plaintiffs 
title,  will  not  prevent  the  maintenance  of  the  action,  is  cited  with 
approval  in  Satterlee  v.  Eobhe,  173  N.  Y.  91  (97). 

The  possession  necessary  to  the  maintenance  of  an  action  of 
partition,  is  that  constructive  possession  which  follows  the  title, 
and  not  the  actual  physical  possession.  Drake  v.  Drake,  61  App. 
Div.  1,  70  Supp.  163. 

A  person  entitled  to  possession  of  real  property,  save  for  an 
alleged  adverse  title  of  his  tenant  which  is  challenged,  may  main- 
tain an  action  for  partition,  although  the  co-tenants  may  be  in 
the  actual  and  exclusive  possession  thereof  under  such  title,  and 
in  such  action  he  is  entitled  to  have  the  validity  of  such  title 
determined,  and  if  found  to  be  invalid,  entitled  to  have  a  judgment 
in  partition.     Drake  v.  Drake,  61  App.  Div.  1,  70  Supp.  163. 

Question  of  title  may  be  tried  even  though  defendants  claim  in 
hostility  and  are  in  possession.  Satterlee  v.  Kobbe,  173  N.  T. 
91  (97). 
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Snb.  5.    Wills  and  Trust  Estates. 

Where  the  will  devises  no  land  to  the  executors  as  such,  but 
directs  them  to  set  apart  certain  premises  to  be  sold  if  necessary, 
and  if  not  sold,  devises  them  to  testator's  children,  the  executors 
do  not  hold  such  relation  toward  the  heirs-at-law  as  will  prevent 
one  of  them,  who  is  a  devisee  from  maintaining  partition  and 
purchasing  upon  the  sale.  Hunt  v.  Alexander,  19  App.  Div.  76, 
45  Supp.  814. 

The  existence  of  a  power  of  sale  which  it  may  be  necessary  to 
exercise,  but  which  is  not  imperative,  is  not  a  bar  to  an  action 
to  partition  lands;  but  where  such  action  is  brought  within  three 
years  after  the  granting  of  letters  testamentary,  the  lands,  whether 
partitioned  or  sold,  will  remain  charged  with  the  debts  of  the 
testator.    Wood  v.  Hubbard,  29  App.  Div.  166,  51  Supp.  526. 

A  child  bom  after  the  execution  of  the  parents'  will  and  within 
the  protection  of  the  statute  so  as  to  be  entitled  to  a  share  of  real 
estate,  the  legal  title  to  which  stood  in  the  name  of  one  claiming 
under  the  parent's  legatee,  might  maintain  partition  for  her  share. 
Obecny  v.  Goetz,  116  App.  Div.  807,  102  Supp.  232. 

Partition  may  be  had  of  lands  of  which  infants  are  co-tenants, 
whose  mother's  title  came  through  the  will  of  her  mother,  which 
contained  a  power  of  sale,  which  it  is  urged  may  be  exercised 
instead  of  maintaining  the  action  of  partition  where  the  will  of 
the  mother  of  the  infants,  under  which  they  claim,  requires  ju- 
dicial interpretation.  Hoyden  v.  Sugden,  48  Misc.  108,  96  Supp. 
681. 

The  heirs  of  a  testator  who  has,  by  will,  created  a  valid  life 
estate  followed  by  a  void  remainder,  cannot,  merely  as  rever- 
sioners, maintain  an  action  under  this  section  which  applies, 
where  the  apparent  devise  of  the  present  estate  is  alleged  and 
proved  to  be  void.  Oarvey  v.  Union  Trust  Co.,  29  App.  Div.  513, 
52  Supp.  260. 

A  tenant  in  common  cannot,  by  his  deed  or  will,  impair  or 
postpone  the  rights  of  his  co-tenants  to  have  and  fully  enjoy  their 
shares  of  the  real  estate.  He  cannot,  by  a  devise  or  grant  to  his 
children  or  other  persons,  postpone  the  power  of  alienation  dur- 
ing two  lives  or  for  any  other  period  and  thereby  prevent  a  par- 
tition or  a  sale,  where  the  property  is  so  situated  that  the  court 
would  be  required  to  order  a  sale  and  thus  prevent  his  co-tenants 
from  having  the  remedy  given  them  by  the  statute.     If  all  the 


1536  PAETITION. 

tenants  in  common  derive  their  estate  througli  the  same  will  or 
deed,  and  if,  under  the  instrument,  when  one  becomes  of  age 
he  is  entitled  to  have  his  share,  he  may  maintain  partition  and 
have  a  sale  if  necessary,  for  it  no  longer  would  be  in  contra- 
vention of  the  instrument,  but  in  accordance  with  its  provisions, 
giving  to  him  the  immediate  right  to  possess  his  share.  It  is 
only  where  the  tenants  in  common  derive  their  estate  through  a 
deed  or  will,  where  all  are  infants  or  in  which  the  right  of  division 
and  possession  of  the  adult  as  well  as  the  infant  tenants  in  com- 
mon are  postponed  until  the  happening  of  a  specific  event  that  the 
statute  applies.  O'Donoghue  v.  Smith,  184  N.  Y.  365,  affirming 
85  App.  Div.  324,  83  Supp.  398. 

A  sale  in  partition  may  properly  be  had  though  children  yet 
unborn  may  come  into  existence  and  have  an  interest  in  a  tes- 
tamentary trust,  the  trustee  being  a  party  to  the  action.  Dwight 
V.  Lawrertce,  111  App.  Div.  616,  98  Supp.  76. 

A  conveyance  by  a  trustee  to  a  cestui  que  trust  which  does  not 
extinguish  the  trust,  gives  the  latter  no  status  to  maintain  parti- 
tion. Thehcmd  v.  SchermerJiorn,  10  Abb.  N.  C.  72.  The  exist- 
ence of  a  power  of  sale  would  not  prevent  partition  where  it  is  a 
mere  power  and  entirely  discretionary  as  to  time  of  execution. 
Duffy  V.  Duffy,  50  Hun,  266,  3  Supp.  23,  affirmed,  130  K  Y. 
654.  Partition  is  properly  ordered  where  the  power  of  sale  in  the 
executor  would  need  the  aid  of  the  court  to  fix  the  time  when  it 
could  be  had.     Underhill  v.  Underhill,  4  St.  Hep.  858. 

An  action  for  partition  of  lands,  which  were  subject  to  a  valid 
power  of  sale  in  the  executors  of  a  will,  sustained  when  the  ex- 
ecutors for  more  than  twenty-five  years  had  omitted  to  execute 
the  power,  and  most  of  the  parties  interested  had  conveyed  their 
title  in  the  property,  and  thus  elected  to  dispense  with  the  power 
of  sale  in  the  will.  Purdy  v.  Wright,  44  Hun,  239,  citing  sev- 
eral authorities. 

It  was  held  that  the  statute  prohibits  partition  where  the  pro- 
visions of  a  will  prevent  the  lands  of  infants  from  being  sold,  and 
where  a  partition  would  defeat  the  instrument.  Muller  v.  Sirupp- 
mam/n,  55  How.  521.  The  provision  of  the  statute  referred  to  in 
that  decision  was  repealed  by  chapter  245,  Laws  1880 ;  by  §  2357 
the  limitation  is  only  applied  to  sales  of  infant's  real  estate  by 
order  of  the  court. 

Where  the  power  of  sale  in  a  will  does  not  convert  the  land  into 
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personalty  and  can  be  executed  by  tbe  esxecutors  only  for  tbe 
purpose  of  administering  the  estate  committed  to  their  charge  as 
such,  and  was  a  mere  collateral  one  and  not  appurtenant  to  any 
estate  granted  to  or  trust  reposed  in  the  executors,  it  was  held  that 
it  was  not  a  bar  to  an  action  in  equity  to  effect  the  division  of 
the  real  estate.  Mellen  v.  Banning,  72  Hun,  176,  25  Supp.  542, 
approved.  Palmer  v.  Marshall,  81  Hun,  15,  30  Supp.  567. 

Ordinarily  land  directed  to  be  sold  by  executors  descends  to 
the  heirs  subject  to  be  defeated  by  the  execution  of  the  power, 
and  partition  cannot  be  maintained.  McGregor  v.  McGregor,  22 
Week.  Dig.  305 ;  Davies  v.  Davies,  15  Week.  Dig.  118. 

Where  a  testator  devised  real  estate  and  authorized  his  widow 
to  "  sell  and  dispose  of  said  estate  at  auction  and  to  convey  the 
same  with  full  power  to  execute  and  give  a  sufficient  deed  in  law 
therefor,"  the  widow  being  one  of  the  legatees  as  well  as  execu- 
trix, the  power  to  sell  did  not  prevent  the  bringing  of  an  action 
to  partition  such  real  estate  by  one  of  the  heirs-at-law,  having  an 
interest  therein.  Duffy  v.  Duffy,  50  Hun,  266 ;  s.  c,  3  N.  T. 
Supp.  23,  19  St.  Eep.  228,  affirmed,  130  N.  Y.  654. 

As  to  when  a  trustee  or  cest'wi  que  trust  may  maintain  parti- 
tion, see  note  on  "  Parties  in  Partition,"  28  Abb.  N.  C.  124. 

A  cestui  que  trust  cannot  maintain  an  action  of  partition  even 
though  the  trustees  were  made  parties  defendant  and  allowed  the 
judgment  to  be  taken  by  default.  Harris  v.  Larhins,  22  Hun, 
488. 

A  trustee  for  an  infant  of  an  undivided  half  of  real  estate  can- 
not divest  the  title  of  the  infant  by  partition.  Uhl  v.  Lowghran, 
22  St.  Eep.  459,  affirming  17  St.  Rep.  763 ;  s.  c,  14  Civ.  Pro.  E. 
344. 

The  right  of  plaintiff  to  maintain  partition  was  denied  in  Wood- 
ward V.  James,  115  E".  Y.  246,  modifying  44  Hun,  95,  which 
affirmed  16  Abb.  N.  C.  246,  where  the  executrix  took  the  whole 
estate  in  trust  to  invest,  manage,  and  control  it  and  to  pay  the 
taxes,  expenses,  and  interest  and  after  reserving  to  herself  annu- 
ally one-half  of  the  gross  income,  to  pay  the  balance  remaining 
from  the  other  half  to  the  remainderman,  such  trusts  continuing 
during  her  life. 

It  was  held  that  the  action  would  not  lie  where  it  appeared 
plaintiff's  mother  had  devised  the  property  in  trust  and  out  of 
Actions,  Vol.  11—97 
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the  rents  and  profits  had  bequeathed  a  certain  sum  to  the  plaintiff. 
Donnelly  v.  Donnelly,  50  St.  Eep.  250,  21  Supp.  684. 

Or  where  it  appeared  that  a  grant  had  been  made  by  the  ancestor 
to  plaintiff's  wife  upon  an  agreement  that  the  conveyance  should 
be  accepted  as  an  advancement  and  extinguishment  of  any  claim 
by  plaintiff  as  heir.  Palmer  v.  Culhertson,  48  St.  Eep.  505,  20 
Supp.  391. 

Testator  by  his  will  gave  his  real  estate  to  his  executors  in  trust 
to  sell  and  divide  the  proceeds  into  equal  shares  and  apply  the 
income  to  the  use  of  his  several  children  during  minority  and  to 
pay  the  principal  to  them  respectively  on  coming  of  age.  By  a 
codicil  he  revoked  the  power  of  sale,  directed  the  lands  to  be  held 
upon  the  same  trust  as  the  proceeds  of  sale  under  the  will  and  gave 
the  executors  power  to  partition  and  allot  to  any  child  his  share  on 
coming  of  age.  Held,  that  this  did  not  authorize  the  executors  to 
sell  the  realty  in  case  an  actual  partition  could  not  be  made,  nor 
could  a  sale  be  made  in  a  partition  action  during  the  minority  of 
any  of  the  children.  O'Donoghue  v.  Boies,  92  Hun,  3,  37  N.  Y. 
Supp.  961,  73  St.  Eep.  10,  affirmed,  159  N.  T.  87,  where  it  was 
queried  whether  the  fact  that  a  sale  of  an  infant's  real  estate  iu 
partition  was  contrary  to  the  law  and  therefore  forbidden  by 
statute  constitutes  a  jurisdictional  defect  which  exposes  the  judg- 
ment in  partition  to  attack  as  void  for  want  of  jurisdiction,  when 
set  up  in  another  action  as  a  source  of  title,  although  the  court  had 
jurisdiction  of  the  parties  and  of  the  general  subject  of  partition. 

Where  a  valid  express  trust  is  created,  and  the  legal  title  vests  in 
the  trustee,  a  partition  cannot  be  decreed.  Morse  v.  Morse,  85 
ISr.  T.  53 ;  Davies  v.  Davies,  15  Week.  Dig.  118,  affirmed,  92  IST.  Y. 
633. 

A  testator  devised  his  estate  to  his  wife  for  life,  upon  her  death 
the  estate  was  devised  to  the  children  but  not  to  be  divided  among 
them  until  the  youngest  child  should  come  of  age;  the  mother 
having  died,  it  was  held  that  the  trust  was  terminated  but  that 
there  could  be  no  partition  of  the  real  estate  until  the  time  ap- 
pointed.    Zuenzer  v.  Minzenmair,  20  Misc.  212,  45  Supp.  372. 

A  trustee  with  power  to  receive  the  rents  and  profits,  and  sell  the 
lands  and  invest  the  proceeds,  can  maintain  partition.  Oallie  v. 
'Eagle,  65  Barb.  583.  Although  a  tenant  in  common  is  trustee  for 
some  of  the  other  tenants,  he  may  maintain  the  action.  Cheesman 
V.  Thorn.  1  Edw.  629. 
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Partition  cannot  be  maintained  where  it  would  defeat  the  inten- 
tion of  the  ancestor  of  the  parties  that  the  division  should  be 
postponed  until  a  certain  time,  or  cause  a  breach  of  a  valid  express 
trust  created  by  his  will.  Sicker  v.  Sicker,  23  Misc.  73Y,  53  Supp. 
106.  Where  a  will  creates  a  valid  trust  during  the  life  of  the  tes- 
tator's widow,  the  fact  that  it  also  contains  a  direction  for  accumu- 
lations which  may  be  invalid,  does  not  entitle  the  heirs-at-law  to 
maintain  an  action  of  partition  during  the  life  of  the  widow. 
Garvey  v.  Union  Trust  Co.,  29  App.  Div.  513,  52  Supp.  260. 

"While  an  express  trust  continues  in  existence  a  trustee  cannot 
give  consent  to  a  sale  of  land  in  an  action  of  partition  brought  by  a 
remainderman.  Peirson  v.  Van  Bergen,  23  Misc.  547,  52  Supp. 
890.  Where  the  provisions  of  a  will  work  a  conversion  of  the  tes- 
tator's realty  into  personalty  and  vest  the  latter  in  a  trustee,  a 
child,  entitled  to  a  distributive  share  of  the  proceeds,  takes  no  title 
to  the  realty  and  therefore  cannot  maintain  an  action  to  partition 
it.  McGowan  v.  Tiift,  35  Misc.  603,  72  Supp.  132,  citing  Power 
V.  Cassidy,  79  N.  Y.  602 ;  Salisbury  v.  Slade,  160  N.  Y.  278 ; 
Morse  v.  Morse,  85  N.  Y.  53;  Lent  v.  Howard,  89  N.  Y,  169; 
Gourley  v.  Campbell,  66  K  Y.  169. 

Beneficiaries  imder  a  vdll,  who  took  the  proceeds  of  property 
devised  in  trust,  upon  a  sale  and  division  after  a  term  for  life, 
cannot  maintain  partition  upon  the  death  of  the  life  beneficiary, 
though  the  trustees  are  also  dead,  and  the  trust  devolves  upon  the 
Supreme  Court  and  not  upon  the  administrator,  with  the  will 
annexed.  Horsfield  v.  Black,  40  App.  Div.  264,  57  N.  Y.  Supp. 
1006. 

A  discretionary  power  in  trust  for  the  purpose  of  sale  and  distri- 
bution does  not  stand  in  the  way  of  a  suit  for  partition.  Miller  v. 
Miller,  22  Misc.  582,  49  Supp.  407. 

Where  the  power  of  sale  was  discretionary  in  its  terms  and  there 
was  nothing  to  show  an  intention  on  the  part  of  a  testatrix  to 
charge  the  legacies  on  her  real  estate,  it  was  held  that  an  action  at 
partition  could  be  maintained.  Carberry  v.  Ennis,  72  App.  Div. 
489,  76  Supp.  537. 

One  cestui  que  trust  can  maintain  partition  against  a  trustee  who 
has  purchased  the  interest  of  the  other  cestui  que  trust.  Ster- 
ricker  v.  Dickenson,  9  Barb.  516. 

Where  real  estate  vested  in  the  testator's  children  at  his  death, 
subject  to  the  power  given  the  executor  to  partition,  it  was  held 
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that  such  children  could  not  maintain  an  action  for  partition  pend- 
ing the  existence  of  the  right  in  the  executor  to  exercise  his  powers. 
Henderson  v.  Henderson,  113  N.  Y.  1,  reversing  46  Hun,  509. 

Where  a  testator  directed  his  executors  to  sell  his  real  estate  and 
distribute  the  proceeds  among  persons  named  in  his  will,  such  real 
estate  is  deemed  converted  into  personalty,  and  partition  cannot  be 
had.     Fritz  v.  Fritz,  43  St.  Eep.  755,  17  Supp.  801. 

Sub.  6.    Partnership  Property. 

In  Darrow  v.  Calkins,  154  N.  Y.  503,  the  court  in  passing  upon 
the  question  as  to  the  character  of  partnership  property  purchased 
with  partnership  funds,  as  to  whether  it  should  descend  to  the 
heirs  or  personal  representatives,  considered  the  rule  with  regard 
to  the  character  of  partnership  real  estate,  holding  that  the  current 
of  American  decision  supports  the  rule  that  in  the  absence  of  an 
express  or  implied  agreement  between  the  partners  to  the  con- 
trary, partnership  real  estate  retains  its  character,  as  such,  with 
all  the  incidents  of  that  species  of  property,  between  the  partners, 
and  between  a  surviving  partner  and  the  real  and  personal  repre- 
sentatives of  a  deceased  partner,  except  that  each  share  is  im- 
pressed with  a  trust  implied  by  law  in  favor  of  the  other  partner, 
that  so  far  as  it  is  necessary  it  shall  be  first  applied  to  the  pay- 
ment of  partnership  obligations  and  the  payment  of  any  balance 
found  to  be  due  from  one  partner  to  the  other  on  winding  up  the 
partnership  affairs. 

Darrow  v.  Calkins,  154  N.  Y.  503,  was  cited  and  followed  in 
Smith  v.  Cowles,  81  App.  Div.  328,  81  Supp.  524,  where  it  was 
held  that  when  it  is  not  necessary  to  resort  to  real  estate  for  the 
payment  of  firm  debts,  or  for  the  adjustment  of  a  balance  between 
the  partners,  the  heirs  of  a  deceased  partner  may  maintain  an 
action  to  partition  the  property.  In  that  case  the  partners  had 
taken  title  to  the  property  in  their  individual  names,  and  the 
property  was  not  used  in  the  co-partners  business,  although  pur- 
chased with  co-partnership  funds,  nor  was  there  any  agreement 
that  it  should  be  held  as  partnership  property. 

In  Levine  v.  Goldsmith,  83  App.  Div.  399,  82  Supp.  299,  the 
court  cites  Darrow  v.  Calkins,  154  N.  Y.  503,  and  quotes  fvom 
the  opinion  the  following  language :  "  The  working  out  of  the 
mutual  rights  which  grew  out  of  the  partnership  relation  does  not 
seem  to  require  that  the  character  of  the  property  should  hs 
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changed  until  the  occasion  arises  for  a  conversion,  and  then  only  to 
the  extent  required."  This  citation  is  followed  by  a  holding  in 
the-  case  then  at  bar,  that  the  legal  title  of  the  parties  being  that 
of  tenants  in  common,  the  incidents  of  that  tenancy  were  pre- 
served, and  either  of  the  tenants  in  common  had  the  right  to 
have  the  property  partitioned,  that  being  a  case  where  the  tenants 
in  common  were  co-partners,  and  it  was  claimed  that  the  real 
estate  was  partnership  property  and  could  not  be  partitioned. 

Where  one  partner,  in  settlement  of  his  interest  upon  dissolu- 
tion, took  real  estate  held  by  the  firm,  and,  although  no  deed  was 
executed  to  him,  he  and  his  heirs  held  the  property  adversely  to 
the  other  partner  for  over  twenty  years,  and  until  the  death  of  the 
latter,  an  action  cannot  be  maintained  by  the  heirs  of  the  latter 
to  partition  the  property.  Yan  Wagenen  v.  Iselin,  36  App.  Div. 
429,  65  Supp.  385. 

Sub.  7.    Husband  and  Wife. 

A  married  woman  may  compel  her  husband  to  make  partition 
of  land  in  which  they  are  co-tenants.  Moore  v.  Moore,  4Y  IT.  Y. 
468.  Where  husband  and  wife  are  tenants  by  the  entirety  —  citing 
Berths  v.  Nurmn,  92  N.  Y.  152  —  a  deed  executed  by  the  wife 
conveys  no  title,  and  her  grantee  cannot  maintain  partition. 
Zorntlein  v.  Brown,  100  N.  Y.  12. 

Nor  between  husband  and  wife  of  land  conveyed  to  them,  their 
heirs  and  assigns,  by  a  deed  not  indicating  that  they  are  to  hold, 
as  joint  tenants  or  tenants  in  common,  or  have  a  several  interest, 
because  the  survivor  takes  the  whole.  Miller  v.  Miller,  9  Abb. 
(N.  S.)  444. 

Where  a  wife  holds  as  joint  tenant  with  her  husband  and  not 
as  tenant  by  the  entirety,  the  action  of  partition  can  be  main- 
tained by  a  party  acquimg  her  interest  by  conveyanca  Foss  v. 
Fay,  129  K  Y.  17,  distinguishing  BeHles  v.  Nunan,  92  N.  Y.  152. 

Where  husband  and  wife  are  tenants  by  the  entirety,  an  action 
of  partition  cannot  be  maintained.  Banzer  v.  Banzer,  10  Misc. 
24,  30  Supp.  803. 

The  action  may  be  maintained  between  husband  and  wife  as 
joint  tenants  where  the  deed  under  which  they  hold  was  made 
subsequent  to  chapter  4Y2,  Laws  of  1880,  and  expressly  conveys 
the  land  to  them  as  joint  tenants.  Wurz  v.  Wurz,  27  Abb. 
N.  C.  58. 
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ARTICLE    IV. 

BESTEICTIONS  AND  REGTILATIOIIS  AS  TO  PABTITION  BY  AN 

INFANT. 

Subd.  I.  Authority  necessary  from  the  Surrogate' s  Court,  1542. 

§  1534.  Id.;  by  an  infant,  1542. 
Subd.  2.    Guardian  ad  litem,  in  partition,  1545. 

§  IS3S-   Guardian  ad  litem,  how  appointed,  1545. 
Subd.  3.   Security  required  from  guardian  ad  litem,  155 1. 

§  1536.   Security,  1551. 

Sub.  1.    Authority  Necessary  from  the  Surrogate's  Court.    §  1534. 

§   1534.  Id.;  by  an  infant. 

An  action  for  the  partition  of  real  property  shall  not  be  brought  by  an 
infant,  except  by  the  written  authority  of  the  surrogate  of  the  county  in 
which  the  property,  or  a  part  thereof,  is  situated.  The  authority  shall  not  be 
given,  unless  the  surrogate  is  satisfied,  by  affidavit  or  other  competent  evidence, 
that  the  interests  of  the  infant  will  be  promoted  by  bringing  the  action.  A 
judgment  for  a  partition  or  sale  shall  not  be  rendered  in  such  an  action, 
unless  the  court  is  satisfied  that  the  interests  of  the  infant  will  be  promoted 
thereby,  and  that  fact  is  expressly  recited  in  the  judgment. 

The  authority  to  allow  the  action  to  be  brought  was,  prior  to 
the  present  Code,  lodged  with  the  Supreme  Court.  The  codifiers 
state  that  it  was  given  to  the  surrogate  as  the  proper  oificer,  and 
for  the  reason  that  it  is  also  the  duty  of  the  court  in  which  the 
action  is  brought  to  exercise  a  supervision  over  the  interests  of 
infants,  and  an  additional  safeguard  is  thus  created.  It  must 
appear  that  the  interests  of  the  infant  require  that  partition 
should  be  made  or  a  sale  had,  or  the  order  vrill  not  be  madej 
Lansing  v.  Gulick,  26  How.  250 ;  and  a  failure  to  comply  with 
this  requirement  is  radical  and  fatal.  Clark  v.  Clark,  21  How. 
479;  Struppman  v.  Muller,  52  How.  211. 

The  application  should  be  made  by  petition,  and  is  on  behalf 
of  the  infant  by  his  general  guardian,  if  he  has  one,  and  if  not,  by 
a  relative  if  the  infant  is  under  fourteen,  or  by  the  infant  himself 
if  over  fourteen.  It  may  be  ex  parte,  but  must  be  verified.  It 
need  not  be  entitled,  and  should  set  forth  the  facts  showing  that 
the  infant  is  entitled  to  a  partition  and  generally  the  reasons  why 
he  applies  for  leave  to  bring  suit,  and  whether  the  parties  own 
any  other  lands  in  common.  The  court,  on  being  satisfied  that 
the  interests  of  the  infant  require  a  partition,  will  grant  the  order. 
Van  Santvoord's  Equity  Practice,  vol.  2,  p.  9. 

Where  the  petition  was  made  to  the  Supreme  Court  and  was 
sent  to  a  referee,  it  was  held  that  his  report  should  show  the  facts 
on  which  he  based  his  conclusion,  that  the  court  might  judge  of 
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the  necessity  for  partition.  Matter  of  Marsac,  15  How.  383. 
The  conditions  upon  which  the  suit  may  be  brought  by  the  infant 
must  be  strictly  complied  with;  the  mere  joinder  with  an  infant 
as  a  co-plaintiff  of  a  tenant  in  common  will  not  dispense  with  the 
necessity  on  the  part  of  the  infant  of  obtaining  the  authority  to 
sue,  which  is  a  condition  precedent  to  maintain  the  action  or 
authorizing  a  decree  of  sale.  Matter  of  Marsac,  15  How.  383; 
Struppmcm  v.  Muller,  52  How.  211 ;  In  re  Stratton,  1  Johns.  509 ; 
In  re  Sharp,  10  Johns.  486 ;  Clark  v.  Clark,  21  How.  479 ;  Lansing 
V.  Chilick,  26  How.  250. 

Thompson  v.  Hart,  58  App.  Div.  439,  69  Supp.  223,  afiSrmed, 
169  N.  Y.  571,  holds  that  the  right  to  maintain  partition  in  an 
infant  depends  upon  the  consent  of  the  surrogate,  and  the  court 
must  be  satisfied  that  the  interests  of  the  infant  will  be  promoted 
by  the  judgment  awarding  partition,  citing  Campbell  v.  Stokes, 
142  N.  Y.  23.  The  consent  of  the  surrogate  to  the  maintenance  of 
an  action  by  partition  by  an  infant  plaintiff  may  be  obtained  after 
the  action  has  been  commenced.  Pearsail  v.  Bosehrook,  42  Misc. 
10,  85  Supp.  526. 

Where  plaintiff  brought  a  partition  suit  in  his  individual  capac- 
ity, and  as  guardian  for  his  three  infant  children,  and  neglected 
to  obtain  the  right  to  sue  on  the  infant's  behalf,  and  to  give  the 
security  required  by  the  statute,  it  was  held  to  be  a  jurisdictional 
defect.    Muller  v.  Naumann,  85  App.  Div.  337,  83  Supp.  488. 

Attention  is  called  to  the  clause  of  Rule  65  requiring  the 
petition  to  state  whether  or  not  the  parties  own  any  other  lands 
in  common.  An  omission  to  comply  with  the  rule  is,  however, 
only  an  irregularity  and  not  ground  for  demurrer.  Pritchard 
V.  Dratt,  32  Hun,  417. 

In  O'Donaghue  v.  Smith,  184  N.  Y.  365,  affirming  85  App. 
Div.  324,  83  Supp.  398,  the  court,  opinion,  Haight,  J.,  discusses 
the  provisions  of  the  Code,  with  reference  to  the  right  of  infants 
to  bring  partition;  calling  attention  to  the  fact  that  under  the 
Revised  Statutes  no  one  but  adults  could  institute  such  an  action ; 
holding,  that  while  the  legislature  has  given  infants  the  right  to 
instittite  partition  upon  first  obtaining  leave  of  the  court  showing 
they  would  be  benefited  thereby,  this  leave  should  only  be  granted 
in  a  clear  case  upon  showing  the  necessity  therefor,  and  in  cases 
where  the  prohibition  of  the  statute  does  not  apply. 
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Affidavit  on  Application  for  Leave  for  Infant  to  Bring  Suit. 

(Title.) 

State  of  New^  York,  i 
County  of  Ulster,      j"**-' 

Charles  D.  Bruyn  and  James  V.  Bniyn,  both  of  the  city  of  Kings- 
ton, N.  Y.,  being  severally  duly  sworn,  say,  and  each  for  himself  says, 
that  the  said  James  V.  Bruyn  is  an  infant  under  the  age  of  twenty- 
one  years,  to-wit,  of  the  age  of  nineteen  years,  and  the  said  Charles  D. 
Bruyn  is  the  general  guardian  of  the  person  and  estate  of  the  said 
James  V.  Bruyn ;  that  the  said  James  V.  Bruyn  is  the  owner  as  tenant 
in  common  with  Cornelius  Bruyn,  of  (here  insert  description).  The 
parties  own  no  other  lands  in  common;  that,  in  the  opinion  of  de- 
ponents, a  suit  should  be  instituted  by  said  infant  for  the  partition  of 
said  property,  and  that  the  following  are  deponent's  reasons  for  such 
opinion;  that  said  property  is  worth  about  $15,000;  that  the  amount 
of  annual  taxes  thereon  are  about  $300  or  more ;  that  the  gross  income 
of  said  real  estate  is  only  $125,  and  that  it  is  a  constant  expense  to  the 
said  infant,  and  he  derives  no  income  or  benefit  from  its  ownership, 
and  deponents  further  say  that  Charles  D.  Bruyn,  acting  for  said 
James  V.  Bruyn,  has  made  earnest  and  persistent  effort  with  said 
Cornelius  Bruyn  to  bring  about  an  amicable  division  of  said  real 
estate,  so  that  each  might  have  his  equitable  and  just  share  thereof, 
but  without  any  favorable  result,  and  these  deponents  are  satisfied 
that  no  friendly  division  thereof  can  be  made. 

(Jurat.)  C.  D.  BEUYN, 

JAMES  V.  BETJYN. 

Order  Granting  Infant  Leave  to  Bring  Suit. 
ULSTER  SURROGATE'S  COURT. 


In  the  Matteb  of  the  Application  of 
JAMES  V.  BRUYN,  an  Infant,  fob  Leave 
TO  Being  a  Paetition  Suit  Against  his 
Co-tenant  in  Common,  CORNELIUS 
BRtTYN. 


I,  Oliver  P.  Carpenter,  surrogate  of  Ulster  county,  being  satisfied 
by  the  affidavits  of  Charles  D.  Bruyn  and  James  V.  Bruyn,  dated 
May  25,  1907,  that  James  V.  Bruyn,  who  is  an  infant  of  the  age  of 
nineteen  years,  is  the  owner  of  the  equal  undivided  one-half  of  the 
real  estate  described  in  said  affidavit,  situated  in  the  town  of  Gardi- 
ner, and  in  the  city  of  Kingston,  Ulster  county,  as  tenants  in  common 
with  Cornelius  Bruyn,  and  that  the  interests  of  said  infant  will  be 
promoted  by  his  bringing  an  action  for  the  partition  of  said  property, 
do  hereby  authorize  said  James  V.  Bruyn  to  bring  said  action. 

OLIVBE  P.  CAEPBNTEE, 

Surrogate. 
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Sub.  2.    Guardian  ad  Litem  in  Partition.    §  1535. 

§  1535.  Guardian  ad  litem;  how  appointed. 

A  guardian  ad  litem  for  an  infant  party,  in  an  action  for  partition,  can  be 
appointed  only  by  the  court. 

See  Code,  §§  470,  471,  and  Supreme.  Court  Rules  49  and  50, 
and  Jennings  v.  Jenrvmgs,  2  Abb.  6,  as  to  appointment  of  guar- 
dian ad  litem. 

The  guardian  ad  litem  can  be  appointed  only  by  the  court  and 
cannot  be  made  at  chambers.  Lyle  v.  Smith,  13  How.  104 ;  Va- 
rian  v.  Stevens,  2  Duer,  635.  The  general  guardian  for  the  in- 
fant cannot  act  without  being  appointed  guardian  ad  litem,.  In 
re  Stratton,  1  Johns.  509 ;  In  re  Sharp,  10  Johns.  486 ;  Clark  v. 
ClarTc,  21  How.  479 ;  Lansing  v.  Gulick,  26  How.  250 ;  Strupp- 
man  v.  Mutter,  52  How.  211.  See  Rogers  v.  McLean^,  34  'N.  Y. 
636.  But  he  is  a  proper  person  to  make  the  application.  Rogers 
V.  McLean,  34  N.  Y.  536.  He  need  not  necessarily  be  appointed 
guardian  ad  litem.  Cooh  v.  Rawdon,  6  How.  223.  If  no  guar- 
dian is  appointed,  the  decree  is  irregular  and  the  error  cannot 
be  excused  although  the  infant  has  come  of  age  and  tendered  a 
release.  Kohler  v.  Kohler,  2  Edw.  69.  But  the  want  of  verifica- 
tion to  a  petition  for  the  appointment  of  a  guardian  ad  litem  may 
be  supplied  after  judgment,  or  perhaps  dispensed  with.  Yam 
Wych  T.  Hardy,  20  How.  222,  affirmed,  4  Abb.  Ct.  of  App.  Dec. 
496;  Rogers  v.  McLean,  11  Abb.  44,  affirmed,  34  N.  Y.  536. 
And  the  omission  of  the  guardian  to  file  his  answer  or  give  a 
notice  of  appearance,  will  not  affect  the  validity  if  such  answer  be 
filed  mmc  pro  tunc  after  judgment,  by  order  of  the  court.  Alt- 
hause  v.  Radde,  3  Bosw.  410.  See,  also,  Bogert  v.  Bogert,  45 
Barb.  121. 

It  is  further  held  in  the  last  case  that  a  party  entitled  and 
intending  to  commence  an  action  of  partition  may,  before  service 
of  summons,  procure  a  guardian  for  a  minor  defendant  to  be  ap- 
pointed, and  that  service  on  the  person  so  appointed  is  good  ser- 
vice on  the  minor.  And  in  Wood  v.  Martin,  66  Barb.  241,  it  is 
said  that  an  infant  over  fourteen  may  apply  for  the  appointment 
of  a  guardian  ad  litem  before  service  of  a  summons  upon  him, 
and  that  as  to  those  under  fourteen,  an  appointment  before  ser- 
vice is,  at  most,  an  irregularity  to  which  objection  must  be  taken 
within  a  reasonable  time.  See,  however,  Wilkes  v.  Wilkes,  1 
Barb.  Ch.  72,  that  the  plaintiff  must  wait  twenty  days  after  service 
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of  summons  on  infant  defendant  before  he  can  apply  for  such 
appointment.     It  is  also  held  in  Glover  v.  Haws,  19  Abb.  161, 
note ;  in  Grant  v.  Van  Schoonhoven,  9  Paige,  255,  and  IngersoU 
V.  Mangam,  84  IST.  Y.  622,  that  a  guardian  ad  litem  for  an  infant 
defendant  cannot  be  appointed  until  after  service  of  summons, 
either  personal  or  substituted,  on  him.     This  case  seems  to  dis- 
tinguish Gotendorf  v.  Goldschmidt,  83  N.  Y.  110,  as  a  decision 
under  the  rule  relating  to  partition  under  the  Revised  Statutes 
and  not  now  applicable.     The  statute,  as  to  partition  as  it  then 
stood,  is  discussed  in  Crogan  v.  Ldvvngston,  17  N.  Y.  218.     The 
cases  cited  and  Thistle  v.  Thistle,  66  How.  472,  sfeem  to  be  prac- 
tically overruled  in  IngersoU  v.  Mangam,  84  N.  Y.  622,  under 
the  present  Code.     See,  also,  language  of  §  471.     The  appoint- 
ment of  guardian  is  regulated  by  §  471,  which  takes  the  placa,of 
§  116  of  the  old  Code. 

As  to  appointment  of  guardian  for  infant  out  of  the  State,  see 
§  473.  If,  in  fact-,  a  guardian  has  no  adverse  interest,  title  is  not 
defective,  although  that  fact  be  not  stated  in  the  petition  as  the 
rule  requires.     Dishrow  v.  Folger,  5  Abb.  53. 

A  variance  between  the  name  of  an  infant,  as  stated  in  the 
complaint,  and  in  the  petition  for  the  appointment  of  a  guardian, 
may  be  disregarded  as  immaterial.  Yarian  v.  Stevens,  2  Duer, 
635. 

In  the  absence  of  proof  the  regularity  of  the  appointment  of  a 
guardian  ad  litem  will  be  presumed.  Brick's  Estate,  15  Abb.  12. 
An  infant  defendant  must  appear,  and  defend  by  a  guardian  ad 
Utem — '  Comstock  y.  Ca/rr,  6  Wend.  526  — ■  and  he  cannot  during 
infancy  waive  that  defect.     Maynard  v.  Downer,  13  Wend.  575. 

Where,  in  partition  proceedings,  an  infant  defendant  was  a 
resident  of  this  State,  but  was,  during  the  pendency  of  this  action, 
temporarily  residing  in  Italy,  and  the  plaintiff  in  the  action  was 
the  father  of  the  infant,  and  resided  in  this  State,  an  order  was 
made  designating  a  person  to  be  the  guardian  ad  litem  for  said 
infant,  unless  he  or  some  one  in  his  behalf  procured  such  a  guard- 
ian to  be  appointed  in  ten  days  after  the  service  of  the  copy  of 
the  order,  and  the  court  then  directed  that  the  service  of  that 
order  should  be  made  upon  the  plaintiff  to  the  action,  who  was 
the  father  of  the  infant  Held,  that  such  service,  to  be  regular 
must  be  made  upon  the  father  of  the  infant  within  this  State,  and 
a  service  upon  the  father  in  Paris  would  not  be  a  compliance  with 
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the  order.  TJhl  v.  Longhran,  17  St.  Rep.  763 ;  s.  c,  14  Civ,  Pro. 
E.  344,  affirmed,  22  St.  Eep.  459. 

There  is  no  way  in  which  an  infant  can  be  brought  into  court 
in  partition  except  by  personal  or  substituted  service,  and  until 
this  is  done  no  guardian  can  be  appointed.  Walter  v.  DeGrcmf, 
19  Abb.  N.  C.  406,  but  where  infants  are  represented  by  guardian 
they  are  bound  as  much  as  adults.  Pi-ior  v.  Prior,  18  St.  Eep. 
566.  It  is  said  in  Weed  v.  Paine,  13  Abb.  N.  C.  200,  that  the 
court  has  power  independently  of  the  Code,  to  award  compensa- 
tion to  the  guardian  ad  litem. 

See  Moulton  v.  MouUon,  47  Hun,  606 ;  s.  c,  15  St.  Eep.  157, 
as  to  service  on  infant  out  of  the  State  by  publication  in  partition. 

Where  the  trial  court  erroneously  held  that  the  infant  plaintiff 
did  not  have  such  an  interest  in  the  land  as  to  entitle  him  to  main- 
tain the  action,  judgment  should  be  reversed,  although  the  court 
held  that  partition  might  be  denied  on  the  ground  that  it  would 
not  be  for  the  best  interests  of  the  infant.  Thompson  v.  Hart,  58 
App.  Div.  439,  69  Supp.  223,  affirmed,  on  opinion  below,  169  'N. 
T.  571. 

In  O'Donoghue  v.  Smith,  85  App.  Div.  324,  83  Supp.  398, 
affirmed  184  'N.  Y.  365,  the  court,  discusses  the  question  of  juris- 
diction arising  upon  the  appointment  of  a  guardian  ad  litem  for 
an  infant  residing  out  of  the  State,  upon  the  petition  of  a  mother. 
An  affidavit  was  presented  to  the  court  showing  the  fact  that  ser- 
vice had  been  made  upon  the  infant,  but  did  not  state  when  or 
where  such  service  was  made.  At  the  time  the  action  was  com- 
menced the  infant  resided  out  of  the  State,  and  service  had  been 
made  upon  her  there.  The  mother  afterward  petitioned  for  the 
appointment  of  a  guardian  ad  litem.  It  was  held  that  the  court 
had  jurisdiction  to  entertain  an  action  of  partition.  The  hold- 
ing was  said  to  be  under  the  provisions  of  the  Eevised  Statutes. 
Citing  Gotendorf  v.  Ooldschmidt,  83  N.  Y.  110;  Ingersoll  v. 
Mangam,  84  N  Y.  622,  627.  The  court  adds  that  it  is  un- 
necessary to  inquire  in  that  case  how  far  the  law  has  been  changed 
or  modified  by  the  Code. 

When  service  of  a  summons  upon  infant  defendants  is  by  pub- 
lication the  court  does  not  acquire  jurisdiction  to  bind  a  guardian 
Old  litem  or  to  render  judgment  before  the  expiration  of  the  period 
of  publication.  Barrow  v.  Calhvns,  154  K  Y.  503,  affirming  6 
App.  Div.  28,  39  Supp.  527. 
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While  the  Supreme  Court,  having  jurisdiction  of  an  action  in 
partition  and  the  parties  therein,  has  the  power  and  it  is  its  duty, 
on  a  direct  application,  to  vacate  orders  appointing  guardians  ad 
litem  for  infant  defendants,  or  on  appeal  from  such  orders  to  set 
the  appointments  aside,  because  made  in  violation  of  the  rule  of 
the  Supreme  Court  (Kule  49)  providing  that  "  no  person  shall 
be  appointed  guardian  ad  litem  "  who  is  "  connected  in  business 
with  the  attorney  or  counsel  of  the  adverse  party,"  an  error  of  the 
court  in  this  respect  does  not  deprive  the  court  of  jurisdiction  or 
render  the  interlocutory  judgment  directing  the  sale  voidable; 
such  error  can  be  corrected  only  by  appeal  or  by  motion  to  set  aside 
the  order  appointing  the  guardian  ad  litem.  Parish  v.  Parish, 
175  K  Y.  181. 

In  view  of  the  fact  that  a  guardian  ad  litem  in  partition  as  pro- 
vided in  this  section,  can  only  be  appointed  at  a  term  of  the  court, 
it  will  be  convenient  frequently  in  bringing  an  action  where  in- 
fants are  parties,  to  serve  motion  papers  for  a  day  later  than  the 
expiration  of  the  time  to  answer,  for  the  appointment  of  a  guardian 
ad  litem,.  In  ease  application  is  made  for  a  guardian  on  the  part 
of  the  infant,  of  course  no  further  proceedings  are  to  be  had,  but 
if  no  such  application  is  made,  the  guardian  may  then  be  ap- 
pointed upon  such  notice  on  application  to  the  court. 

Petition  for  Appointment  of  Guardian  ad  Litem  for  Infant  Plaintiff. 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  James  V.  Bruyn  of  the  city  of  Kingston,  N.  Y., 
respectfully  shows  that  he  is  an  infant  of  the  age  of  nineteen  years. 
That  your  petitioner  is  about  to  commence  an  action  in  the  Supreme 
Court  of  the  State  of  New  York,  against  Cornelius  Bruyn,  for  the 
partition  of  all  the  real  estate  owned  by  the  said  Cornelius  Bruyn 
and  your  petitioner  as  tenants  in  common,  which  real  estate  is  all 
situate  in  the  county  of  Ulster,  New  York. 

That  the  surrogate  of  the  county  of  Ulster  has  duly  made  an  order 
granting  your  petitioner  leave  to  bring  such  action.  And  your  peti- 
tioner prays  that  Charles  D.  Bruyn  of  the  city  of  Kingston,  N.  Y., 
who  is  the  general  guardian  of  your  petitioner  and  is  a  competent  and 
responsible  person,  and  fully  competent  to  understand  and  protect 
the  rights  of  your  petitioner,  and  has  no  interest  adverse  thereto,  may 
be  appointed  to  prosecute  the  said  action  for  your  petitioner,  as  his 
guardian,  pursuant  to  the  statute  in  such  case  made  and  provided. 

Dated  May  25,  1907.  JAMES  V.  BKUYN. 

Affidavit  by  Proposed  Guardian. 

Ulster  County,  ss.: 

Charles  D.  Bruyn  of  the  city  of  Kingston,  N.  Y.,  being  duly  sworn, 
says,  that  he  is  the  person  named  in  the  annexed  petition  for  appoint- 
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ment  as  guardian  of  James  V.  Bruyn,  an  infant,  in  an  action  about  to 
be  commenced  by  said  James  V.  Bruyn  against  Cornelius  Bruyn  and 
others;  that  he  is  of  suflBcient  ability  to  answer  to  said  infant  for  any 
damages  which  may  be  sustained  by  his  negligence  or  misconduct  in 
the  prosecution  of  said  suits,  and  is  worth  the  sum  of  $10,000  over 
and  above  all  debts  and  liabilities  owed  or  incurred  by  him,  and 
exclusive  of  property  exempt  from  levy  and  sale  under  execution. 
(Jurat.)  C.  D.  BEUYN. 

Order  Appointing  Gnaxdian  ad  Litem  for  Infant  Plaintiff. 

(Caption.) 


In  the  Mattee  of  the  Petition  op  JAMES 
V.  BRUYN,  AN  Infant,  fob  the  Appoint- 
ment OF  A  GUAKDIAN  AD  LITEM. 

On  reading  and  filing  the  annexed  petition  of  James  V.  Bruyn,'  for 
the  appointment  of  Charles  D.  Bruyn,  as  his  guardian  ad  litem,  and 
the  consent  of  said  Charles  D.  Bruyn,  duly  acknowledged,  and  it 
being  made  satisfactorily  to  appear  to  the  courts  that  the  said  Charles 
D.  Bruyn  is  a  competent  and  responsible  person:  Now,  on  motion 
of  C.  A.  &  E.  Fowler,  attorneys  for  said  James  V.  Bruyn, 

Ordered,  that  Charles  D.  Bruyn,  of  the  city  of  Kingston,  N.  Y., 
be  and  he  hereby  is  appointed  guardian  ad  litem  of  James  V.  Bruyn, 
infant  above  named,  and  authorized  to  prosecute  for  him,  as  such 
guardian,  the  action  mentioned  in  the  annexed  petition,  on  his  execut- 
ing to  the  people  of  this  State,  and  duly  acknowledging  and  filing  a 
bond  in  the  penalty  of  $1,000,  with  two  sureties  conditioned  for  the 
faithful  discharge  of  the  trust  committed  to  him  as  guardian,  and  to 
render  a  ]ust  and  true  account  of  his  guardianship  in  any  court  or 
place  when  thereunto  required. 

J.  P.  BAENAED, 

J.  S.  C. 

Notice  to  Infant  Defendant  to  have  Guardian  ad  Litem  Appointed. 
SUPREME  COURT  — Ulster  County. 


AMASA  HUMPHREY 

agst. 

ELGIN  HORNBECK  and   Othebs. 


To  Amelia  Hoknbeck,  Mary  A.  Hornbeck  and  Geo.  K.  Hornbeck, 
mfant  defendants,  who  have  no  general  or  testamentary  guardian: 
Take  notice,  that  unless  you  procure  the  appointment  of  a  guardian 
od  litem,  to  appear  and  defend  this  action,  on  your  behalf,  within 
twenty  days  after  the  personal  service  of  the  summons  in  this  action 
upon  you,  an  application  will  be  made  to  this  court  at  a  Special  Term 
thereof,  to  be  held  at  the  Judge's  chambers,  in  the  city  of  Kingston, 
fiaid  county,  on  the  29th  day  of  December,  1906,  at  the  opening  of  the 
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court,  on  that  day  or  as  soon  thereafter  as  counsel  can  be  heard,  for 
an  order  appointing  some  competent  and  responsible  person  guardian 
ad,  litem  for  you,  and  authorizing  and  directing  him  to  appear  and 
defend  the  above  action  in  your  behalf,  or  for  such  other  or  further 
order  or  relief  as  may  be  just. 
Dated  November  19,  1906.  Yours,  etc., 

WILLIAM  D.  BEINNIBE, 

Attorney  for  Plaintiff. 

Order  Appointing  Guardian  for  Infant  Defendant. 

(Caption.) 


AMASA  HUMPHREY 
agst. 
EGLIN     HORNBECK,     AURELIA     HORN- 
BECK,  MARY  A.  HORNBECK,  GEORGE 
K.  HORNBECK  and  Others. 


On  reading  and  filing  the  notice  to  appoint  guardian  ad  litem,  and 
proof  of  service  of  the  same,  and  af&davit  of  one  of  the  attorneys  of 
the  plaintiff,  verified  December  29,  1906,  showing  that  neither  of  the 
above-named  infant  defendants,  Aurelia  K.  Hornbeck,  Mary  A.  Horn- 
beck  and  George  K.  Hornbeck,  had  caused  to  be  appointed  in  this 
action  a  guardian  ad  litem,  and  affidavit  of  John  C.  Van  Etten,  about 
to  be  appointed  guardian  ad  litem  of  the  above  infant  defendants, 
verified  December  29,  1906,  showing  that  he  is  qualified  to  act  as 
guardian  under  Eule  49  of  the  Supreme  Court:  Now,  on  motion  of 
William  D.  Brinnier,  the  attorney  of  the  above  plaintiff,  it  is  ordered 
that  John  G.  Van  Etten,  Esq.,  of  the  city  of  Kingston,  an  attorney 
of  this  court,  be  and  he  hereby  is  appointed  guardian  ad  litem  of 
Aurelia  Hornbeck,  Mary  A.  Hornbeck  and  George  K.  Hornbeck,  and 
authorized  to  appear  for  them  as  such  guardian,  and,  as  the  action 
is  one  for  partition  of  real  property,  it  is  further  ordered  that  said 
guardian,  before  his  appointment  shall  become  final,  shall  execute  to 
the  People  of  the  State  of  New  York,  and  acknowledge  and  file  in  the 
Ulster  county  clerk's  office,  a  bond,  with  at  least  one  surety,  in  the 
penalty  of  $200,  in  form  and  sufficiency  to  be  approved  by  the  court, 
conditioned  for  the  faithful  discharge  of  the  trust  committed  to  him 
as  such  guardian;  that  he  will  render  a  just  and  true  account  of  his 
guardianship  in  any  court  or  place  where  thereto  required. 

Petition  by  Defendant  to  Appoint  Guardian  ad  Litem. 

SUPREME  COURT  —  Ulsteb  Countt. 


JOHN  A.  LOUTHER  and   Others 

agst. 

ELIZA  LOUTHER  and  Othees. 


] 


To  the  Supreme  Court  of  the  State  of  New  YorTc: 

The  petition  of  Eliza  Louther,  the  mother  of  Burton  Louther,  an 
infant  under  the  age  of  fourteen  years,  respectfully  shows :    That  the 
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said  Burton  Louther  was  thirteen  years  of  age  on  the  15th  day  of 
June,  1906,  and  your  petitioner  is  his  mother. 

That  an  action  has  been  commenced  in  this  court,  against  the  said 
infant,  by  John  A.  Louther  and  Jennie,  his  wife,  for  a  division  and 
partition  of  certain  real  estate,  situate  in  the  town  of  Saugerties, 
TJlster  county,  N.  Y.,  and  for  sale  of  the  premises  if  it  shall  appear 
that  a  partition  thereof  cannot  be  made  without  great  prejudice  to 
the  owners.  That  the  summons  in  said  action  was  served  on  said 
infant,  and  on  your  petitioner  on  the  19th  day  of  November,  1906, 
and  no  guardian  ad  litem  has  been  appointed  for  said  infant,  and  he 
has  no  general  or  testamentary  guardian. 

Wherefore  your  petitioner  prays  that  the  court  may  appoint  a  suit- 
able and  disinterested  person  to  be  a  guardian  for  the  said  infant,  for 
the  special  purpose  of  taking  charge  of  the  interests  of  the  said  iafant 
in  relation  to  the  proceedings  for  a  partition  of  the  premises  above 
mentioned. 

ELIZA  LOUTHER. 

(Add  verification  as  to  pleading.) 

Affidavit  as  to  Besponsibility  of  Guardian  and  Consent  to  Act  as  Saoh. 

SUPREME  COURT. 

JOHN  LOUTHER 

agst. 

ELIZA  LOUTHER  and  Othebs. 


Ulster  County,  ss.: 

Charles  Davis,  of  said  county,  being  duly  sworn,  says  that  he  resides 
in  the  city  of  Kingston,  said  county. 

That  he  is  an  attorney  and  counselor  of  this  court,  and  if  fully 
competent  to  understand  and  protect  the  rights  of  Burton  Louther, 
the  infant  defendant,  in  the  above  action,  and  has  no  interest  adverse 
to  that  of  said  infant,  and  is  not  connected  in  business  with  the 
attorney  or  counselor  of  the  adverse  parties,  or  of  any  of  them.  That 
he  is  of  sufficient  financial  ability  to  answer  to  the  said  infant  for  any 
damage  which  may  be  sustained  by  his  negligence  or  misconduct  in 
the  defence  of  this  action,  and  is  worth  over  $500  over'  and  above  all 
his  debts  and  liabilities,  besides  property  exempt  by  law  from  execu- 
tion, and  that  his  property  consists  of  unincumbered  real  estate,  in 
the  said  county  of  Ulster,  worth  over  $1,000. 

(Jurat.) 

Consent  to  Act  as  Guardian. 

I  hereby  consent  to  become  the  guardian  ad  litem  of  the  defendant. 
Burton  Louther,  in  the  above  action. 

Dated  March  6,  1907.  CHARLES  DAVIS. 

(Add  acknowledgment,  usual  form.) 

Sub.  3.    Security  Required  from  Guardian  ad  Litem.    §  1536. 

§  1536.  [Am'd,  1884.]     Secnrity. 

The  security  to  be  given  by  the  guardian  ad  litem  for  an  infant  party,  in  an 
action  for  partition,  must  be  a  bond  to  the  people  of  this  State,  executed  by 
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him  and  one  or  more  sureties,  as  the  court  directs,  in  a  sum  fixed  by  the  court, 
conditioned  for  the  faithful  discharge  of  the  trust  committed  to  him  as 
guardian,  and  to  render  a  just  and  true  account  of  his  guardianship,  in  any 
court  or  place,  when  thereunto  required.  The  bond  must  be  filed  with  the 
clerk,  before  the  guardian  enters  upon  the  execution  of  his  duties;  and  it 
cannot  be  dispensed  with,  although  he  is  the  general  guardian  of  the  infant. 

The  bond  must  be  sufficient,  and  must  be  executed  by  the  guard- 
ian himself  with  sureties.  Clarh  v.  Clarh,  14  Abb.  299 ;  Lansing 
V.  Oulick,  26  How.  250;  Jennings  v.  Jennings,  2  Abb.  6. 

It  is  erroneous  in  an  action  of  partition  to  allow  an  infant  to 
act  by  guardian  without  security.  Strup'pman  v.  Mutter,  52  How. 
211. 

The  bond  should  be  filed  before  the  guardian  enters  upon  the 
discharge  of  his  duties,  but  may  be  filed  at  any  time,  even  after 
judgment  nunc  pro  tunc.  Croghan  v.  Livingston,  25  Barb.  336, 
affirmed,  17  N.  Y.  218. 

Chapter  277,  Laws  of  1852,  giving  authority  for  filing  or  guard- 
ian bonds  after  judgment,  is  repealed  by  Laws  1880. 

An  order  of  the  court  appointing  a  guardian  ad  litem  of  an 
infant  in  partition  which  failed  to  direct  the  guardian  to  give  a 
bond  in  compliance  with  this  section,  is  held  defective  and  the 
judgment  thereafter  rendered  in  the  action  does  not  bind  the 
infant.  The  failure  to  file  a  bond  before  entering  upon  the  ex- 
ecution of  his  duties  by  a  guardian  cannot  be  cured  by  an  order 
nunc  pro  tunc  amending  the  proceedings  made  without  notice  to 
the  infant  in  person  or  to  the  other  parties  in  the  suit.  An  attor- 
ney for  a  party  in  a  partition  suit  has  no  power  under  his  original 
employment  more  than  a  year  after  judgment  to  consent  to  the 
entry  of  orders  amending  proceedings  nunc  pro  tunc.  Walter  v. 
DeOraff,  19  Abb.  N.  C.  406 ;  s.  c,  11  St.  Rep.  274. 

In  Shaw  v.  Lawrence,  14  How.  94,  the  bond  filed  was  allowed 
to  be  amended  on  petition,  verified  by  all  the  obligors  specifying 
the  alterations,  and  containing  a  consent  to  the  amendment,  and 
a  new  surety  may  be  united  on  consent  of  such  obligors. 

The  clerk  when  appointed  as  guardian  ad  litem  in  partition 
must  give  security  as  required  by  this  section,  and  the  court  has 
no  power  to  relieve  him  therefrom.     Fisher  v.  Lyon,  34  Hun,  183. 

It  seems  a  separate  bond  should  be  given  for  each  infant  defend- 
ant, but  an  omission  so  to  do  will  not  affect  the  jurisdiction  of 
the  court.  Reed  v.  Reed,  46  Hun,  212 ;  s.  c,  11  Ct  Eep.  524, 
affirmed,  107  N.  Y.  545.     The  same  case  holds  that  the  guardian 
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is  liable  to  the  infants  for  failure  to  discharge  his  duty  and  that 
is  their  only  remedy  therefor. 

Where  a  bond  given  by  a  guardian  ad  litem  for  an  infant  de- 
fendant, ran  to  "  People  of  the  State  of  New  York  to  be  paid  to 
said  infants,"  etc.,  the  infants  were  not  previously  named  and 
were  named  in  the  conditions  of  the  bond,  it  was  held  that  there 
was  a  substantial  compliance  with  the  provisions  of  §  1536,  and 
that  a  separate  bond  for  each  infant  was  not  imperatively  required. 
Crouter  v.  Crouter,  133  N.  Y.  55. 

Guardian's  Bond. 

Know  all  men  by  these  presents  that  we,  Charles  Davis  and  Amasa 
Humphrey,  both  of  the  city  of  Kingston,  Ulster  county,  New  York, 
are  held  and  firmly  bound  unto  the  People  of  the  State  of  New  York, 
in  the  penal  sum  of  $500,  for  which,  well  and  truly  to  be  paid,  we 
bind  ourselves,  our  heirs,  executors,  administrators  and  assigns,  jointly 
aod  severally,  firmly  by  these  presents. 

Whereas,  by  an  order  duly  made  by  the  Supreme  Court  of  the  State 
of  New  York  at  a  Special  Term  thereof,  held  at  the  courthouse  in  the 
city  of  Kingston  this  10th  day  of  March,  1888,  the  said  Charles  Davis 
was  appointed  guardian  ad  litem  of  Burton  Louther,  an  infant  de- 
fendant itt  an  action  to  partition  real  estate  brought  by  John  A. 
Louther  and  others;  said  guardian  being  required  to  give  the  security 
hereby  given.  Now,  therefore,  the  condition  of  this  obligation  is  such 
that  if  the  said  Charles  Davis  shall  faithfully  discharge  the  trust 
committed  to  him  as  such  guardian,  and  render  a  just  and  true  ac- 
count therein  in  all  respects,  then  this  obligation  is  to  be  void,  other- 
wise to  remain  ia  full  force. 

In  presence  of 

(Signatures.)  (Seals.) 

ARTICLE    V. 

NECESSARY   AND   PROPEK  PARTIES. 

Suid.  I.    Who  are  necessary  and  proper  parties,  1553. 

§  1538  \Inpart.'\    Who  must  he  parties,  1553. 

§  1594.    When  the  state  is  interested,  1554. 
Subd.  2.  Lienors  and  creditors  as  parties,  1563. 

§  1539.    Who  may  be  made  parties,  1563. 

§  1540.    Who  may  he  made  parties;  as  to  persons  having  liens,  1563. 
Suhd.  3.  Parties  and  proceedings  where  action  is  brought  within  three 
years  from  issue  of  letters,  1566. 

§  1538  \In  part.'\    Who  must  be  parties,  1566. 
Subd.  4.   Supplemental  summons  in  case  of  death  of  party,  1569. 

§  1588.   Proceedings  on  death  of  parties,  1569. 

Sub.  1.    Who  are  Necessary  and  Proper  Parties,    §§  1538  [in  part], 

1594. 
§  1538.  [In  part.]     Who  mnst  be  parties. 

1^617  person  having  an  undivided  share,  in  possession  or  otherwise,  in  the 
property,  as  tenant  in  fee,  for  life,  by  the  curtesy,  or  for  years;  every  person 
Actions,  Vol.  II  —  98 
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entitled  to  the  reversion,  remainder  or  Inheritance  of  an  undivided  share,  after 
the  determination  of  a  particular  estate  therein;  every  person  who,  by  any 
contingency  contained  in  a  devise  or  grant,  or  otherwise,  is  or  may  become 
entitled  to  a  beneficial  interest  in  an  undivided  share  thereof,  provided  that 
where  a  future  estate  or  interest  is  limited  in  any  contingency  to  the  persons 
who  shall  compose  a  certain  class  upon  the  happening  of  a  future  event,  it 
shall  be  sufficient  to  make  parties  to  the  action  the  persons  who  would  have 
been  entitled  to  such  estate  or  interest  if  such  event  had  happened  immediately 
before  the  commencement  of  the  action,  every  person  having  an  inchoate  right 
of  dower  in  an  undivided  share  in  the  property;  and  every  person  having  a 
right  of  dower  in  the  property,  or  any  part  thereof,  which  has  not  been 
admeasured,  must  be  made  a  party  to  an  action  for  a  partition.  But  no  person, 
other  than  a  joint  tenant,  or  a  tenant  in  common  of  the  property  shall  be  a 
plaintiff  in  the  action. 

§   1594.  When  the  State  is  interested. 

The  people  of  the  State  may  be  made  a  party  defendant  to  an  action  for  the 
partition  of  real  property,  in  the  same  manner  as  a  private  person.  In  such 
a  case  the  summons  must  be  served  upon  the  attorney-general,  who  must 
appear  in  behalf  of  the  people. 

The  original  §  1538  was  very  brief  and  taken  from  Eevised 
Statutes,  as  amended  in  1890  and  1896.  It  was  subsequently 
amended  by  Laws  1897,  chapter  726 ;  Laws  1898,  chapter  78,  and 
Laws  1905,  chapter  662.  The  headline  of  the  section  as  it  now 
stands  is  misleading,  in  that  it  is  simply  "  Who  must  be  Parties," 
while  the  section  provides  for  the  entire  procedure,  where  the 
action  is  brought  before  the  expiration  of  three  years  from  the 
granting  of  letters  of  administration  or  letters  testamentary,  in- 
cluding not  only  the  entry  of  judgment  and  sale  of  the  property, 
but  disposition  of  the  proceeds. 

For  this  reason  the  section  as  it  stood  originally  only  is  con- 
sidered under  this  subdivision  treating  of  necessary  and  proper 
parties.  That  portion  of  the  section  which  was  added  which 
makes  it  necessary  that  executors  and  administrators  shall  be  made 
parties  under  the  circumstances  set  forth,  is  treated  in  the  next 
subdivision. 

The  provisions  of  §  1539,  which  follow  under  subd.  2  of  this 
article,  relate  to  right  to  make  a  tenant  by  the  curtesy,  for  life  or 
for  years  a  party,  also  those  entitled  to  a  remainder  or  reversion. 
For  convenience  the  authorities  as  to  such  parties  are  given  under 
this  subdivision. 

It  was  said  in  TiUon  v.  Vail,  53  Hun,  324,  6  Supp.  146,  appeal 
dismissed,  117  IST.  Y.  525,  that  the  prohibition  of  §  1538  as  to  any 
other  person  than  a  joint  tenant  or  tenant  in  common,  being  en- 
titled to  bring  the  action,  was  injected  into  the  law  by  the  codifier 
and  did  not  exist  in  the  Revised  Statutes. 
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All  tenants  in  common  must  be  made  parties.  Bwrhans  v.  Buir- 
Jians,  2  Barb.  Ch.  398.  Eemaindermen  should  be  parties  and  are 
necessary  in  order  to  bind  their  interests  by  the  judgment.  A  re- 
versioner is  a  necessary  party  where  the  action  is  brought  by  a 
person  entitled  to  an  undivided  share  of  the  reversion,  and  also 
where  the  action  is  brought  by  the  ovpner  of  an  undivided  share 
of  the  premises  for  life  or  of  any  other  estate  therein  and  some 
of  the  other  parties  ovm  the  residue.  Striker  v.  Mott,  2  Paige, 
387. 

Where  an  undivided  portion  of  the  premises  has  been  conveyed 
to  a  trustee  upon  an  unauthorized  trust  the  cestui  que  trust  is  a 
necesgary  party  to  the  action,  otherwise  where  the  trustee  takes 
the  title  under  a  valid  trust.  Broker  v.  Deveremix,  8  Paige,  513 ; 
Scott  V.  Stebiins,  27  Hun,  335.  But  if  the  parties  are  all  adults 
the  objection  should  be  raised  by  answer.  Broker  v.  DevereoAix, 
8  Paige,  513. 

The  persons  entitled  in  remainder  to  the  real  estate  devised  in 
trust  with  power  to  convey  to  them,  have  a  vested  interest  in  the 
property  notwithstanding  the  Statute  of  Trusts,  §  73,  which  de- 
clares the  entire  legal  and  equitable  title  to  be  in  the  trustee,  and 
they  should  be  made  parties  to  an  action  in  partition.  If  not 
made  parties  their  interests  are  not  affected  by  a  judgment  and 
sale.    Moore  v.  Appleby,  36  Hun,  368,  affirmed,  108  N.  Y.  237. 

If  the  plaintiff  does  not  make  all  necessary  parties  defendant 
he  will  not  be  entitled  to  judgment  of  partition  or  sale.  Burha/ns 
V.  Burhwns,  2  Barb.  Ch.  398.  But  where  the  real  estate  is  con- 
verted into  personalty  by  will  of  testator  and  the  whole  title  vests 
in  trustees,  the  parties  entitled  to  the  fund  are  not  necessary 
defendants  in  an  action  of  partition.  Delafield  v.  Barlow,  107 
N.  Y.  537. 

Persons  who  have  parted  with  their  interest  in  the  premises  are 
not  necessary  parties.  Van  Derwerker  v.  Van  Derwerker,  7  Barb. 
221.  The  section  now  provides  that  every  person  having  an  in- 
choate right  of  dower  in  the  property  or  any  part  thereof  must  be 
a  party.  As  to  the  rule  under  the  Revised  Statutes,  see  Tanner 
V.  Niles,  1  Barb.  560 ;  Bradshaw  v.  Callaghan,  5  Johns.  80,  ap- 
proved, 8  Johns.  558 ;  Coles  v.  Coles,  15  Johns.  319 ;  Oreen  v. 
Puirmn,  1  Barb.  500 ;  Wood  v.  Clute,  1  Sandf.  Ch.  199.  The 
court,  before  it  will  order  a  sale  of  land  in  partition  cases,  requires 
that  all  those  having  an  interest  in  them  should  be  made  parties 
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to  the  action  to  the  end  tliat  the  purchaser  may  get  a  perfect  title. 
Hence  the  wives  of  those  entitled  to  a  share  of  the  land  must  be 
made  parties.     Knapp  v.  Hungerford,  1  Hun,  588. 

It  seems  that  partition  was,  under  §  452  of  the  former  Code,  an 
action  for  the  recovery  of  real  property,  so  that  the  court  could 
order  a  person  not  a  party,  but  having  an  interest  in  the  matter, 
to  be  made  a  party  by  amendment.  Waring  v.  Waring,  3  Abb. 
246.  If  rents  are  due  from  one  of  the  tenants  in  common  to  an- 
other at  the  time  of  the  death  of  the  latter,  the  administrator  of 
the  deceased  co-tenant  is  a  proper  party  to  the  action,  as  he  is 
entitled  to  receive  such  rents.  Bcott  v.  Ouemsey,  48  N.  Y.  106. 
Where  the  legatees  under  a  will  are  not  made  parties  and  the 
personal  estate  was  insufScient  to  pay  them,  and  the  legacies  are 
or  may  be  a  charge  on  the  real  estate,  a  purchaser  will  not  be 
compelled  to  take  title.     Jordan  v.  Poillon,  77  N.  Y.  518. 

Where  an  action  to  partition  land  was  commenced  before  the 
death  of  plaintiff's  grantor,  and  before  judgment  the  grantor  died 
leaving  several  children  who  were  not  made  parties  defendant, 
and  the  action  proceeded  to  judgment  and  sale,  held,  the  title  of 
the  children  not  made  parties  was  not  affected  by  the  sale.  Mil- 
ler V.  Wright,  14  St.  Eep.  811. 

Where  certain  grandchildren  took  a  contingent  limitation  upon 
a  fee  under  a  will,  held,  that  they  were  necessary  parties  to  an 
action  of  partition  between  those  holding  the  prior  contingent 
estate  in  fee  under  the  will.  NeTLis  v.  Nellis,  99  N.  Y.  505.  The 
person  in  possession  should  always  be  made  a  party  to  an  action 
of  partition.     Kapp  v.  Kapp,  15  St.  Eep.  967. 

The  future  contingent  interests  of  persons  not  in  esse,  such  as 
contingent  remaindermen  or  persons  to  take  under  an  executory 
devise,  who  may  hereafter  come  into  being,  are  bound  by  the 
judgment,  they  being  considered  as  virtually  represented  by  the 
parties  to  the  action  in  whom  the  present  title  is  vested.  Mead  v. 
Mitchell,  17  IST.  Y.  210. 

Where,  in  an  action  of  partition,  all  the  necessary  parties  were 
before  the  court,  but  the  plaintiff  was  both  a  tenant  in  common 
and  trustee,  but  was  not  either  plaintiff  or  defendant  in  such 
capacity,  although  his  interests  were  stated,  there  was  not  a  defect 
of  parties.  Diehl  v.  Lambart,  9  Civ.  Pro.  E,.  267.  In  Jordan  v. 
Van  Epps,  85  N.  Y.  427,  where  it  was  claimed  that  a  dower  right 
was  not  affected  by  the  partition,  it  was  said  the  court  had  juris- 
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diction  over  the  subject-matter  and  the  parties  in  the  partition 
suit;  the  plaintiff's  right  of  dower  was  set  forth  in  the  complaint, 
and  she  could  have  contested  the  statement  of  the  same  if  she 
chose  to  do  so;  she  interposed  no  defence  that  her  dower  right 
was  not  the  subject  of  adjudication  or  the  judgment  erroneous, 
and  the  decree  in  partition  was  held  binding. 

In  an  action  for  partition  of  lands  brought  by  a  grantee  in  a 
trust  deed,  by  the  terms  of  which  he  was  authorized  only  to  sell 
so  much  of  the  property  as  was  necessary  for  certain  purp'oses  and 
had  discretion  with  regard  thereto,  and  which  directed  that  upon 
the  death  of  the  grantor,  he  should  pay  over  the  residue  to  the 
grantor's  surviving  children,  it  was  held  that  upon  the  death  of 
such  grantor  before  judgment,  his  children  were  necessary  parties, 
and  that  without  them  a  title  could  not  be  perfected,  such  children 
having  an  interest  in  the  fee  and  grantor's  interest  then  ceasing. 
Miller  v.  Wright,  109  N.  Y.  194.  This  case  distinguished  Delor 
field  V.  Barlow,  107  N.  Y.  535,  where  it  was  held  that  under  the 
provisions  of  a  will  devising  real  estate,  an  infant  child  of  one 
of  the  daughters  was  not  a  necessary  or  proper  defendant,  under 
this  section,  for  the  reason  thai]  she  could  never  take  the  real 
estate  and  had  no  title  thereto  or  interest  therein  as  realty,  but 
that  the  whole  title  vested  in  the  executors  and  trustees. 

Where,  on  motion  of  the  purchaser,  to  be  relieved  of  his  pur- 
chase, it  appeared  that  certain  non-resident  aliens  who  were  of 
the  same  blood  and  kinship  with  the  deceased,  and  who,  if  citizens, 
would  have  been  entitled  to  a  share  in  the  land,  were  not  made 
parties  to  the  suit,  the  application  was  denied  upon  the  ground 
that  the  judgment  did  not  sufficiently  or  conclusively,  as  against 
the  heirs  not  made  parties,  establish  their  incapacity  to  have  or 
acquire  an  interest.     Toole  v.  Toole,  112  E".  Y.  333. 

The  case  of  Dargin  v.  Wells,  Supreme  Court,  at  Special  Term, 
is  cited  Abbott's  Dig.  vol.  10,  at  page  365,  questioning  whether 
a  tenant  in  common  in  several  parcels  of  real  estate  in  each  of 
which  his  co-owners  are  different  persons,  can  bring  them  all  in 
as  defendants  in  a  single  suit,  and  therein  have  partition  decree 
as  to  all  ike  property. 

In  Schween  v.  Greenberg,  76  Hun,  354,  59  St.  Rep.  134,  27 
Supp.  760;  Dujfy  v.  Durani  Land  Improvement  Co.,  78  Hun, 
314,  60  St.  Eep.  729,  29  Supp.  165 ;  Mellen.  v.  Banning,  72  Hun, 
176,  55  St.  Eep.  319,  25  Supp.  542,  the  question  of  necessary  par- 
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ties  is  discussed,  and  it  is  held  under  the  circumstances  of  those 
cases  that  certain  parties  other  than  those  on  the  record  were 
necessary. 

Where,  in  an  action  of  partition  brought  by  one  of  several  ten- 
ants in  common,  the  complaint  alleged  that  the  property  was  of 
such  a  character  and  so  situated  as  to  make  actual  partition  im- 
possible except  with  grave  injury  to  the  interests  of  the  owners, 
and  therefore  asked  a  sale  and  division  of  the  proceeds,  and  other 
parties ,  besides  plaintiff's  co-tenants  were  made  defendants,  the 
complaint  alleging  that  said  parties  "  claim  some  right,  title,  or 
interest  in  said  premises,  the  exact  nature  of  which  is  unknown 
to  the  plaintiff,  and  which  is  a  cloud  upon  the  title  to  said  prem- 
ises," and  asking  that  they  be  adjudged  to  have  no  interest  in  the 
property,  held,  that  such  other  persons  were  properly  made  parties 
defendant,  and  the  complaint  stated  a  good  cause  of  action  against 
them ;  that  if  the  interest  claimed  by  either  of  said  defendants  was 
of  such  a  nature  as  to  be  totally  unaffected  by  the  partition  sought, 
this  should  be  asserted  by  answer,  and  that  each  of  said  defendants 
should  in  the  same  manner  disclose  his  alleged  interest.  Town- 
send  V.  Bogeri,  126  N.  Y.  370. 

Remaindermen,  whether  their  interests  are  vested  or  contin- 
gent, are  necessary  parties  in  partition.  Paget  v.  Melcher,  42 
App.  Div.  76,  58  Supp.  913.  An  executrix  is  not  a  necessary  party 
in  her  representative  capacity  to  a  partition  suit  of  her  testator's 
land,  having  in  her  capacity  as  administratrix  no  title  to  real 
estate  in  question.  Fox  v.  Fee,  24  App.  Div.  314,  49  Supp.  292. 
One  who  has  not  obtained  a  decree  of  specific  performance  of  a 
contract  for  the  purchase  of  land  is  not  a  necessary  party  to  an 
action  by  the  heirs  of  the  other  party  to  the  contract  to  partition 
the  same,  where  the  action  is  brought  on  the  ground  of  want  of 
testamentary  capacity  of  their  ancestor.  Wagstaff  v.  Many,  25 
Misc.  121,  54  Supp.  1021. 

Where  a  will  creates  an  equitable  conversion  and  divides  the 
proceeds  into  shares,  some  of  which  are  given  absolutely  and  some 
in  trust  subject  to  life  estates  falling  in  at  different  times,  the 
fee  is  vested  in  the  absolute  devisees  and  the  trustees,  and  the  re- 
maindermen are  not  necessary  parties  to  an  action  of  partition 
for  the  purpose  of  carrying  out  the  equitable  conversion.  8a],is- 
hury  V.  Slade,  160  N.  Y.  278,  reversing  22  App.  Div.  346,  48 
Supp.  55. 
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In  Reed  v.  Beed,  46  Hun,  212,  it  was  held  that  a  tenant  by  the 
curtesy  could  not  maintain  partition.  That  only  a  joint  tenant 
or  tenant  in  common  is  authorized  to  maintain  the  action.  That 
§  1538  expressly  so  holds;  stating  that  the  section  has  been  fol- 
lowed in  that  respect  in  Woodhill  v.  Little,  102  N.  Y.  165,  and 
in  Ahhott  v.  Cwrrain,  98  N.  Y.  665,  distinguishing  Scheu  v.  Leh- 
nitig,  31  Hun,  183,  Reed  v.  Re.ed,  46  Hun,  212,  is  a£armed  107 
N.  Y.  545,  where  it  was  held  that  where  partition  was  commenced 
by  one  who,  under  §  1538,  is  a  proper  party  to  the  action,  but  is 
not  a  "  joint  tenant  or  tenant  in  common,"  and  so  not  entitled  to 
be  plaintiff,  the  defect  is  not  jurisdictional,  and  a  decree  directing 
a  sale,  if  erroneous,  is  not  absolutely  void. 

In  Tilton  v.  Vail,  53  Hun,  .324,  6  Supp.  146,  dismissed,  117 
N.  Y.  520,  it  was  held  that  a  tenant  by  the  curtesy  of  an  un- 
divided share  of  his  wife  was  entitled  to  maintain  the  action 
under  the  authority  of  §  1532.  That  the  plaintiff,  as  tenant  by 
the  curtesy  of  his  wife's  estate,  is  entitled  to  the  same  possession 
during  his  life  that  his  wife  would  have  been  entitled  to  had  she 
been  alive,  which  was  a  right  in  the  possession  of  every  part  and 
parcel  of  the  subject-matter  of  the  tenancy,  and  he  thus  fulfils  the 
definition  of  a  tenant  in  common.  A  tenant  by  the  curtesy  of  an 
undivided  share  is  as  much  entitled  to  possession  in  real  estate 
as  though  he  owned  the  fee  of  that  share.  The  rule  that  a  tenant 
by  curtesy  cannot  maintain  partition  applies  to  those  cases  where 
he  is  a  tenant  by  curtesy  of  the  whole  estate,  and  as  a  consequence 
his  possession  is  exclusive  and  he  does  not  come  within  the  defini- 
tion of  a  tenant  in  common. 

Where  partition  is  brought  within  three  years  after  the  granting 
of  letters  of  administration,  the  administrator  of  the  deceased 
owner  is  a  proper  party  defendant,  and  one  who  claims  to  be  a 
tenant  by  curtesy  in  the  entire  property  may  properly  be  made  a 
party  defendant.  Bender  v.  TerwUliger,  48  App.  Div.  371,  63 
Supp.  269,  affirmed  without  opinion,  166  IST.  Y.  590. 

In  Bosehrans  v.  Rosehrans,  7  Lans.  486,  it  was  held  that  the 
wife  of  a  tenant  in  common  need  not  join  as  plaintiff  with  him  in 
an  action  to  partition  his  property.  She  is  a  necessary  party  and 
more  fittingly  a  defendant  than  plaintiff.  The  objection  that 
she  is  made  defendant,  and  not  a  co-plaintiff  with  her  husband, 
cannot  avail  other  defendants  in  the  action. 

In  subsequent  consideration  of  this  question,  this  case  does 
not  appear  to  have  been  cited. 
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In  Foster  v.  Foster,  38  Hun,  365,  the  plaintiff,  a  tenant  in 
common,  joined  -with  him  as  co-plaintiif  his  wife,  who  had  an 
inchoate  right  of  dower  in  his  share ;  it  was  held  that  in  so  doing 
he  did  not  violate  the  provisions  of  §  1538,  providing  that  "no 
person  other  than  a  joint  tenant  or  a  tenant  in  common  of  the 
property  shall  be  a  plaintiff,"  and  further  holding  that  a  demurrer 
interposed  upon  the  ground  of  misjoinder  of  parties  plaintiff 
should  be  overruled. 

In  Barnes  v.  Blake,  59  Hun,  371,  13  Supp.  77,  it  was  held  that 
the  husband  of  the  tenant  in  common  of  lands  is  not,  although  he 
is  a  tenant  by  curtesy  initiate,  a  necessary  party,  but  his  joinder 
as  a  defendant  is  not  a  ground  of  demurrer. 

Middlebrooh  v.  Trmis,  66  Hun,  510,  21  Supp.  398,  in  dis- 
cussing the  question  whether  or  not  the  husband  is  a  proper  party 
defendant  in  an  action  involving  partition  of  property,  in  which 
his  wife  is  seized  of  an  interest,  says,  that  reference  to  the  opinion 
in  Barnes  v.  Blake  will  show  that  this  question  is  by  no  means 
settled,  and  Townsend  v.  Bogart,  126  'N.  Y.  370,  is  authority  for 
the  practice  that,  while  a  demurrer  will  not  lie  to  the  complaint 
in  a  partition  suit  making  the  husband  a  party,  question  can  be 
raised  by  answer. 

In  note  to  14  Annotated  Cases  38,  at  page  45,  Barnes  v.  Blake 
and  Middlebrook  v.  Travis,  supra,  are  cited  to  the  point  that  in 
an  action  for  the  partition  of  realty  of  which  his  wife  is  a  tenant 
in  common,  a  husband,  although  he  is  a  tenant  by  the  curtesy 
initiate,  is  improperly  joined  as  a  party  defendant. 

The  wife  of  plaintiff  is  properly  made  a  party  defendant  in 
partition.     Dunn  v.  Dunn,  51  Misc.  302,  100  Supp.  1061. 

Under  the  provisions  of  §  2340,  providing  that  a  committee  of 
the  property  of  an  incompetent  person  may  maintain  in  his  own 
name,  adding  his  ofBcial  title,  "  any  action  or  special  proceeding 
which  the  person  with  respect  to  whom  he  is  appointed  might  have 
maintained  if  the  appointment  had  not  been  made,"  the  committee 
of  a  lunatic  may  maintain  an  action  for  the  partition  of  real  es- 
tate in  his  own  name,  adding  his  official  title,  without  making  the 
lunatic  a  party  to  the  action.  Koepke  v.  Bradley,  3  App.  Div. 
391,  38  Supp.  707,  affirmed,  151  N.  Y.  622. 

Where  a  will  devises  a  share  of  real  estate  in  trust  for  the  bene- 
fit of  another  during  life,  and  upon  his  death  to  his  child  or  heirs 
in  an  action  of  partition,  those  entitled  to  such  share  were  not 
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made  parties,  and  it  was  held  that  they  were  not  conchided  by  the 
judgment.     Moore  v.  Appleby,  108  IST.  Y.  237. 

The  husband  of  a  person  who  died  intestate  seized  of  an  un- 
divided interest  in  certain  premises  prior  tO'  the  commencement 
of  the  action  for  the  partition  thereof  is  a  necessary  party.  Bogert 
V.  Bogert,  23  St.  Eep.  595,  6  N.  Y.  Supp.  299,  25  St.  Eep.  373. 

Every  person  having  an  inchoate  right  of  dower  in  an  undivided 
share  of  property  to  be  partitioned  and  every  person  having  a 
right  of  dower  in  any  part  thereof  which  has  not  been  admeasured, 
must  be  made  a  party.     Jourdam,  v.  Haran<,  56  N.  Y.  Supr.  185. 

Partition  cannot  be  maintained  where  a  person  who  claims 
adversely  to  the  same  interest  as  plaintiff,  and  who  has  been  in  the 
possession  of  the  property  for  a  long  time  is  not  made  a  party. 
Damron  v.  Campion,  24  Misc.  234,  53  Supp.  543. 

A  defendant  claiming  dower  is  a  necessary  party  although  there 
is  a  question  as  to  the  validity  of  her  marriage,  as  the  validity  of 
her  claim  may  be  tried  and  her  interest  defined  in  such  an  action. 
S^liess  V.  Myers,  36  St.  Eep.  227,  20  Civ.  Pro.  E.  157,  13 
Supp.  70. 

Where  a  will  directed  the  residuary  estate  to  be  divided  into 
shares,  one  share  to  be  held  in  trust  for  each  of  the  testator's  chil- 
dren, and  upon  the  death  of  each  beneficiary  directed  his  share  to 
be  paid  to  the  lawful  issue  him  surviving,  and  if  none  survived, 
made  no  other  disposition;  held  that  the  grandchildren  living  at 
testator's  death  took  a  vested  remainder  in  the  share  held  in  trust 
for  their  parents,  respectively,  subject  to  open  and  let  in  after-bom 
children  and  to  be  divested  by  their  death  before  their  parent,  and 
hence  they  were  necessary  parties  to  an  action  of  partition. 
Campbell  v.  Stokes,  142  K  Y.  23,  36  K  E.  Eep.  811,  58  St. 
Eep.  451. 

As  to  necessity  of  making  persons  having  interest  in  premises 
parties,  see  Miller  v.  Wright,  109  'N.  Y.  194 ;  Moore  v.  Appleby, 
108  N.  Y.  237. 

In  Casey  v.  Caisey,  19  App.  Div.  219,  45  Supp.  877,  reversing 
19  Misc.  272,  44  Supp.  254,  the  court  considers  the  practice  of 
making  persons  parties  to  an  action,  and  if  dead,  their  devisees, 
heirs-at-law,  and  next  of  kin,  and  procuring  adjudication  that  such 
parties  are  dead  or  had  died  without  issue,  and  holds  that  a  pur- 
chaser at  a  partition  sale,  under  the  circumstances,  did  not  acquire 
a  marketable  title. 
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A  tenant  by  the  curtesy  may,  without  admitting  his  title  as  such 
to  be  good,  be  made  a  party  to  an  action  of  partition.  The  title 
of  such  tenant  by  curtesy  cannot  be  tried  on  a  motion  for  a  re- 
ceiver. Bender  v.  Vam,  Allen,  28  Misc.  304,  59  Supp.  885,  modi- 
fied, 43  App.  Div.  620. 

Where  a  child  is  disinherited  by  the  will  of  its  parent,  but  the 
share  which  it  might  have  taten  in  the  parent's  estate  is  not  other- 
wise devised,  it  is  entitled  to  take  in  the  event  of  intestacy  and  is 
consequently  a  necessary  party  to  an  action  brought  to  partition 
land  of  which  the  testator  died  seized.  SchwencJce  v.  Haffner,  18 
App.  Div.  182,  45  Supp.  937.  A  widow  having  a  life  interest  in 
real  estate  is  a  necessary  party  to  an  action  for  partition.  Letson 
V.  Evans,  33  Misc.  437,  68  Supp.  421. 

Under  a  will  a  trust  was  created  and  the  executors  and  trustees 
were  unable  to  carry  out  its  provisions  without  selling  the  property, 
held  to  create  an  equitable  conversion  so  that  the  life  tenants  and 
remaindermen  were  not  necessary  parties  to  a  suit  to  partition  the 
property.     Sonn  v.  Kennedy,  51  Misc.  234,  100  Supp.  885. 

Where  the  complaint  avers  that  the  defendants  claim  some 
interest  in  the  premises,  the  precise  nature  and  extent  of  which 
is  unknown  to  plaintiff,  and  that  they  have  asserted  their  claim  by 
an  attempted  occupancy  of  some  portion  of  the  premises,  it  states 
a  good  cause  of  action  against  such  parties.  Under  the  Code 
plaintiff  was  warranted  in  making  parties  defendant  all  persons 
having  or  claiming  an  interest  in  the  lands  sought  to  be  partitioned 
in  order  to  settle  all  controversies  to  the  title  in  one  action.  Law- 
rence V.  Norton,  116  App.  Div.  896,  102  Supp.  481. 

Where  a  plaintiff  in  an  action  of  partition  knows  that  a  third 
person  claims  an  interest  in  the  subject-matter,  but  does  not  know 
the  nature,  extent,  or  merits  of  the  claims,  these  facts  may  be 
stated,  claimant  brought  in  as  a  party  and  required  to  disclose 
his  alleged  interest.  In  the  absence  of  explanation  all  persons 
who  either  are,  or  claim  to  be,  interested  in  premises  sought  to  be 
partitioned,  are  effected  by  demand  for  sale  and  division  of  the 
proceeds;  the  cause  of  action  pleaded  affects  or  concerns  them, 
and  so  becomes  a  good  cause  of  action  for  a  partition  as  against 
them.     Townsend  v.  Bogert,  126  N.  Y.  370. 

The  heirs  of  a  deceased  person  or,  in  case  they  have  parted 
with  their  title,  their  grantees,  are  proper  parties  for  a  suit  for 
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the  partition  of  the  real  estate  of  the  deceased.  Vanderwerker  v. 
Vanderwerker,  7  Barb.  221.  Partition  was  decreed  where  plain- 
tiff's interest  was  as  owner  in  fee  of  an  undivided  share  of  mines 
and  minerals  on  and  in  the  premises,  with  power  to  go  on  the 
land  and  work  such  mines,  and  defendant  was  owner  in  fee  of  the 
residue  of  the  estate  and  interest  in  the  premises.  Canfield  v. 
Ford,  16  How.  473,  affirmed,  28  Barb.  336. 

Where  administrators  advance  from  their  funds  moneys  to  com- 
plete the  purchase  of  lands  made  by  their  intestate  and  take  title 
in  their  own  names  as  security,  an  action  for  partition  to  which 
they,  the  widow  and  heirs,  are  parties,  may  be  maintained.  Her- 
bert V.  Smith,  6  Lans.  493. 

Sub.  2.    Lienors  and  Creditors  as  Parties.    §§  1539,  1540. 

§  1539.  [Am'd,  1892.]     Who  may  be  made  parties. 

The  plaintiff  may,  at  his  election,  make  a  tenant  by  the  curtesy,  for  life,  or 
for  years,  of  the  entire  property,  or  whoever  may  be  entitled  to  a  contingent 
or  vested  remainder  or  reversion  in  the  entire  property,  or  a  creditor,  or  other 
person,  having  a  lien  or  interest,  which  attaches  to  the  entire  property,  a 
defendant  in  the  action.  In  that  case,  the  final  judgment  may  either  award 
to  such  a  party  his  or  her  entire  right  and  interest,  or  the  proceeds  thereof, 
or  where  the  right  or  interest  is  contingent  direct  that  the  proceeds  or  share 
thereof  be  substituted  for  the  property  and  invested  for  whoever  may  eventu- 
ally be  entitled  thereto,  or  may  reserve  and  leave  unaffected  his  or  her  right 
and  interest,  or  any  portion  thereof.  A  person  specified  in  this  section,  who 
is  not  made  a  party  is  not  iaffected  by  the  judgment  in  the  action. 

§  1540.  Id.;  as  to  persons  haTing  liens. 

The  plaintiff  may,  at  his  election,  make  a  creditor,  having  lien  on  an 
undivided  share  or  interest  in  the  property,  a  defendant  in  the  action.  In 
that  case,  he  must  set  forth  the  nature  of  the  lien,  and  specify  the  share  or 
interest  to  which  it  attaches.  If  partition  of  the  property  is  made,  the  lien, 
whether  the  creditor  is  or  is  not  made  a  party,  shall  thereafter  attach  only  to 
the  share  or  interest  assigned  to  the  party  upon  whose  share  or  interest  the 
lien  attached;  which  must  be  first  charged  with  its  just  proportion  of  the 
costs  and  expenses  of  the  action,  in  preference  to  the  lien. 

Section  1539  is  said  to  be  modeled  upon  §  36  of  the  Kevised 

Statutes,  relating  to  actions  of  partition,  with  the  addition  of  a 

clause  including  a  lienor  of  the  entire  property,  amended  so  as  to 

permit  the  plaintiff  to  join  the  persons  specified  as  defendants, 

and  by  providing  that  such  a  person  shall  not  be  affected  by  the 

judgment  only  where  not  so  joined,  or  where  joined  his  rights 

are  reserved  by  the  judgment.     Section  1540  is  from  chapter  320, 

Laws  of  1830.     These  sections  seem  to  render  obsolete  Boga/rdus 

V.  Pwrker,  7  How.  305,  holding  that  an  incumbrancer  of  the  whole 

property  was  a  necessary  party.     It  was  held  in  Wotten  v.  Cape- 
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Icmd,  1  Johns.  Ch.  140 ;  Harwood  v.  Kirby,  1  Paige,  469 :  Sebring 
V.  Mersereau,  9  Cow.  344,  that  mortgagees  or  judgment  creditors 
are  not  necessary  parties.  They  could,  however,  be  made  parties. 
Harwood  v.  Kirby,  1  Paige,  470. 

Incumbrancers  may  be  made  parties  in  order  to  ascertain  their 
rights  in  an  action  for  partition.  Orumell  v.  Maclean,  16  Hun, 
133.  Though  not  necessary  to  make  creditors  having  a  lien  by 
judgment,  mortgage,  decree,  or  otherwise,  parties  defendant,  yet 
it  is  always  safe  and  proper  to  do  so,  particularly  where  a  sale  is 
contemplated ;  and  that,  too,  whether  the  lien  be  a  specific  lien 
on  the  interest  of  one  of  the  parties,  or  a  general  lien  on  the 
whole  premises.  Barb.  Ch.  Pr.  288 ;  Bogardus  v.  Parker,  7  How. 
Pr.  305.  A  general  lien  on  the  whole  premises,  paramount  to  the 
■title  of  tenants  in  common,  is  not  cut  off  by  partition  to  which  the 
holder  of  such  a  lien  is  not  a  party.  Mead  v.  Jenhvns,  29 
Hun,  53. 

A  person  who  has  or  claims  to  have  a  lien  upon  or  interest  in 
the  entire  property  sought  to  be  partitioned,  may  be  made  a  party. 
Best  V.  Zeh,  82  Hun,  232,  63  St.  Rep.  549,  31  Supp.  230,  affirmed, 
146  N.  Y.  363. 

A  creditor  with  lien  on  the  whole  premises  need  not  be  made 
a  party.  But  if  he  is,  the  amount  and  validity  of  his  lien  may  be 
determined.     Townshend  v.  Tovmshend,  1  Abb.  N.  C.  81. 

A  creditor  of  one  deceased,  who  has  no  lien  by  judgment,  has 
no  right  to  be  made  a  party  to  an  action  of  partition,  brought  to 
divide  the  real  estate  of  deceased  between  his  heirs  and  devisees. 
Waring  v.  Waring,  3  Abb.  246. 

In  an  action  for  partition  the  holder  of  a  mortgage  was  made  a 
party  defendant ;  the  lien  of  his  mortgage  being  questioned,  he  an- 
swered alleging  its  validity,  and  asked  that  the  premises  be  sold 
subject  thereto,  or  that  it  be  paid  out  of  the  proceeds.  The  mort- 
gage was  adjudged  not  to  be  a  valid  lien;  it  was  held  that  the 
mortgagee  was  boimd  by  the  decision.  Barnard  v.  Onderdonk,  98 
N.  Y.  158.  The  rule  as  established  by  the  Revised  Statutes, 
enlarging  the  power  of  the  court  in  partition  cases  so  as  to  dis- 
place liens  on  the  property  and  transferring  the  same  to  the  fund, 
has  been  preserved  by  the  present  Code.  But  general  liens  on 
the  entire  property,  or  general  or  specific  liens  on  undivided . 
shares,  cannot  be  enforced  by  the  final  judgment  unless  the  par- 
ties having  liens  have  been  made  defendants.     It  seems  certain 
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that  the  Legislature  intended  that  persons  claiming  to  have  ad- 
verse liens  may  be  made  parties  defendant  in  a  partition  suit, 
under  §  1539,  at  the  election  of  the  plaintiff,  and  their  validity 
adjudicated  therein.     Leinen  v.  Elter,  43  Hun,  249. 

A  mortgagee  whose  mortgage  is  subsequent  to  the  commence- 
ment of  the  partition  suit,  has  a  right  to  be  made  a  party  to  the 
action.     Winfield  v.  Stacom,  40  App.  Div.  95,  57  Supp.  563. 

A  claim  to  be  adjusted  and  paid  out  of  an  interest  in  real  estate 
conveyed,  does  not  make  the  claimant  a  necessary  party  in  an 
action  for  partition.  Smith  v.  Bihlich,  35  St.  Rep.  682,  12  Supp. 
905.  The  fact  that  one  has  a  claim  by  virtue  of  which  he  may 
become  interested  in  real  estate,  does  not  render  him  a  proper 
party.    Savage  v.  Allen,  54  N.  Y.  458. 

Where,  in  an  action  of  partition,  complaint  alleged  the  property 
was  of  such  a  character,  and  so  situated  as  to  make  actual  parti- 
tion impossible,  and  asked  a  sale  and  division  of  the  proceeds,  and 
other  parties  besides  plaintiff's  co-tenants  were  made  defendants : 
complaint  alleged  that  such  parties  claim  some  right,  title,  or 
interest  in  said  premises,  the  exact  nature  of  which  is  unknown 
to  the  plaintiff,  and  which,  is  a  cloud  upon  the  title  to  said  prem- 
ises, and  ask  that  they  be  adjudged  to  have  no  interest  in  the 
property,  held  that  such  other  persons  were  properly  made  parties 
defendant,  and  complaint  stated  a  good  cause  of  action  against 
them.  That  if  the  interest  claimed  by  eitter  of  said  defendants 
was  of  such  a  nature  as  to  be  affected  by  the  partition,  this  ques- 
tion should  be  raised  by  answer  and  that  each  defendant  should  in 
the  same  manner  disclose  his  alleged  interest.  Townsend  v.  Bogert, 
126  N.  Y.  370. 

Under  §  1538,  as  amended,  it  seems  that  as  the  remedy  of  cred- 
itors after  lapse  of  three  years  is  by  action  against  the  heirs,  the 
personal  representatives  of  a  deceased  heir  and  the  creditors  were 
proper  defendants  in  partition.  Sails  v.  Sails,  28  Abb.  N.  C. 
117,  19  Supp.  246. 

See  §  1538,  supra,  as  amended  in  1896,  for  authority  to  make 
certain  persons  having  liens  parties.  It  is  regarded  as  the  more 
convenient  and  better  practice  to  make  all  lienors  parties  to  the 
action. 

It  is  optional  with  a  plaintiff  whether  he  will  make  a  party 
having  a  lien  on  an  undivided  share  or  interest  in  the  property 
a  defendant  or  not.  Le  Boeuf  v.  Gwry,  101  App.  Div,  358,  92 
Supp.  1132. 
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Sub.  3.    Parties  and  Proceedings  Where  Action  Is  Brought  Within 
Three  Years  from  Issue  of  Letters.     §  1538  [in  part]. 
§  1538  [in  part].   Whenever  an  action  for  the  partition  of  real  property 
shall  be  brought  before  the  expiration  of  three  years  from  the  time  when  letters 
of  administration  or  letters  testamentary,  as  the  case  may  be,  shall  have  been 
issued  upon  the  estate  of  the  decedent  fi'om  whom  the  plaintiff's  title  is  derived, 
the  executors,  or  administrators,  as  the  case  may  be,  if  any,  of  the  estate  of 
said  decedent,  shall  be  made  parties  defendant.    In  case  no  executor  or  admin- 
istrator of  such  decedent  shall  have  been  appointed  at  the  time  said  action  ia 
begun,  that  fact  shall  be  alleged  in  the  complaint.     The  executors  or  admin- 
istrators, if  any,  as  the  case  may  be,  of  a  deceased  person,  who,  if  living, 
should  be  a  party  to  such  action,  shall  be  made  parties  defendant  therein, 
and  in  case  no  executor  or  administrator  of  such  deceased  person  shall  have 
been  appointed,  that  fact  shall  be  alleged  in  the  complaint.    Where  the  inter- 
locutory judgment  directs  a  sale  of  the  premises  sought  to  be  partitioned,  or 
of  some  part  thereof,  the  judgment  may,  in  the  discretion  of  the  court,  direct 
that  the  premises  so  sold  pursuant  to  such  interlocutory  judgment  shall  be 
free  from  the  lien  of  every  debt  of  such  decedont  or  decedents,  except  debts 
which  were  a  lien  upon  the  premises  before  the  death  of  such  decedent  or 
decedents.     When  the  action  is  brought  before  three  years  have  elapsed  from 
the  granting  of  such  letters  of  administration  or  letters  testamentary,  as  the 
case  may  be,  upon  the  estate  of  the  decedent  from  whom  the  plaintiff  derived 
his  title,  and  the  interlocutory  judgment  directs,  as  above  provided,  that  the 
premises  shall  be  sold,  free  from  the  lien  of  debts,  the  final  judgment  shall 
direct  that  the  proceeds  of  the  sale  remaining  after  the  payment  of  the  costs, 
referee's   fees,   expenses   of   sale,   taxes,   assessments,   water  rates,  and  liens 
established  before  the  death  of  the  decedent,  including  any  sum  allowed  to  a 
widow  in  satisfaction  of  her  right  of  dower,  therein  directed  to  be  paid,  be 
forthwith  paid  into  court  by  the  referee  making  such  sale  by  depositing  the 
same  with  the  county  treasurer  of  the  county,  in  which  the  trial  of  the  action 
ia  placed,  to  the  credit  of  the  parties  entitled  thereto,  to  await  the  further 
order  in  the  premises.     Where  the  action  is  brought  before  three  years  have 
elapsed  from  the  granting  of  letters  of  administration  or  letters  testamentary, 
as  the  case  may  be,  upon  the  estate  of  a  deceased  person,  who,  if  living,  should 
be  a  party  to  the  action,  and  the  interlocutory  judgment  directs,  as  above 
provided,  that  the  premises  shall  be  sold,  free  from  the  lien  of  debts,  the 
final  judgment  shall  direct  that  the  share  of  the  proceeds  of  such  sale,  which 
■would  have  been  his,  if  living,  be  paid  into  court  by  such  referee,  by  depositing 
the  same   with   such  county  treasurer,   to  await  the  further  order  in  the 
premises.     Upon  the  certificate  of  the  surrogate  of  the  county  of  which  the 
decedent  was,  at  the  time  of  his  death,  a  resident,  showing  that  three  years 
have  elapsed  since  the  issuing  of  letters  testamentary  or  letters  of  fidministra- 
tion,  as  the  case  may  be,  upon  the  estate  of  said  decedent,  and  that  no  proceed- 
ings for  the  mortgage,  lease  or  sale  of  the  real  property  of  said  decedent  for 
the  payment  of  his  debts  or  funeral  expenses,  or  both,  is  pending,  and  upon 
the  certificate  of  the  county  clerk  of  the  county  where  the  real  property  sold 
under  the  interlocutory  judgment  is  located,  showing  that  no  notice  provided 
for  in  section  twenty-seven  hundred  and  fifty-one  of  the  code  of  civil  procedure 
has  been  filed  in  his  office,  the  court,  wherein  the  final  judgment  was  made 
Bhall,  upon  the  application  of  any  party  to  said  action,  make  an  order  direct- 
ing the  county  treasurer  to  pay  to  said  party  from  said  deposit,  the  amount 
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to  which  he  is  entitled  under  the  said  final  judgment,  with  the  accumulation 
thereon,  if  any,  less  the  fees  of  said  county  treasurer.  Any  party  to  such 
action  may,  at  any  time  after  final  judgment,  upon  notice  to  the  executors 
or  administrators  of  the  decedent  from  whom  the  party  applying  derived  his 
share  or  interest,  apply  to  the  court  in  which  said  action  is  pending  for  leave 
to  withdraw  the  deposit  or  share  of  the  deposit,  adjudged  in  the  final  judg- 
ment to  belong  to  him;  and,  upon  said  application,  the  court  may,  in  its  dis- 
cretion, make  an  order  directing  the  county  treasurer  to  pay  over  to  said  party 
the  deposit,  or  the  share  of  the  deposit,  adjudged  in  the  final  judgment  to 
belong  to  him,  but  said  order  shall  not  be  made  until  said  party  so  applying 
shall  have  furnished  a  bond  to  the  people  of  the  state  of  New  York  in  the 
penalty  of  twice  the  amount  of  the  deposit  sought  to  be  withdrawn,  with  two 
or  more  good  and  sufficient  sureties,  approved  by  the  judge  or  justice  of  the 
court  making  such  order,  and  filed  with  such  approval,  in  the  office  of  the  clerk 
of  the  county  in  which  such  action  is  pending,  to  the  efifect  that  the  said 
party  so  withdrawing  said  deposit  will  pay  any  and  all  claims,  not  exceeding 
the  amount  of  said  deposit,  when  thereunto  required  by  order  of  the  court 
or  by  order  of  the  surrogate  or  of  the  surrogate's  court  in  a  proceeding  to 
mortgage,  lease  or  sell  the  real  property  of  such  decedent.  But  where  final 
judgment  shall  be  rendered  in  any  action  for  partition  after  three  years  have 
elapsed  from  the  granting  of  letters  of  administration  or  letters  testamentary, 
as  the  case  may  be,  upon  the  estate  of  the  decedent  from  whom  the  plaintiff 
derived  title,  and  the  premises  shall  have  been  sold,  free  from  the  lien  of 
debts,  as  above  provided,  then,  upon  producing  to  the  court  the  certificate  of 
the  surrogate  of  the  county  of  which  the  decedent  was  at  the  time  of  his 
death  a  resident,  showing  that  three  years  have  elapsed  since  the  issuing  of 
letters  of  administration  or  letters  testamentary  as  the  case  may  be  upon 
the  estate  of  said  decedent  and  that  no  proceeding  for  the  mortgage,  lease  or 
sale  of  the  real  property  of  the  decedent  for  the  payment  of  his  debts  or 
funeral  expenses  or  both  is  pending  and  upon  the  certificate  of  the  clerk  of  the 
county  where  the  real  property  sold  under  the  interlocutory  judgment  is 
located  showing  that  no  notice  provided  for  in  section  twenty-seven  hundred 
and  fifty-one  of  the  code  of  civil  procedure  has  been  filed  in  his  office  the  court 
rendering  the  final  judgment  shall  direct  the  payment  of  the  different  shares 
to  the  several  parties  entitled  thereto;  except  that  the  share  of  a  deceased 
person,  who  if  living,  should  be  a  party  to  the  action  shall  be  paid  into  court 
as  above  provided,  unless  three  years  have  also  elapsed  since  the  granting  of 
letters  of  administration  or  letters  testamentary  as  the  case  may  be,  upon  the 
estate  of  said  last  mentioned  deceased  person,  and  like  certificates  of  the  sur- 
rogate and  county  clerk  are  produced  to  the  court. 

As  stated  in  the  foregoing  subdivision  the  major  portion  of 
§  1538  was  not  contained  in  the  original  section.  It  not  only 
provides,  as  it  now  stands,  that  an  executor  or  administrator  must 
be  made  a  party  whenever  partition  is  brought  before  the  expira- 
tion of  three  years  from  the  time  of  letters  of  administration  or 
letters  testamentary  have  been  issued  upon  the  estate  of  the  dece- 
dent, from  whom  the  plaintiff's  title  is  derived,  but  provides  fully 
for  the  manner  in  which  the  interlocutory  judgment  shall  be 
drawn,  and  what  provisions  shall  be  made  with  regard  to  the  dis- 
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position  of  the  proceeds  of  sale  whicli  may  come  into  the  hands 
of  the  executor  or  administrator.  The  section,  it  will  be  noted,  is 
a  very  lengthy  one  and  covers  very  many  matters  of  procedure 
other  than  those  relating  to  parties. 

Section  1538  was  first  amended  in  1890,  by  adding  provisions 
to  the  effect  that  in  an  action  of  partition  the  executors  or  admin- 
istrators and  creditors  of  the  deceased  person,  who  if  living  should 
be  a  party  to  the  action,  must  be  made  defendants  and  regulating 
the  proceedings  to  be  had  where  there  are  unpaid  debts  of  the  de^ 
ceased.  This  amendment  disposes  of  the  vexed  question  in  the 
courts  as  to  whether  or  not  the  action  could  be  maintained  in  case 
an  answer  set  up  the  fact  that  there  were  existing  debts  which 
were  a  lien  upon  the  property.  The  provisions  of  §  1538  as  it 
stood  prior  to  the  amendment  by  chapter  277,  Laws  of  1896,  did 
not  authorize  an  order  bringing  in  the  administrator  and  all  the 
general  creditors  of  the  estate,  as  the  common  ancestor  was  not  a 
person,  who,  if  living,  should  be  made  a  party  to  the  action,  as  in 
such  case  there  could  be  no  action ;  that  provision  applied  only  to 
the  case  of  a  deceased  owner  of  an  undivided  share.  Underhill 
V.  Underhill,  6  App.  Div.  78,  39  Supp.  468. 

Under  this  section  the  sale  should  be  made  free  from  the  lien 
of  decedent's  debts,  and  the  proceeds  ordered  paid  into  court  to 
satisfy  such  debts  as  may  be  established.  Palmer  v.  Terwiliger, 
95  App.  Div.  35,  88  Supp.  526. 

A  fund  arising  from  a  sale  in  partition  cannot  be  distributed  for 
a  period  of  three  years  after  the  appointment  of  the  executor  or 
administrator,  except  in  a  particular  case.  Uhl  v.  Kohlnum,  52 
App.  Div.  455,  65  Supp.  197. 

The  judgment  of  the  Supreme  Court  which  directs  proceeds  of 
real  estate  sold  to  be  deposited  in  surrogate's  office  for  distribution, 
is  sufficient  authority  for  the  distribution  of  such  proceeds  by  the 
surrogate.     Matter  of  Oedney,  30  Misc.  18,  62  Supp.  1023. 

An  application  to  Surrogate's  Court  for  distribution  under 
§  1538  of  the  share  of  a  deceased  person  in  the  premises  par- 
titioned in  Supreme  Court,  will  not  be  granted  unless  the  peti- 
tioner shows  that  the  share  has  been  directed  by  the  Supreme 
Court  to  be  deposited  in  the  Surrogate's  Court.  Matter  of  Busemr 
lury,  33  Misc.  166,  68  Supp.  372. 

Where  a  testator  devised  real  estate  to  his  widow  for  life,  re- 
mainder over  to  his  daughter,  and  it  was  sold  in  partition,  his 
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executor  is  not  entitled  to  possession  of  the  surplus  moneys  result- 
ing from  tlie  sale ;  such  moneys  are  distributed  as  if  the  sale  of  the 
real  estate  had  been  made  under  the  decree  of  the  proper  surro- 
gate.    Matter  of  Gedney,  33  Misc.  160,  68  Supp.  627. 

Snb.  4.    Supplemental  Summons  in  Case  of  Death  of  Party.    §  1588. 

§  1588.  Proceedings  on  death  of  parties. 

If,  upon  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of  two  or  more 
defendants,  in  an  action  for  partition,  the  interest  of  the  decedent  in  the 
property  passed  to  a  person,  not  a  party  to  the  action,  the  latter  may  be  made 
defendant  by  the  order  of  the  court;  and  a  supplemental  summons  may  b6 
issued,  to  bring  him  in  accordingly. 

After  judgment  for  sale  and  partition,  and  advertising  the  sale 
plaintiff  died,  and  such  of  his  heirs  as  were  not  already  parties 
defendant  were  substituted  in  his  place  as  plaintiffs.  Held,  it 
was  not  necessary  to  advertise  anew,  changing  the  title  of  the  case. 
Thwing  v.  Thwing,  18  How.  458.  The  heir  may  revive,  in  an 
action  for  partition  and  accounting  for  rents,  as  to  the  partition, 
and  the  personal  representative  as  to  the  account.  Hoffman  v. 
Tredwell,  6  Paige,  308.  If  any  one  of  the  parties,  who  is  a  ten- 
ant in  common  of  the  premises,  dies  pending  the  action,  it  must  be 
revived  against  his  heirs.  A  sale  after  his  death,  and  after  the 
bill  has  been  taken  as  confessed  against  him  without  revivor,  is 
void  as  against  such  heirs.  The  heirs  are  not  required  to  set  aside 
the  decree  of  sale  by  motion  in  the  suit,  or  to  appeal,  but  can  im- 
peach the  title  collaterally.  Bequa  v.  Holmes,  16  N.  Y.  193; 
s.  c,  26  N.  Y.  338.  See  Gordon  v.  Sterling,  13  How.  405,  as  to 
practice  under  old  Code  on  revivor. 

Affidavit  to  Bevive  Action  and  for  Leave  to  File  Supplemental 

Complaint. 

SUPREME  COUET  — Ulsteb  County. 


CATHERINE  JOHNSON 

agst. 

ELIZA  RONK  et  ax. 


State  of  N^ew  Yoek,  ) 

County  of  Ulster,      )  "•• 

Rachel  A.  Kane,  being  duly  sworn,  says  she  resides  at  Walden, 
Orange  county,  N.  Y.,  that  she  is  the  daughter  of  Catherine  Johnson, 
deceased,  who  was  plaintiff  in  this  action,  and  who  died  on  the  12th 
day  of  April,  1906;  that  said  Catherine  Johnson  left  a  last  will  and 
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testament  duly  executed,  whereby  she  devised  her  real  and  personal 
estate  to  this  deponent  and  Maggie  Cameron,  Eebecca  Tears  and 
Josephine  Johnson. 

Deponent  further  says,  that  since  the  commencement  of  this  action 
and  about  the  3d  day  of  November,  1905,  Eliza  Eonk  died,  leaving 
her  last  will  and  testatment,  whereby  she  devised  and  bequeathed  all 
her  real  and  personal  property  to  the  defendant  Benjamin  B.  Has- 
biouck;  that  since  the  commencement  of  this  action  the  defendant 
Elsie  Ells  died,  leaving  her  surviving  her  children  George  Ells, 
Elizabeth  D.  Smedes,  and  Mary  H.  DuBois. 

That  this  action  was  brought  to  partition  certain  real  estate, 
described  in  the  complaint,  situated  in  the  county  of  Ulster,  and  has 
proceeded  to  interlocutory  judgment  for  sale  thereof,  which  judgment 
was  entered  in  Ulster  county  clerk's  office  on  the  12th  day  of  January, 
1906.  That  since  the  commencement  of  this  action  one  Benjamin  B. 
Hasbrouck  has  produced  a  paper  purporting  to  be  the  last  will  and 
testament  of  Jane  Hasbrouck,  deceased,  the  person  from  whom  the 
parties  to  this  action  took  title,  that  said  paper  was  propounded  for 
probate  in  Ulster  Surrogate's  Court  on  notice  to  all  parties  interested 
and  objections  filed  to  the  probate  thereof,  and  which  probate  was 
denied,  and  Irving  H.  Loughran,  the  administrator,  etc.,  of  Jane 
Hasbrouck,  heretofore  appointed,  was  directed,  by  order  of  the  Sur- 
rogate's Court  of  said  county,  to  pay  the  costs  and  expenses  of  the 
contest  thereon,  and  as  deponent  is  informed  and  believes,  he  has  not 
in  hand  sufficient  funds  of  the  personal  estate  for  that  purpose,  and 
the  personal  estate  is  insufficient  therefor.  That  as  deponent  is  in- 
formed and  believes,  the  existence  of  such  paper  was  not  known  to 
her  mother,  Catherine  Johnson,  when  this  suit  was  brought. 

Wherefore  plaintiil  asks  an  order  of  this  court  that  she  be  sub- 
stituted in  place  and  stead  of  Catherine  Johnson,  deceased,  as  sole 
plaintiff,  that  the  heirs-at-law  and  devisees  of  the  deceased  defend- 
ants be  brought  in  as  parties  defendants,  and  that  the  administrator 
of  Jane  Hasbrouck,  deceased,  be  made  a  party  defendant,  and  that 
leave  be  granted  to  serve  an  amended  complaint  herein,  adding  such 
parties  and  setting  forth  those  facts  and  allegations,  the  existence 
of  the  paper  purporting  to  be  a  will  of  Jane  Hasbrouck,  deceased, 
to  the  end  that  such  apparent  devise  may  be  alleged  and  declared 
void,  pursuant  to  the  provisions  of  the  Code  of  Civil  Procedure,  and 
for  a  further  order  that  the  interlocutory  judgment  and  the  proceed- 
ings heretofore  had,  fixing  the  rights  of  the  parties  including  the 
order  of  reference  herein,  be  set  aside  and  vacated,  and  an  amended 
lis  pendens  filed  herein  and  the  action  proceed  upon  such  amended 
and  supplemental  complaint. 

(Add  jurat.)  EACHEL  A.  KANE. 
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Order  BeTivinif  Action  and  Giving  Leave  to  Serve  Supplemental 

Complaint. 
(Caption.) 
SUPREME  COtJRT  —  Ulsieb  County. 


Catherine  Johnson 
agst. 

Eliza  Bonk,  Elsie  Ells,  Charlotte  Cranse, 
Elizabeth  Mulford  and  John,  her  husband, 
Mary  J.  Colley  and  William,  her  husband, 
Isaac  Hasbrouck  and  Laura,  his  wife,  Ben- 
jamin B.  Hasbrouck  and  Elizabeth,  his 
wife,  and  Ellen  C.  Hasbrouck. 


On  reading  and  filing  the  original  summons  and  complaint  in  this 
action,  together  with  the  aflSdavit  of  Eachel  A.  Kane,  showing  the 
death  of  the  plaintiff,  and  of  the  defendants,  Elsie  Ells  and  Eliza 
Eonk;  that  since  the  commencement  of  this  action  a  paper  had  been 
produced  by  the  defendant,  Benjamin  B.  Hasbrouck,  purporting  to  be 
the  last  will  and  testament  of  Jane  Hasbrouck,  deceased,  which  paper 
has  been  refused  probate  by  the  Surrogate's  Court  of  Ulster  county, 
and  that  certain  costs,  charges  and  expenses  have  been  incurred  in 
connection  therewith,  which  have  been  decreed  by  said  Surrogate  that 
they  be  paid  by  the  administrator,  and  that  the  personal  estate  of  said 
deceased  is  insufficient  to  pay  the  same,  and  upon  the  proposed  supple- 
mental summons  and  complaint,  with  proof  of  service  of  said  papers 
and  notice  of  this  application  on  all  the  attorneys  appearing  in  the 
caiise  and  on  Irving  H.  Loughran,  as  attorney  for  the  deceased  plain- 
tiff, and  as  administrator  of,  etc.,  of  Jane  Hasbrouck,  deceased. 

Now,  on  motion  of  Alvah  S.  Newcomb,  attorney  for  said  Eachel 
A.  Kane,  A.  D.  Lent  appearing  for  the  defendant  Irving  H.  Lough- 
ran, as  administrator  of,  etc.,  of  Jane  Hasbrouck,  deceased,  it  is 
ordered  that  Eachel  A.  Kane  be  and  is  hereby  substituted  in  the 
place  and  stead  of  Catharine  Johnson,  deceased;  that  George  W. 
Ells,  Charlotte  T.  Terwilliger,  Elizabeth  D.  Smedes  and  Mary  H. 
DuBois,  be  substituted,  as  parties  defendants,  in  the  place  and  stead 
of  Elsie  Ells,  deceased ;  that  Maggie  Cameron,  Eebecca  Tears,  Jose- 
phine Johnson  and  Augusta  Johnson  be  also  made  parties  defend- 
ants; that  Irving  H.  Loughran,  as  administrator  of,  etc.,  of  Jane 
Hasbrouck,  deceased,  be  brought  in  as  a  party  defendant;  that  leave 
be  granted  to  the  plaintiff  herein  and  hereby  substituted,  and  she  is 
ordered  and  directed  to  serve,  upon  all  the  defendants  therein  named, 
the  amended  and  supplemental  summons  and  complaint  herewith 
presented,  and  upon  which  this  application  is  made.  It  is  further 
ordered  and  adjudged  that  such  amended  and  supplemental  complaint 
and  an  amended  lis  pendens  be  filed;  and  it  is  further  ordered  that 
the  proceedings  heretofore  had,  including  the  order  of  reference  herein 
and  the  interlocutory  judgment  of  sale,  be  vacated  and  set  aside,  and 
that  the  action  proceed  in  the  names  of  the  parties  named  in  the 
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amended  and  supplemental  summons.  That  the  plaintiff,  Eaehel  A. 
Kane,  and  A.  D.  Lent  be  each  allowed  $10  as  their  costs  of  this 
motion.  It  is  further  ordered  that  the  costs  and  disbursements  here- 
tofore accrued  and  incurred  in  the  action,  as  herein  entitled,  be  taxed 
and  allowed  in  the  action  as  directed,  to  be  revived  with  the  same 
force  and  effect  as  if  said  action  had  continued  to  judgment  as  first 
entitled.  JAMES  A.  BETTS, 

J.  S.  C. 
AKTICLE    VI. 

COMPLAINT   TO  STATE  INTERESTS  OP  PARTIES. 

§   1*542.  Complaint  to  state  interests  of  parties. 

The  complaint  must  describe  the  property  with  common  certainty,  and  must 
specify  the  rights,  shares,  and  interests  therein  of  all  the  parties,  as  far  as  the 
same  are  known  to  the  plaintiflF.  If  a  party,  or  the  share,  right,  or  interest  of 
a  party,  is  unknown  to  the  plaintiff;  or  if  a  share,  right,  or  interest  is  uncer- 
tain or  contingent;  or  if  the  ownership  of  the  inheritance  depends  upon  an 
executory  devise;  or  if  a  remainder  is  a  contingent  remainder,  so  that  the 
party  cannot  be  named;  that  fact  must  also  be  stated  in  the  complaint. 

It  is  said  that  it  is  not  necessary  to  aver  that  the  plaintiff  is 
in  possession;  that  will  be  presumed.  Jenkins  v.  Van  Schaaxk,  3 
Paige,  242.  But  the  contrary  is  held  in  Btewwt  v.  Mwnroe,  56 
Hovsr.  193,  citing  a  number  of  authorities.  See,  on  this  point, 
authorities  under  Subd.  4  of  Art.  III.  But  an  objection  that 
the  complaint  does  not  aver  that  plaintiff  is  in  possession,  is 
waived,  unless  taken  by  demurrer  or  answer.  Howell  v.  Mills, 
1  Lans.  193,  affirmed,  56  N.  Y.  226. 

An  averment  that  a  party  is  seized  will  be  construed  as  an 
averment  that  he  is  the  owner  of  the  fee.  Lucet  v.  Beelcmcm,  2 
Caines,  385.  The  complaint  should,  in  case  any  of  the  parties 
are  infants,  aver  that  the  lands  therein  described  are  the  only 
lands  owned  in  common  by  the  parties  as  required  by  the  present 
rule  65.  Moffat  v.  McLaughlin,  13  Hun,  449;  Pritchard  v. 
Dratt,  32  Hun,  417.  The  estate  of  each  known  owner  must 
be  stated,  but  it  may  be  stated  that  certain  definite  portions 
belong  collectively  to  owners  who  are  unknown.  Hyatt  v.  Pugs- 
ley,  23  Barb.  285.  The  complaint  should  correctly  state  the 
shares  and  interests  of  the  parties,  but  no  mistake  or  error  in  that 
respect,  nor  any  omission  to  state  what  plaintiff  might  be  com- 
pelled to  insert  by  way  of  amendment,  will  affect  the  decree. 
It  should  also  allege  that  there  are  no  other  incumbrancers  or 
parties  in  interest  than  those  mentioned  or  joined  therein.  Noble 
V.  Cromwell,  26  Barb.  475,  affirmed,  3  Abb.  Ct.  of  App.  Dec.  382. 
The  complaint  may  allege  that  one  of  the  defendants  claims  a 
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specific  lien  for  moneys  paid  to  extinguish  liens  on  the  premises, 
and  asks  to  have  an  account  of  such  lien.  Bogardus  v.  Parker, 
1  How.  305. 

If  an  account  of  rents  is  required  it  should  be  asked  for  in  the 
complaint,  or  it  cannot  be  allowed  on  default.  Bullwinker  v. 
Byker,  12  Abb.  311.  The  complaint  may  state  generally  the 
seizin  of  the  parties  without  stating  how  it  was  acquired.  Brad- 
shaw  V.  Ccdleghan,  6  Johns.  558.  But  if  the  rights  of  the  parties 
depend  upon  a  will,  it  is  proper  to  state  the  facts.  Van,  Cortland 
V.  Beekman,  6  Paige,  492.  No  allegations  need  be  made  with 
regard  to  the  interests  of  contingent  remaindermen,  who  may 
hereafter  come  into  being,  they  being  virtually  represented  by 
the  parties  to  the  action  in  whom  the  present  title  is  vested.  Mead 
V.  Mitchell,  17  N.  Y.  210. 

A  complaint  praying  that  a  deed  be  set  aside,  and  the  premises 
conveyed  by  it  partitioned  and  plaintiff's  dower  assigned  to  her; 
held,  not  demurrable  for  misjoinder  of  causes  of  action.  Hamr 
mond  V.  Cockle,  2  Hun,  495. 

Where  the  complaint  in  an  action  brought  by  a  remainderman 
Bet  out  the  title,  rights,  and  interests  of  the  respective  parties,  and 
that  they  were  of  full  age  and  demanded  a  partition  or  sale  of  the 
property,  but  did  not  allege  that  the  life  tenant  had  assented  to 
a  sale ;  held,  that  the  complaint  stated  facts  sufficient  to  constitute 
a  cause  of  action;  that  it  cannot  be  assumed  on  demurrer,  that 
partition  cannot  be  made  without  great  prejudice,  and  it  did  not 
appear  there  could  not  be  actual  partition.  Also  where  the  wife 
of  a  tenant  in  common  is  made  a  defendant,  and  his  share  alleged 
to  be  subject  to  her  inchoate  right  of  dower,  the  complaint  is  not 
demurrable.  Diehl  v.  Lambart,  9  Civ.  Pro.  R.  267,  distinguishing 
Scheu  V.  Lehning,  4  Civ.  Pro.  R.  385.  An  error  in  the  description 
of  the  interests  of  the  parties  may  be  amended.  Thompson  v. 
Wheeler,  15  Wend.  340.  As  to  amending  the  complaint  by  bring- 
ing in  parties,  see  Jennings  v.  Jennings,  2  Abb.  16. 

When  one  of  several  tenants  in  common  is  in  actual  possession, 
his  possession  will,  in  the  absence  of  any  act  of  ouster  on  his  part, 
mure  to  the  benefit  of  all,  and  therefore  it  is  not  necessary  to 
allege  that  plaintiff  was  or  had  ever  been  in  possession.  Wain- 
nrnn  v.  Hampton.,  110  N.  Y.  429.  An  averment  of  ovmership  in 
fee  was  all  that  was  required.  This  action  was  brought  before 
the  Code  of  Civil  Procedure. 
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Where  the  complaint  alleged  that  a  deed  made  by  plaintiff's 
ancestor  was  intended  as  a  mortgage  and  demanded  that  the  respec- 
tive interests  of  the  parties  he  established  and  premises  sold, 
it  was  held  a  sufficient  statement  of  rights  and  interests  of  the 
parties  under  this  section  and  enough  to  present  a  question  as  to 
such  interests  for  the  court  to  determine.  Bell  v.  Gittere,  9  N.  Y. 
Sup.  400 ;  s.  c,  30  St  Eep.  219,  citing  Peck  v.  New  York  &  New 
Jersey  R.  R.  Co.,  85  N.  Y.  246. 

The  Code  contemplated  that  the  rights  of  different  defendants 
may  not  stand  upon  the  same  basis,  and  the  fact  that  the  parties 
may  not  be  interested  in  the  same  question  does  not  affect  the 
validity  of  the  complaint.  Ellerson  v.  Wescott,  88  Hun,  389,  34 
Supp.  813,  citing  Townsend  v.  Bogert,  126  IST.  Y.  370. 

A  complaint  in  an  action  for  partition  brought  by  an  heir,  may 
properly  unite  therewith  causes  of  action  to  set  aside  a  will  of  the 
testator  and  mortgages  executed  by  him,  on  the  ground  that 
they  were  procured  by  undue  influence  where  all  such  instruments 
were  obtained  at  the  same  time,  in  pursuance  of  the  same  fraudu- 
lent sdieme.  Best  v.  Zeh,  82  Hun,  232,  63  St.  Rep.  549,  31  Supp. 
230,  affirmed,  146  JST.  Y.  363. 

The  complaint  in  an  action  of  partition  on  the  ground  that  a 
devise  in  the  will  of  the  ancestor  of  the  party  is  void,  for  want  of 
proper  execution,  mental  incapacity  and  undue  influence,  may 
also  allege  that  the  devisee  procured  the  death  of  the  testator  and 
is  therefore  incompetent  to  take  under  the  will.  Ellerson  v.  West- 
cott,  88  Hun,  389,  34  Supp.  813,  68  St.  Eep.  751.  Eeversed 
on  ground  that  it  does  not  tend  to  show  apparent  devise  is  void, 
148  N.  Y.  149. 

Allegations  in  a  complaint  that  plaintiff  and  defendants  are 
seized  and  possessed,  held  a  sufficient  allegation  of  the  possession 
of  the  plaintiff.  Balen  v.  Jacquelin,  67  Hun,  311,  51  St.  Eep. 
643,  22  Supp.  193. 

A  complaint  which  avers  plaintiff's  ownership  in  common  with 
certain  defendants  and  alleged  that  other  defendants  "  claim 
some  right,  title,  or  interest  in  said  premises,  the  exact  nature  of 
which  is  unknown  to  the  plaintiff  and  which  is  a  cloud  upon  the 
title  to  said  premises,"  and  asked  that  they  be  adjudged  to  have 
no  interest  in  the  property,  is  not  demurrable  on  the  ground  that 
it  states  no  cause  of  action.  Townsend  v.  Bogert,  126  N.  Y. 
370,  37  St.  Eep.  488,  reversing  35  St.  Eep.  76,  20  Civ.  Pro.  E. 
262,  12  Supp.  461. 
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The  complaint  speaks  of  a.  time  as  of  the  commencement  of  the 
action,  and  the  right  of  the  parties  should  be  determined  as  of 
that  time.    Le  Boeuf  v.  Garry,  101  App.  Div.  358,  92  Supp.  1132. 

In  an  action  under  §  1537,  allowing  an  heir-at-law  to  maintain 
partition,  notwithstanding  an  apparent  devise  of  the  real  prop- 
erty in  question,  plaintiff  must  allege  and  prove  that  the  apparent 
devise  is  void.  Holder  v.  Holder,  40  App.  Div.  255,  59  N.  Y. 
Supp.  204. 

An  action  to  partition  real  estate,  of  which  a  will  makes  plara- 
tiff  and  certain  defendants  tenants  in  common,  cannot  be  joined  in 
the  same  complaint  with  the  cause  of  action  to  establish  a  debt 
against  the  testator's  estate  and  sell  his  real  estate  to  pay  it. 
Letson  v.  Evans,  33  Misc.  437,  68  Supp.  421. 

Where  a  complaint  alleged  no  facts  showing  that  trustees  were 
not  performing  their  duties,  or  that  the  residuary  estate  in  their 
hands  was  in  a  condition  to  be  divided,  a  court  of  equity  is  not 
authorized  to  interfere  with  the  conduct  of  the  trustees  in  said 
trust  estate,  and  an  action  of  partition  cannot  he  maintained  in 
connection  therewith.  McKinlmy  v.  Van  Dusen,  76  App.  Div. 
200,  78  Supp.  377. 

A  complaint  in  an  action  in  partition,  which  fails  to  show 
possession  in  one  of  the  tenants  in  common,  does  not  state  a  cause 
of  action.  Howarth  v.  Howarth,  67  App.  Div.  354,  73  Supp. 
785. 

Where  plaintiff  alleges  that  he  advanced  money  to  complete  the 
purchase  of  the  premises  and  asks  for  reimbursements  of  such 
advances,  the  answer  may  properly  allege  that  such  advances  were 
made  with  money  belonging  to  the  estate  of  the  ancestor  of  the 
parties,  or,  if  not,  that  plaintiff  has  since  received  from  such  es- 
tate sufficient  to  reimburse  him.  Phillips  v.  Phillips,  22  Misc. 
475,  50  Supp.  731. 

A  complaint  which  merely  states  that  plaintiff  and  defendant 
are  seized  in  fee  of  certain  shares,  but  contains  no  allegation  of 
possession,  joint  tenancy  or  tenancy  in  common,  or  of  relation- 
ship to  the  former  owner  is  insufficient.  Doane  v.  Mercantile 
Trust  Co.,  160  N.  T.  494. 

Where  one  as  a  collateral  relative  claims  as  an  heir-at-law,  he 
IS  bound  to  plead  that  all  lines  of  descent  which  would  have  the 
right  to,  claim  before  him  are  exhausted.  Henriques  v.  Tale  Uni- 
versity, 28  App.  Div.  354,  51  Supp.  284.  Dismissed,  157  N.  Y. 
672. 
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Where  the  complaint  avers  that  the  defendants  claim  some 
interest  in  the  premises,  the  precise  nature  and  extent  of  which 
is  unknown  to  plaintiff,  and  that  they  have  asserted  their  claim 
by  an  attempted  occupancy  of  some  portion  of  the  premises,  it 
states  a  good  cause  of  action  against  such  parties.  Under  the 
Code,  plaintiff  was  warranted  in  making  parties  defendant  all 
persons  having  or  claiming  an  interest  in  the  lands  sought  to  be 
partitioned  in  order  to  settle  all  controversies  to  the  title  in  one 
action.    Lawrence  v.  Norton,  116  App.  Div.  896,  102  Supp.  481. 

Complaint  —  Short  Form. 
SUPREME  COURT  — UrsTER  CoaNTT. 


SAMUEL  HOPPENSTEAD 

agst. 

LOUISA    HOPPENSTEAD,     SOLOMON     C. 
HOPPENSTEAD  et  al. 


The  complaint  of  the  plaintiff  shows  to  this  court : 

First.  That  James  Hoppenstead,  a  citizen  of  the  State  of  New 
York,  died  at  the  town  of  Gardiner,  Ulster  county,  on  or  about  the 
21st  day  of  January,  1887,  intestate,  and  at  the  time  of  his  death  the 
said  James  Hoppenstead  was  seized  in  fee  simple  of  the  following 
piece  or  parcel  of  land:     (Insert  description.) 

Second.  That  the  said  James  Hoppenstead  left  the  following  heirs- 
at-law  and  legal  representatives,  his  children,  and  no  others,  viz: 
Samuel  Hoppenstead,  Solomon  C.  Hoppenstead,  John  Hoppenstead, 
Margaret  C.  Hoi  wick  and  Sarah  Smith,  who  are  seized  of  the  said 
premises  as  tenants  in  common. 

Third.  That  the  plaintiff,  Samuel  Hoppenstead,  and  the  defend- 
ants, Solomon  C.  Hoppenstead,  John  Hoppenstead,  Margaret  C.  Hol- 
wick  and  Sarah  Smith,  are  seized  in  fee  simple,  each  of  the  undivided 
one-fifth  part  of  said  premises,  the  shares  of  Samuel  Hoppenstead, 
Solomon  Hoppenstead  and  John  Hoppenstead  being  subject  to  the 
inchoate  rights  of  dower  of  their  respective  wives,  to-wit:  Louisa, 
wife  of  Samuel  Hoppenstead,  Minerva,  wife  of  Solomon  C.  Hoppen- 
stead, and  Julia,  wife  of  John  Hoppenstead,  and  the  shares  of  Mar- 
garet C.  Holwiek  and  Sarah  Smith  being  subject  to  the  marital  rights 
of  their  respective  husbands,  Valentine  Holwiek  and  Moses  Smith. 

Fourth.  That  the  defendant  Valentine  Holwiek  is  a  tenant  of  said 
premises  and  has  no  other  interest  except  as  hereinbefore  stated. 

Fifth.  That  the  parties  to  this  action  own  no  other  real  estate,  as 
tenants  in  common,  and  all  the  parties  reside  in  the  State  of  New 
York,  and  are  of  full  age. 

Sixth.  That  there  are  no  general  or  specific  liens  against  any  or 
either  of  the  undivided  shares  in  said  premises  of  any  or  either  of 
the  parties  to  this  action,  as  this  plaintiff  is  informed  and  believes. 
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Wherefore  the  plaintiff  asks  judgment  for  a  partition  and  division 
of  said  premises  according  to  the  respective  rights  of  said  parties; 
or,  if  partition  cannot  be  had  without  material  injury  to  those  inter- 
ested, then  for  a  sale  of  said  premises  and  a  division  of  the  proceeds 
between  the  parties  according  to  their  respective  rights,  after  payment 
of  the  costs  of  this  action,  and  that  the  plaintiff  have  such  other  or 
further  relief  as  may  be  just. 

HECTOR  SEAES, 

Plaintiff's  Attorney. 

Complaint  Where  There  Are  Infant  Defendants  and  Dower  Interest. 

SUPREME  COURT  —  Ulsteb  County. 


AMASA  HUMPHREY 

affst. 

EGLIN     HORNBECK,     BIANCA     OSTER- 
HOUDT. 


The  complaint  of  the  above  plaintiff  respectfully  shows  to  the 
court  that  the  parties  to  this  action  are  seized  in  fee  simple,  as  ten- 
ants in  common,  of  the  following  pieces  or  parcels  of  land,  with  the 
appurtenances,  situated  in  the  town  of  Eoehester,  Ulster  county,  New 
York  (here  insert  description) ;  that  one  Joseph  K.  Hornbeck  died 
intestate,  seized  and  possessed  of  said  property  about  the  year  1880, 
leaving  surviving  him  as  his  only  children  and  heirs-at-law,  Angeline, 
wife  of  William  S.  Harp,  Bianca,  wife  of  Elias  Osterhoudt,  Aurelia 
Hornbeck,  Mary  A.  Hornbeck  and  George  K.  Hornbeck,  and  another 
infant  daughter,  who  has  since  died,  and  his  widow,  Eglin  Horn- 
beck, the  mother  of  said  deceased  child,  and  of  the  other  unmarried 
children  above  named;  that  the  said  Aurelia  Hornbeck,  Mary  A. 
Hornbeck  and  George  K.  Hornbeck  are  infants  and  have  no  general 
or  testamentary  guardian,  and  that  the  other  parties  to  the  action 
are  of  full  age;  that  on  the  15th  day  of  November,  1883,  the  said 
Angehne  Harp  and  William  S.  Harp,  her  husband,  by  a  deed  bearing 
date  on  that  day,  conveyed  all  their  interest  in  said  property  to  Amasa 
Humphrey,  the  above  plaintiff;  that  the  above  plaintiff  is  the  owner 
of  an  undivided  one-fifth  part  of  said  premises  subject  to  the  dower 
interest  thereon  of  the  defendant  Eglin  Hornbeck,  and  subject  to  the 
life  estate  of  said  Eglin  Hornbeck,  in  an  undivided  one-sixth  part 
thereof  as  the  mother  of  said  deceased  child,  and  subject  to  the  in- 
choate right  of  dower  of  the  defendant  Eebecca  Humphrey,  and  the 
said  Eebecca  has  such  right  of  dower  as  aforesaid  in  said  one-fifth 
part;  that  the  defendant  Bianca  Osterhoudt  is  the  owner  of  an  un- 
divided one-fifth  part  of  said  premises,  subject  to  the  dower  interest 
therein  of  the  defendant  Eglin  Hornbeck,  and  also  subject  to  the  life 
interest  of  said  Eglin  Hornbeck  in  an  undivided  one-sixth  thereof 
as  the  mother  of  said  deceased  child,  and  subject  also  to  whatever 
interest  her  husband,  Elias  P.  Osterhoudt,  may  have  in  her  said 
interests  as  such  husband,  and  said  defendant  Elias  P.  Osterhoudt,  has 
such  interest,  if  any,  which  the  law  gives  him  in  said  share  of  his  wife 
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as  her  husband;  that  the  defendants  Aurelia  Hornbeck,  Mary  A. 
Hornbeck  and  George  K.  Hornbeck  are  each  the  owner  of  an  un- 
divided one-fifth  part  of  said  premises,  subject  to  the  dower  interest 
thereon  of  the  defendant  Eglin  Hornbeck,  and  also  subject  to  the  hfe 
estate  of  said  Eglin  Hornbeck  in  an  undivided  one-sixth  part  thereof 
as  the  mother  of  said  deceased  child ;  that  the  defendant  Eglin  Horn- 
beck has  a  dower  interest  in  the  whole  property,  and  a  life  interest 
in  an  imdivided  one-sixth  thereof,  subject  to  such  dower  interest; 
that  the  premises  before  described  is  the  only  real  estate  within  this 
State  owned  by  the  parties  to  this  action  in  common,  and  that  said 
real  estate  is  of  the  value  of  about  $15,000,  as  the  plaintiff  is  informed 
and  believes;  that  all  the  parties  to  this  action  are  residents  of  the 
State  of  New  York;  that,  as  this  plaintiff  is  informed  and  believes, 
there  are  no  general  or  specific  liens  or  incumbrances  on  the  said 
premises,  or  upon  or  against  the  undivided  interest  therein  of  any  of 
the  parties  to  this  action,  and  that  there  are  no  liens  upon  said  prem- 
ises, or  any  part  thereof. 

Wherefore  the  plaintiff  demands  the  judgment  of  this  court,  that 
the  part  or  share  of  said  premises  belonging  to  this  plaintiff,  and  the 
part  or  share  of  each  of  the  other  parties  to  this  action  of,  in  or  to 
said  premises  may  be  ascertained  and  determined  by  and  under  the 
direction  of  this  court,  and  that  a  partition  and  division  thereof  may 
be  made  between  the  said  plaintiff  and  the  other  parties  to  this  action, 
according  to  the  respective  rights  and  interests  of  each  therein;  and 
that  a  commission  of  partition  may  be  issued  out  of  and  under  the 
seal  of  this  court,  and  proper  commissioners  may  be  appointed  for  the 
purpose  of  making  a  partition  of  said  premises;  or  in  case  a  partition 
thereof,  or  of  any  part  thereof,  cannot  be  made  without  great  prejudice 
to  the  owners,  that  the  same,  or  such  part  thereof  as  cannot  be  divided, 
may  be  sold  by  and  under  the  direction  of  this  court,  and  that  the 
proceeds  of  the  sale,  after  paying  the  costs  and  charges  of  this  action, 
may  be  divided  among  the  owners  thereof  according  to  their  several 
rights  and  interests  therein,  and  to  that  end  that  the  rights  and 
interests  of  the  parties  interested  in  the  said  premises,  or  in  the  pro- 
ceeds of  the  sale  thereof,  may  be  ascertained  and  determined  by  the 
judgment  of  this  court,  and  for  such  further  or  other  judgment  or 
relief  as  may  be  just  and  agreeable  to  equity. 

D.  W.  OSTEANDEE, 

Plaintiff's  Attorney. 

Complaint  —  Void  Devise  —  Dower  Interest  —  Absent,  Unknown 
and  Infant  Defendants. 

Supreme  Court  of  the  State  of  New  York  —  County  of  New 
York. 


MICHAEL  BOWEN,  Plaintiff, 

agst. 

MICHAEL  SWEENEY  et  al.,  DefendawtS. 


.143  N.  y.  349. 


The  plaintiff  above  named  by  this,  his  complaint,  respectfully  states 
upon  information  and  belief  as  follows: 
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First.  That  John  Bowen,  late  of  the  city,  coimty  and  State  of 
New  York,  a  brother  of  the  plaintiff  Michael  Bowen,  was  at  the  time 
of  making  his  last  will  and  testament  as  hereinafter  mentioned  and 
also  at  the  time  of  his  death,  seized  in  fee  simple  absolute,  and  in 
possession  of  all  those  certain  lots,  pieces  or  parcels  of  ground  situate, 

(Insert  description.) 
and  that  being  so  seized  and  possessed  of  the  said  property,  the  said 
John  Bowen  died  on  or  about  the  14th  day  of  March,  1863. 

Second.  That  the  said  John  Bowen  in  his  lifetime  to-wit,  on  or 
about  the  twelfth  day  of  June,  1862,  duly  made  and  published  his 
last  will  and  testament  in  manner  and  form  as  required  by  law  to 
pass  real  and  personal  property,  and  which  said  will  was  and  is  in  the 
words  and  figures  as  follows,  namely : 

(Insert  will.) 

Third.  That  the  said  will  of  the  said  John  Bowen  was  duly  proved 
before  the  surrogate  of  the  county  of  New  York,  to  whom  jurisdiction 
in  that  behalf  belonged,  as  a  will  of  real  and  personal  property,  and 
the  said  surrogate  duly  admitted  the  said  will  to  probate  and  duly 
issued  letters  testamentary  thereon  to  the  executors  therein  named, 
who  duly  qualified  as  such,  namely,  to  the  defendant  John  A.  Mc- 
Laughlin on  the  9th  day  of  April,  1863,  on  which  day  the  said  will 
and  decree  admitting  the  same  to  probate  was  duly  recorded  in  the 
ofBce  of  the  said  surrogate  and  to  the  plaintiff  on  the  26th  day  of 
February,  1886. 

Fourth.  That  the  said  testator  John  Bowen,  left  him  surviving  as 
his  only  children  and  descendants,  his  daughter  Mary  T.  Bowen,  and 
two  sons  Francis  J.  Bowen  and  Thomas  F.  Bowen. . 

Fifth.  That  after  the  death  of  the  said  testator,  John  Bowen,  and 
on  the  first  day  of  November,  1863,  his  said  son,  Francis  J.  Bowen, 
who  was  named  in  the  said  will  of  the  said  John  Bowen,  died  in  the 
city  and  county  of  New  York,  where  he  then  resided,  unmarried  and 
without  issue. 

Sixth.  That  the  said  Francis  J.  Bowen,  in  his  lifetime,  to-wit :  on 
or  about  the  26th  day  of  October,  1863,  duly  made  and  published  his 
last  will  and  testament  in  manner  and  form  as  required  by  law,  to 
pass  real  and  personal  property,  in  and  by  which  will,  after  bequeath- 
ing a  legacy  of  one  hundred  and  twenty-five  dollars  and  his  household 
furniture,  he  gave,  devised  and  bequeathed  to  his  uncle,  the  plaintiff, 
Michael  Bowen,  all  the  rest,  residue  and  remainder  of  his  property, 
real  and  personal,  of  every  name,  kind  and  description;  and  that  the 
said  will  was  and  is  in  the  words  and  figures  as  follows,  namely : 

(Insert  will.) 

Seventh.  That  the  said  will  of  the  said  Francis  J.  Bowen  was  duly 
proved  before  the  surrogate  of  the  county  of  New  York,  to  whom 
jurisdiction  in  that  behalf  belonged,  and  afterwards  on  or  about  the 
15th  day  of  August,  1864,  the  said  will  was  duly  admitted  to  probate 
by  the  said  surrogate,  and  was  thereupon  with  the  decree  admitting 
the  same  to  probate,  duly  recorded  in  the  office  of  the  said  surrogate. 

Eighth.  That  the  said  Thomas  F.  Bowen,  the  other  son  of  the  said 
testator  John  Bowen,  deceased,  died  in  the  city  of  New  York;  where 
he  then  resided,  in  or  about  the  month  of  April,  1868,  intestate  and 
without  issue,  but  leaving  a  widow  who  has  since  deceased. 
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Ninth.     That  the  said  Mary  T.  Bowen,  the  daughter  of  the  said 
testator,  John  Bowen,  deceased,  intermarried  with  one  James  Hatten 
and  she  survived  him,  and  after  his  death  and  on  or  about  the  27th 
day  of  August,  1885,  the  said  Mary  T.  Bowen  died  intestate,  unmar- 
ried and  without  issue.     That  the  said  Mary  Teresa  Hatten,  above 
mentioned  as  Mary  T.  Bowen,  on  or  about  the  17th  day  of  April, 
1880,  signed  a  certain  paper  writing  which  purported  to  be  her  last 
will  and  testament  in  and  by  which  she  purported  to  will,  devise 
and  bequeath  all  her  property  and  estate  of  every  kind  and  descrip- 
tion, both  real  and  personal,  of  which  she  might  die  seized  or  pos- 
sessed, to  the  defendants  Michael  Sweeney  and  Catherine  Gallagher, 
to  have  and  to  hold  to  them  and  to  be  divided  equally  between  them, 
share  and  share  alike,  their  heirs  forever,  and  in  and  by  which 
said  paper  writing  she  purported  to  nominate,  constitute  and  appoint 
the  defendant  Michael  Sweeney  to  be  the  executor  of  her  last  will 
and  testament.     That  the  apparent  devise  made,  or  claimed  to  be 
made  by  the  said  Mary  Teresa  Hatten,  in  and  by  said  paper  writing 
which  purports  to  be  her  last  will  and  testament,  is  void.     That  the 
said  devise  is  void  in  as  much  as  the  said  paper  writing  was  not  exe- 
cuted by  the  said  Mary  Teresa  Hatten  in  the  manner  provided  by 
law  for  the  due  execution  of  a  last  will  and  testament,  in  that  the 
said  Mary  Teresa  Hatten  could  not  read  writing  and  did  not  read 
the  said  paper  writing  before  she  signed  the  same  or  before  the  same 
was  signed  by  John  E.  Hobbie  and  Charles  H.  Eeed,  whose  names 
are  subscribed  thereto  as  witnesses,  and  because  the  same  was  not 
read  to  her  or  in  her  hearing  before  the  same  was  signed  or  because 
the  said  Mary  Teresa  Hatten  did  not  know  when  she  signed  the  said 
paper  writing  that  the  same  was  her  will  or  what  the  contents  thereof 
were,  and  because  her  signature  thereto  was  obtained  from  her  by 
undue    influence,    exercised    upon    her    by    the    defendants    Michael 
Sweeney,  Catherine  Gallagher  and  Francis  Gallagher,  some  or  one 
of  them.     That  the  said  paper  writing  was  obtained  from  the  said 
Mary  Teresa  Hatten  by  a  conspiracy  entered  into  by  the  defendants 
Michael  Sweeney  and  Catharine  Gallagher,  and  by  them  and  some 
other  person  or  persons  to  the  plaintiff  unknown,  for  the  purpose  of 
fraudulently  procuring  a  will  in  favor  of  the  said  Michael  Sweeney 
and  Catharine  Gallagher,  and  that  they  did  in  pursuance  of  the  said 
conspiracy  procure  the  said  paper  writing  to  be  signed  by  the  said 
Mary  Teresa  Hatten  and  that  the  said  apparent  devise  in  said  paper 
writing  made  is  therefore  void.     That  the  said  apparent  devise  is 
void  because  the  said  Mary  Teresa  Hatten  at  the  time  she  signed  the 
said  paper  writing  purporting  to  be  her  last  will  and  testament,  did 
not  have  testamentary  capacity  but  was  without  testamentary  capacity. 

Tenth.  That  at  the  time  of  the  death  of  the  said  testator,  John 
Bowen,  on  the  14th  day  of  March,  1863,  as  aforesaid,  his  only  brothers 
and  sisters  then  living  and  the  only  heirs  of  such  of  his  brothers  and 
sisters  as  were  then  dead,  were  the  following  named  persons,  that  is 
to  say:  The  plaintiff,  Michael  Bowen,  of  the  city  of  New  York,  a 
brother  of  the  said  testator,  John  Bowen,  deceased ;  Patrick  Bowen  of 
Ballinamore,  county  of  Leitrim,  Ireland,  a  brother  of  the  said  testator, 
John  Bowen,  deceased;  Ann  Sweeney  of  said  Ballinamore,  a  sister 
of  the  said  testator,  John  Bowen,  deceased;  Bridget  Ford,  of  said 
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Ballinamore,  a  sister  of  the  testator,  John  Bowen,  deceased;  Bridget 
Bowen,  of  said  Ballinamore,  a  daughter  of  Thomas  Bowen,  deceased, 
who  was  a  brother  of  the  testator,  John  Bowen,  deceased;  Bridget 
McNulty,  of  said  Ballinamore;  Mary  Ann  Cane  and  Catherine  Ward, 
now  of  New  York  city,  children  of  Catherine  Eeynolds,  deceased,  who 
was  a  sister  of  the  said  testator,  John  Bowen,  deceased. 

Eleventh.  That  the  said  Mary  T.  Hatten,  the  last  surviving  child 
of  the  said  testator,  John  Bowen,  deceased,  at  the  time  of  her  death 
was  a  citizen  of  the  United  States  and  resided  in  the  State  of  New 
York,  and  left  her  surviving  no  lineal  descendants  nor  any  brother 
or  sister  or  child  or  children  or  issue  of  a  deceased  brother  or  sister, 
but  did  leave  her  surviving  the  ■  following  named  persons,  her  only 
heirs-at-law,  namely:  the  plaintiff,  Michael  Bowen  of  the  city  of 
New  York,  a  brother  of  the  said  testator,  John  Bowen,  deceased;  the 
defendants  Michael  Sweeney,  Joseph  Sweeney,  Patrick  Sweeney, 
Barney  Sweeney,  Catherine  Gallagher  and  Mary  O'Donnell,  all  chil- 
dren of  said  Ann  Sweeney  of  Ballinamore,  county  of  Leitrim,  Ireland, 
who  was  a  sister  of  the  said  testator,  John  Bowen,  deceased;  the 
defendants  Eobert  Sweeney  and  Eleanor  Sweeney,  children  and  heirs- 
at-law  of  John  Sweeney,  deceased,  who  was  a  son  of  said  Ann  Sweeney. 

Twelfth.  That  the  said  testator,  John  Bowen's  said  sisters  Ann 
Sweeney  and  Bridget  Ford,  and  his  said  brother,  Patrick  Bowen,  all 
of  whom  are  now  deceased,  never  were  residents  or  citizens  of  the 
United  States  of  America,  or  of  the  State  of  New  York,  and  they 
were  all  at  the  time  of  the  death  of  the  said  testator,  John  Bowen, 
deceased,  residents  of  Ireland,  and  subjects  of  the  Queen  of  Great 
Britain  and  Ireland,  and  aliens  of  the  United  States  of  America,  and 
of  the  State  of  New  York,  and  they  so  continued  respectively  till 
their  deaths  respectively;  and  the  said  John  Bowen's  said  nieces,  the 
defendants  Bridget  Bowen  of  said  Ballinamore,  a  daughter  of  the  said 
Thomas  Bowen,  deceased,  and  Bridget  McNulty  of  said  Ballinamore, 
a  daughter  of  said  Catharine  Eeynolds,  deceased,  have  always  resided 
and  now  reside  in  Ireland,  and  are  aliens  and  subjects  of  the  Queen 
of  Great  Britain  and  Ireland,  and  never  were  citizens  or  residents  of 
the  United  States  or  of  the  State  of  New  York,  and  his  nieces  the 
said  Mary  Ann  Cane  and  Catherine  Ward,  also  daughters  of  said 
Catherine  Eeynolds,  deceased,  never  were  residents  or  citizens  of  the 
United  States  or  of  the  State  of  New  York  until  after  the  death  of 
the  said  testator,  John  Bowen,  deceased. 

Thirteenth.  That  at  the  time  of  the  death  of  the  testator,  John 
Bowen,  none  of  the  defendants  (not  including,  however,  John  A. 
McLaughliQ,  executor,  as  aforesaid)  was  a  citizen  of  the  United 
States  of  America  nor  was  either  or  any  of  the  defendants  then 
capable  in  law  of  taking  or  holding  real  property  in  the  State  of  New 
York  by  descent,  purchase,  devise  or  otherwise. 

Fourteenth.  That  under  and  by  virtue  of  the  provisions  of  the 
said  will  of  the  said  testator,  John  Bowen,  the  plaintiff  and  the  de- 
fendants who  are  hereinafter  stated  to  be  so  seized,  are  seized  and 
possessed  of  the  said  lots  and  pieces  of  land  hereinbefore  described, 
as  tenants  in  common,  and  the  rights  and  interests  of  the  plaiatifE 
and  of  the  said  defendants  therein  are  as  follows,  namely : 

The  plaintiff  is  seized  and  entitled  in  fee  simple  absolute  to  32-27 
undivided  parts  thereof. 
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The  defendants,  Michael  Sweeney,  Catherine  Gallagher  and  Joseph 
Sweeney,  Patrick  Sweeney,  Barney  Sweeney  and  Mary  O'Donnell,  are 
each  of  them  seized  of  and  entitled  in  fee  simple  absolute  to  1-297 
undivided  parts  thereof,  the  share  of  the  said  defendant,  Catherine 
Gallagher  being  subject  to  the  tenancy  by  the  curtesy  initiate  therein 
of  her  husband,  the  defendant  Francis  Gallagher,  and  he  has  said 
interest  therein,  and  the  said  share  of  the  said  defendant  Joseph 
Sweeney  being  subject  to  the  inchoate  right  of  dower  therein  of  his 
wife,  the  defendant  Mary  Sweeney,  and  she  has  said  interest  therein, 
and  the  said  share  of  the  said  defendant  Patrick  Sweeney  being  sub- 
ject to  the  inchoate  right  of  dower  therein  of  his  wife  the  defendant, 
Ann  Sweeney,  and  she  has  said  interest  therein,  and  the  said  share 
of  the  said  defendant,  Barney  Sweeney,  being  subject  to  the  inchoate 
right  of  dower  therein  of  his  wife,  the  defendant  Helen  Sweeney,  and 
she  has  said  interest  therein.  The  defendant,  Eobert  Sweeney,  and 
Eleanor  Sweeney,  are  each  of  them  seized  of  and  entitled  in  fee  simple 
absolute  to  1-594  undivided  parts  thereof,  the  share  of  each  of  the 
said  defendants  being  subject  to  the  dower  therein  of  her  mother,  the 
defendant,  Eliza  Sweeney,  who  has  such  dower  therein. 

The  defendants,  George  O'Donnell,  Edward  O'Donnell,  Harriet 
O'Donnell,  Patrick  O'Donnell,  and  Ellen  O'Donnell,  are  each  of  them 
seized  of  and  entitled  in  fee  simple  absolute  to  1-1485  undivided  parts 
thereof.  Thomas  Sweeney  and  Francis  Sweeney  are  each  of  them 
seized  of  land  entitled  in  fee  simple  absolute  to  1-297  undivided  parts 
thereof,  the  said  share  of  the  said  defendants  Thomas  Sweeney,  being 
subject  to  the  inchoate  right  of  dower  therein  of  his  wife,  the  defend- 
ant, Mary  Sweeney,  and  she  has  said  interest  therein,  and  the  said 
share  of  the  said  defendant,  Francis  Sweeney,  being  subject  to  the 
inchoate  right  of  dower  therein  of  his  wife,  the  said  defendant,  Ger- 
trude Sweeney,  and  she  has  said  interest  therein.  The  defendant, 
Teresa  M'cNulty,  is  seized  of  and  entitled  in  fee  simple  absolute  to 
1-297  undivided  parts  thereof,  the  said  share  of  the  said  defendant, 
Teresa  McNulty,  being  subject  to  the  tenancy  by  the  curtesy  therein 
of  her  husband,  the  defendant,  Edward  McNulty,  and  he  has  said 
interest  therein.  The  defendant,  Bridget  Bowen,  is  seized  of  and 
entitled  in  fee  simple  absolute  to  1-27  undivided  parts  thereof. 

The  defendants,  Patrick  Bowen,  Francis  Bowen,  Fannie  McQueeny, 
Thomas  Bowen,  Michael  Bowen  and  John  Moran,  are  each  of  them 
seized  of  and  entitled  in  fee  simple  absolute  of  1-162  undivided  parts 
thereof,  the  said  share  of  the  said  defendant,  Patrick  Bowen,  being 
subject  to  the  inchoate  right  of  dower  therein  to  his  wife,  the  defend- 
ant, Helen  Bowen,  and  she  has  said  interest  therein,  the  said  share 
of  the  said  defendant,  Francis  Bowen,  being  subject  to  the  inchoate 
right  of  dower  therein  of  his  wife,  the  defendant,  Ida  Bowen,  and  has 
said  interest  therein,  and  the  said  share  of  the  said  defendant,  Fannie 
McQueeny,  being  subject  to  the  tenancy  by  the  curtesy  initiate  therein 
of  her  husband,  the  defendant  George  McQueeny,  and  he  has  said 
interest  therein,  the  said  share  of  the  said  defendant,  Thomas  Bowen, 
being  subject  to  the  inchoate  right  of  dower  therein  of  his  said  wife, 
the  defendant,  Bridget  Bowen,  and  she  has  said  interest  therein;  the 
said  share  of  the  said  defendant  Michael  Bowen  being  subject  to  the 
inchoate  right  of  dower  therein  of  his  wife,  the  defendant  Julia 
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Bowen,  and  she  has  said  interest  therein,  and  the  said  share  of  the  said 
defendant  John  Moran,  being  subject  to  the  inchoate  right  of  dower 
of  his  wife,  the  defendant  Lucy  Moran,  and  she  has  said  interest 
therein. 

The  defendants  Patrick  Ford,  Francis  Ford,  Michael  Ford,  Thomas 
Ford  and  John  Ford,  are  each  of  them  seized  of  and  entitled  in  fee 
simple  absolute  to  1-135  undivided  parts  thereof,  the  share  of  the  said 
defendant  Patrick  Ford  being  subject  to  the  inchoate  right  of  dower 
therein  of  his  wife,  the  defendant  Mary  Ford,  and  she  has  said  interest 
therein.     (Insert  lilie  provisions.) 

The  defendants  Bridget  McNulty,  Mary  Ann  Cane  and  Catherine 
Ward,  are  seized  and  entitled  in  fee  simple  absolute  to  1-81  undivided 
parts  thereof,  the  said  share  of  the  said  defendant,  Bridget  McNulty, 
being  subject  to  the  tenacy  by  the  curtesy  initiate  therein  of  her  hus- 
band, the  defendant,  David  McNulty,  and  he  has  said  interest  therein ; 
the  said  share  of  said  defendant,  Mary  Ann  Cane,  being  subject 
to  the  tenancy  by  the  curtesy  initiate  therein  of  her  husband,  the 
defendant,  John  Cane,  and  he  has  said  interest  therein,  and  the  said 
share  of  the  said  defendant,  Catherine  Ward,  being  subject  to  the 
tenancy  by  the  curtesy  initiate  therein  of  her  husband,  the  defendant, 
Henry  Ward,  and  he  has  said  interest  therein. 

Fifteenth.  That  neither  the  said  testator,  John  Bowen,  nor  the 
said  Mary  T.  Hatten,  left  any  other  real  estate  in  the  State  of  New 
York  other  than  hereinabove  mentioned  and  described. 

Sixteenth.  That  all  the  defendants  to  this  action  claim  to  own  or 
to  have  some  interest  in  the  said  real  property  above  described  under 
and  by  virtue  of  the  said  will  or  otherwise. 

Wherefore  the  plaintiff  demands  judgment  in  this  action  for  a 
partition  and  division  of  said  premises  and  real  property  hereinbefore 
described,  according  to  the  respective  rights  of  the  parties  interested 
therein,  and  if  a  partition  cannot  be  made  without  material  injury 
to  those  rights,  then  for  a  sale  of  said  premises  and  real  property  and 
a  division  of  the  proceeds  among  the  partes  according  to  their  rights, 
to  be  settled  and  adjudged  by  this  court,  after  payment  of  the  costs 
and  expenses  of  this  action ;  and  the  plaintiff  may  have  such  other  or 
further  order,  relief  or  judgment  as  to  the  court  may  seem  proper 
and  agreeable  to  equity. 

FLAMEN  B.  CANDLER, 

Plaintiff's  Attorney. 

ARTICLE    VII. 
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Sub.  1.    Separate  Actions  Not  Allowed.    Bule  65. 

Rnle  65.  Partition,  to  embrace  all  lands  held  in  common  — 
infants. 

Where  several  tracts  or  parcels  of  land,  lying  within  this  State,  are  owned 
by  the  same  persons  in  common,  no  separate  action  for  the  partition  of  a 
part  thereof  only,  shall  be  brought  without  the  consent  of  all  the  parties 
interested  therein,  and,  if  brought  without  such  consent,  the  share  of  the 
plaintiff  may  be  charged  with  the  whole  cost  of  the  proceeding.  And  when 
infants  are  interested,  the  petition  shall  state  whether  or  not  the  parties  own 
any  other  lands  in  common. 

All  parties  must  be  tenants  of  all  lands  to  be  divided ;  Jackson 
y.  Myers,  14  Johns.  354 ;  Manolt  v.  Brush,  3  Law  Bull.  66 ;  but 
the  omission  to  allege  that  the  parties  to  the  action  do  not  own 
any  other  lands  in  common  in  the  State,  is  not  a  ground  of 
demurrer.  It  was  not  the  object  of  the  rule  to  establish  a  rule  of 
pleading;  an  omission  to  make  averment  is  at  most  irregularity. 
Priichard  v.  Dratt,  32  Hun,  417. 

The  latter  authority  is  cited  in  Sandford  v.  Town  of  Hemp- 
stead, 97  App.  Div.  163,  90  Supp.  76,  affirmed  without  opinion, 
186  'N.  Y.  554,  to  the  point  that  there  is  no  provision  of  law  which 
prevents  parties  from  maintaining  an  action  to  partition  a  portion 
of  the  lands  which  they  own  in  common.  This  holding  is  contrary 
to  that  in  Beeison  v.  Stoops,  91  App.  Div.  185,  86  Supp.  332, 
where  it  is  said,  "  an  action  for  partition  will  only  lie  where  the 
parties  are  tenants  in  common  and  it  must  embrace  all  the  lands 
embraced  by  them  in  common."  Citing  Rule  65,  Matter  of  Moore, 
108  ]Sr.  Y.  280;  Lyons  v.  Shannahan,  64  App.  Div.  264;  Cross- 
man  V.  Wyckoff,  32  App.  Div.  32 ;  Sanford  v.  Goodell,  82  Hun, 
369. 

Sub.  2.     Notice,  Object  of  Action  and  Order  of  Publication.    §  1541. 

§   1541.  Provision  prhere  u  party  is  unknown. 

Where  a  defendant  having  a  share  or  interest  in  the  property  is  unknown, 
or  where  his  name  or  part  of  his  name  is  unknown,  and  the  summons  is 
served  upon  him  by  publication,  or  without  the  State,  pursuant  to  an  order 
for  that  purpose,  as  prescribed  in  article  second  of  title  first  of  chapter  fifth 
of  this  act,  the  notice  subjoined  to  the  copy  of  the  summons  as  published,  or 
served  therewith,  must,  in  addition  to  the  matters  required  in  that  article, 
state  briefly  the  abject  of  the  action,  and  contain  a  brief  description  of  the 
property. 

This  section  takes  the  place  of  the  provisions  of  the  Revised 
Statutes  and  renders  obsolete  the  decision  in  Sandford  v.  White, 
54  K  Y.  359. 

No  steps  can  be  taken   against  unknown  owners,  till  notice 
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required  by  statute  Las  been  complied  with.  Dermmg  v.  Oorwin, 
11  Wend.  647. 

An  order  for  publication  is  satisfied  by  the  publication  of  an, 
order  substantially  correct,  and  the  courts  may  allow  the  order 
to  be  amended  after  judgment  Van  Wyck  v.  Hardy,  20  How. 
222. 

The  service  of  summons  on  the  defendant,  who  left  home  at 
the  age  of  nineteen  and  has  not  been  heard  from  in  eighteen  years, 
by  publication  against  him  and  his  wife,  if  any,  his  heirs,  grantees, 
devisees  or  assignees  as  unknown  defendants,  is  sufficient  to  bind 
the  heirs  of  such  defendant,  whoever  they  may  be.  Guyer  v.  Bay- 
mond,  8  Misc.  606,  29  Supp.  395,  61  St.  E,ep.  54. 

Where  the  court  has  jurisdiction  of  all  the  parties  and  guardian 
ad  litem  had  been  appointed  for  non-resident  infant  defendants 
before  the  time  for  publication  had  expired,  a  judgment  entered 
is  voidable  at  the  election  of  the  infants,  upon  an  application  sea- 
sonably made,  and  the  purchaser  will  not  be  compelled  to  take 
the  title.  Crovier  v.  Crouter,  133  N.  Y.  55,  44  St.  Rep.  315, 
affirming  43  St.  Eep.  438,  lY  Supp.  758. 

The  order  of  publication  did  not  provide  for  service  on  the 
guardian  of  two  defendants  who  had  been  adjudged  incompetent, 
and  for  whom  a  guardian  had  been  appointed;  it  was  held  that 
service  thereunder  was  insufficient  to  confer  jurisdiction.  Bonn 
v,  Kennedy,  51  Misc.  234,  100  Supp.  885. 

Affidavit  for  Order  of  Publication  on  Absentees. 

SUPREME  COURT. 


CORNELIUS  H.  DuBOIS 

agst. 

SARAH  Dubois  and  OTHBass. 


State  of  New  York,  ) 

County  of  Ulster,       \^^-' 

Cornelius  H.  Du  Bois,  the  above-named  plaintiff,  being  duly  sworn, 
says  that  the  action  is  brought  for  a  partition  of  real  estate  situated 
in  the  town  of  Hurley,  in  the  county  of  Ulster,  this  State,  in  which 
county  of  Ulster  the  place  of  trial  is  laid,  of  which  real  estate  the 
plaintiff  and  the  defendants  Mary  G.  Merritt,  Eobert  W.  DuBois, 
Louis  B.  DuBois,  Magdalena  B.  Burhans,  Mary  J.  DeGraw,  Abra- 
ham Wood,  Jr.,  William  and  Mary  Wood,  are  seized,  in  fee  simple, 
as  tenants  ia  common.  That  the  defendants,  Louis  J.  DeGraw, 
Actions,  Vol.  II  —  100 
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Magdalena  B.  Burhans  and  Mary  J.  DeGraw,  are  tenants  in  com- 
mon and  owners  of  undivided  portions  of  said  premises.  That  said 
last  mentioned  defendants  are  not  residents  of  the  State  of  New  York; 
but  reside,  the  said  Louis  B.  Du  Bois  at  59  Tears  avenue,  Jersey  City 
Heights,  jersey  City;  the  said  Magdalena  B.  Burhans,  at  4512  Brown 
street,  West  Philadelphia,  Pa.,  and  the  said  Mary  J.  DeGraw  at  No. 
1216  Moseley  street,  Philadelphia,  Pa.,  and  they  are  not  to  be  found 
within  the  State,  to  the  Icnowledge,  information  and  belief  of  deponent. 

That  the  following-named  defendants  are  also  non-residents  of  this 
State :  Elizabeth  A.  Du  Bois,  who  resided  with  her  husband,  Louis  B. 
Du  Bois,  at  the  place  above  named  as  his  residence ;  Thomas  Burhans, 
who  resides  with  his  wife,  Magdalena  B.  Burhans,  at  the  place  above 
named  as  her  residence,  and  Edwin  S.  DeGraw,  who  resides  with  his 
wife,  Mary  J.  DeGraw,  at  the  place  above  named  as  her  residence. 

That  the  summons  and  complaint  herein  were  filed  in  the  Ulster 
county  clerk's  office,  July  22d,  1906,  and  that  the  same  are  hereto 
annexed. 

That  the  plaintiff,  the  deponent,  resides  in  the  city  of  Brooklyn, 
in  the  county  of  Kings,  and  the  State  of  New  York. 

That  the  statements  contained  in  the  verified  complaint  herein  are 
true  to  the  knowledge  of  deponent. 

That  the  means  and  sources  of  deponent's  knowledge  of  the  non- 
residence  of  the  defendants  above  named,  and  of  their  residences  at 
the  places  above  stated  are  as  follows,  to-wit:  That  the  defendant 
Louis  B.  Du  Bois  is  a  nephew  of  deponent's,  and  from  time  to  time 
has  called  at  deponent's  place  of  business.  No.  24  West  street,  New 
Y^ork  city,  and  has  told  deponent  that  he  resided  at  the  place  above 
named  with  his  wife,  the  defendant,  Elizabeth  A.  DuBois. 

That  the  defendants  Magdalena  B.  Burhans  and  Mary  J.  Burhans 
are  nieces  of  deponent,  and  deponent  from  time  to  time,  hears  of 
them  and  from  them  through  members  of  deponent's  family,  and 
deponent,  before  making  this  affidavit,  made  inquiries  of  the  mem- 
bers of  his  family,  who  write  letters  to  and  receive  letters  from  the 
said  Magdalena  B.  Burhans  and  the  said  Mary  J.  DeGraw,  and  was 
told  that  they  resided  with  their  husbands;  the  said  Magdalena  B. 
Burhans  with  her  husband,  the  defendant,  Forman  Burhans,  and  the 
said  Mary  J.  DeGraw  with  her  husband,  the  defendant,  Edwin  S. 
DeGraw,  at  the  places  respectively  above  set  forth  as  their  respective 
places  of  residence,  which  information  deponent  verily  believes  to  be 
true,  and  deponent  will  not  be  able,  with  due  diligence,  to  make  per- 
sonal service  of  the  summons  upon  any  of  the  above-named  resident 
defendants  within  this  State  except  the  defendant  Louis  B.  DuBois, 
for  the  reason  that  the  said  defendants  reside  out  of  this  State,  as 
above  set  forth,  and  for  the  further  reason  that  none  of  the  said 
defendants,  except  the  defendant  Louis  B.  DuBois,  intend,  as  de- 
ponent learns  from  members  of  his  family  who  correspond  with  them, 
visiting  or  returning  to  the  State  of  New  York. 

That  the  said  defendants  Louis  B.  Du  Bois  and  Magdalena  B.  Bur- 
hans have  property  within  this  State,  to-wit:  each  of  them  has  an 
undivided  one-fifteenth  interest  in  the  property  described  in  the 
verified  complaint,  which  is  hereto  annexed,  subject  to  the  dower 
interest  of  the  defendant  Sarah  DuBois,  the  widow  of  Edmund  A. 
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DuBois,  and  subject  also  to  the  inchoate  right  of  dower  of  the  de- 
fendant Elizabeth  A.  Du  Bois,  in  the  interest  of  the  defendant,  Louis 
B.  Du  Bois,  and  subject  also  to  the  general  lien  of  the  judgment  now 
held  by  the  defendant  Abraham  Wood,  as  alleged  in  the  complaint. 

That  the  said  defendant,  Mary  J.  Du  Bois,  has  property  within  this 
State,  to-wit:  an  undivided  one-third  interest  in  the  property  de- 
Bcribed  in  the  verified  complaint  herein. 

(Jurat,  usual  form.)  COENELIUS  H.  DUBOIS. 

Order  of  Publication  on  Absentees. 

SUPREME  COURT. 


CORNELIUS  H.  DuBOIS 
agst. 

SARAH  Dubois  and  Othebs. 


The  plaintiff  having  presented  to  me  a  verified  complaint  in  this 
action,  which  is  hereto  annexed,  showing  a  cause  of  action  for  which 
judgment  is  therein  demanded  against  the  defendants,  Louis  B. 
DuBois  and  Elizabeth  A.  DuBois,  his  wife,  Magdalena  B.  Burhans 
and  Forman  Burhans,  her  husband,  Mary  J.  DeGraw  and  Edwin  S. 
DeGraw,  her  husband,  and  having  also,  by  the  annexed  affidavit, 
made  and  verified  by  him  on  the  28th  day  of  July,  1906,  made  proof 
to  my  satisfaction  that  the  said  defendants  are  not  residents  of  this 
State  and  that  personal  service  cannot,  with  due  diligence,  be  made 
upon  them  within  this  State : 

Now,  on  motion  of  James  McPherson,  attorney  for  the  plaintiff,  it 
i?  ordered,  that  service  of  the  summons  and  complaint  in  the  above- 
entitled  action  upon  the  defendants,  Louis  B.  Du  Bois  and  Elizabeth 
A.  DuBois,  his  wife,  Magdalena  B.  Burhans  and  Forman  Burhans, 
her  husband,  Mary  J.  DeGraw  and  Edwin  S.  DeGraw,  her  husband, 
be  made  by  publication  thereof,  with  the  notice  required  by  law,  in 
two  newspapers,  to-wit :  in  the  Kingston  Daily  Leader,  published  in 
the  city  of  Kingston,  in  the  county  of  Ulster,  and  State  of  New  York, 
and  in  the  Ellenville  Journal,  published  in  the  village  of  Ellenville, 
in  the  county  of  Ulster,  and  State  of  New  York,  once  a  week  for  six 
Buccessive  weeks,  or  at  the  option  of  the  plaintiff,  by  service  of  the 
Bummons  and  copy  of  the  complaint  and  of  this  order,  with  the  notice 
required  by  law,  upon  the  said  defendants  personally,  without  the 
State. 

And  it  is  further  ordered  and  directed,  that  on  or  before  the  day 
of  the  first  publication,  the  plaintiff  deposit  in  the  post-office  at  Kings- 
ton, Ulster  county.  New  York,  sets  of  copies  of  the  summons  and 
complaint  hereto  annexed  and  of  this  order,  each  contained  in  a 
securely  closed  post-paid  wrapper,  directed  to  the  following  defend- 
ants, respectively,  at  the  places  designated  below : 

Louis  B.  Dubois,  59  Tears  ave.,  Jersey  City  Heights,  New  Jersey. 

Elizabeth  A.  DuBois,  59  Tears  ave.,  Jersey  City  Heights,  Jersey 
City,  Few  Jersey. 
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Magdalena  B.  Burhans,  4513  Brown  street,  West  Philadelphia,  Pa. 
Forman  Burhans,  4513  Brown  street.  West  Philadelphia,  Pa. 
Mary  J.  DeGraw,  1216  Moseley  street,  Philadelphia,  Pa. 
Edwin  S.  DeGraw,  1316  Moseley  street,  Philadelphia,  Pa. 
Dated  Kingston,  JST.  Y.,  July  39,  1906. 

W.  0.  HOWAED, 

J.  S.  C. 
Notice  Subjoined  to  Summons  for  Publication. 

To  John  H.  Griffin,  Jacob  Griffin  and  Henry  Krum  : 

The  foregoing  summons  is  served  upon  you  by  publication,  pur- 
suant to  an  order  of  Hon.  Wesley  0.  Howard,  a  justice  of  the  Supreme 
Court  of  the  State  of  New  York,  dated  the  14th  day  of  December, 
1906,  and  filed  with  the  complaint  in  the  office  of  the  clerk  of  the 
county  of  Ulster,  in  the  city  of  Kingston,  Ulster  county,  in  said  State. 
The  object  of  this  action  is  to  make  partition  according  to  the 
respective  rights  of  the  parties  and,  if  it  appears  that  partition  cannot 
be  made  without  great  prejudice  to  the  owners,  then  for  a  sale  of  the 
following  described  property.  (Brief  description.) 
Dated  December  14,  1906.  S.  D.  HOOD, 

Plaintiff's  Attorney. 

Sub.  3.    Defences,  How  Pleaded  and  Effect. 

The  objection  that  a  defendant  in  partition  is  not  a  proper  or 
necessary  party,  can  be  taken  only  by  an  ansvsrer  disclaiming  all 
interest,  and  not  by  demurrer  to  the  complaint  for  failure  to  state 
a  cause  of  action.  Barnes  v.  Blake,  59  Hun,  371,  36  St.  Rep.  210, 
20  Civ.  Pro.  R  17,  13  Supp.  77. 

In  Middlehrooh  v.  Travis,  66  Hun,  510,  50  St.  Eep.  149,  21 
Supp.  398,  it  was  held  that  a  demurrer  by  a  co-defendant  to  a 
complaint  in  a  partition  suit,  on  the  ground  that  as  to  him  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  was 
frivolous. 

A  defendant  in  an  action  of  partition  cannot  demur  to  an 
answer  served  upon  him  by  a  co-defendant.  Stuart  v.  Bhichhy, 
77  Hun,  425,  60  St.  Rep.  48,  28  Supp.  800,  affirming  8  Misc.  472, 
29  Supp.  547,  60  St.  Rep.  602. 

It  was  held  that  the  answer  set  up  a  valid  counterclaim  where 
it  alleged  that  the  defendant,  being  the  equitable  owner  of  the 
land  in  question  under  contract  of  purchase,  agreed  to  give  plain- 
tiff in  interest  therein,  the  title  to  be  taken  in  their  joint  names 
and  plaintiff  to  pay  the  balance  of  the  purchase  price  and  advance 
certain  moneys,  and  that  plaintiff  failed  to  fulfill  the  contract. 
Michel  V.  Halheimer,  10  N.  Y.  Sup.  489 ;  s.  c,  32  St.  Rep.  348. 

An  answer,  setting  up  a  defective  pleading  that  other  persons 
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not  joined  had  contingent  interests  under  the  will,  should  not  be 
required  to  be  made  more  definite  and  certain  by  setting  out  the 
portions  of  the  will  giving  such  interests  to  such  persons,  where 
the  complaint  does  not  set  forth  the  will,  but  merely  gives  a  sum- 
mary of  it    Eisner  v.  Eisner,  89  Hun,  480,  35  Supp'.  393. 

In  an  action  for  partition,  it  seems  that  persons  claiming  an 
interest  or  lien  upon  the  premises  sought  to  be  partitioned  will 
be  obliged,  to  litigate  the  validity  thereof  with  a  co-defendant  who 
controverts  their  interest  or  lien,  notwithstanding  all  the  allega- 
tions in  the  complaint,  relating  to  their  interests  in  the  premises, 
have  been  stricken  out  by  the  order  of  the  court;  Hagerty  v. 
Andrews,  4  Civ.  Pro.  K.  323.  It  is  said  that  it  is  not  abso- 
lutely necessary  for  a  guardian  ad  litem  to  put  in  an  answer, 
Bogart  v.  Bogart,  45  Barb.  121 ;  and  that  such  omission  will 
not  affect  the  title,  AUhomse  v  Paddle,  3  Bosw.  410 ;  but  where 
the  facts  render  a  special  answer  necessary,  it  is  the  duty  of 
the  guardian  to  interpose  it.  Knickerbocker  v.  Defreest,  2  Paige, 
304.  See  Rule  50  as  to  duty  of  guardian  requiring  him  to  make 
the  proper  defence  when  necessary  for  the  interests  of  the  infant. 

A  party  desiring  to  avail  himself  of  an  admission  in  pleading 
of  his  adversary,  must  accept  it  as  an  entirety.  He  cannot  accept 
such  portion  as  may  be  valuable  and  reject  the  remainder.  So 
held  where  an  action  was  brought  by  an  heir-at-law  against  his 
co-heirs  in  partition.  An  allegation  in  the  answer  interposed  by 
certain  of  the  defendants  was  to  the  effect  that  the  common  an- 
cestor had  made  advancements  to  all  the  heirs.  It  was  held  that 
this  could  not  be  regarded  as  admission  binding  upon  the  defend- 
ants who  interposed  such  answer,  unless  it  was  regarded  as  binding 
upon  all  the  other  heirs  also.  Shrady  v.  Shrady,  42  App.  Div.  9, 
58  Supp.  546. 

A  party  to  an  action  of  partition,  who  claims  a  lien  upon 
premises,  must  allege  it  in  his  answer  and  establish  it  by  proof. 
The  court  has  no  power  to  amend  the  final  judgment  so  as  to  direct 
the  referee  to  pay  him  the  amount  of  the  alleged  lien  out  of  the 
proceeds  of  the  sale,  as  such  an  amendment  would  vary  the  rights 
of  the  parties  as  fixed  by  the  decision  of  the  courts  and  the  judg- 
ment entered  thereon.  SmUh  v.  Smith,  40  App.  Div.  251,  57 
Supp.  1122. 

Where  defendant  in  partition  alleged  that  certain  co-tenants 
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had  occupied  portion  of  the  premises,  and  that  one  of  them  leased 
other  portions  of  the  property  and  collected  rents,  the  issue  so 
raised  cannot  be  determined  except  by  the  service  of  the  answer 
on  co-tenants.    Willes  v.  Loomis,  94  App.  Div.  67,  87  Supp.  1086. 

Where  a  defendant  in  a  partition  action  set  up  a  claim  under 
a  mortgage  to  all  the  premises,  but  did  not  serve  the  answer  on 
the  other  defendants ;  held,  she  was  not  entitled  to  a  judgment  for 
payment  of  the  mortgage.  Weston  v.  Stoddard,  60  Hun,  290, 
38  St.  Kep.  46,  14  Supp.  580,  affirmed,  137  N.  Y.  119. 

The  statute  of  limitations  does  not  run  during  co-tenancy.  A 
cause  of  action  is  a  continuing  one  so  long  as  the  co-tenancy  ex- 
ists.   Dresser  v.  Travis,  39  Misc.  358,  79  Supp.  924. 

In  an  action  to  partition  certain  real  estate,  which  had  formerly 
belonged  to  a  firm,  one  of  whose  members  had  withdrawn,  and,  by 
an  informal  instrument,  insufficient  to  transfer  the  title  to  the 
real  estate  had,  for  a  valuable  consideration,  attempted  to  convey 
his  interest  in  the  firm  property  to  his  co-partner,  who,  for  a  period 
of  some  twenty  years,  had  paid  the  taxes  and  assessments  upon  the 
property,  the  heirs  of  the  retired  partner,  after  acquiescing  in  this 
action  of  the  continuing  partner,  will  not  be  allowed  to  amend 
their  answer  so  as  to  set  up  the  statute  of  limitations  as  to  such 
payments  of  taxes  and  assessments,  made  more  than  six  or  more 
than  ten  years  prior  to  the  commencement  of  the  action.  Wiegel 
V.  Moglc,  46  App.  Div.  190,  61  Supp.  528. 

The  plaintiffs  in  an  action  of  partition,  brought  by  the  heirs 
of  a  deceased  partner,  claiming  title  to  his  original  undivided 
interest  in  partnership  lands,  which  he  had  deeded  to  his  co-partner 
for  partnership  purposes,  were  infants  at  the  death  of  their  de- 
cedent, and  the  action  was  not  commenced  until  thirty  years  after 
his  death,  nor  until  fifteen  years  after  the  younger  of  the  plain- 
tiffs became  of  age.  Held  (following  Howell  v.  Leavitt,  95  N. 
Y.  617)  that  the  plaintiffs,  although  they  had  slumbered  upon 
their  rights  during  an  adverse  possession  of  twenty-seven  years, 
were  not  barred  by  the  statute  of  limitations.  Borrow  v.  Oalkins, 
154  K  Y.  503,  affirming  6  App.  Div.  28,  39  Supp.  527. 

Where  a  defendant  deposes  that  he  has  never  been  married,  an 
objection  that  his  wife  is  not  made  a  party  is  not  available.  Lene- 
han  v.  College  of  St.  Francis  Xavier,  30  Misc.  378,  63  Supp. 
1033,  judgment  affirmed,  51  App.  Div.  535,  64  Supp.  868. 
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Sub.  4.    Bill  of  Particulars. 

Where  defendants  in  partition  deny  in  their  answer  that  the 
premises  described  in  the  complaint  are  tha  only  lands  within 
the  State  owned  by  the  parties  in  common,  but  refuse  to  give  any 
information  as  to  other  lands,  they  may  be  required  to  furnish 
a  bill  of  particulars  thereof.  Crossman  v.  Wyckoff,  32  App.  Div. 
32,  52  Supp.  314. 

A  bill  of  particulars  is  proper  in  an  action  to  partition,  in 
order  to  compel  plaintiff  to  state  specifically  the  source  of  his 
title,  where  it  has  not  been  alleged  in  the  complaint.  Drake  v. 
Drake,  31  Misc.  8,  64  Supp.  581. 

Where  a  defendant  alleges  that  a  child  was  bom  of  the  mar- 
riage and  claims  to  hold  as  tenant  by  the  curtesy,  the  other  parties, 
who  are  near  relatives  but  have  no  knowledge  of  the  facts,  are 
entitled  to  a  bill  of  particulars  as  to  the  birth  to  prevent  surprise. 
Bender  v.  Yan  Allen,  28  Misc.  304,  59  Supp.  885. 

Where  an  action  has  been  begun  under  §  153Y  and  the  plaintiffs 
allege  that  a  devise  is  void  because  of  the  testator's  incompetency 
and  of  undue  influence,  a  motion  made  by  defendant  for  a  bill 
of  particulars  requiring  the  plaintiff  to  state  in  what  particular 
the  execution  of  said  will  was  defective,  also  any  particular  or 
special  act  or  false  representation  relied  on  as  establishing  undue 
influence,  will  be  denied.  Hazard  v.  Bvrdsall,  61  Hun,  208, 
40  St.  Rep.  707. 

Sub.  5.    Miscellaneous  Matters  of  Practice. 

By  §  6,  Public  Lands  Law  (chapter  11,  General  Laws),  it  is 
provided  that  when  the  State  owns  an  undivided  interest  with 
any  person  in  real  property,  which  is  not  a  part  of  a  forest  pre- 
serve, partition  may  be  had ;  and  §  216  of  the  Forest,  Fish,  and 
Game  Law  (chapter  20,  Laws  1900)  makes  like  provision  for 
partition  of  lands  in  the  forest  preserve.  Under  this  statute  the 
lands  cannot  be  sold,  but  actual  partition  thereof  may,  be  made. 

The  mere  issuing  of  a  summons  is  not  the  commencement  of  an 
action  for  general  purposes.  Kerr  v.  Mount,  28  N.  T.  659.  An 
action  is  commenced  by  the  service  of  a  summons.  §  416,  Code. 
As  a  general  rule,  an  action  is  not  commenced  until  the  service  of 
a  summons.  Wiggin  v.  Orser,  5  Duer,  118.  The  filing  of  a  sum- 
mons and  complaint  is  not  the  commencement  of  a  suit,  nor  is 
the  filing  of  a  lis  pendens,  except  as  constructive  notice  to  pur- 
chasers.   Ewynes  v.  Onderdonk,  2  Hun,  519,  5  T.  &  C.  176. 
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It  was  held  in  Warner  v.  Warner,  57  St.  Eep.  763,  citing 
Haynes  v.  Onderdonk,  2  Hun,  619,  5  T.  &  C.  176,  supra,;  Boylston 
V.  Wheeler,  5  T.  &  C.  179,  that  where  a  defendant  in  an  action  of 
partition  had  not  been  served,  its  pendency  was  no  ground  for  the 
abatement  of  a  subsequent  action  brought  for  the  same  purpose 
by  such  a  defendant.  Kerr  v.  Mount  was  also  cited  as  sustaining 
the  proposition ;  also  Ex  parte  Griswold,  13  Barb.  412 ;  Trust  Co. 
V.  Dickson,  9  Abb.  61.  It  is  further  held  in  the  principal  case 
that  if  each  tenant  in  common  should  commence  an  action,  the 
court  would  have  no  difficulty  upon  motion,  in  consolidating  the 
actions  or  in  making  such  direction  as  would  assure  an  orderly 
procedure  in  them. 

An  omission  of  proof  of  serving  a  copy  of  summons  and  com- 
plaint may  be  supplied  nunc  pro  tunc.  Herhert  v.  Smith,  6  Lans. 
493. 

A  summons  may  be  amended  after  judgment  and  sale  where 
the  names  of  certain  defendants  were  omitted  from  the  summons 
filed,  the  defendants  having  been  actually  made  parties.  Van 
Wyck  V.  Hardy,  11  Abb.  N.  C.  473,  affirmed,  4  Abb.  Ct.  of  Ap. 
Dec.  496. 

The  statutory  directions  as  to  filing  lis  pendens,  with  the  decis- 
ion relating  thereto,  will  be  found  at  §§  1670  to  1674,  which  see 
for  the  authorities  on  the  subject. 

Where  the  defence  to  a  partition  suit  by  the  only  defendant 
appearing,  was  another  action  pending,  and  it  appeared  that  sixty 
days  before  he  had  commenced  an  action  filing  the  summons, 
complaint  and  lis  pendens,  by  serving  one  or  two  defendants,  not 
including  plaintiff  in  the  present  action,  it  was  held  that  the 
plea  would  not  avail.  Warner  v.  Warner,  6  Misc.  249,  57  St. 
Rep.  763,  27  Supp.  160. 

Where  an  action  has  been  brought  in  good  faith  but  by  mistake, 
not  attributable  to  any  want  of  care  on  the  part  of  the  plaintiff, 
a  necessary  defendant  has  been  omitted  and  the  persons  having 
no  interest  in  the  property  have  been  joined,  an  application  to 
bring  in  such  necessary  party,  drop  the  names  of  the  others  from 
the  title  of  the  action,  and  amend  the  complaint  accordingly, 
should  be  granted.  Hall  v.  Campbell,  77  Hun,  567,  28  Supp. 
1031,  60  St  Rep.  487. 

Where  the  answers  concerning  a  lot  which  defendants  claimed 
under  a  contract  of  sale  on  which  they  made  payments  to  plain- 
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tiff's  ancestor,  were  witlidrawii  from  the  action ;  held,  tliat  an  order 
to  amend  the  judgment  by  inserting  the  description  of  the  prop- 
erty was  properly  denied.  Bashin  v.  IngaMs,  88  Hun,  618,  68  St 
Eep.  391,  34  Supp.  402. 

Even  though  a  court  improperly  orders  a  sale  instead  of  the  dis- 
missal of  the  complaint,  the  judgment  cannot  be  subsequently 
vacated  on  motion.  Prior  v.  Prior,  15  Civ.  Pro.  E..  436,  18  St. 
Eep.  566,  49  Hun,  502,  followed  Beed  v.  Beed,  107  IST.  Y.  545. 

A  jurisdictional  defect  cannot  be  remedied  by  amendment  nwru: 
'pro  tunc.  The  presumption  is  that  a  proper  party  who  is  not 
brought  into  the  suit  is  prejudiced.  O'Orady  v.  O'Grady,  55 
Hun,  40,  8  Supp.  278.  See,  also,  O'Coner  v.  McMahon,  7  N.  Y. 
Sup.  225,  26  St  Eep.  596 ;  MiUer  v.  Wright,  109  N.  Y.  194. 

Mere  irregularities  may  be»  amended  rmnc  pro  tunc.  Bogert  v. 
Bogert,  45  Barb.  121;  Noble  v.  Cromwell,  27  How.  289;  Bogers 
V.  McLean,  34  N.  Y.  536.  And  papers  may  be  so  filed.  Wcuring 
V.  Wwring,  7  Abb.  472;  Croghmi  v.  Livingston,  17  N.  Y.  218. 
An  order  may  be  entered  rmmc  pro  tunc  as  of  a  time  anterior  to 
the  death  of  a  party  who  died  after  argument  on  appeal.  Bergen 
V.  Wychojf,  84  I^.  Y.  659.  On  the  death  of  one  of  the  parties, 
those  who  have  succeeded  to  his  interest  may  be  substituted 
within  the  year  without  notice  to  the  others  who  have  no  interest 
in  the  question.  Gordon  v.  Stering,  13  How.  405.  If  the  plaintiff 
die  pending  the  advertisement  of  sale  and  one  of  his  heirs  be  sub- 
stituted as  plaintiff,  it  is  not*  necessary  to  advertise  anew,  chang- 
ing the  title  of  the  cause.  Thwing  v.  Thwing,  18  How.  458. 
The  report  of  a  referee  may  be  corrected  by  the  court.  Safford 
V.  Safford,  7  Paige,  259 ;  Carpenter  v.  Schermerhom,  2  Barb.  Ch. 
314. 

An  amendment  to  the  judgment-roll,  after  a  sale  in  partition 
by  making  additional  findings  was  held  to  be  jurisdictional  and 
fatal  to  the  judgment  in  Muller  v.  Namncmn,  85  App.  Div.  337, 
83  Supp.  488. 

Unknown  heirs  may  be  designated  by  fictitious  names  in  a 
summons  in  partition,  and  need  not  be  sued  as  a  class,  although 
the  number  is  unknown.  Lenehan  v.  College  of  St.  Francis 
lazier,  30  Misc.  378,  63  Supp.  1033,  judgment  affirmed,  51  App. 
Div.  535,  64  Supp.  868. 

In  an  action  for  partition,  an  amendment  of  the  complaint 
merely  showing  how  the  various  parties  acquired  their  respective 
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interests  leaving  the  action  between  the  same  parties,  and  for 
partition  of  the  same  property,  does  not  change  the  cause  of  action. 
Perkms  v.  Storrs,  114  App.  Div.  322,  99  Supp,  849. 

Two  actions  for  partition  of  lands  situated  in  different  counties 
cannot  be  consolidated,  where  some  of  the  defendants  in  one  of 
the  actions  are  not  parties  to  the  other  action.  Mayor  v.  Mayor, 
11  Abb.  JSr.  C.  367,  reversing  27  Hun,  610. 

The  granting  of  a  new  trial  as  to  one  of  the  issues  in  an  action 
of  partition  does  not  necessarily  require  a  re-trial  of  all  the  issues. 
Lavelle  v.  Corrignio,  86  Hun,  135,  33  Supp.  376,  67  St.  Kep.  122. 

Where  an  action  of  partition  is  brought,  and  lis  pendens,  filed, 
but  the  action  is  not  proceeded  with  with  reasonable  dispatch,  one 
named  as  defendant,  but  who  has  not  been  served  with  the  sum- 
mons, may  apply  to  have  plaintiff's  proceeding  vacated.  Lyle  v. 
Smith,  13  How.  104.  Where  a  plaintiff  moved  to  set  aside  pro- 
ceedings in  a  suit  brought  by  defendant  for  partition,  on  the 
ground  that  an  action  for  the  partition  of  the  same  premises  had 
been  previously  brought  by  the  plaintiff,  the  motion  was  denied 
on  the  ground  that  the  remedy  was  by  answer  in  the  last  suit, 
unless  it  appeared  on  the  face  of  the  complaint,  and  then  by 
demurrer.  Hornfoiger  v.  Hornfager,  6  How.  279.  It  is  said  that 
a  new  trial  will  be  granted  in  partition  on  slight  grounds.  Olm/ton 
v.  Yorrington,  33  Barb.  144.  And  that  application  for  leave  to 
discontinue  after  judgment  is  addressed  to  the  discretion  of  the 
court.     Fwrman  v.  Furman,  12  Hun,  441. 

Where  in  partition  the  defence  was  that  the  plaintiff  was  sole 
owner,  the  complaint  was  properly  dismissed  on  the  merits.  Taior 
V.  Tatar,  29  St.  Eep.  886. 

The  same  course  was  followed,  dismissing  the  action  as  to  a 
parcel  to  which  there  were  no  undivided  interests,  and  continuing 
as  to  others  in  Yan  Schaack  v.  Saunders,  24  Week.  Dig.  225. 

In  McGwire  v.  McGuire,  65  App.  Div.  74,  72  Supp.  490,  it 
was  held  that  aH  application  for  an  order  requiring  certain  de- 
fendants to  appear  and  be  examined,  was  an  effort  to  examine 
the  witnesses  in  anticipation  of  the  trial  in  respect  to  facts  con- 
cerning which  the  plaintiff  already  had  sufficient  information, 
and  that  the  application  should  have  been  denied. 

It  is  held  in  Flamm  v.  Perry,  78  App.  Div.  603,  80  Supp.  126, 
that  a  right  to  move  in  a  partition  action  is  not  limited  to  a  party 
to  an  action,  but  that  any  party  in  interest  who  is  prejudiced  by 
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the  judgment  or  decision  therein,  may  appeal  to  the  discretion  of 
the  court. 

An  executor  and  trustee,  who,  pending  the  determination  of 
objections  to  the  probate  of  a  will  by  which  he  is  appointed,  is 
served  with  a  summons  and  complaint  in  an  action  to  partition 
real  property  devised  by  the  will  to  him  in  trust,  may,  when  in 
default,  at  any  time  before  the  entry  of  final  judgment,  serve  a 
notice  of  appearance  which  will  entitle  him  to  a  notice  of  all 
subsequent  proceedings  in  the  action.    Mamwaring  v.  Lippincott, 

52  App.  Div.  526,  65  Supp.  428. 

The  assignee  of  a  judgment  may  move  to  set  aside  an  inter- 
locutory judgment  in  partition,  which  makes  no  provision  for  the 
payment  of  such  judgment,  although  his  assignment  is  not  re- 
corded, where  the  plaintiff  had  notice  thereof  before  the  entry  of 
the  interlocutory  judgment.     Kelly  v.  Werner,  34  App.  Div.  68, 

53  Supp.  1067. 

An  application  by  defendant  to  open  her  default  in  pleading 
will  be  denied,  where  no  sufficient  affidavit  of  merits  is  filed,  nor 
will  such  defendant  be  allowed  to  plead  in  order  to  set  up  a  joint 
tenancy  as  a  defence,  as  partition  is  maintainable  by  a  joint  tenant. 
CrossY.  Burch,  27  Misc.  295,  58  Supp.  438. 

Where  there  had  been  three  trials,  at  each  of  which  but  one 
issue  was  submitted  to  the  jury,  and  no  request  to  submit  other 
issues,  the  parties  were  deemed  to  have  agreed  that  there  were  no 
other  issues  to  be  determined,  and  the  court  refused  to  set  aside 
the  verdict  on  the  ground  that  all  of  the  issues  had  not  been  de- 
termined.   Tracey  v.  Dolan,  31  Misc.  6,  64  Supp.  651. 

An  action  for  partition  not  dismissed  or  abated,  is  a  bar  to  a 
new  action  for  the  same  cause  between  substantially  the  same 
parties.     Cheney  v.  Rankin,  27  Misc.  609,  58  Supp.  263. 

An  action  of  partition  does  not  abate  on  the  death  of  the  sole 
plaintiff,  and  ia  the  absence  of  laches,  may  be  revived  by  the 
grantee  of  an  heir-at-law  of  the  plaintiff  as  his  successor  in  interest 
Cheney  v.  BmJcin,  27  Misc.  609,  58  Supp.  263. 

A  court  of  equity  has  jurisdiction  of  an  action  to  set  aside  a 
sale  in  an  action  of  partition,  the  order  confirming  the  sale  and  the 
final  judgment  in  the  action  and  to  order  a  re-sale  of  the  property 
under  the  direction  of  the  court,  where  no  rights  of  third  parties 
will  intervene,  and  fraud  has  been  established  in  connection  with, 
the  transaction.  Schwmmn  v.  Trwax,  179  N.  Y.  35,  reversing 
76  App.  Div.  194,  78  Supp.  374. 
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In  McNally  v.  Fiizsvmmons,  70  App.  Div.  179,  75  Supp.  331, 
it  is  held  that  the  committee  of  a  lunatic  in  proceedings  to 
obtain  a  voluntary  partition  of  the  real  estate,  is  bound  to  exercise 
the  utmost  good  faith  and  that  in  case  he  fails  to  do  so,  the  heirs 
of  the  lunatic  may,  after  his  death,  maintain  an  action  to  set  aside 
the  partition. 

A  party  to  a  partition  action  has  no  right  to  complain  of  the 
setting  aside  of  an  interlooutorv  judgment  therein  for  fraud 
practiced  by  another  party,  merely  because  the  vacation  of  the 
judgment  may  deprive  him  of  the  benefit  of  an  adjudication 
therein  as  to  his  legitimacy,  where  his  right  to  take  an  interest 
in  the  land  is  not  affected.  Furmam  v.  Furnum,  153  N.  Y.  309, 
affirming  9  App.  Div.  94,  41  Supp.  76. 

Where  a  conditional  order  of  discontinuance  is  made  after 
judgment  in  an  action  in  partition,  and  the  condition  is  complied 
with,  all  rights  established  by  such  judgment  are  abrogated.  Mai- 
ter  of  Hunter's  Point  &  South  Side  B.  R.  Co.,  11  App.  Div.  626, 
42  Supp.  321. 

A  party  to  an  action  of  partition  who  has  been  served  with  the 
pleadings  of  other  parties,  but  has  not  answered,  whose  interests 
are  to  be  determined  in  the  action,  is  a  party  to  a  controversy 
within  the  meaning  of  the  Code  in  relation  to  the  disqualifica- 
tions of  a  judge  by  reason  of  relationship.  Matthews  v.  Nolle, 
25  Misc.  674,  55  Supp.  190. 

Defendants  in  partition  who  have  consented  to  the  reference, 
cannot,  on  an  appeal  from  the  judgment  entered  upon  the  referee's 
report,  be  heard  to  say  that  the  action  was  not  referable.  Biglow 
V.  Biglow,  39  App.  Div.  103,  56  Supp.  794. 

Where  an  interlocutory  judgment  in  partition  has  determined 
a  question  of  title  adversely  to  the  claim  of  a  defendant,  proceed- 
ings under  such  judgment  will  not  be  stayed  until  final  deter- 
mination of  an  ejectment  suit  previously  brought  by  such  defend- 
ant, since  the  question  of  title  may  properly  be  tried  and  deter- 
mined in  the  partition  suit.  Place  v.  Rogers,  101  App.  Div.  193, 
91  Supp.  912. 

An  order  adjudging  a  purchaser  of  property  at  a  partition  sale 
to  be  in  contempt  because  of  his  failure  to  comply  with  a  previous 
order  directing  him  to  complete  his  purchase,  which  does  not 
specify  the  sum  to  be  paid  by  him,  but  refers  to  the  previous  order 
as  specifying  acts  to  be  done  by  him,  is  fatally  defective.  Bwrn- 
ham  v.  Denihe,  53  App.  Div.  407,  65  Supp.  1028. 
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An  action  for  partition  of  lands  devised  by  will  on  the  ground 
of  want  of  testamentary  capacity  of  the  testator,  is  not  affected 
by  a  subsequent  decree  for  the  specific  performance  of  a  contract 
made  by  the  testator  for  the  sale  of  such  lands,  but  it  may  be  con- 
tinued for  the  purpose  of  determining  the  validity  of  the  will  and 
the  proper  disposition  of  the  proceeds.  Wagstaff  v.  Marcy,  25 
Misc.  121,  54  Supp.  1021. 

Sub.  6.    Evidence. 

In  an  action  for  partition  in  which  the  complaint  alleges  that 
the  parties  named  therein  are  seized  in  fee  and  entitled  to  the 
property  therein  described  as  heirs-at-law  of  a  decedent  who  died 
intestate,  a  defendant,  who  denies  all  pf  the  allegations  of  the  com- 
plaint except  that  the  parties  named  are  the  heirs-at-law  and  next 
of  kin  of  decedent,  may  prove  and  read  in  evidence  an  unpro- 
bated  will  of  decedent ;  evidence  offered  by  plaintiff  and  a  defend- 
ant, joining  with  him,  tending  to  show  that  a  subsequent  will 
had  been  made  by  decedent,  which  the  contesting  defendant  had 
previously  endeavored  to  establish  as  a  will  fraudulently  destroyed 
before  decedent's  death,  and  had  failed  upon  the  sole  ground  that 
the  contents  of  the  will  could  not  be  established  by  the  testimony 
of  two  witnesses  as  required  by  §  1865  of  the  Code  of  Civil  Pro- 
cedure, is  incompetent  and  inadmissible,  since  such  evidence  in  no 
way  tends  to  establish  intestacy;  nor  is  the  contesting  defendant 
estopped  from  proving  the  first  will  by  the  fact  that  she  had  pre- 
viously attempted  to  establish  the  subsequent  will.  Whitney  v. 
"WUtmy,  171  N.  Y.  176,  affirming  56  App.  Div.  629,  67  Supp. 
1150. 

In  partition  by  persons  claiming  as  collateral  heirs-at-law,  the 
burden  of  proof  as  to  the  issue  of  a  son  of  the  decedent  is  on  the 
plaintiffs.  Henriques  v.  Yale  University,  28  App.  Div.  354,  51 
Supp.  284,  dismissed,  157  K  Y.  672. 

The  plaintiff  in  an  action  brought  to  partition  real  estate,  not- 
withstanding an  apparent  devise  thereof,  has  the  burden  of  proving 
that  the  will  is  invalid  in  other  respects  than  its  execution.  Led- 
vnth  V.  Claffey,  18  App.  Div.  115,  45  Supp.  612. 

The  Supreme  Court  compelled  a  purchaser  at  a  sale  in  partition 
m  1903  to  take  title  where  it  appeared  that  a  single  man,  aged 
thirty  years  in  1860  and  of  dissipated  habits,  to  whom  or  to  whose 
issue,  if  living,  the  property  in  question  would  belong,  had  not 
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been  heard  from  since  1860,  although  his  family  had  made  efforts 
in  his  last  known  place  of  residence  to  find  or  trace  him.  Such 
an  unexplained  absence  of  forty-three  years  rebuts  the  presump- 
tion of  a  continuance  of  life  and  creates  a  presumption  that  the 
man  is  dead  and  that  he  left  no  issue  him  surviving.  McNulty 
V.  Mitchell,  41  Misc.  293,  84  Supp.  89. 

"When  an  interlocutory  judgment  decreeing  partition  with  costs 
to  the  plaintiff  has  been  entered  in  conformity  to  the  directions 
contained  in  the  decision,  the  Special  Term  is  without  power  to 
amend  the  judgment  by  awarding  costs  to  the  defendant  also. 

While  the  court  may  correct  an  error  in  the  entry  of  judgment, 
it  cannot  change  the  decision  or  authorize  the  entry  of  a  judg- 
ment different  from  that  directed  in  the  decision.  Smith  v.  Smith, 
121  App.  Div.  480. 

The  people  of  the  State  of  'New  York  having  been  made  a  party 
defendant,  under  the  statute  (Code  Civil  Pro.,  §  1594),  in  an 
action  brought  by  one  of  the  heirs  of  said  intestate,  who  resides 
within  this  State,  for  a  partition  of  said  real  property,  and  the 
Supreme  Court  having  in  its  discretion,  under  the  statute  (Code 
Civil  Pro.,  §  1579),  rendered  judgment  against  the  people  of 
the  State  for  the  costs  and  expenses  of  the  action,  the  Court  of 
Appeals  will  not  interfere  with  the  discretion  exercised  in  such 
case.  Haley  v.  Sheridan,  190  N.  Y.  332,  affirming  114  App.  Div, 
903. 

Sub.  7.     Trial. 

Southack  v.  Central  Trust  Co.,  62  App.  Div.  260,  70  Supp. 
1122,  lays  down  the  practice  as  to  the  trial  of  actions  for  partition 
as  to  the  first  judicial  district,  holding  that  such  an  action  is 
properly  placed  upon  the  Special  Term  calendar. 

Chapter  289  of  the  Laws  of  1895  amends  §  791,  subd.  6,  of 
the  Code  by  including  therein  actions  for  partition  as  preferred. 

By  §  982,  the  place  of  trial  is  in  the  coimty  where  the  property, 
or  some  part  of  it,  is  situated.  This  applies  to  equitable  as  well 
as  other  actions ;  Bush  v.  Treadwell,  11  Abb.  (N.  S.)  27;  and  the 
power  of  a  judge  to  adjourn  a  special  term  to  another  county 
does  not  authorize  him  to  change  the  place  of  trial  of  a  local  ac- 
tion. The  Binghamton  Iron  Foundry  v.  Hatfield,  43  N.  Y.  224. 
The  Supreme  Court  has  no  power  under  §  817  to  consolidate  two 
actions  for  partition,  where  the  subject  of  one  is  land  situate  m 
one  county,  and  of  the  other,  land  situate  in  another  county,  and 
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where  one  or  more  of  the  parties  to  the  one  are  not  parties  to  or 
ittterested  in  the  other.    M  cay  or  v.  Coffin,  90  IST.  Y.  312. 

Where  the  answer  does  not  raise  an  issue,  a  motion  for  judg- 
ment upon  the  pleadings  is  not  th.e  proper  way  to  raise  the  ques- 
tion and  the  proper  practice  is  to  move  for  a  reference  to  take 
proof  of  the  plaintiff's  title  and  interest  in  the  premises  and  of 
the  matters  set  forth  in  the  complaint.  Tilton  v,  Yail,  24  Weekly 
Dig.  76. 

Where  it  appeared  that  some  of  the  parties  to  an  action  of  par- 
tition had  occupied  portions  of  the  premises  adversely  to  the  others, 
it  was  held  proper  that  an  accounting  should  he  had  to  settle  the 
respective  interest  of  the  parties.  Willes  v.  Loomis,  94  App. 
Div.  67,  87  Supp.  1086. 

Where,  in  an  action  of  partition,  the  true  condition  of  the  ac- 
count between  the  respective  parties  is  one  of  the  main  questions 
presented  by  the  case,  although  other  issues  should  be  involved, 
an  order  of  reference  is  proper.  Broiim  v.  Brown,  52  Hun,  532, 
23  St.  Eep.  768. 

Where  it  appears  that  neitter  party  to  the  action  has  individ- 
ually collected  or  received  any  rents  or  profits  from  the  premises 
sought  to  be  partitioned,  and  that  such  rents  and  profits  are  in 
the  hands  of  third  parties,  a  reference  to  take  and  state  the  ac- 
count of  such  rents  and  profits  should  not  be  ordered. 

Where  it  is  found  that  a  partnership  existed  between  the  co-ten- 
ants as  to  the  management  of  the  property,  but  not  as  to  the  pur- 
chase and  ownership  thereof,  an  accounting  as  to  rents  and  profits 
alleged  to  have  been  collected  by  the  defendant  co-tenant,  and  a 
division  of  certain  personal  property  used  in  connection  with  the 
premises  sought  to  be  partitioned,  should  be  left  to  be  adjusted 
in  an  appropriate  action  for  the  dissolution  of  the  co-partnership. 
Levine  v.  Ooldsmith,  71  App.  Div.  205,  75  Supp.  706. 

Where  the  answer  of  the  defendant  put  in  issue  the  allegation 
of  tenancy  in  common  and  alleged  title  in  himself,  by  virtue  of  a 
contract  of  sale  to  him,  and  the  referee  found  against  the  defend- 
ant on  those  issues,  it  was  held  that  the  question  of  title  was 
proper  subject  of  trial  in  the  action.  And  that  if  the  possession 
of  the  premises  was  at  the  time  of  the  commencement  of  the  action 
in  the  defendant  adversely  to  plaintiffs,  plaintiffs  could  not  bring 
the  action.  Hidse  v.  Hulse,  23  St.  Kep.  123 ;  s.  c,  17  Civ.  Pro. 
E.  92. 
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Where  the  issues  in  partition  have  been  tried  by  jury,  the  jus- 
tice has  no  power  to  make  findings  on  issues  other  than  those  sub- 
mitted to  the  jury,  and  where  he  does  so,  they  should  be  stricken 
out  on  motion.     Tracy  v.  Dolan,  30  Misc.  320,  63  Supp.  457. 

In  partition  the  court  can  determine  not  only  the  rights  of  co- 
tenants  as  between  themselves,  but  also  those  of  a  stranger  to  the 
title  claiming  as  an  assignee  of  the  sheriff's  certificate  of  a  sale 
of  the  premises  made  under  an  execution.  Dixon  v.  Dixon,  38 
Misc.  652,  78  Supp.  255,  judgment  reversed,  89  App|  Div.  603, 
85  Supp.  609. 

Issues  of  fact  in  partition  may  be  tried  before  a  jury,  but  if 
the  parties  submit  them  to  the  court^  it  is  the  duty  of  the  court  to 
decide  the  issues  and  authorize  an  interlocutory  judgment  de- 
claring the  interest  of  the  parties  in  the  property.  Levine  v. 
Goldsmith,  71  App.  Div.  204,  75  Supp.  706,  reversing  judgment, 
34  Misc.  7,  69  Supp.  446. 

In  the  action  which  the  heir  may  bring  and  in  which  he  may 
put  in  issue  the  validity  of  a  devise,  the  issue  of  fact  is  triable  by 
jury.  Corley  v.  McElmeel,  149  IsT.  Y.  228,  affirming  87  Hun, 
23,  33  Supp.  862. 

In  Adams  v.  Bristol,  108  App.  Div.  303,  95  Supp.  628,  tie 
court  considers  the  practice  where  issues  of  fact  have  been  sent 
to  the  Trial  Term  for  trial  by  jury,  and  stipulation  having  subset 
quently  been  made  with  regard  to  the  trials  of  the  issues  by  the 
presiding  justice,  as  to  the  papers  which  should  be  presented  to 
the  court  upon  application  for  interlocutory  judgment. 

Issues  of  fact  joined  in  an  action  of  partition  are  triable  by  jury 
as  a  matter  of  right  whether  an  infant  is  a  party  or  not.  Section 
1545,  providing  that  where  a  party  has  made  default  in  appearing 
or  pleading,  "  or  where  a  party  is  an  infant  the  court  must  as- 
certain *  *  *  by  a  reference  or  otherwise,"  refers  only  to 
defaults,  including  the  case  of  an  infant  defendant  who  has 
served  a  formal  answer  which  raises  no  issue,  which  is  a  practical 
default,  and  gives  him  no  right  to  insist  upon  a  reference  against 
the  objection  of  one  of  the  parties  who  is  an  adult.  Pairweather 
V.  Burling,  181  N.  Y.  117,  affirming  98  App.  Div.  267,  90  Supp. 
516. 

Under  §  1543  the  adverse  claims  of  persons  who  are  necessary 
persons  to  an  action  of  partition,  may  be  litigated  in  the  action. 
Kurtz  v.  Wiechmairm,  75  App.  Div.  26,  77  Supp.  964,  citing /Sffl^ 
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terlee  v.  Kohle,  66  App.  Div.  306,  reversed,  1Y3  K  T.  91,  which 
holds  rule  as  above. 

The  right  of  a  party  defendant,  who  claims  to  be  a  tenant  by 
curtesy  of  husband  of  deceased  owner,  from  whom  the  other  par- 
ties inherited,  may  be  tried  in  partition,  and  the  right  of  such  de- 
fendant is  not  admitted  by  making  him  a  party.  Bender  v.  Ter- 
mliger,  48  App.  Div.  371,  63  Supp.  269,  affirmed,  without 
opinion,  166  N.  Y.  590. 

Booth  V.  Fordham,  73  App.  Div.  109,  76  Supp.  664,  cites 
Brake  v.  Drake,  61  App.  Div.  1 ;  Satterlee  v.  Kohhe,  66  App.  Div. 
306,  72  Supp.  675 ;  Weston  v.  Stoddard,  137  N.  Y.  119,  and  holds 
that  an  issue  as  to  whether  a  deed  under  which  a  person  claiming 
to  be  a  tenant  in  common  of  certain  premises  had  ever  been  ex- 
ecuted and  delivered,  is  triable  in  an  action  of  partition  brought 
by  such  person.  Like  rule  was  held  in  Kurtz  v.  Wiechmann,  75 
App.  Div.  26,  77  Supp.  964.  Same  principle  in  Kaiser  v.  Adami, 
37  Misc.  204,  75  Supp.  195. 

Persons  having  specific  liens  upon  undivided  shares  of  parties 
to  an  action,  may  litigate  before  the  referee  the  priority  and 
amount  of  such  liens,  which  question  should  be  determined  by 
interlocutory  judgment.  Winfield  v.  Stacwm,  40  App.  Div.  95, 
57  Supp.  563. 

In  an  action  for  partition  between  devisees,  an  issue  as  to 
whether  one  devisee  had  received  more  personalty  than  he  was 
entitled  to  under  the  will  cannot  be  determined,  where  neither 
ancestor's  personal  representative,  nor  those  of  the  overpaid 
devisee,  are  parties  to  the  action.  Shillm  v.  Central  Trust  Co., 
80  App.  Div.  206,  80  Supp.  188. 

(See  Art.  IX,  subds.  1  and  2.) 

Snb.  8.    Appeals. 

An  appeal  cannot  be  taken  to  the  Court  of  Appeals  from  the  in- 
terlocutory judgment  directing  a  sale,  but,  on  final  judgment,  the 
interlocutory  judgment  may  be  reviewed.  Sections  1301,  1316, 
1317,  1337,  Code  of  Civil  Procedure;  Beele  v.  Oriffing,  6  N.  Y. 
465 ;  Cruger  v.  Douglass,  2  N.  Y.  571 ;  Tompkins  v.  Hyatt,  19 
N.  Y.  534.  An  appeal  to  the  Court  of  Appeals,  on  the  question  as 
to  whether  an  actual  partition  or  sale  was  proper,  will  be  sus- 
tained only  for  manifest  error.     Scott  v.  Guernsey,  48  N.  Y.  106. 

A  party  to  an  action  of  partition  may  not  receive  and  accept 
Actions,  Vol.  11  —  101 
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the  amount  awarded  to  him  by  a  judgment  and  appeal  therefrom ; 
he  thereby  waives  the  appeal.  Alexander  v.  Alexamder,  104  N. 
Y.  643. 

Tbe  Court  of  Appeals  has  no  jurisdiction  to  review  an  inter- 
locutory judgment  rendered,  as  provided  for  by  the  Code  of  Civil 
Procedure,  §  1546,  in  an  action  for  partition,  except  upon  an 
appeal  from  the  final  judgment.     Tilton  v.  Vail,  117  N.  Y.  520. 

It  seems  that  as  the  Code  provides,  §  1544,  that  issues  of  fact  in 
an  action  of  partition  are  triable  by  a  jury,  the  trial  court  may 
not  disregard  the  findings  of  the  jury,  and  exceptions  taken  on  the 
trial  before  tbe  jury  may  be  considered  upon  the  appeal  from  the 
judgment.     Jones  v.  Jones,  120  N.  Y.  589. 

Where,  on  an  application  by  a  purchaser  to  be  relieved  from 
his  bid,  it  appeared  that  he  had  been  negligent  in  obtaining  full 
and  accurate  information,  it  was  held  to  be  in  the  discretion  of  the 
court  below  as  to  wbether  or  not  tbe  relief  should  be  granted,  and 
denial  of  relief  not  appealable  to  Court  of  Appeals.  Denmerlein 
V.  Dennerlein,  111  K  Y.  518. 

ARTICLE   VIIL 

BECEIVEB. 

A  receiver  and  injunction  will  not  be  granted  in  partition  un- 
less the  right  of  the  application  is  clear.  Pcdterson  v.  McCurm, 
46  How.  182.  Where  one  of  the  parties  has  a  portion  of  the 
estate  and  has  been  in  the  babit  of  collecting  the  rents,  as  he  alleges, 
for  the  protection  of  the  income  from  waste,  a  receiver  should  be 
appointed  on  an  affidavit  alleging  on  information  and  belief  that 
such  party  is  of  little  or  no  responsibility.  Darcin  v.  Wells,  61 
How.  259.  Where  one  of  two  tenants  in  common  refuses  to  rent, 
and  unnecessary  loss  will  result  to  the  other,  a  receiver  will  be 
appointed.     Pignolet  v.  Bush,  28  How.  9. 

A  receiver  should  not  be  appointed  on  the  ground  that  one  of 
the  defendants  is  in  possession,  collecting  the  rents  and  refuses  to 
account  therefor,  where  the  allegation  of  refusal  to  account  is 
denied  and  tbere  is  no  evidence  that  such  defendant  has  acted 
with  impropriety  or  is  unable  to  respond  to  any  claim  of  the  mov- 
ing party.  Bathrrmrm  v.  Bathmamn,  79  Hun,  477,  61  St  Eep. 
270,  29  Supp.  959. 

A  receiver  may  properly  be  appointed,  wbere  it  appears  that 
parties  are  hostile  and  both  endeavoring  to  collect  rents  from  the 
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tenants  of  the  property,  and  there  is  danger  of  future  injury  and 
non-payment  of  taxes  and  mortgage  interests.  Goldberg  v.  Bich- 
airds,  26  Supp.  335,  5  Misc.  419. 

A  receiver  appointed  in  an  action  of  partition,  to  which  all 
persons  interested  were  parties,  may  maintain  an  action  for  rent 
after  the  co-tenant  in  possession  has  recognized  the  receiver's  title, 
by  joining  in  the  execution  of  a  lease  by  him  in  which  she  agrees 
to  pay  him  a  stated  rental.     Smith  v.  Lavelle,  13  Misc.  528. 

Where  the  parties  to  a  partition  suit  agree  at  the  outset  to  have 
a  receiver  if  it  seem  reasonably  necessary  to  preserve  and  main- 
tain the  rights  of  the  parties,  the  court  will  act.  Bowers  v. 
Durami,  2  St.  Eep.  127.  But  the  appointment  of  a  receiver  will 
only  be  made  for  the  protection  of  the  parties.  Vincent  v.  ParJcer, 
7  Paige,  65.     See,  also,  Verplank  v.  Yerplank,  22  Hun,  104. 

The  court  has  power  in  a  partition  suit  to  authorize  the  receiver 
to  lease  the  property  pendente  lite,  and  absence  of  notice  to  the 
parties  of  the  application  for  leave  to  lease  is  not  a  jurisdictional 
defect,  and  does  not  invalidate  the  lease  executed  under  it.  It 
seems,  however,  that  notice  should  be  required  where  a  lease  has 
been  executed  by  the  receiver  under  an  ex  parte  order  of  the  court 
extending  beyond  the  close  of  the  litigation.  The  court  has  power 
to  modify  or  vacate  the  order,  although  the  rights  of  the  lessee 
may  be  affected  by  it,  and  it  may  direct  the  lessee  to  be  indemnified 
out  of  the  property.  Weehs  v.  Weeks,  106  N.  Y.  626.  When- 
ever it  appears,  during  the  prosecution  of  the  suit,  that  a  receiver 
is  necessary  to  protect  the  interests  of  all  the  parties,  the  court 
will,  upon  proper  application,  make  the  appointment.  Where 
the  defendants  dispute  the  plaintiff's  title  and  endeavor  to  delay 
an  accounting  for  rents  and  profits,  a  proper  case  is  made  for  the 
interference  of  the  court.  Beach  on  Eeceivers,  §  492.  Where, 
in  partition,  an  estate  of  a  decedent  is  sought  to  be  distributed  or 
■will  construed  upon  the  death  of  sole  surviving  executor,  a  re- 
ceiver will  be  appointed.     Code,  §  1869. 

Upon  the  dismissal  of  the  complaint  in  partition,  upon  the 
ground  that  the  will  of  plaintiff's  ancestor  created  an  equitable 
conversion,  the  court  does  not  lose  jurisdiction  over  funds  in  the 
hands  of  a  receiver  of  the  rents  and  profits  theretofore  appointed 
in  such  action. 

Where  it  appears  that,  before  the  receiver  was  appointed,  a 
prior  motion  for  the  appointment  of  a  receiver  had  been  denied 
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upon  condition  that  the  person  who  was  collecting  the  rents  and 
who  was  subsequently  appointed  receiver,  should  execute  a  bond 
conditioned  for  the  payment  to  the  other  parties  in  interest  of  their 
share  of  the  rents,  the  remedy  for  rents  collected  prior  to  the  ap- 
pointment of  the  receiver  is  by  an  action  upon  such  bond.  Baker 
V.  Baker,  36  App.  Div.  485,  55  Supp.  824,  reargument  denied,  39 
App.  Div.  629,  57  Supp.  281. 

The  Supreme  Court  will  not  appoint  a  temporary  receiver  in 
a  partition  suit,  where  it  appears  that  the  surrogate  has  already 
appointed  a  temporary  administrator  of  the  personalty  of  a  dece- 
dent, for  the  reason  that  the  surrogate  may,  under  §  2675,  author- 
ize such  administrator  to  perform  necessary  acts  relative  to  meet- 
ing current  charges  on  the  realty  for  which  a  receiver  is  sought  in 
the  Supreme  Court  action.  Weiher  v.  Simon,  41  Misc.  202,  83 
Supp.  927. 

A  receiver  to  collect  rents  of  property  was  appointed  in  parti- 
tion. He  had  previously  been  appointed  receiver  of  the  rents. 
Partition  suit  was  instituted  by  the  parties.  Held,  that  the  court 
on  a  motion  for  discontinuance  could  only  vacate  the  order  ap- 
pointing the  receiver  in  that  action  and  leave  the  parties  to  the 
application  in  the  action  in  which  the  receiver  was  first  appointed 
for  an  accounting  for  the  rents  received.  Horn  v.  Horn,  115  App, 
Div.  292,  100  Supp.  790. 

AUTICLE    IX. 

WHAT  QUESTIONS  MAT  BE   TBIED  IN  THE  ACTION  AND  IN 

WHAT  MANNER. 

Subd.  I.    Title  of  parties  may  be  tried,  1604. 

§  1543.    Title  of  parties  may  be  tried,  1604. 
Subd.  2.   Issues  of  fact  triable  by  jury,  1608. 

§  1544.  Issues  of  fact  triable  by  jury,  1608. 

Sub.  1.    Title  of  Parties  May  be  Tried.    §  1543. 

I  1543.  Title  of  parties  may  be  tried. 

The  title  or  interest  of  the  plaintiff  in  the  property,  as  stated  in  the  com- 
plaint, may  be  controverted  by  the  answer.  The  title  or  interest  of  any 
defendant  in  the  property,  as  stated  in  the  complaint,  may  also  be  contro- 
verted by  his  ancwer,  or  the  answer  of  any  other  defendant;  and'  the  title  or 
interest  of  any  defendant,  as  stated  in  his  answer,  may  be  controverted  by  the 
answer  of  any  other  defendant.  A  defendant,  thus  controverting  the  title  or 
interest  of  a  co-defendant,  must  comply  with  section  521  of  this  act.  The 
issues,  joined  as  prescribed  in  this  section,  must  be  tried  and  determined  m 
the  action. 

Whatever  a  plaintiff  is  required  to  state  in  his  complaint  the 
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defendant  may  be  required  to  admit  or  deny  in  his  answer.  Van 
Cortland  v.  Beehman,  6  Paige,  492.  The  defendant  may  aver 
anything  which  will  defeat  the  action  or  bar  plaintiff's  right  to  a 
judgment.  Beed  v.  Child,  4  How.  125.  If  plaintiff's  possession 
is  denied  it  must  be  pleaded;  Brownell  v.  Brownell,  19  Wend. 
367;  and  such  an  objection  is  too  late  on  appeal.  Howell  v. 
Mills,  7  Lans.  193.  Adverse  possession  must  be  pleaded.  Jen- 
kins V.  Van  Schaack,  3  Paige,  242 ;  German  v.  Machin,  6  Paige, 
288.  An  answer  which  sets  up  nothing  more  than  facts  tending 
to  show  that  the  complaint  does  not  truly  state  the  shares  and 
interests  of  the  parties,  raises  no  issues  and  does  not  prevent  or 
delay  the  usual  reference,  as  upon  failure  to  answer.  N(Man  v. 
Skelly,  62  How.  102. 

A  plea  that  after  issue  plaintiff  had  entered  upon  the  lauds  and 
holds  them  is  bad,  as  the  claim  is  not  only  of  possession  but  of 
title.  Tyler  v.  Camaday,  2  Barb.  160.  The  objection  that  all  the 
parties  are  not  joint  ovsoiers  or  tenants  in  common  of  all  the  par- 
cels sought  to  be  partitioned,  would  be  available  by  demurrer  or 
answer,  but  cannot  be  taken  for  the  first  time  on  the  hearing. 
Beach  v.  The  Mayor,  45  How.  357.  It  was  said,  before  the  enact- 
ment of  this  section,  that  the  equities  of  adverse  claims  to  portions 
of  the  premises  could  not  be  set  up.  Esterbrooh  v.  Batuage,  21 
Hun,  145 ;  but  see  the  language  of  the  section.  In  partition  by 
an  heir  against  the  widow  and  the  other  heirs,  an  answer  alleging 
a  conveyance  by  deceased  to  a  third  person,  shows  no  defence  un- 
less they  connect  themselves  with  it,  and  even  then  their  possession 
must  he  hostile.     EnoUs  v.  Bamhart,  71  N.  Y.  474. 

The  fact  that  the  intestate's  personal  property  is  insufficient  to 
pay  his  debts  and  that  the  real  estate  must  be  resorted  to  for  the 
purpose,  is  a  defence  to  an  action  between  the  heirs-at-law  to  a 
partition  and  should  be  pleaded.  It  cannot  be  used  as  a  basis  to 
stay  proceedings  on  a  motion.  Newton  v.  Waller,  12  Week.  Dig. 
314;  but  see  §  1538,  as  amended. 

An  assignee  of  a  deficiency  judgment  against  the  executors  of 
a  testator,  obtained  upon  the  foreclosure  of  a  mortgage  on  prem- 
ises of  which  the  testator  died  seized,  is  not  entitled  to  intervene 
and  serve  an  answer  in  a  partition  suit  between  the  heirs  of  the 
testator,  in  which  suit  the  mortgagee  was  originally  a  party  and 
appeared  but  served  no  answer.  Patterson  v.  McCunn,  17  Week. 
Dig.  186.     One  defendant  in  partition  may  set  up  the  statute  of 
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limitations  against  a  judgment  upon  a  mortgage  against  his  co' 
defendant  whioh  is  more  than  twenty  years  old.  Barnard  v. 
OnderdonJc,  11  Abb.  JST.  C.  349. 

Tlie  effect  of  this  section  is  to  allow  title  to  be  tried  in  par- 
tition as  well  as  the  bare  fact  of  joint  tenancy  or  tenancy  in  com- 
mon. Knapp  V.  Burton,  T  Civ.  Pro.  K.  448.  Superseding  sev- 
eral cases  holding  that  title  could  not  be  so  tried.  Lustig  v, 
Spmgarm,  9  St.  Eep.  847.  See  Yam,  Schuyver  v.  Mulford,  59 
IST.  Y.  426,  and  cases  cited ;  also  Therasson  v.  White-,  52  How.  66. 
The  codifiers,  in  reporting  this  section,  say  that  "  the  most  com- 
mon as  well  as  the  most  difficult  case  of  a  disputed  title  which 
is  likely  to  arise  in  such  an  action  is  already  covered  by  §  1537, 
and  no  reason  is  perceived  why  the  principle  of  that  section  should 
not  be  extended  to  all  cases  now  that  the  distinction  between  ac- 
tions in  equity  and  at  law  are  abolished,  and  an  ample  provision 
is  made  for  the  trial  of  questions  of  fact  by  a  jury  in  equity 
actions ;  there  is  no  sufficient  reason  for  driving  plaintiff  to  a  new 
action  to  try  title  where  it  is  disputed  by  the  answer.  There  are 
many  cases  where  it  is  much  more  convenient  to  settle  the  whole 
controversy  in  one  action,  and  it  is  believed  that  the  provisions  of 
chapter  10  will  prevent  any  serious  inconvenience  from  arising  in 
consequence." 

The  mere  putting  in  an  answer  by  a  defendant  claiming  title  to 
the  whole  premises,  does  not  oust  the  court  of  jurisdiction  to  as- 
certain whether  the  claim  of  title  is  well  founded,  or  whether  the 
premises  are  held  adversely.  Wckirmuin  v.  Hampton,  20  Week. 
Dig.  68.  Under  this  section  the  title  of  the  various  parties  to 
the  property  may  be  disputed  and  determined.  Shannon  v. 
Pickell,  2  St.  Eep.  160. 

An  allegation  that  the  defendant's  wife  has  an  inchoate  right 
of  dower,  and  is  a  necessary  party  to  the  action,  does  not  state  a 
defence.  Kay  v.  Whitaker,  4=4=  N.  Y.  565.  A  tenant  in  common 
may  set  up  that  plaintiff  has  been  in  sole  possession,  and  collected 
the  rents  of  the  premises,  and  require  an  accounting  and  allowance 
therefor.  McCabe  v.  McCabe,  18  Hun,  153.  See  Ford  v.  Kmpp, 
102  K  Y.  135. 

An  adverse  possession  by  the  defendants  for  a  period  less  than 
the  time  prescribed  by  law  to  bar  a  possessory  action  is  not  a 
defence  to  an  action  of  partition ;  the  intent  of  §  1543  being  to 
confer  upon  the  court  in  which  the  action  for  partition  may  be 
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brought  authority  to  try  and  determine  all  questions  which  may 
arise  between  the  plaintiff  and  his  co-tenants  involving  their  re- 
spective title  and  right  of  possession  of  the  property.  The  fact 
that  by  §  1537  it  is  provided  that  a  party  out  of  possession  may 
maintain  the  action  when  he  claims  by  reason  of  heirship,  does 
not  limit  the  right  of  the  party  out  of  possession  to  maintain  an 
action  under  §  1543.  One  of  several  tenants  in  common  can 
maintain  the  action  though  his  co-tenants  are  in  possession  hold- 
ing adversely,  where  the  adverse  possession  had  not  been  in  force 
a  sufficient  length  of  time  to  extinguish  the  plaintiff's  title. 
Weston  V.  Stoddard,  137  JST.  Y.  119.  In  opinion,  Maynard,  J., 
in  that  case,  said :  "  In  recent  works  on  practice  of  high  author- 
ity, §  1543  has  been  construed  as  abrogating  the  rule  which  pre- 
trial and  determination  in  the  partition  action  of  all  issues  in- 
volving title  and  right  of  possession  of  all  the  parties  [citing 
Eumsey's  Practice,  3d  vol.  pages  31,  41 ;  Fiero  on  Special  Actions, 
pages  91  and  92].  We  perceive  no  good  reason  for  questioning 
the  soundness  of  this  discussion.  The  circuity  of  procedure  and 
the  multiplicity  of  suits  are  thereby  avoided,  and  these  were  pri- 
mary objects  which  the  Code  system  of  practice  had  in  view." 
This  settles  the  rule  as  to  which  conflicting  decisions  have  been 
made  in  Shannon  v.  Pickell,  2  St.  Rep.  160 ;  Hulse  v.  Hulse,  23 
St.  Eep.  123;  Jones  v.  J  owes,  6  St.  Eep.  736;  Greene  v.  Greene, 
23  St  Rep.  869 ;  Gedmy  v.  Prcdl,  25  St.  Eep,  343 ;  Knapp  v. 
Burton,  7  Civ.  Pro.  R.  448.  Weston  v.  Stoddard,  137  N.  Y.  119, 
is  held  to  be  controlling  and  is  followed,  Satterlee  v.  Eobbe,  173 
N.  Y.  91  (97). 

Ford  V.  Knapp,  102  N.  Y.  135,  is  cited  and  followed  in  Thomas 
V.  Evans,  105  'E.  Y.  601,  to  the  point  that  where  a  person  in 
peaceable  possession  under  daim  of  lawful  title,  but  really  under 
a  defective  title,  has  in  good  faith  made  permanent  improvements, 
the  true  owner,  who  seeks  the  aid  of  equity  to  establish  his  title, 
will  be  compelled  to  reimburse  the  occupant  for  his  expenditures. 

The  provisions  of  the  Code  from  J§  1537  to  1543,  inclusive, 
indicate  an  intention  to  authorize  all  persons  having  or  claiming 
to  have  an  interest  in  or  lien  upon  real  estate  to  be  made  parties 
to  actions  of  partition,  and  to  authorize  the  hearing  and  determi- 
nation of  such  conflicting  interests  in  such  actions,  so  that  when 
the  real  estate  in  question  is  divided  or  sold,  all  clouds  upon  the 
title  thereof  may  be  remedied  and  the  title  thereto  settled.     Not 
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only  a  person,  wlio  actually  has  a  lien  upon  or  interest  in  the  prop- 
erty sought  to  be  partitioned,  but  one  who  apparently  has  or 
claims  to  have  a  lien  or  interest  in  the  entire  property,  may  be 
made  a  party  to  the  action.  Best  v.  Zeh,  82  Hun,  232,  affirmed, 
146  ]Sr.  y.  363. 

(See  Art.  VII,  subd.  7.) 

Sub.  2.    Issues  of  Fact  Triable  by  Jury.    §  1544. 

§  1544.  Issues  of  fact  triable  by  jury. 

An  issue  of  fact  joined  in  the  action  is  triable  by  a  jury.  Unless  the  court 
directs  the  issues  to  be  stated,  as  prescribed  in  section  970  of  this  act,  the 
issues  may  be  tried  upon  the  pleadings. 

The  action  of  partition  is  an  equitable  action,  but  a  jury  trial 
of  the  issues  of  fact  presented  by  the  pleadings  is  a  matter  of 
right.  The  Special  Term  has  authority  to  direct  issues  of  fact  to 
be  settled  and  tried,  and  that  the  verdict  of  the  jury  be  certified 
to  the  court  for  further  proceedings,  and  it  is  in  the  discretion  of 
the  court  whether  this  course  shall  be  taken,  or  whether  the  case 
shall  be  placed  on  the  circuit  calendar  for  trial.  The  form  of  the 
issues  is  discretionary,  and  the  order  settling  them  not  reviewable 
in  the  Court  of  Appeals.  The  issues  as  settled  may  be  amended 
on  the  trial,  or  additional  issues  submitted,  as  the  proof  warrants. 
Hewlett  V.  Wood,  62  N.  Y.  75.  Where,  under  the  provisions  of 
§  1537,  an  issue  was  made,  and  the  party  answering  suffered 
default,  the  plaintiff  was  held  concluded  by  default,  as  to  the 
issues.  Curry  v.  Colgan,  3  How.  (N.  S.)  26.  Although  there 
are  many  defendants  and  separate  appearances,  and  four  distinct 
issues  of  fact,  two  of  which  relate  to  distinct  pieces  of  properly, 
and  the  other  two  affect  undivided  shares  in  the  whole  remainder, 
the  case  must  be  tried  by  a  jury  if  any  party  objects  to  a  refer- 
ence ;  but  the  action  can  be  severed  so  as  to  try  before  a  referee  all 
but  the  issues  raised  by  a  claim  of  ownership  to  two  pieces  of  the 
property.     Cassedy  v.  Wallace,  61  How.  240. 

It  seems  that  as  the  Code  provides  by  this  section  that  issues 
of  fact  in  an  action  of  partition  are  triable  by  a  jury,  the  trial 
court  may  not  disregard  the  findings  of  the  jury.  Exceptions 
taken,  therefore,  on  the  trial  before  the  jury  may  be  considered 
on  appeal  from  the  judgment.  The  issue  of  fact  provided  for  by 
this  section  is  an  issue  which  involves  the  right  to  maintain  the 
action.  It' has  no  application  unless  some  defence  is  interposed, 
which,  if  successful,  will  prevent  any  partition  whatever.  It  does 
not  apply  to  the  case  in  which  the  only  matters  in  controversy 
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relate  directly  or  indirectly  to  the  amounts  with  which  the  respec- 
tive shares  are  chargeable.  Brown  v.  Brown,  52  Hun,  532,  5 
Supp.  893. 

As  the  Code  provides  that  issues  of  fact  in  an  action  for  parti- 
tion are  triable  by  jury,  the  trial  court  may  not  disregard  the 
verdict  of  a  jury;  the  exceptions  thereto  may  be  considered  on 
appeal  from  judgment.  Jones  v.  Jones,  120  N.  Y.  589.  Hewlett 
V.  Wood,  62  N.  Y.  75,  is  cited  with  approval  upon  this  point  in 
Weston  V.  Stoddard,  137  N.  Y.  119,  and  in  Bowen  v.  Sweeney, 
143  N.  Y.  349,  it  is  held  that  where  in  an  action  of  partition, 
issues  of  fact  were  framed  for  a  jury  and  trial  so  had,  and  upon 
consent  of  the  parties  further  hearing  was  had  at  Special  Term, 
and  the  court  made  findings  and  conclusions  of  law  incorporating 
findings  of  the  jury,  and  an  interlocutory  judgment  was  entered, 
that  a  motion  for  a  new  trial  at  General  Term  was  properly  dis- 
missed, that  the  issues  in  the  action  were  triable  by  a  jury  as  mat- 
ter of  right,  and  the  facts  found  were  binding  upon  Special  Term, 
so  that  the  trial  was  not  by  the  court  without  a  jury  within  the 
meaning  of  §  1001  authorizing  a  motion  for  a  new  trial  after 
entry  of  an  interlocutory  judgment. 

An  action  in  partition  is  triable  by  a  jury,  but  where  at  the 
request  of  plaintiffs  the  action  has  been  tried  by  the  court,  plain- 
tiffs cannot  complain  if  the  court  upon  appeal  determines  the  ques- 
tion as  to  the  right  to  maintain  the  action,  as  if  the  case  were  one 
triable  at  Special  Term.     Side  v.  Brermeman,  7  App.  Div.  273. 

An  order  in  an  action  for  partition,  that  the  issues  of  fact  be 
tried  by  a  jury  is  proper,  but  such  order  should  direct  a  verdict  to 
be  certified  to  the  Special  Term  and  not  to  the  judge  granting  the 
order.     CidJihert  v.  Ives,  48  St.  Kep.  740. 

(See  Art.  VII,  subd.  7.) 

ARTICLE    X. 

BEFESENCE  AS  TO  TITLE  AND  AS  TO  CRECITOItS. 

Suid.  I.  Reference  as  to  title,  1609. 

§  1545.    When  title  to  be  ascertained  by  the  court,  1609. 
Rule  66.  Reference  as  to  title,  16 10. 
Subd.  2.  Reference  as  to  creditors,  16 19. 

§  1561.  Reference  to  inquire  as  to  creditors,  1619. 

I  1562.  Duty  of  referee,  1619. 

Sub.  1.    Reference  as  to  Title.    Bule  66. 

S  1545.  Wlien  title  to  be  ascertained  by  tbe  court. 

Where  a  defendant  has  maxle  default  in  appearing  or  pleading,  or  where  a 
party  is  an  infant,  the  court  must  ascertain  the  rights,  shares,  and  interests 
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of  the  several  parties  in  the  property,  by  a  reference  or  otherwise,  before 
interlocutory  judgment  is  rendered  in  the  action. 
Rule  66.  Reference  am  to  title  of  premises. 

Where  the  rights  and  interests  of  the  several  parties,  as  stated  in  the  com- 
plaint, are  not  denied  or  controverted,  if  any  of  the  defendants  are  infants  or 
absentees,  or  unknown,  the  plaintiff,  on  an  affidavit  of  the  fact,  and  notice  to 
such  of  the  parties  as  have  appeared,  may  apply  at  a  Special  Term  for  an 
order  of  reference,  to  take  proof  of  the  plaintiff's  title  and  interest  in  the 
premises,  and  of  the  several  matters  set  forth  in  the  complaint;  and  to  ascer- 
tain and  report  the  rights  and  interests  of  the  several  parties  in  the  premises, 
and  an  abstract  of  the  conveyance  by  which  the  same  are  held.  Such  referee 
(and  the  referee  appointed  to  sell)   shall  in  all  cases  be  selected  by  the  court. 

The  court  may  direct  a  reference  to  inquire  into  the  lien  of 
judgments  recovered  against  executors,  although  not  strictly  statu- 
tory liens  upon  the  lands  when  they  are  chargeable  thereon,  there 
being  no  personal  estate.  Piatt  v.  Piatt,  4  St.  Rep.  50.  Where 
an  answer  has  been  interposed  which  fails  to  raise  an  issue,  the 
proper  practice  is  to  move  for  a  reference  to  take  proof  of  plain- 
tiff's title  and  interest  in  the  premises,  and  of  the  matters  set 
forth  in  the  complaint,  and  a  motion  for  judgment  upon  the  plead- 
ings is  properly  denied.     Tilton  v.  Vail,  24  Week.  Dig.  76. 

The  referee  should  require  the  complainant  to  produce  abstracts 
of  title,  as  a  tenant  in  common  of  the  premises,  and  to  trace  it 
back  to  the  common  source  of  title  of  the  tenants  in  common ;  and 
he  should  give  an  abstract  of  the  conveyances  of  the  several  un- 
divided shades  of  the  parties  in  the  premises  from  the  time  the 
several  shares  were  united  in  one  common  source.  Hamilton  v. 
Morris,  1  Paige,  39.  If  the  referee  states  explicitly  that  he  has 
caused  the  necessary  searches  to  be  made,  and  certifies  what  in- 
cumbrances there  are,  it  is  sufficient,  and  he  is  not  required  to 
annex  to  his  report,  a  search  for  mortgages,  etc,  affecting  the  title. 
Nohle  V.  Cromwell,  27  How.  289.  It  is,  however,  usual  and  the 
better  practice  to  do  so.  Whether  land  sold  on  a  partition  sale 
should  be  sold  in  parcels  or  not,  is  usually  left  to  the  referee  to 
decide,  subject  to  the  approval  of  the  court.  Underhill  v.  Under- 
hill,  4  St.  Rep.  858.  The  facts  should  be  reported  making  a  sale 
necessary;  it  is  not  sufficient  to  give  an  opinion.  Tuclcer  v. 
Tucker,  19  Wend.  226.  As  judgments  do  not  cease  to  be  a  lien 
against  heirs-at-law  at  the  end  of  ten  years,  parties  who  do  not 
advertise  for  liens  should  produce,  at  their  own  cost,  searches  for 
at  least  twenty  years.  Hall  v.  Partridge,  10  How.  188.  The 
referee  is  authorized  to  take  proof  and  pass  upon  the  question  as 
to  the  validity  of  a  mortgage,  upon  an  undivided  share  daimed 
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by  one  of  the  parties,  although  there  is  no  issue  in  the  pleadings 
raising  the  question.  Hcdsted  v.  Hoisted,  55  N.  Y.  442.  He  is 
to  report  as  to  whether  an  actual  partition  can  be  had.  Waller 
V.  Waller,  3  Abb.  N.  C.  12.  Where  the  report  states  that  the 
portion  set  off  for  the  widoVs  dower  constitutes  a  valuable  farm, 
and  if  divided  among  the  heirs  the  parcel  assigned  to  eacli  would 
be  so  small  as  to  be  of  little  value  and  would  naturally  lessen  the 
value  of  the  whole,  the  reason  assigned  is  entirely  satisfactory, 
and  the  same  reason  would  be  suf&cient  for  the  court  to  authorize 
a  sale  thereof  subject  to  the  widow's  dower.  Post  v.  Post,  65 
Barb.  193.  A  referee  appointed  in  partition  to  take  proof,  etc., 
is  bound  by  the  pleadings  and  cannot  find  the  interests  of  the 
parties  otherwise  than  as  stated  or  admitted  in  such  pleadings. 
McAlewr  v.  Delcmey,  19  Week.  Dig.  252.  And  the  sale  of  leased 
lands  may  be  made  subject  to  the  rights  of  the  lessees  who  thereby 
become  the  tenants  of  the  purchasers.  Woodworth  v.  Camphell, 
h  Paige,  518.  So  the  furniture  of  a  hotel  maybe  sold  with  it 
if  it  appears  that  in  that  way  the  property  can  be  disposed  of  to 
better  advantage  than  in  any  other.  Prentice  v.  Janssen,  79  N. 
Y.  478.  Where  the  court  has  jurisdiction,  its  determination  as 
to  whether  there  shall  be  a  sale  or  partition  is  conclusive.  Clemens 
V.  Clemens,  37  N.  Y.  59 ;  Scott  v.  Guernsey,  48  N.  Y.  106. 

The  plaintiff  is  concluded  by  a  default  as  to  the  facts  in  issue. 
Curry  v.  Colgan,  3  How.  Pr.  (K  S.)  26. 

Where,  under  an  order  of  reference  to  inquire  and  report,  the 
referee  reports  correct  findings  of  fact  but  erroneous  conclusions 
of  law  thereon.  Special  Term  is  not  required  to  send  it  back  for 
correction,  but  may,  without  exception,  draw  the  legal  conclu- 
sions from  the  facts.     Austin  v.  Ahearne,  61  E".  Y.  6. 

Notice  of  Application  for  Order  of  Beference. 
SUPREME  COURT  — Albany  Countt. 

JOHN  W.  McHARG  and  HARRIETTE   D. 
McHARG,  HIS  Wn^,  Plaintiffs, 


EUPUS  K.  McHARG  and  HARRIET  S. 
McHARG,  HIS  Wife,  and  Othebs,  De- 
fendants. 


SiBs.  —  You  will  please  take  notice  that  upon  the  summons  and 
complaint  and  the  supplemental  summons  and  amended  complaint  in 
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this  action  with  proof  of  service  thereof  upon  the  defendants,  and 
upon  the  affidavit  of  Marcus  T.  Hun,  verified  the  32d  day  of  Decem- 
ber, 1905,  a  copy  of  which  is  herewith  served  upon  you,  and  upon  all 
the  papers  heretofore  served  and  proceedings  had  in  the  above-entitled 
action,  the  Supreme  Court  will  be  moved  at  a  Special  Term  thereof 
to  be  held  at  the  City  Hall,  in  the  city  of  Albany,  on  the  29th  day 
of  December,  1905,  at  the  opening  of  the  court  on  that  day,  or  as 
soon  thereafter  as  coimsel  can  be  heard,  for  an  order  appointing  a 
referee  to  ascertain  the  rights,  shares  and  interests  of  the  several 
parties  in  the  property  sought  to  be  partitioned  in  this  action,  and 
an  abstract  of  the  conveyances  by  which  the  same  are  held,  and  to 
take  proof  of  the  plaintiff's  title  and  interest  in  said  premises  and  of 
the  several  matters  set  forth  in  the  complaint  and  to  report  whether 
said  property  or  any  part  thereof  is  so  circumstanced  that  a  partition 
thereof  cannot  be  made  without  great  prejudice  to  the  owners,  and 
for  such  other  and  further  relief  as  may  be  proper. 

Yours,  etc., 

MAECUS  T.  HUN, 

Attorneys  for  Plaintiffs. 

To  Hon.  Charles  P.  Tabor,  Attorney-General,  Attorney  for  the 
Defendant,  the  People  of  the  State  of  New  York ;  Frank  W.  Stevens, 
Esq.,  Attorney  for  Eobert  N.  Marvin  and  Elizabeth  Marvin,  and  for 
Robert  N.  Marvin,  guardian  ad  litem  for  Isabella  Marvin  and  Maude 
Marvin. 

Affidavit  on  Motion  for  Order  Appointing  Beferee  to  Take  Proof. 
SUPREME  COURT  —  Aubawy  County. 

JOHN  W.   McHARG  and  HAKRIETTE   D. 
MoHAEG,  HIS  Wife,  Plaintiffs, 

agst. 

RUFUS  K.  McHARG  and  HARRIET  S. 
McHARG,  HIS  Wife,  and  Othebs,  De- 
fendants. 


State  of  New  York,     )  ^^  . 
Albany  City  and  County,  ) 

Marcus  T.  Hun,  of  said  city,  being  duly  sworn,  says  that  he  is  the 
attorney  for  the  plaintiffs  in  the  above-entitled  action.  That  said 
action  has  been  brought  to  obtain  a  partition  of  a  sale  and  division  of 
the  proceeds  of  the  real  property  described  in  the  complaint,  among 
the  owners  thereof,  according  to  their  respective  interests  therem; 
and  to  pass  the  accounts  of  the  plaintiff  John  W.  McHarg  on  account 
of  rents  received  by  him  from  said  property. 

That  the  summons  has  been  duly  personally  served  upon  all  the 
defendants  herein,  within  the  State  of  New  York,  more  than  twenty 
days  since,  except  upon  the  defendants  Fredericka  B.  McflaTg, 
Eiehard  P.  Marvin,  Jr.,  William  Donaldson,  John  M.  Wood,  Sophia 
K.  Porter,  Grace  Ann  Mattocks,  Dudley  W.  Mattocks,  Mary  E.  Good- 
rich, Katharine  F.  Clarke,  Francis  W.  Forbes,  John  Doe,  Eiehard 
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Roe,  Jane  Smith  and  Mary  Jones  (the  last  four  names  being  fictitious 
names),  who  have  been  served  by  publication,  pursuant  to  an  order  of 
Hon.  Samuel  Edwards,  a  Justice  of  the  Supreme  Court,  more  than 
twenty  days  since. 

That  on  November  6th,  1905,  an  order  was  made  by  the  Special 
Term  of  the  Supreme  Court,  upon  due  notice,  to  all  the  parties  en- 
titled thereto,  making  Evelyn  N.  Post  and  Daniel  H.  Post,  her  hus- 
band, and  also  John  J.  Kinney  and  Frederick  A.  Bentley,  as  execu- 
tors imder  the  last  will  and  testament  of  Eobert  Newland,  deceased, 
parties  defendant  herein;  which  order  also  directed  the  issuance  of 
a  supplemental  siunmons,  directed  to  said  Evelyn  N.  Post,  Daniel  H. 
Post,  her  husband,  and  to  John  J.  Kinney  and  Frederick  A.  Bentley, 
as  executors  under  the  last  will  and  testament  of  Robert  Newland, 
deceased;  and  also  allowed  the  plaintiffs  to  serve  an  amended 
complaint. 

That  said  persons,  so  made  defendants  by  the  order  of  November 
6th,  1905,  have  duly  appeared  herein;  that  the  time  to  answer  has 
expired  as  to  all  of  the  defendants;  and  that  no  answer,  demurrer, 
or  notice  of  appearance  has  been  received  from  them,  or  any  of  them, 
except  that  the  defendant  The  People  of  the  State  of  New  York  has 
appeared  herein  by  Hon.  Charles  F.  Tabor,  its  attorney-general,  but 
has  not  answered  or  demurred. 

That  the  defendants  John  J.  Kinney  and  Frederick  A.  Bentley,  as 
executors  under  the  last  will  and  testament  of  Robert  Newland, 
deceased,  Evelyn  N.  Post  and  Daniel  H.  Post,  her  husband,  having 
appeared  herein  by  Frank  W.  Stevens,  Esq.,  their  attorney,  but  have 
not  answered  or  demurred. 

That  the  defendants  Isabella  Marvin  and  Maude  Marvin  are  infants, 
and  that  Eobert  N.  Marvin  has  been  appointed  their  guardian  ad 
litem,  by  an  order  duly  granted  by  this  court.  That  said  Robert  N. 
Marvin,  as  such  guardian,  has  appeared  herein  by  Frank  W.  Stevens, 
his  attorney,  who  has  interposed  the  usual  general  answer  on  behalf 
of  said  infants,  not  denying  any  of  the  material  allegations  of  the 
complaint,  and  submitting  the  rights  of  said  infants  to  the  protection 
of  the  court. 

That  the  defendant  Katharine  L.  Clarke  is  an  infant,  who  has 
appeared  herein  by  James  Fenimore  Cooper,  Esq.,  her  guardian  ad 
litem,  who  has  interposed  the  usual  general  answer  on  behalf  of  said 
infant,  not  denying  any  of  the  material  allegations  of  the  complaint, 
and  submitting  the  rights  of  said  infant  to  the  protection  of  the  court. 

That  none  of  the  defendants,  other  than  those  so  stated  to  be,  are 
infants  or  absentees.  That  certain  of  said  defendants  are  designated 
by  fictitious  names,  but  whether  said  persons  so  designated  have  any 
mterest  in  the  premises  in  question,  or  whether  they  are  infants  or 
not,  this  deponent  is  unable  to  state. 

That  a  notice  of  the  pendency  of  the  above-entitled  action,  and  an 
amended  notice  of  the  pendency  of  the  above-entitled  action,  con- 
taining the  names  of  the  parties  thereto,  the  object  of  the  action  and 
a  description  of  the  property  affected  thereby,  together  with  the 
complaint  herein  and  the  amended  complaint  herein,  were  duly  filed 
m  the  oiBce  of  the  clerk  of  Albany  county,  more  than  twenty  days 
since. 

(Jurat.)  (Signature.) 
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Order  of  Reference  to  Take  Proof. 

(Caption.) 

SUPREME  COURT  — AuBANY  County. 


JOHN  W.   McHARG  and  HARRIETTS   D. 
McHARG,  HIS  Wife,  Plaintiffs, 

agst. 

RUFUS  E.  McHARG  and  HARRIET  S. 
McHARG,  HIS  Wife,  and  Othebs,  De- 
fendants. 


On  filing  proof  of  the  personal  service  of  the  stiinmons  and  com- 
plaint in  this  action  upon  the  defendants  Rufus  K.  McHarg,  Harriet 
S.  McHarg,  his  wife;  Charles  K.  McHarg,  Harriet  P.  McHarg,  Ms 
wife;  William  N.  McHarg  and  Selima  S.  McHarg,  his  wife;  Henry 
K.  McHarg,  Franklin  Clarke  and  Louie  0.  Clarke,  his  wife;  Selden 
E.  Marvin  and  Katharine  L.  Marvin,  his  wife;  Robert  N.  Marvin 
and  Elizabeth  Marvin,  his  wife;  David  F.  Cassort  and  Flora  A.  Cas- 
sort,  his  wife;  Horace  Porter,  Francis  N.  Forbes,  Katharine  N. 
Cornell,  J.  William  Cornell,  her  husband;  Sarah  Jane  Hall  and  Brie 
L.  Hall,  her  husband,  Isabella  Marvin,  Maud  Marvin,  Margaret  E. 
Cassort  and  Franklin  D.  Cassort,  her  husband;  and  the  People  of 
the  State  of  New  York ;  and  on  filling  due  proof  of  the  service  of  the 
summons  upon  the  defendants,  Fredericka  B.  McHarg,  -Richard  P. 
Marvin,  Jr.,  William  Donaldson,  John  M.  Wood,  Sophia  K.  Porter, 
Francis  W.  Forbes,  Katharine  P.  Clarke,  Grace  Ann  Mattocks,  Dudley 
W.  Mattocks,  Mary  E.  Goodrich,  John  Doe,  Richard  Roe,  Jane  Smith 
and  Mary  Jones  (the  last  four  names  being  fictitious  names)  by 
publication,  pursuant  to  an  order  of  Hon.  Samuel  Edwards,  a  Justice 
of  the  Supreme  Court,  and 

On  filing  a  notice  of  the  pendency  of  this  action  in  the  Albany 
county  clerk's  office  more  than  twenty  days  since;  and  it  appearing 
that  John  J.  Kinney  and  Frederick  A.  Bentley,  as  executors  under 
the  last  will  and  testament  of  Robert  ISTewland,  deceased,  Evelyn  N. 
Post,  and  Daniel  H.  Post,  her  husband,  who  were  made  parties  de- 
fendant herein  by  an  order  duly  granted  on  the  6th  day  of  November, 
1906,  have  appeared  herein;  and 

On  reading  and  filing  the  affidavit  of  Marcus  T.  Hun,  Esq.,  verified 
the  23d  day  of  December,  1906,  providing  that  none  of  said  defend- 
ants who  are  known  to  the  plaintiffs  are  infants,  except  the  defendants 
Isabella  Marvin,  Maud  Marvin,  and  Katharine  F.  Clarke.  That  none 
of  said  defendants  are  absentees,  except  those  above  mentioned  as 
having  been  served  with  the  summons  herein  by  publication.  That 
the  time  to  answer  has  expired  as  to  all  of  said  defendants;  and  that 
no  answer,  demurrer  or  notice  of  appearance  has  been  received  herein, 
except  that  the  defendant  the  People  of  the  State  of  New  York  has 
appeared  herein  by  Hon.  Charles  P.  Tabor,  its  attorney-general;  but 
has  not  answered  or  demurred.  That  the  defendants  John  J.  Kinney 
and  Frederick  A.  Bentley,  as  executors  under  the  last  will  and  testa- 
ment of  Robert  Newland,  deceased,  'Evelyn.  N.  Post  and  Daniel  H. 
Post,  her  husband,  have  appeared  herein  by  John  J.  Kinney,  Esq., 
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their  attorney ;  but  have  not  answered  or  demurred.  That  the  defend- 
ants Eobert  N.  Marvin  and  Elizabeth  Marvin  have  appeared  by  Frank 
W.  Stevens,  Esq.,  their  attorney,  but  have  not  answered  or  demurred. 
That  the  defendants  Isabella  Marvin  and  Maud  Marvin  are  infants, 
for  whom  Eobert  N.  Marvin  has  been  appointed  guardian  ad  litem, 
and  that  he  has  appeared  herein  as  such  guardian  by  Frank  W. 
Stevens,  Esq.,  his  attorney,  who  has  interposed  the  usual  general 
answer  on  behalf  of  said  infants  not  denying  any  of  the  material 
allegations  of  the  complaint,  and  submitting  the  rights  of  said  infants 
to  the  protection  of  the  court.  That  the  defendant  Katharine  F. 
Clarke  is  an  infant,  and  has  appeared  herein  by  James  Fenimore 
Cooper,  Esq.,  her  guardian  ad  litem,  who  has  interposed  the  usual 
general  answer  on  behalf  of  said  infant,  not  denying  any  of  the 
material  allegations  of  the  complaint,  and  submitting  the  rights  of 
said  infant  to  the  protection  of  the  court;  and 

On  reading  and  filing  proof  of  service  of  due  notice  of  this  motion 
on  Hon.  Charles  F.  Tabor,  Attorney- General,  for  the  People  of  the 
State  of  New  York;  Frank  W.  Stevens,  Esq.,  attorney  for  Robert 
N.  Marvin,  Elizabeth  Marvin,  his  wife,  and  Eobert  N.  Marvin, 
guardian  ad  litem  for  Isabella  Marvin  and  Maud  Marvin,  John  J. 
Kinney,  attorney  for  John  J.  Kinney  and  Frederick  A.  Bentley,  as 
executors  under  the  last  will  and  testament  of  Eobert  Newland,  de- 
ceased, Evelyn  N.  Post,  and  Daniel  H.  Post,  her  husband,  and  James 
Fenimore  Cooper,  Esq.,  guardian  ad  litem  for  Katharine  F.  Clarke, 
and  after  hearing  Marcus  T.  Hun,  Esq.,  on  behalf  of  the  plaintiffs, 
and  due  deliberation  having  been  had,  it  is, 

Ordered,  That  William  Bayard  Van  Eensselaer,  Esq.,  of  the  city 
of  Albany,  a  counselor  of  this  court,  be  and  he  is  hereby  appointed 
a  referee  in  the  above  entitled  action,  to  ascertain  and  report  the 
rights,  shares  and  interests  of  the  several  parties  to  this  action,  in  the 
property  described  in  the  complaint  and  of  which  a  partition  is 
sought;  and  of  the  rents  so  collected,  and  an  abstract  of  the  con- 
veyances by  which  the  same  are  held ;  and  to  take  proof  of  the  plain- 
tiffs title  and  interests  in  said  premises;  and  of  the  several  matters 
set  forth  in  the  complaint  and  amended  complaint;  and  to  report 
whether  the  property,  or  any  part  thereof,  is  so  circumstanced  that  a 
partition  thereof  cannot  be  made  without  great  prejudice  to  the 
owners ;  and  if  he  arrives  at  the  conclusion  that  a  sale  of  said  property 
cr  any  part  thereof  is  necessary ;  then,  that  he  ascertain  whether  there 
is  any  creditor,  not  a  party  to  this  action,  who  has  a  lien  upon  the 
individual  share  or  interest  of  any  party.  A.  C.  EEQUA, 

Clerk. 

Report  of  Referee  as  to  Interests,  etc.,  of  Parties  and  Abstract  of 

Title. 

SUPREME  COURT. 

DUBOIS  L.  HORNBECK 

agst. 
EMZEY  HORNBECK,  etc. 


To  the  Supreme  Court  of  the  State  of  New  York: 

In  pursuance  of  an  order  of  this  court,  made  in  the  above-entitled 
action  on  the  8th  day  of  December,  1906,  by  which  it  was  referred  to 
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the  undersigned  to  hear  and  determine  the  issue  made  by  the  answer 
of  the  defendant,  Rachel  Hornbeck,  herein,  and  to  take  proof  of  the 
title  of  the  respective  parties  in  the  said  premises  and  report  thereon 
to  this  court,,  with  an  abstract  of  the  conveyances  by  which  the  title 
is  held,  and  also  to  inquire  and  report  whether  the  whole  premises 
or  any  lot  or  separate  parcel  thereof  is  so  circimistanced  that  an  actual 
partition  cannot  be  made,  and  if  the  undersigned  should  so  determine 
and  that  a  sale  of  the  whole  or  a  part  thereof  was  necessary,  that  the 
undersigned  should  specify  the  same  in  his  report,  together  with  the 
reasons  which  render  a  sale  necessary,  and  in  such  a  case  that  the 
undersigned  also  ascertain  and  report  whether  any  creditor  not  a 
party  to  the  action  having  a  specific  lien  by  mortgage  or  devise  or 
otherwise  upon  the  undivided  share  or  interest  of  any  of  the  parties 
in  that  portion  of  the  premises  which  is  necessary  to  sell,  and  that  he 
then  further  inquire  and  report  whether  the  undivided  share  or  in- 
terest of  any  of  the  parties  in  the  premises  is  subject  to  a  general  lien 
or  incumbrance  by  judgment  or  decree. 

And  it  was  further  ordered,  that  the  undersigned  ascertain  and 
report  the  amount  due  to  any  party  to  the  action  who  has  either  a 
general  or  specific  lien  upon  the  premises  to  be  sold,  or  any  part 
thereof,  and  the  amount  due  to  any  creditor  not  a  party  to  the  action 
who  has  a  general  lien  on  any  undivided  part,  share  or  interest  therein, 
by  judgment  or  decree,  and  who  shall  appear  and  establish  his  claim 
on  such  reference. 

I,  the  subscriber,  referee  as  aforesaid,  do  respectfully  report : 

That  I  have  been  presented  with  a  search,  certified  by  the  clerk 
of  Ulster  county,  in  and  by  which  it  appears  that  there  is  no  general 
or  specific  lien  or  incumbrance  on  the  whole  premises  or  upon  any 
undivided  share  or  interest  therein  held  by  any  party,  either  a  party 
to  this  action  or  otherwise. 

I  further  report  that  I  have  taken  proof  and  that  there  are  no 
general  or  specific  liens  or  incumbrances  on  the  whole  of  said  premises, 
or  upon  any  undivided  share  or  interest  therein  held  by  any  party, 
either  a  party  to  this  action  or  otherwise. 

That  I  have  been  attended  by  the  several  attorneys  who  have 
appeared  in  this  action,  and  have  taken  proof  of  the  several  matters 
submitted  to  me. 

That  I  have  taken  proof  of  the  several  material  matters  set  forth 
in  the  complaint,  and  find  that  the  material  facts  alleged  therein  are 
true. 

That  the  following  is  an  abstract  of  the  conveyances  by  which  the 
premises  described  in  said  complaint  are  held,  that  is  to  say : 

Nicholas  Elmendorf  and  wife  to  Henry  B.  Hornbeck. 

Warranty  deed  dated  June  1,  1850.  Recorded  in  Ulster  county 
clerk's  office,  Book  of  Deeds  ISTo.  76,  at  page  250,  June  8,  1850. 

Consideration  $500.    Conveys  sixty  acres,  part  of  land  in  question- 

Du  Bois  Hornbeck  and  wife  to  Henry  B.  Hornbeck. 

Full  covenant  deed  dated  June  8,  1872.  Recorded  in  Ulster  county 
clerk's  office.  Book  of  Deeds  No.  176,  page  508,  June  10,  1872. 

Consideration,  $750.  Conveys  one  acre,  part  of  property  in  ques- 
tion. 

Jacob  Davis  and  wife  to  Henry  B.  Hornbeck. 
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Full  covenant  deed  dated  February  14,  1872.  Eecorded  in  Ulster 
county  clerk's  office,  Book  of  Deeds  No.  176,  page  510,  June  10,  1873. 

Consideration,  $1,000.  Conveys  forty  acres,  part  of  property  in 
question. 

Daniel  Hasbrouck  and  wife  to  Henry  B.  Hombeek. 

Warranty  deed  dated  June  10,  1841.  Eecorded  in  Ulster  county 
clerk's  office  in  Book  of  Deeds  No.  56,  page  727,  June  17,  1841. 

Consideration,  $1,050.  Conveys  ten  acres,  part  of  the  premises  in 
question. 

Henry  B.  Hornbeck  died  intestate  about  the  19th  day  of  Septem- 
ber, 1887,  leaving  a  widow  and  his  only  heirs-at-law  as  follows: 

Eachel  Hornbeck,  his  widow;  Bmzey  Hornbeck,  a  son;  Catherine 
J.  Garrison,  a  daughter;  John  H.  Hornbeck,  a  son;  Aleaxnder  Horn- 
beck, a  son;  Sylvenus  Hornbeck,  a  son;  Peter  L.  Hornbeck,  a  son; 
Du  Bois  L.  Hornbeck,  a  son. 

I  further  report  that  the  rights  and  interests  of  the  parties  in  the 
premises  are  as  follows : 

The  defendant  Eachel  Hornbeck  has  a  right  of  dower  in  the  whole 
premises  as  widow  of  Henry  B.  Hornbeck ;  that  the  plaintiff,  Du  Bois 
L.  Hornbeck,  is  entitled  to  the  undivided  one-seventh  part  of  said 
premises,  subject  to  the  dower  interest  of  the  said  Eachel  Hornbeck 
therein,  and  also  subject  to  the  inchoate  right  of  dower  of  his  wife, 
the  defendant  Sarah  Hornbeck,  therein;  that  the  defendant  Emsey 
Hornbeck  is  entitled  to  the  undivided  one-seventh  part  of  said  premi- 
ses, subject  to  the  dower  interest  of  the  said  Eachel  Hornbeck  therein, 
and  also  subject  to  the  inchoate  right  of  dower  of  the  defendant  Ellen 
Hornbeck  therein;  that  the  defendant  Catherine  J.  Garrison  is  entitled 
to  the  undivided  seventh  part  of  said  premises,  subject  to  the  dower 
interest  of  the  said  Eachel  Hornbeck  therein,  and  subject  to  whatever 
right  the  court  may  determine  that  the  defendant  Jerome  Garrison, 
her  husband  ,  may  have  therein ;  that  the  defendant  John  H.  Horn- 
beck is  entitled  to  the  undivided  one-seventh  part  of  said  premises, 
subject  to  the  dower  interest  of  the  defendant  Eachel  Hornbeck 
therein  and  also  subject  to  the  inchoate  right  of  dower  of  his  wife, 
the  defendant  Francis  C.  Hornbeck  therein ;  that  the  defendant  Alex- 
ander Hornbeck  is  entitled  to  the  undivided  one-seventh  part  of  said 
premises,  subject  to  the  dower  interest  of  the  said  Eachel  Hornbeck 
therein,  and  also  subject  to  the  inchoate  right  of  dower  of  his  wife,  the 
defendant  Delilah  Hornbeck  therein;  that  the  defendant  Sylvanus 
Hornbeck  is  entitled  to  the  undivided  one-seventh  part  of  said  premi- 
»es,  subject  to  the  dower  interest  of  said  Eachel  Hornbeck  therein, 
and  also  subject  to  the  inchoate  right  of  dower  of  his  wife,  the  de- 
fendant Malinda  M.  Hornbeck  therein;  that  the  defendant  Peter  L. 
Hornbeck  is  entitled  to  the  undivided  one-seventh  part  of  said  premi- 
ses, subject  to  the  dower  interest  of  the  said  Eachel  Hornbeck  therein, 
and  also  subject  to  the  inchoate  right  of  dower  of  his  wife,  the  defend- 
ant Sarah  A.  Hornbeck,  therein;  that  the  defendant  Thomas  Bar- 
ringer  and  Simon  Freer  are  each  lessees  of  a  portion  of  said  premises 
and  whose  rights  are  not  affected  by  this  action. 

I  do  further  report  that  the  defendant  Eachel  Hornbeck  has  a  right 
of  dower  in  the  whole  of  said  premises,  that  she  is  of  the  age  of  sixty- 
two  years,  and  that  such  dower  interest  should  be  sold  for  the  reason 

Actions,  Vol.  11—102 
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that  to  except  such  dower  interest  from  the  sale  woxild  seriously  im- 
pair the  saleable  value  of  the  whole  property,  and  I  further  find  that 
said  Eachel  Hornbeck  is  willing  to  accept  out  of  the  proceeds  of  such 
sale  the  present  value  of  her  dower  interest  thereiu,  computed  on  the 
principles  of  life  annuities. 

I  do  further  report  that  the  premises  described  in  the  complaint 
are  so  circumstanced  that  an  actual  partition  thereof  cannot  be  made 
without  great  prejudice  to  the  owners  thereof,  and  for  the  reason  that 
there  are  such  a  large  number  of  parties  in  interest  that  a  partition 
would  be  difficult,  that  the  most  valuable  of  the  property  is  farming 
land  with  farm  buildings  thereon,  and  it  could  not  be  so  divided  as 
not  to  greatly  impair  its  value,  and  no  partition  could  be  made  that 
would  not  leave  the  several-  seven  shares  differing  greatly  in  value. 
I  am,  therefore,  of  the  opinion  that  a  sale  of  the  whole  of  said  premi- 
ses is  necessary  and  proper. 

I  annex  hereto  the  clerk's  search  and  the  testimony  taken  before  me. 

OLIVEE  P.  CAEPENTBE, 

Eeferee. 
Beport  of  Beferee  in  Favor  of  Actual  Partition. 
SUPREME  COURT. 

NATHAN  R.  NICKERSON 

agst. 

EMMA  STEVENS  and  Othees. 


To  the  Supreme  Court  of  the  State  of  New  York: 

Pursuant  to  an  order  of  this  court,  made  herein  on  the  21st  day 
of  November,  1906,  by  which  it  was  referred  to  me  to  take  proof  of 
the  rights,  shares  and  interests  of  the  several  parties  in  the  prop- 
erty and  of  the  several  matters  set  forth  ia  the  complaint,  and  to 
ascertain  and  report  the  rights  and  interest  of  the  several  parties  in 
the  premises,  and  an  abstract  of  the  conveyances  by  which  the  same 
are  held,  and  to  hear  and  decide  all  the  issues  raised  by  the  pleadings 
herein,  and  to  inquire  and  report  whether  the  whole  premises,  or 
any  part  or  separate  parcel  thereof,  is  so  circumstanced  that  actual 
partition  cannot  be  made  and  that  a  sale  of  the  whole  premises,  or 
of  any  lot  or  separate  parcel  thereof,  will  be  necessary  and,  if  neces- 
sary, that  the  reason  why  such  sale  is  rendered  necessary  be  stated, 
and  that  in  case  a  sale  of  said  property  should  be  found  necessary, 
it  was  then  further  ordered  that  it  be  ascertained  and  a  report  made 
whether  any  creditor,  not  a  party  to  the  suit,  have  a  specific  lien  by 
mortgage,  or  otherwise,  upon  the  undivided  share  or  interest  of  any 
of  the  parties,  in  that  portion  of  the  premises  which  it  is  necessary 
to  sell,  and  whether  the  undivided  share  or  interest  of  any  of  the 
parties,  in  the  premises  adjudged  necessary  to  be  sold,  is  subject  to 
a  general  lien  or  incumbrance,  by  judgment  or  otherwise,  and  also 
ascertain  and  report  the  amount  due  to  any  party  to  the  said  suit 
who  has  either  a  general  or  specific  lien  on  the  premises  to  be  sold 


PAETITION.  1619 

or  any  part  thereof ;  and  it  was  further  ordered,  in  case  a  sale  should 
be  found  necessary,  that  it  be  ascertained  and  a  report  made  of  the 
amount  due  to  any  creditors  not  a  party  who  has  a  lien,  whether 
general  or  specific,  on  any  undivided  share  or  interest  thereon,  and 
who  shall  appear  and  establish  his  claim  on  such  reference. 

I,  the  subscriber,  referee  aforesaid,  do  report : 

First.  Before  proceedings  had  I  took  the  oath  prescribed  by  law, 
which  is  hereto  annexed. 

Second.  Having  been  attended  by  the  attorneys  for  the  several 
parties  who  appeared  in  the  cause,  I  proceeded  to  a  hearing  of  the 
matters  so  referred. 

Third.  On  such  hearing  I  took  proof  of  the  several  matters  set 
forth  in  the  complaint  herein  and  find  that  the  material  facts  alleged 
in  the  complaint  are  true. 

Fourth.  The  following  is  an  abstract  of  the  conveyances  and  in- 
struments by  which  the  premises  described  in  said  complaint  are  held. 

(Here  insert  abstract.) 

Fifth.  The  rights  and  interests  of  the  parties  in  the  premises  are 
as  follows : 

Nathan  E.  Nickerson,  the  plaintiif,  as  grantee  of  George  W.  Nieker- 
Bon,  is  entitled  to  one  undivided  one-half  part  thereof. 

The  defendant  Emma  Stevens,  the  wife  of  Nelson  Stevens,  as 
grantee  of  Peter  T.  Stevens,  is  entitled  to  an  undivided  one-half  part 
thereof. 

Sixth.  In  my  opinion  the  premises  described  in  said  complaint  are 
so  circumstanced  that  a  partition  thereof  can  be  had  without  prejudice 
to  the  owners  thereof,  and  that  a  partition  of  said  premises  would  be 
more  advantageous  to  such  owners  than  a  sale  thereof.  (State 
specifically  reasons  therefor.) 

All  of  which  is  respectfully  submitted. 

Dated  July  24,  1907.  C.  A.  VAN  WAGONEE, 

Eeferee. 

Snb.  2.    Beference  as  to  Creditors.    §§  1561,  1562. 

§  1561.  Reference  to  inquire  as  to  creditors. 

Before  an  interlocutory  judgment  for  the  sale  of  real  property  is  rendered, 
in  an  action  for  partition,  the  court  must,  either  with  or  without  application 
by  a  party,  direct  a  reference,  to  ascertain  whether  there  is  any  creditor,  not  a 
party,  who  has  a  lien  on  the  undivided  share  or  interest  of  any  party.  But 
the  court  may  direct  or  dispense  with  such  a  reference,  in  its  discretion,  where 
a  party  produces  a  search,  certified  by  the  clerk,  or  by  the  clerk  and  register, 
as  the  case  requires,  of  the  county  where  the  property  is  situated;  and  it 
appears  therefrom,  and  by  the  affidavits,  if  any,  produced  therewith,  that  there 
is  no  such  outstanding  lien. 

§  1562.  [Am'd,  1887.]     Dnty  of  referee. 

Where  a  reference  is  directed,  as  prescribed  in  the  last  section,  the  referee 
must  cause  a  notice  to  be  published,  once  in  each  week  for  six  successive 
weeks,  in  such  newspaper  published  in  the  county  wherein  the  place  of  trial 
Js  designated,  as  shall  be  designated  by  the  court  directing  said  reference, 
and  also  in  a  newspaper  published  in  each  county  wherein  the  property  is 
situated,  requiring  each  person,  not  a  party  to  the  action,  who,  at  the  date  of 
the  order,  had  a  lien  upon  any  undivided  share  or  interest  in  the  property,  to 
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appear  before  the  referee,  at  a  specified  place,  and  on  or  before  a  specified  day, 
to  prove  his  lieB,  and  the  true  amount  due  or  to  become  due  to  him  by 
reason  thereof.  The  referee  must  report  to  the  court,  with  all  convenient 
speed,  the  name  of  each  creditor,  whose  lien  is  satisfactorily  proved  before 
him,  the  nature  and  extent  of  the  lien,  the  date  thereof,  and  the  amount  due 
or  to  become  due  thereupon. 

Under  the  former  practice  it  was  held  not  to  be  necessary  that 
the  referee  in  these  proceedings  advertise  for  liens ;  such  notice  was 
not  necessary  to  be  published  unless  by  advice  of  the  court,  or  it 
was  required  by  some  party  to  the  suit.     Nohle  v.  Cromwell,  27 
How.  289 ;  Gardner  v.  Luke,  12  Wend.  269 ;  Hall  v.  Partridge, 
10  How.  188 ;  Hechey  v.  Mitchell,  5  Abb.  451 ;  but  see  language 
of  §  1562.     Where  the  order  of  reference  is  granted,  directing 
the  referee  to  ascertain  and  report  the  amount  due  to  any  party 
to  the  action,  who  has  any  general  or  specific  lien  on  the  premises, 
the  referee  is  authorized  to  take  proof  and  pass  upon  the  validity 
of  a  mortgage,  upon  an  undivided  share  in  the  premises,  although 
that  issue  is  not  raised  by  the  pleadings.     Hoisted  v.  Hoisted,  55 
N.  Y.  442.     If  notice  is  given  to  general  lienors,  they  are  bound 
by  the  decision ;  and  if  they  wish  to  press  their  claim  on  the  pro- 
ceeds of  sale,  must  except  to  the  report.     DunJiam  v.  Minard,  4 
Paige,  441.     Where  the  interest  of  a  defendant  is  sold  under  a 
judgment,   subsequent  to  the  commencement  of  the  action,  the 
purchaser  must  come  m  before  the  referee  and  prove  his  claim,  or 
his  interest  will  be  divested  by  a  sale.     Spring  v.  Sanford,  1 
Paige,  550.     An  heir  who  incurs  expense  at  the  request  of  the 
others,  for  the  protection  of  the  estate,  does  not  acquire  a  lien. 
Bulen  V.  Berdell,  11  Abb.  381.     But  the  rents  received  by  a  co- 
tenant  are  a  lien  upon  his  share  in  favor  of  those  entitled  thereto. 
Bcott  V.  Guernsey,  48  E".  Y.  106.     A  mortgage  executed  by  one 
tenant  in  common,  pending  suit,  becomes  a  lien  subject  to  the 
effect  of  the  lis  pendens.     Wesiervelt  v.  Haff,  2  Sandf.  Ch.  98; 
Church  V.  Church,  3  Sandf.  Ch.  434.     Where,  under  judgment  in 
partition,  the  referee  is  directed  to  pay,  out  of  the  proceeds,  all 
taxes,  assessments,  etc.,  which  were  liens  upon  the  premises,  he  is 
bound,  before  distributing  the  fund,  to  pay  off  all  such  liens  to 
his  knowledge.     His  duty  in  this  respect  is  not  modified  or  affected 
by  a  provision  in  the  terms  of  sale,  to  the  effect  that  he  will  allow 
all  liens,  provided  that  the  purchaser,  previous  to  the  conveyance, 
produce  proof  thereof,  with  vouchers  showing  payment     It  seems 
effect  will  be  given  to  general  usage,  permitting  the  referee  to 
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await  the  production,  by  the  purchaser,  of  the  proof  of  liens,  by 
excusing  the  referee  from  making  examination  to  discover  liens; 
but  if  he  is  aware  of  tbe  existence  of  the  lien,  he  is  liable  to  the 
purchaser.  Wiseman  v.  Wingrove,  85  E".  Y.  353.  See  §  1545 
for  other  decisions  with  regard  to  powers  and  duties  of  referee. 

Publication  under  §  1562  is  only  constructive  notice,  and 
to  give  it  efPect  as  such,  it  must  be  in  strict  compliance  with  the 
statutes.  Such  notice  cannot  be  given  after  the  judgment  has 
been  rendered.     O'Orady  v.  O'Orady,  55  Hun,  40,  8  Supp.  278. 

"Where  the  property  is  situated  in  only  one  county,  publication 
is  not  required  in  two  newspapers.  Cormor  v.  Connor,  36  St. 
Eep.  823. 

It  is  much  the  simpler  and  easier  practice  to  make  all  lienors 
parties  and  produce  a  certified  search  showing  that  fact  so  as  to 
dispense  with  the  delay  and  expense  consequent  upon  publication. 
In  case  it  does  not  appear  on  the  application  for  interlocutory 
judgment  that  no  such  liens  exist,  an  order  of  reference  will  be 
made,  reciting  that  fact  as  the  basis  for  the  order,  and  the  referee 
must  then  advertise. 

Order  of  Reference  to  Inquire  as  to  Creditors. 

(Caption.) 


FREDERICK  B.  HOPPER 
agst. 

GEORGE  M.  HASTEN,  etc.,  MARIA  C,  his 
Wife,  SAMUEL  M.  BASTEN  and  Wife, 

AND  OtHEBS. 


An  application  having  been  made  herein  by  the  plaintiff,  for  an 
interlocutory  judgment  for  the  sale  of  the  real  property  described  in 
the  complaint  in  partition,  and  it  appearing  from  the  papers  pre- 
sented upon  such  hearing  and  from  the  affidavit  of  V.  B.  Van  Wag- 
onen,  Esq.,  attorney  for  the  plaintiff,  that  no  search  certified  as 
required  by  §  1561,  is  presented,  and  there  being  no  affidavits  show- 
ing that  there  is  no  outstanding  lien, 

Now,  On  motion  of  V.  B.  Van  Wagonen,  attorney  for  plaintiff, 
and  pursuant  to  provisions  of  §  1561,  Alvah  S.  Neweomb,  Esq.,  of 
Kingston,  attorney  and  counselor  at  law,  is  appointed  a  referee  to 
ascertain  whether  there  is  any  creditor  not  a  party  to  this  action  who 
has  a  Hen  on  the  undivided  share  or  interest  of  any  party  thereto, 
and  such  referee  is  directed  to  proceed  according  to  the  law  and 
practice  in  such  case  made  and  provided,  and  report  to  the  court  with 
all  convenient  speed  the  name  of  each  creditor  whose  lien  is  satis- 
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factorily  proved  before  him,  the  nature  and  extent  of  the  lien,  the 
date  thereof  and  the  amount  due  or  to  become  due  thereupon. 

JAMES  A.  BBTTS, 

J.  S.  C. 
Notice  to  Creditors  to  Present  Claims. 
SUPREME  COURT. 


FREDERICK  B.  HOPPER 
agst. 

GEORGE  M.  HASTEN,  etc.,  MARIA  C,  his 
Wife,  SAMUEL  M.  HASTEN  and  Wife, 

AND   OtHEES. 

The  undersigned,  duly  appointed  referee  in  the  above  action,  by 
an  order  of  this  court,  made  herein  on  the  9th  day  of  December, 
1904,  hereby  requires  each  and  every  person,  not  a  party  to  this 
action,  who,  at  the  date  hereof,  has  a  lien  upon  any  undivided  share 
or  interest  in  the  property,  hereinafter  described,  to  appear  before 
the  undersigned,  on  or  before  the  10th  day  of  February,  1905,  at  his 
office  in  the  surrogate's  building,  in  the  city  of  Kingston,  county  of 
Ulster,  to  prove  their  said  liens  and  the  true  amount  due  or  to  become 
due  by  reason  thereof;  and  to  specify  the  nature  of  such  incumbrance 
and  the  dates  thereof  respectively.  The  premises  are  described  in  the 
complaint  in  the  above  action  as  follows:  First.  All  that  certain 
farm  of  about  twenty-eight  acres  with  the  buildings  thereon,  situate 
in  the  town  of  Marbletown,  said  county,  and  bounded  as  follows: 
South,  by  the  Coxing  road;  west,  by  lands  of  Henry  Kirnel;  north, 
by  lands  of  James  Gillespie  and  William  Sheeley,  and  east,  by  lands 
of  "William  Sheeley.  Second.  All  that  lot  of  improved  land  in  said 
town  of  Marbletown,  containing  about  thirteen  acres,  and  bounded  as 
follows:  West,  by  said  Coxing  road;  south  and  east,  by  lands  of 
Benjamin  Krom,  and  north  by  lands  of  Joseph  Chichester.  Third. 
All  that  wood  lot  in  said  town  of  Marbletown,  containing  about  eleven 
acres,  and  bounded  as  follows:  South,  by  lands  of  Mary  E.  Schoon- 
maker;  east,  by  lands  of  Peter  Snyder;  north,  by  lands  of  James 
Gillespie,  and  west  by  lands  of  Dinah  Bevier. 

ALVAH  S.  NEWCOMB, 

V.  B.  VAN  WAGONEN,  Eeferee. 

Attorney  for  plaintiff. 
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Sub.  1.    Judgment  for  Sale  or  for  Actual  Partition.     §  1546. 

§  1546.  Interlocutory  judgment. 

The  interlocutory  judgment  must  declare  what  is  the  right,  share,  or  interest 
of  each  party  in  the  property,  as  far  as  the  same  has  been  ascertained,  and 
must  determine  the  rights  of  the  parties  therein.  Where  it  is  found,  by  the 
verdict,  report,  or  decision,  or  where  it  appears  to  the  court,  upon  an  applica- 
tion for  judgment  in  favor  of  the  plaintiff,  that  the  property,  or  any  part 
thereof,  is  so  circumstanced  that  a  partition  thereof  cannot  be  made  without 
gi-eat  prejudice  to  the  owners,  the  interlocutory  judgment,  except  as  otherwise 
expressly  prescribed  in  this  article,  must  direct  that  the  property,  or  the  part 
thereof  which  is  so  circumstanced,  be  sold  at  public  auction.  Otherwise,  an 
interlocutory  judgment  in  favor  of  the  plaintiff,  must  direct  that  partition  ba 
made  between  the  parties,  according  to  their  respective  rights,  shares,  and 
interests. 

A  judgment  in  partition,  which  directs  a  reference  for  sale,  in- 
quiry for  computation,  and  for  accounting,  and  provides  for  dis- 
tribution, is  interlocutory  and  not  final.  Mvngay  v.  Lackey,  142 
N.  Y.  449,  60  St.  Eep.  98,  affirming  74  Hun,  89,  57  St.  Rep. 
270,  26  Supp.  161. 

The  judgment  must  set  forth  the  estate  of  each  known  owner, 
or  of  the  defendants,  or  some  of  them  collectively,  when  their 
rights  between  each  other  are  disputed.  Phelps  v.  Oreen,  3 
Johns.  Cas.  302.  It  may  state  that  certain  definite  parts  belong 
to  owners  who  are  unknown.  Hyatt  v.  Pugdey,  23  Barb.  285. 
In  deciding  whether  a  sale  is  necessary  in  a  partition  suit,  the  true 
question  for  the  consideration  of  the  master  is,  whether  the  aggre- 
gate value  of  the  several  parcels  into  which  the  whole  premises 
must  be  divided  will,  when  distributed  among  the  different  parties 
in  severalty,  be  materially  less  than  the  value  of  the  same  property 
if  owned  by  one  person.  Clason  v.  Clason,  6  Paige,  541.  The 
rule  that  the  practicability  of  making  an  actual  partition  is  to  be 
determined  from  the  facts  and  circumstances,  applied,  denying 
such  partition  and  directing  a  sale  of  a  farm  held  in  undivided 
thirds  where  there  was  but  one  set  of  buildings,  and  the  part 
owners  had  severally  mortgaged  their  undivided  shares.  Odell  v. 
Odell,  19  Week.  Dig.  13.  The  words  "  great  prejudice,"  as  used 
in  the  statutes  in  reference  to  partition,  will  not  justify  a  decree 
of  sale  of  property  held  in  common,  where  the  aggregate  amount  of 
benefits  from  a  sale  to  the  parties,  instead  of  actual  partition 
of  the  premises,  will  be  small  in  reference  to  the  value  of  the  prop- 
erty with  reference  to  which  a  partition  is  sought.  Smith  v. 
Smith,  10  Paige,  470.  The  court  determines  the  necessity  for  the 
sale  upon  the  report  of  the  referee.     Austin  v.  Ahearne,  61  N.  Y. 


1624  PAETITION. 

6.     A  sale  of  the  premises  should  not  be  ordered  where  infants  or 
a  trustee  without  power  to  purchase  are  parties  entitled,  unless  it 
appears  that  actual  partition,  with  or  without  compensation,  can- 
not be  made.     Where  there  are  several  parcels,  impossibility  of 
dividing  one  of  them  is  not  a  reason  for  a  sale.     Walker  v. 
Walker,  3  Abb.  N.  C.  12.     The  court  entered  an  interlocutory 
judgment,  stating  certain  facts  and  conclusions  of  law,  and  order- 
ing a  reference  as  to  interests,  and  to  take  an  account  of  the  rents 
received  by  a  defendant,  reserving  all  questions  of  costs  till  the 
coming  in  of  the  report     A  report  was  made,  after  which  leave 
was  given  to  file  a  supplemental  answer,  and  a  new  reference  was 
held,  on  the  coming  in  of  which  report,  a  trial  was  had  and  judg- 
ment was  entered  without  findings.     Held,  the  findings  first  made 
were  sufficient.     Offinger  v.  DeWolf,  43  Super.  Ct.  144.     There 
may  be  an  actual  partition  between  all  the  parties  plaintiff  on  one 
side  and  all  the  parties  defendant  on  the  other.     Walker  v.  Walher, 
3  Abb.  'N.  C.  12.     The  court  is  not  restricted  to  a  partition  of  all 
the  lands,  or  to  a  sale  of  the  whole ;  and,  therefore,  where  the  in- 
terests of  the  parties  require  it,  part  of  the  lands  held  in  common 
may  be   divided  and  part  may  be   sold.      See   §   1547.     Hoa/- 
wood  V.  Jndson,  4  Barb.  228 ;  Van  Ormcm  v.  Phelps,  9  Barb.  500. 
Where  the  proceedings  are  instituted  in  behalf  of  infants,  neither 
partition  nor  sale  will  be  ordered  unless  the  interests  of  the  in- 
fants require  it.     Lansmg  v.  Gulick,  26  How.  250.     It  is  a  mat- 
ter of  discretion  whether  to  decree  a  sale  or  an  actual  partition; 
and,  unless  clearly  erroneous,  such  decision  will  not  be  reviewed 
on  appeal.     Scott  v.   Guernsey,  48  N.  Y.  106.     The  court  will 
adjust  equities  between  the  parties  arising  out  of  the  expenditure 
of  money  by  one  of  them  for  the  benefit  of  the  property;  an  ac- 
count will  be  directed  and  compensation  made,  or  the  person  will 
be  assigned  that  part  of  the  property  on  which  the  improvements 
have  been  made.     Town  v.  Needham,  3  Paige,  545 ;  Prentice  v. 
Janssen,  79  N.  Y.  478 ;  Green  v.  Putnam,  1  Barb.  500 ;  Conklm 
V.  Conklm,  3  Sandf.  Ch.  64;  Haofwood  v.  Judson,  4  Barb.  228; 
Teat  V.  Woodworth,  3  Paige,  470 ;  Matter  of  Heller,  3  Paige,  199. 
In  an  action  of  partition,  where  one  of  the  parties  is  the  undis- 
puted owner  of  two-thirds  of  the  property  to  be  divided,  while 
the  remaining  third  is  in  dispute  among  other  parties,  the  court 
in  the  interlocutory  judgment  will  order  the  sale  of  the  property 
in  one  parcel,  and  give  directions  that  one-third  of  the  proceeds 
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shall  be  brought  into  court  to  await  the  result  of  the  controversy 
over  its  ownership,  although,  if  there  had  been  no  such  contro- 
versy, the  property  would  have  been  actually  partitioned.  Plem- 
inq  V.  Bumham,,  18  Week.  Dig.  559.  The  rules  governing  parti- 
tion are  the  same  whether  there  is  a  sale  or  an  actual  partition. 
Warfield  v.  Crane,  4  Abb.  Ct.  of  App.  Dec.  525. 

There  is  but  one  case  in  which  the  court  has  power  in  an  action 
for  partition  to  order  a  sale,  and  that  is  where  partition  cannot 
be  made  without  great  prejudice  to  the  owners.  Otherwise  actual 
partition  must  be  made.     Stephenson  v.  Cotter,  23  St.  Hep.  74. 

But  it  is  held  in  BrooJcs  v.  Davey,  109  N.  Y.  495,  that  it  is 
within  the  discretion  of  the  court  to  direct  a  sale  of  the  premises , 
and  where  a  sale  is  ordered  pursuant  to  this  section,  the  title  of 
the  purchaser  is  to  be  deemed  good,  not  only  against  the  parties 
to  this  action  and  their  representatives,  but  against  any  one  claim- 
ing through  or  under  such  party. 

And  it  is  held  that  a  direction  for  a  sale  in  an  action  brought 
by  a  remainderman  not  in  possession,  although  forbidden  by  § 
1533,  is  not  void  for  want  of  jurisdiction.  Prior  v.  Prior,  15  Civ. 
Pro.  E.  486;  s.  c,  18  St.  Rep.  566,  2  N.  Y.  Supp.  523,  49  Hun, 
502.  And  whether  a  sale  shall  be  ordered  before  any  attempt  at 
actual  partition  has  been  made,  is  a  question  to  be  determined 
from  the  facts  and  circumstances  of  the  case.  O'dell  v.  O'dell,  19 
Week.  Dig.  13. 

A  judgment  of  sale  will  not  be  interfered  with  where  the  value 
of  the  property  consists  in  its  adaptability  for  purposes  of  busi- 
ness and  is  more  valuable  to  sell  as  a  whole  than  to  divide  and 
sell  a  portion  for  equality  of  partition.  D(wid  v.  David,  9  N.  Y. 
Supp.  256;  s.  c,  31  St.  Eep.  116. 

Where  the  defendant  in  partition  claimed  the  right  to  a  convey- 
ance under  a  parol  executory  contract  of  sale,  on  which  part  of 
the  consideration  has  been  paid,  the  court  may  decree  their  right 
to  such  conveyance ;  and  on  the  failure  of  their  compliance  with 
the  terms,  decree  partition  as  prayed  in  the  complaint.  Grant  v. 
Keator,  117  N.  Y.  369. 

An  actual  partition  was  sustained  between  devisee  of  an  undi- 
vided one-half  of  property  and  the  life  tenant  and  remainderman 
of  the  other  half,  although  the  vnll  directed  the  latter  half  to  be 
kept  intact  during  the  life  tenancy,  when  the  remaindermen  all 
consented.  Knevals  v.  Henry,  10  ISF.  Y.  Supp.  676;  s.  c,  32 
St  Rep.  964. 
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Where  the  referee  reports  correct  conclusions  of  fact,  in  a  refer- 
ence in  partition  to  "  inquire  and  report,"  but  erroneous  conclu- 
sions of  law  thereon,  upon  the  coming  in  of  the  report,  the  court 
is  not  required  to  send  it  back  for  correction,  but  may,  without  ex- 
ceptions or  independent  of  them,  draw  the  proper  legal  conclu- 
sions from  the  facts.     Austin  v.  Ahearns,  61  N.  Y.  6. 

The  practice  of  entering  in  the  first  instance  an  interlocutory 
judgment  to  be  followed  by  a  final  judgment  upon  the  termination 
of  the  proceedings,  authorized  by  the  interlocutory  judgment,  pre- 
vailed in  chancery  and  is  authorized  and  required  by  the  Code. 
Mimgay  v.  Lackey,  142  IsT.  Y.  449,  60  St.  Rep.  98,  affirming  74 
Hun,  89,  57  St.  Rep.  270,  26  Supp.  161. 

Where  the  death  of  a  party  rendered  impossible  the  execution 
of  a  portion  of  the  interlocutory  judgment,  it  is  proper  for  the 
court  to  amend  it  by  striking  out  such  provision.  Mmgay  v. 
Lachey,  142  IST.  Y.  449,  60  St.  Rep.  98. 

Upon  notice  of  the  application  for  confirmation  of  the  referee's 
report  and  for  entry  of  interlocutory  judgment,  the  parties  in 
interest  are  entitled  to  be  heard  upon  any  question  adjudicated  in 
the  report,  and  which  may  properly  be  disposed  of  by  an  inter- 
locutory judgment,  and  the  filing  of  exceptions  to  the  report  is 
unnecessary.  Wmfield  v.  Stacom,,  40  App.  Div.  95;  57  N.  Y. 
Supp.  563. 

The  authority  for  the  entry  of  an  interlocutory  judgment  in 
partition  must  be  found  in  the  decision  of  the  court  made  upon 
the  trial  of  the  issues.  In  such  an  action  an  order  of  reference  as 
to  the  rights,  shares,  and  interests  of  the  party  is  only  authorized 
where  one  of  the  parties  is  an  infant,  or  an  application  is  made 
for  judgment  by  default.  Levine  v.  Goldsmith,  71  App.  Div. 
204,  75  Supp.  706. 

After  issues  of  fact  had  been  sent  to  a  jury  they  were  submitted 
to  the  trial  justice  to  be  embodied  in  his  findings.  It  was  held 
that  on  presenting  case  at  Special  Term,  for  judgment,  plaintiff 
must  show  by  affidavit  that  all  the  issues  were  determined  by  the 
justice,  and  that  the  interlocutory  judgment  should  recite  the 
notice  by  which  the  matter  was  brought  before  the  court,  and  the 
papers  on  which  the  judgment  was  entered.  Adcums  v.  Bristol, 
108  App.  Div.  303,  95  Supp.  628. 

Upon  a  motion  to  confirm  the  report  of  the  referee  appointed  in 
partition  to  hear  and  determine  the  issue,  Special  Term  has  no 
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power  to  consider  the  merits.    Manwarrmg  v.  Lippincoit,  34  Misc. 
123,  69  Supp.  461,  citing  Paget  v.  Melcher,  26  App.  Div.  12. 

In  an  action  to  partition  real  estate  descended  to  plaintiff  and 
three  others,  one  of  whoni  had  died  leaving  a  will,  under  which, 
if  valid,  an  infant  defendant  took  an  interest,  but  if  invalid,  the 
title  invested  in  heirs-at-law,  it  was  held  that  although  two  defend- 
ants had  not  answered,  the  other  defendants,  including  the  infant, 
•were  entitled  to  have  the  referee  determine  the  questions  arising 
upon  the  will,  and  that  the  judgment  confirming  his  report  should 
be  reversed  and  the  case  sent  back  to  the  referee.  Dwight  v.  Law- 
rence, 99  App.  Div.  278,  90  Supp.  970. 

Interlocutory  Judgment  of  Sale. 

(Caption.) 
.  SUPEEME  COURT  —  Albany  County. 

JOHN  W.  McHARG  and   HARRIETTE   D. 
McHARG,  HIS  Wife,  Plaintiffs, 

agst. 

RUFUS  K.  McHARG  and  HARRIET  S.  Mc- 
HARG, HIS  Wife,  and  Othees,  Defend- 
ants. 


On  reading  and  filing  the  report  of  "William  Bayard  Van  Eensse- 
laer,  the  referee  appointed  in  the  above-entitled  action  by  an  order 
of  this  court  made  and  entered  on  the  29th  day  of  December,  1891 ; 
and  on  reading  and  filing  proof  of  due  service  of  notice  of  this 
motion  upon  Hon.  Simon  W.  Eosendale,  Attorney-General,  attorney 
for  the  defendant  the  People  of  the  State  of  New  York ;  Frank  W. 
Stevens,  Esq.,  attorney  for  Eobert  N.  Marvin  and  Elizabeth  Marvin 
and  for  Eobert  N.  Marvin,  guardian  ad  litem  for  Isabella  Marvin 
and  Maud  Marvin;  John  J.  Kinney,  Esq.,  attorney  for  Evelyn  N. 
Post  and  Daniel  H.  Post,  her  husband,  and  for  John  J.  Kinney  and 
Frederick  A.  Bentley,  as  executors  under  the  last  will  and  testament 
of  Eobert  JSTewland,  deceased;  and  James  Penimore  Cooper,  Esq., 
guardian  ad  litem  for  Katharine  F.  Clarke;  and  after  due  delibera- 
tion having  been  had,  Now,  on  motion  of  Marcus  T.  Hun,  Esq., 
attorney  for  the  plaintiffs,  it  is 

Ordered,  adjudged  and  decreed  that  the  respective  rights,  shares 
and  interests  of  the  parties  to  this  suit  in  the  property  mentioned 
and  described  in  the  amended  complaint  herein  are,  as  follows,  to-wit : 

That  the  plaintiff  Jolm  W.  McHarg  is  seized  of  and  entitled  in 
fee  simple  absolute  to  two  undivided  twenty-thirds  thereof,  subject 
to  the  inchoate  right  of  dower  therein  of  his  wife,  the  plaintiff,  Har- 
riette  D.  McHarg.  That  the  said  John  W.  McHarg  is  forty-eight 
years  of  age,  and  that  the  said  Harriette  D.  McHarg  is  forty  years 
of  age.    (Eecite  other  like  interests  in  the  same  manner.) 
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That  the  defendant  Richard  P.  Marvin,  Jr.,  is  seized  of  and  entitled 
in  fee  simple  absolute  to  one  undivided  twenty-third  thereof;  and 
that  the  said  Richard  P.  Marvin,  Jr.,  is  unmarried. 

That  the  defendant  John  M.  Wood,  is  seized  of  and  entitled  in 
fee  simple  absolute  to  one  undivided  twenty-third  thereof;  and  that 
the  said  John  M.  Wood  is  unmarried. 

That  the  defendant  Sophia  K.  Porter  is  seized  of  and  entitled  in 
fee  simple  absolute  to  one  undivided  twenty-third  thereof;  and  that 
the  said  Sophia  K.  Porter  is  married  to  the  defendant  Horace  Porter. 
(Recite  other  like  interests  in  same  manner.) 

That  the  defendant  Katharine  F.  Clarke  is  seized  of  and  entitled 
in  fee  simple  absolute  to  one  undivided  twenty-third  thereof;  and 
that  the  said  Katharine  P.  Clarke  is  a  minor  under  the  age  of  twenty- 
one  years  and  is  unmarried. 

(Recite  interests  of  other  like  defendants  who  are  minors  in  the  same 

manner.) 

That  the  defendant  Mary  E.  Goodrich  is  seized  of  and  entitled 
in  fee  simple  absolute  to  one  undivided  twenty-third  thereof;  and 
that  the  said  Mary  E.  Goodrich  is  a  widow. 

That  the  defendant  Evelyn  N.  Post  is  seized  of  and  entitled  in 
fee  simple  absolute  to  one  imdivided  twenty-third  thereof,  subject, 
however,  to  the  payment  of  the  debts  of  her  father,  Robert  Newland, 
deceased;  and  that  the  proceeds  of  any  sale  of  said  real  estate  should 
be  paid  into  the  Surrogate's  Court  to  be  there  distributed  by  the 
executors  of  the  said  Robert  Newland,  who  are  parties  to  this  suit. 
That  the  said  Evelyn  N.  Post  is  married  to  the  defendant  Daniel  H, 
Post. 

That  the  defendant  William  Donaldson,  a  party  defendant  in  this 
action,  was  born  a  citizen  of  the  United  States  and  never  renounced 
his  allegiance  to  said  country,  and  that  the  defendant,  the  People  of 
the  State  of  New  York  have  not  nor  have  they  ever  had  any  right, 
title  or  interest  of,  in  and  to  the  premises  hereinafter  described. 

And  it  having  been  found  by  said  report  that  the  said  property  is 
so  circumstanced  that  a  partition  thereof  cannot  be  made  without 
great  prejudice  to  the  owners,  it  is 

Ordered,  adjudged  and  decreed  that  the  said  property  mentioned 
and  described  in  the  amended  complaint  herein,  to-wit:  (Insert 
description. ) 

And  all  the  estate,  right,  title  and  interest  of  the  parties  to  the 
suit  therein,  whether  present  or  future,  vested  or  contingent,  of 
dower,  curtesy  or  otherwise,  and  the  rights  to  which  any  other  per- 
son might  hereafter  become  entitled  in  said  premises,  be  sold  at 
public  auction  in  the  county  of  Albany  where  said  premises  are  situ- 
ated, by  or  under  the  direction  of  William  Bayard  Van  Rensselaer, 
Esq.,  who  is  hereby  appointed  referee  for  the  purpose  of  making 
such  sale. 

That  the  said  referee  give  notice  of  such  sale  according  to  the 
course  and  practice  of  this  court.  That  said  sale  be  made  for  cash, 
and  that  the  plaintiffs  or  any  of  the  parties  to  this  action  may  become 
a  purchaser  or  purchasers  thereof. 

It  is  further  ordered,  adjudged  and  decreed  that  the  said  referee, 
immediately  after  completing  such  sale,  file  with  the  clerk  of  this 
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court  his  report  thereof  imder  oath,  containing  a  description  of  the 
property  sold,  the  name  of  the  purchaser  thereof,  and  the  price  at 
which  it  was  sold.  A.  C.  RBQUA, 

Clerk. 

Precedent  for  interlocutory  judgment  for  actual  partition  and 
appointment  of  commissioners  will  be  found  under  Article  XVI, 
subd.  2,  §  1549,  etc. 

Sub.  2.    Special  Provisions  in  Judgment.     §§  1563,  1572-1575. 

§  1563.  Money  to  be  paid  into  court. 

If  it  appears  by  the  pleadings,  or  by  the  evidence  in  the  action,  or  by  the 
report,  that  there  was,  at  the  date  of  the  order,  any  existing  lien  upon  the 
share  or  interest  of  a  party  in  the  property,  the  interlocutory  judgment, 
directing  the  sale,  must  also  direct  the  officer  making  it  to  pay  into  court  the 
portion  of  the  money,  arising  from  the  sale  of  the  share  or  interest  of  that 
party,  after  deducting  the  portion  of  the  costs  and  expenses  for  which  it  is 
liable. 

§  1572.  Unknoirn  owners. 

If  a  person,  entitled  to  an  estate  or  interest  in  the  property  sold,  is  made  a 
party  as  an  unknown  defendant,  the  court  must  provide  for  the  protection  of 
his  rights,  as  far  as  may  be,  as  if  he  was  known  and  had  appeared. 

§  1573.  Sale;  terms  of  credit  thereupon. 

The  court  must,  in  the  interlocutory  judgment  for  a  sale,  direct  the  terms 
of  credit  which  may  be  allowed  for  any  portion  of  the  purchase-money,  of 
which  it  thinks  proper  to  direct  the  investment,  and  for  any  portion  of  the 
purchase-money,  which  is  required  to  be  invested  for  the  benefit  of  a  person, 
as  prescribed  in  this  article. 

§  1574.  Credit;  h.ovr  secured. 

The  portion  of  the  purchase-money,  for  which  credit  is  so  allowed,  must 
always  be  secured  at  interest,  by  a  mortgage  upon  the  property  sold,  with  a 
bond  of  the  purchaser,  and  by  such  additional  security,  if  any,  as  the  court 
prescribes. 

§  1575.  Separate  securities. 

The  officer  making  the  sale  may  take  separate  mortgages  and  other  securities 
in  the  name  of  the  county  treasurer  of  the  county  in  which  the  property  is 
situated,  for  such  convenient  portions  of  the  purchase-money,  as  are  directed 
by  the  court  to  be  Invested ;  and  in  the  name  of  the  owner,  for  the  share  of  any 
known  owner  of  full  age,  who  desires  to  have  it  invested. 

Interlocutory  Judgment  of  Sale,  with  Special  Provisions. 

(Caption.) 

ELWOOD  B.  MINGAY,  Piaintiff, 
agst. 
LILY  MINGEY,  Wife  of  sato  ELWOOD  B. 
MINGAY,   JAMES    B.    MINGAY,    MARY 
ESTELLE     LACKEY  and     EDWIN     D. 
LACKEY,  HEE  Husband,  Defendants. 

jhis  action  having  been  brought  on  for  trial  upon  the  summons 
and  complaint  herein   and   the   answers   of   the   defendants   Mary 
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Estelle  Lackey  and  Edwin  D.  Lackey,  and  upon  due  proof  of  the 
Bervice  of  said  summons  and  complaint  upon  the  defendants  Lily 
Mingay  and  James  B.  Mingay,  personally,  within  the  State  of  New 
York,  and  due  proof  that  said  defendants  Lily  Mingay  and  James 
B.  Mingay  have  not  served  any  answer  or  demurrer  to  the  complaint 
herein,  and  that  their  time  to  answer  or  demur  has  expired,  and  that 
they  have  not  appeared  herein,  and  upon  the  verdict  of  the  jury 
herein  upon  the  issues  raised  by  the  complaint,  and  the  answer  of 
the  defendant  Mary  Estelle  Lackey  in  favor  of  the  plaintiff,  Elwood 
B.  Mingay,  and  against  the  said  defendant  Mary  Estelle  Lackey, 
rendered  at  a  Surrogate  Court  for  Westchester  county,  held  at  the 
court  house  in  the  town  of  White  Plains,  on  the  ITth  day  of  March, 
1893,  and  findings  of  fact  and  conclusions  of  law  having  been  signed 
and  filed,  after  hearing  Sidney  H.  Stuart,  attorney  for  plaintiff,  on 
behalf  of  said  plaintiff,  and  Messrs.  Peitner  &  Beck,  attorneys  for 
the  defendants  Mary  Estelle  Lackey  and  Edwin  D.  Lackey,  on  behalf 
of  said  defendants, 

Now,  on  motion  of  Sidney  H.  Stuart,  attorney  for  the  plaintiff, 
Elwood  B.  Mingay,  it  is  adjudged  and  decreed  that  the  rights,  titles 
and  interests  of  the  parties  to  this  action  in  and  to  the  premises  men- 
tioned in  the  complaint  and  described  as  follows,  to  wit:  (insert 
description),  are  as  follows: 

The  plaintiff  Elwood  B.  Mingay,  and  the  defendant  Mary  Estelle 
Lackey  are  entitled  to  and  hold,  as  tenants  in  common,  each  the  one 
undivided  half  part  of  the  above  described  premises,  subject,  how- 
ever, to  the  tenancy  by  the  curtesy  of  the  defendant  James  B.  Min- 
gay in  the  whole  of  said  premises,  which  tenancy  by  the  curtesy  and 
all  his  right,  title  and  interest  therein  and  in  and  to  said  premises 
the  said  defendant  James  B.  Mingay  duly  assigned  and  conveyed 
before  the  commencement  of  this  action  to  the  plaintiff,  Elwood  B. 
Mingay,  who  is  the  owner  thereof  and  entitled  to  the  same. 

The  defendant  Lily  Mingay  has  an  inchoate  right  of  dower  in  the 
share  or  portion  of  her  husband,  the  plaintiff,  Elwood  B.  Mingay, 
and  all  of  said  premises. 

And  it  appearing,  by  the  testimony  herein,  that  an  actual  parti- 
tion of  said  premises  mentioned  in  the  complaint  and  hereinbefore 
described,  cannot  be  had  without  great  prejudice  to  the  owners 
thereof,  and  that  a  sale  of  the  whole  of  said  first  described  premises 
situate  in  the  town  of  Cortland  and  county  of  Westchester,  as  one 
parcel  of  land,  and  of  the  whole  of  said  second  above  described 
premises  situate  in  the  city  and  county  of  New  York,  as  one  parcel 
of  land,  and  the  sale  of  the  whole  of  said  above  described  premises 
situate  in  the  city  of  Brooklyn  and  county  of  Kings,  as  one  parcel 
of  land,  is  necessary  to  the  interest  of  all  parties,  it  is  further  adjudged 
and  decreed,  that  all  and  singular  the  premises  mentioned  in  the  com- 
plaint, and  hereinbefore  particularly  described,  together  with  all  and 
singular  the  hereditaments  and  appurtenances  thereto  belonging  or  m 
any  wise  appertaining,  be  sold,  the  first  above-described  premises 
situate  in  the  town  of  Cortland  and  county  of  Westchester,  as  one 
parcel  of  land,  the  second  above-described  premises  situate  in  the  city 
and  county  of  New  York,  as  one  parcel  of  land,  and  the  third  above- 
described  premises  situate  in  the  city  of  Brooklyn  and  county  of  Kings, 


PARTITION.  1631 

as  one  parcel  of  land,  at  the  New  York  Eeal  Estate  Sales  Eooms,  No. 
Ill  Broadway,  in  the  city  of  New  York  by  and  under  the  direction  of 
James  H.  Moran,  Esq.,  counsellor-at-law,  who  is  hereby  appointed 
referee  for  that  purpose ;  that  the  said  referee  give  notice  of  the  time 
and  place  of  said  sale  by  publishing  the  same  and  in  such  other  manner 
as  is  required  by  law,  and  the  rules  and  practice  of  this  court,  and 
that  any  of  the  parties  to  this  action  may  become  the  purchaser  or 
purchasers,  at  such  sales,  and  that  such  sales  be  for  cash,  and  that 
said  third  above-described  premises  situate  in  the  city  of  Brooklyn, 
county  of  Kings,  be  sold  subject  to  the  mortgage  for  $370,  now  on  said 
premises,  and  the  accrued  interest. 

And  it  is  further  adjudged  and  decreed  that  the  said  referee,  out 
of  the  proceeds  of  said  sale,  shall  retain  his  fees  and  disbursements 
to  which  he  is  entitled  on  the  sale  to  be  made  herein,  and  pay  all 
deductions  and  assessments  which  may  be  a  lien  upon  said  premises 
at  the  time  of  said  sale ;  that  he  next  pay  to  the  plaintiff  or  to  Sidney 
H.  Stuart,  his  attorney,  the  amount  of  his  costs  and  disbursements 
to  be  taxed  by  the  clerk  of  this  court,  and  also  the  sum  to  be  fixed 
on  the  sale  of  the  premises  as  and  for  an  additional  allowance,  and 
that  he  next  pay  to  the  defendant  Mary  Estelle  Lackey  or  to  Messrs. 
Feitner  &  Beck,  her  attorneys,  the  amount  of  her  said  costs  and  dis- 
bursements to  be  taxed  by  said  clerk,  and  the  amount  to  be  fixed 
upon  the  sale  of  the  property  as  her  additional  allowance. 

And  it  appearing  to  the  court  that  the  defendant  James  B.  Mingay 
has  a  tenancy  by  the  curtesy  in  the  whole  of  said  premises  which  he 
has  assigned  and  conveyed  to  the  plaintiff  Elwood  B.  Mingay,  it  is 
further  adjudged  and  decreed  that  the  tenancy  by  the  curtesy  be 
included  in  said  sale,  and  the  purchasers  of  said  premises,  their  heirs 
and  assigns,  shall  hold  the  said  propery  free  and  discharged  of  any 
claim  by  virtue  thereof,  and  that  the  said  referee  shall  next  pay  over 
to  the  said  plaintiff  Elwood  B.  Mingay  a  gross  sum  in  satisfaction  of 
the  said  tenancy  by  the  curtesy  to  be  fixed  by  the  said  referee  according 
to  the  principles  of  law  applicable  to  annuities. 

And  it  appearing  to  the  court  that  the  defendant  Lily  Mingay, 
wife  of  the  plaintiff  Elwood  B.  Mingay,  has  an  inchoate  right  of 
dower  in  the  share  of  her  husband,  said  Elwood  B.  Mingay,  in  the 
whole  of  said  premises,  it  is  further  adjudged  and  decreed,  that  the 
said  right  of  dower  be  included  in  the  said  sale,  and  the  purchasers 
of  the  said  premises,  their  heirs  and  assigns,  shall  hold  the  said  prop- 
erty free  and  discharged  of  any  claim  by  virtue  of  the  said  right,  and 
the  said  defendant  Lily  Mingay  is  entitled  to  receive  from  the  share 
or  proportion  of  her  said  husband  in  the  proceedings  of  sale,  at  her 
election,  to  be  signified  by  request  and  consent  therefor,  and  delivering 
a  certified  copy  to  said  referee  before  the  report  of  a  sale,  a  gross  sum 
in  satisfaction  of  the  said  right  of  dower  to  be  fixed  by  the  said 
referee,  according  to  the  principles  of  law  applicable  to  annuities  or 
m  default  of  an  election  being  so  signified  by  her  to  have  one-third 
of  the  share  or  proportion  of  her  said  husband  in  the  proceeds  of  sale 
paid  into  court,  according  to  law  and  the  rules  and  practice  of  the 
court  for  the  purpose  of  being  invested  for  her  benefit  according  to 
law. 

And  it  is  further  adjudged  and  decreed,  that  said  referee  pay  to 
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the  plaintiff  or  to  Sidney  H.  Stuart,  his  attorney,  out  of  the  proceeds 
of  sale,  the  costs  and  disbursements  of  the  said  jury  trial  of  the  issues 
raised  by  the  complaint  and  the  answer  of  the  said  defendant  Mary 
Estelle  Lackey,  said  costs  and  disbursements  to  be  taxed  by  the  clerk 
of  this  court. 

And  it  is  further  adjudged  and  decreed,  that  the  said  referee  pay 
over  to  the  plaintiff  Elwood  B.  Mingay  and  the  defendant  Mary 
Estelle  Lackey,  respectively,  the  share  of  the  proceeds  of  sale  as 
hereinbefore  adjudged  and  decreed,  deducting  from  each  of  them  the 
portion  of  the  costs,  allowances  and  expenses  for  which  it  is  herein 
adjudged  to  be  liable,  and  the  tenancy  by  the  curtesy  of  the  defendant 
James  B.  Mingay  as  herein  adjudged,  and  from  the  share  of  the  plaia- 
tiff  Elwood  B.  Mingay,  the  dower  right  of  the  defendant  Lily  Mingay. 

And  it  is  further  adjudged  and  decreed,  that  the  said  referee  take 
receipts  for  all  payments  to  be  made  by  him  as  aforesaid,  and  file 
them  with  his  report  to  be  made  of  his  proceeds,  subsequent  to  the 
confirmation  of  his  report  of  sale. 

And  it  is  further  adjudged  and  decreed  that  the  plaintiff  Elwood 
B.  Mingay  and  the  defendant  Mary  Estelle  Lackey  make,  execute 
and  deliver  to  the  purchaser  or  purchasers,  on  the  sale  of  said  premi- 
ses, if  thereunto  requested,  conveyances  of  all  their  right,  title  and 
interest  in  and  to  the  said  premises  upon  full  compliance  by  said 
purchaser  or  purchasers,  with  the  terms  and  conditions  of  said  sale. 

And  it  is  further  adjudged  and  decreed,  that  the  purchaser  or 
purchasers,  of  the  said  premises,  be  let  into  possession  thereof  and 
that  any  of  the  parties  to  this  action  who  may  be  in  possession  of 
said  premises  or  any  part  thereof,  and  any  said  person  who  since 
the  commencement  of  this  action  has  come  into  possession  thereof, 
deliver  possession  thereof  to  such  purchaser  or  purchasers,  on  the 
production  of  the  referee's  deed  of  said  premises. 

And  it  appearing  to  the  court  that  the  defendant  Mary  Estelle 
Lackey  has  collected  and  received  the  rents  of  said  premises  since 
the  death  of  said  Mary  Louise  Mingay,  it  is  further  adjudged  and 
decreed  that  an  accounting  be  had  of  the  said  rents  and  profits  of 
the  said  premises,  and  that  the  said  referee  who  is  hereby  appointed 
referee  for  that  purpose,  take  and  state  an  account  of  the  rents  and 
profits  of  said  premises  collected  and  received  by  the  said  defendant 
Mary  Estelle  Lackey,  since  the  death  of  the  said  Mary  Louise  Mingay, 
and  that  any  amount  found  due  to  any  of  the  parties  to  this  action  be 
paid  by  said  referee  out  of  the  share  of  the  defendant  Mary  Estelle 
Lackey  in  the  proceeds  of  sale  herein,  and  that  judgment  be  rendered 
against  her  herein  for  any  deficiency. 

And  it  is  further  adjudged  and  decreed,  that  the  said  referee  make 
a  report  of  his  proceedings  under  this  judgment  subsequent  to  the 
confirmation  of  his  report  of  sale  to  be  made  as  hereinbefore  directed. 

And  it  is  further  adjudged  and  decreed  that  the  verdict  of  the  jury 
rendered  herein  at  a  Trial  Term  held  at  the  town  of  White  Plains, 
"Westchester  County,  on  the  17th  day  of  March,  1893,  upon  the  issues 
raised  by  the  complaint  and  the  answer  of  the  defendant  Mary  Estelle 
Lackey  in  favor  of  the  plaintiff  Elwood  B.  Mingay  and  against  the 
defendant  Marv  Estelle  Lackey,  be  and  the  same  hereby  is,  in  all 
things  confirmed,  with  costs  to  the  said  plaintiff  against  said  defend- 
ant, as  hereinbefore  provided. 
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And  it  is  further  ordered  and  adjudged  that  the  complaint  herein 
be  dismissed  as  to  the  defendant  Edwin  D.  Lackey  without  costs,  and 
the  parties  to  this  action  may  at  any  time  hereafter  make  application 
to  the  court  at  the  foot  of  this  judgment  for  such  further  order  or 
direction  in  the  premises  as  may  be  found  necessary. 

J.  0.  DYKMAN, 
J.  S.  C. 
ARTICLE    XII. 

DOWEB  INTEREST  AND  HOW  AEPECTED  BY  SALE. 

§1567.   Sale  of  dower  interest^  1633. 

§  1568.  Purchaser  to  hold  the  property  free  therefrom,  1633. 

§  1569.   Gross  sum   to  be  paid  to  or  invested  for  tenant  in  dower, 
etc.,  1633. 

§  1570.  Interests  of  owners  of  future  estates  to  be  protected,  1634. 

§  157 1.  Married  woman  may  release  her  interest,  1634. 
Rule    68.  Payment  of  money  into  court ;  designation  of  trust  companies, 

etc.,  1638. 
Rule    70.   Gross  sum  in  payment  of  life  estate,  how  ascertained,  16-^^. 
Rule  180.  {Chancery")  Investment  of  funds  paid  into  court,  1639. 

§  1567.  Sale  of  doirer  interest. 

Where  a  party  has  an  existing  right  of  dower  in  the  entire  property  directed 
to  be  sold,  at  the  time  when  an  interlocutory  judgment  for  a  sale  is  rendered 
in  an  action  for  partition,  the  court  must  consider  and  determine  whether  the 
interests  of  all  the  parties  require,  that  the  right  of  dower  should  be  excepted 
from  the  sale,  or  that  it  should  be  sold. 

§  1568.  Purchaser  to  hold  the  property  free  therefrom. 

If  a  sale  of  the  property,  including  the  right  of  dower,  is  directed,  the 
interest  of  the  party  entitled  to  the  right  of  dower  shall  pass  thereby;  and 
the  purchaser,  his  heirs  and  assigns,  shall  hold  the  property  free  and  dis- 
charged from  any  claim,  by  virtue  of  that  right.  In  that  case,  the  dowress 
is  entitled  to  receive,  from  the  proceeds  of  the  sale  of  the  whole  property,  a 
gross  sum,  in  satisfaction  of  her  right  of  dower,  or  to  have  one-third  of  those 
proceeds  paid  into  court,  for  the  purpose  of  being  invested  for  her  benefit,  as 
prescribed  in  the  next  section  with  respect  to  the  dowress  of  an  undivided 
share.  • 

§  1569.  Gross  snm  to  be  paid  to  or  invested  for  tenant  In  dourer, 
etc. 

A  party  to  an  action  for  partition,  who  has  a  right  of  dower,  or  is  a  tenant 
for  life,  op  for  years,  in  or  of  an  undivided  share  of  the  property  sold,  is 
entitled  to  receive  from  the  proceeds  of  the  sale,  a  gross  sum,  to  be  fixed 
according  to  the  principles  of  law  applicable  to  annuities,  in  satisfaction  of 
hia  or  her  estate  or  interest.  The  written  consent  of  the  party  to  receive  such 
a  gross  sum,  acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded,  must  be  filed,  at  the  time  of,  or  before,  the  filing  of  the  report 
of  sale';  otherwise,  the  court  must  direct  that,  out  of  the  proceeds  of  the 
sale,  which  belong  to  the  undivided  share  to  which  the  estate  or  interest 
attaches,  one-third,  in  ease  of  a  dowress,  and  in  any  other  case  arising  undter 
this  section,  the  entire  proceeds,  or  such  a  proportion  thereof  as  fairly 
represents  the  interest  of  the  holder  of  the  particular  estate,  be  paid  into 
court  for  the  purpose  of  being  invested  for  his  or  her  benefit. 
Actions,  Vol.  11  —  103 
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§  1570.  [Am'd,  1892.]  Interests  of  owners  o£  fnture  estates  to 
be  protected. 

Where  it  appears,  that  a  party  to  the  action  has  an  inchoate  right  of  dower, 
or  any  other  future  right  or  estate,  vested  or  contingent,  or  that  any  person 
or  persons  not  in  being  who  may  by  any  contingency  become  entitled  to  any 
interest  or  estate,  in  the  property  sold,  the  court  must  fix  the  proportional 
value  of  the  right  or  estate,  according  to  the  principles  of  law  applicable  to 
annuities  and  survivorships,  or  set  aside  so  much  of  the  proceeds  of  sale  to 
which  the  contingency  attaches,  and  must  direct  that  proportion  of  the  pro- 
ceeds of  the  sale  to  be  invested,  secured'  or  paid  over,  in  such  a  manner  as  it 
deems  calculated  to  protect  the  rights  and  interests  of  the  parties. 

§   1571.  Married  ^romaii  may  release  her  interest. 

A  married  woman  may  release  to  her  husband  her  inchoate  right  of  dower, 
in  the  property  directed  to  be  sold,  by  a  written  instrument,  duly  acknowl- 
edged by  her  and  certified,  as  required  by  law  with  respect  to  the  acknowledg- 
ment or  a  conveyance  to  bar  her  dower;  which  must  be  filed  with  the  clerk. 
Thereupon  the  share  of  the  proceeds  of  the  sale,  arising  from  her  contingent 
interest,  must  be  paid  to  her  husband. 

Tlie  wife  cannot  be  compelled  to  relinquisli  her  dower  right. 
Jackson  v.  Edwards,  7  Paige,  392.  The  courts  lean  towards  pro^ 
tecting  dower  rights.  Simar  v.  Canady,  53  N".  Y.  298.  In  par- 
tition by  a  plaintiff  holding  title  through  a  sale  of  an  undivided 
interest;  held,  that  the  inchoate  dower  right  of  the  wife  of  the 
judgment  debtor,  and  former  tenant  in  common,  remained  in 
plaintiff's  undivided  share,  but  was  discharged  against  defendant's 
undivided  share.  In  distributing  the  proceeds  of  sale,  the  value 
of  the  remaining  and  undivided  dower  right  should  be  charged 
upon  it,  and  paid  for  solely  out  of  the  share  awarded  to  the  plain- 
tiff.    Ford  V.  Knafp,  102  N.  Y.  135. 

The  inchoate  right  of  dower  of  one  of  the  tenants  in  real  prop- 
erty is  not  paramount  to  the  right  of  the  husband,  or  of  his  co- 
tenant,  to  compel  partition,  and  will  not  prevent  it.  Where  actual 
partition  is  made  by  the  court  the  inchoate  rights  of  dower  in 
common  attach  to  the  portion  allotted  to  their  respective  husbands, 
in  severalty,  and  not  to  the  undivided  portions  or  share  of  their 
husbands  in  the  entire  property.  Huntington  v.  Himiington,  9 
Civ.  Pro.  E.  182.  The  inchoate  dower  right  of  a  wife  is  as  much 
entitled  to  protection  as  the  vested  rights  of  a  widow.  Matthews 
V.  Duryee,  4  Keyes,  525.  It  was  the  intention  of  2  K.  S.  318, 
§  5,  to  cut  off  dower,  as  a  general  rule,  and  the  dowress  cannot 
claim,  in  another  action,  that  she  was  unlawfully  deprived  of  her 
dower  right  in  an  action  of  partition  in  which  she  did  not  make 
any  claim  of  error.     Jordan  v.  Van  Epps,  85  N.  Y.  427. 

Where  one  of  the  parties  is  a  widow,  and  entitled  to  dower  m 
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a  part  of  the  premises,  and,  also,  to  the  use  and  occupation  of  such 
part  until  her  youngest  child  becomes  of  age,  the  value  of  such 
interests,  in  money,  can  be  ascertained  and  paid  to  her,  if  she 
consent  to  release  her  dower  and  accept  a  sum  in  gross,  and  her 
interests  can  be  thus  extinguished.  Bond  v.  McNiff,  38  Supr. 
Ct.  83. 

The  receiver  of  a  life  tenant  becomes  vested  with  all  the  right, 
title,  and  interest  of  the  life  tenant  where  he  has  been  substituted 
for  such  tenant  in  an  action  of  partition,  and  has  a  right  to  file 
consent  to  receive  gross  sum.  Wood  v.  Powell,  3  App.  Div.  318, 
38  Supp.  196. 

Rule  70.  Gross  sum  In  payment  of  life  estate;  how  ascertained. 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or  in  dower,  is 
entitled  to  the  annual  interest  or  income  of  any  sum  paid  into  court  and 
invested  in  permanent  securities,  such  party  shall  be  charged  with  the  expense 
of  investing  such  sum,  and  of  receiving  and  paying  over  the  interest  or  income 
thereof;  but  if  such  party  is  willing  and  consents  to  accept  a  gross  sum,  in 
lieu  of  such  annual  interest  or  income  for  life,  the  same  shall  be  estimated 
according  to  the  then  value  of  an  annuity  of  five  per  cent  on  the  principal  sum, 
during  the  probable  life  of  such  person,  according  to  the  Carlisle  Table  of 
Mortality. 

In  1905  by  revision  of  the  court  rules  the  "  Carlisle  Tables,"  so- 
called,  were  substituted  for  the  "  Northampton  Tables,"  which 
were  recognized  as  the  standard  up  to  that  time.      (See  Rule  70.) 

The  Carlisle  Tables,  with  a  very  full  note  on  the  subject,  as 
also  several  other  Tables,  are  printed  in  the  annual  edition  of 
Bender's  Diary.     See,  also,  Court  Rules,  hence  are  omitted  here. 

Belease  of  Dower  by  Widow. 

SUPREME  COURT. 


CORNELIUS  BRUYN 

agst. 

JAMES  V.  BRUYN  and  Others. 


I,  Jane  A.  Bruyn,  one  of  the  defendants  in  the  above-entitled  action, 
hereby  acknowledge  the  receipt  from  James  A.  Betts,  the  referee  who 
Bold  the  real  estate  of  Cornelius  A.  Bruyn,  deceased,  under  the  judg- 
ment herein,  of  $2,372,  being  my  share  of  the  proceeds  of  the  sale 
under  the  said  judgment  in  this  action,  and  in  consideration  thereof 
I  hereby  release  and  quit-claim  to  Albert  L.  Eoe,  the  purchaser  at  such 
sale,  all  my  estate,  right,  title,  interest,  dower  and  right  of  dower  in 
and  to  the  premises  sold  as  aforesaid. 

Witness  my  hand  and  seal  this  June  23,  1906. 

(Acknowledgment.)  JANE  A.  BEUYN.     [L.  S.] 
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The  following  direction  was  made  as  to  a  contingent  dower 
right  in  an  individual  share :  The  principal  of  that  one-third  may, 
if  the  purchaser  so  elect,  be  retained  in  the  trust  company,  to 
accumulate  there  until  she  shall  be  twenty-one  years  of  age,  and 
not  to  be  paid  out  after  she  shall  become  of  age  except  the  inter- 
est to  her  husband  or  his  heirs  until  she  shall  release  her  claim  to 
it  or  depart  this  life,  and  at  no  time  to  be  paid  out  without 
notice  to  the   purchaser  or  his   assignees,   owners   of  the  land. 
Moneys  awarded  to  a  wife  for  her  inchoate  right  of  dower  seem 
now  to  belong  to  her  absolutely.    Benedict  v.  Seymour,  11  How. 
176.    Where  the  present  value  of  a  contingent  or  inchoate  right  of 
dower  is  accepted,  such  value  represents  the  present  worth  of  the 
woman's  dower  right  in  the  premises,  and  the  sum  paid  or  reserved 
in  respect  to  the  same  is  her  absolute  property  without  condition 
or  contingency.     Ba/rtlett  v.  Yam  Zomdi,  4  Sandf.  Ch.  376.    The 
annuity  tables  have  furnished  the  court  with  the  means  of  ascer- 
taining the  probable  value  of  the  wife's  contingent  right  of  dower 
during  the  life  of  the  husband.     These  tables  show  the  value  of 
annuities  which  depend  not  only  on  the  continuance  of  single  lives 
of  different  ages,  but  upon  the  continuance  of  two  or  more  joint 
lives.     The  proper  rule  for  computing  the  present  value  of  the 
wife's  contingent  right  of  dower,  during  the  life  of  the  husband,  is 
to  ascertain  the  present  value  of  annuity  for  her  life,  equal  to  the 
interest  in  the  third  of  the  proceeds  of  the  estate  to  which  her 
contingent  right  of  dower  attaches,  and  then  to  deduct  from  the 
present  value  of  the  annuity  for  her  life,  the  value  of  a  similar 
annuity  depending  upon  the  joint  lives  of  herself  and  her  hus- 
band,  and  the   difference  between  these  two   sums  will  be  the 
present  value  of  her  contingent  right  of  dower.     Should  it  be 
necessary,  in  case  of  an  infant  or  an  adult  wife,  for  the  court  to 
protect  her  contingent  right  of  dower,  upon  a  sale  under  a  decree 
in  partition,  where  the  value  of  the  husband's  undivided  share  of 
the  estate  was  such  as  to  render  it  proper,  the  present  value  of 
that  contingent  right  may  be  ascertained  in  that  manner,  and  the 
amount  may  be  invested  in  the  trust  company  or  savings  bank, 
in  the  name  of  the  register,  to  accumulate  for  the  joint  lives  of 
herself  and  her  husband,  so  that  the  whole  accumulated  fund  may 
then  be  paid  over  to  her,  or  her  personal  representatives,  at  that 
time,  in  full  of  her  share  in  the  proceeds  of  the  sale.    Her  rights 
may  also  be  effectually  protected,  by  directing  the  whole  proceeds 
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of  her  husband's  share  to  be  paid  over  to  him,  upon  his  giving 
security  to  the  register  or  clerk,  that  the  interest  or  income  of  one 
third  of  such  proceeds  shall  be  paid  to  his  wife  after  his  death, 
during  the  term  of  her  natural  life  if  she  survives  him.  Jackson 
V.  Edwards,  7  Paige,  408. 

In  the  course  of  the  discussion,  McKean's  Practical  Life  Tables, 
page  23,  is  cited.  This  is  an  English  work,  published  in  London, 
1837;  an  American  edition  is  published  in  1876,  consisting  of  two 
volumes,  one  an  "  Exposition  of  the  practical  life  tables  with 
digest  of  the  most  approved  rules  and  formulae  illustrated  by 
numerous  examples  for  the  solution  of  all  cases  occurring  in  the 
actual  daily  business  of  life  assurance,  annuities,  reversions,  etc., 
the  other  containing  very  voluminous,  tables,  entitled,  "  Practical 
life  tables  by  Alexander  McKean,  digest  from  the  Northampton, 
Carlisle,  and  recent  government  observations,  containing  upwards 
of  fifteen  thousand  distinct  quantities  and  aflFording,  without  the 
necessity  of  reference  to  any  other  tables,  correct  data  for  the 
ready  solution  of  all  cases  occurring  in  the  actual  transaction  of 
business  in  life  assurance  and  annuities." 

In  the  previous  edition  of  this  work,  one  of  the  tables  was 
given  by  way  of  illustration.  It  is  now  omitted,  however,  as 
being  valueless,  as  it  tended  rather  to  confuse  than  aid  the  prac- 
titioner, resort  being  necessary  to  the  full  tables  for  all  computa- 
tions. The  necessity  for  these  tables  is  clearly  stated  in  "  Tables 
for  ascertaining  the  present  value  of  vested  and  contingent  rights 
of  dower,  curtesy,  annuities  and  all  other  estates  "  by  Giauque 
and  McClure,  in  which  it  is  said :  "  The  ascertaining  of  the  present 
value  of  contingent  life  estates,  such  as  inchoate  right  of  dower 
or  a  curtesy,  requires  the  use  of  an  annuity  table  showing  the 
value  of  an  annuity  during  the  joint  continuance  of  two  lives, 
these  being  in  the  case  of  dower  or  curtesy  the  lives  of  the  hus- 
band and  wife,  and  owing  to  the  large  number  of  possible  combi- 
nations of  ages  of  these  two  lives,  these  tables  are  necessarily 
quit©  voluminous  and  are  to  be  found  complete  only  in  technical 
books  that  are  scarce  and  expensive  and  which  are  practically 
inaccessible  to  most  persons  who  need  them  with  reference  to 
such  matters  as  well  as  somewhat  difficult  for  some  of  such  persons 
to  understand  at  first  sight." 

Still  another  set  of  tables  has  been  prepared  by  Eugene  Steams, 
under  date  of  Utica,  July,  1888,  entitled  "  A  short  method  for 
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the  computation  of  tke  present  value  of  the  inchoate  right  of 
dower,  life  estate,  dower,  etc.,  according  to  the  Northampton 
tables."  This,  while  not  so  elaborate  and  full  as  the  others, 
seems  to  contain  all  that  is  necessary  for  the  purposes  indicated, 
and  its  object  is  stated  in  the  introductory  note  as  follows:  "  The 
need  of  a  simple  method  of  computing  the  inchoate  right  of  dower 
which  should  comply  with  the  rules  laid  down  in  Jackson  v. 
Edwards,  7  Paige,  386,  and  give  an  accurate  result  at  less  expense 
of  labor  and  time,  has  long  impressed  itself  upon  the  attention  of 
the  author.  The  method  adopted  in  the  following  tables  it  is 
confidently  believed  fully  meets  the  requirements  in  these  re- 
spects." The  tables  are  entitled  "  Tables  showing  the  present 
value  of  a  wife's  inchoate  right  of  dower  in  an  estate  of  one  dollar 
at  any  given  ages  between  fourteen  and  seventy-two,  calculated 
at  five  per  cent." 

Banks  v.  Banks,  2  S.  C.  483,  seems  to  be  obsolete  by  reason  of 
the  fact  that  the  portion  of  the  rule  there  decided  to  be  in  conflict 
with  the  Revised  Statutes  does  not  appear  in  the  rule  as  it  now 
stands,  it  evidently  having  been  amended  by  dropping  the  obnox- 
ious provision. 

The  old  chancery  rule  providing  for  the  investment  of  chancery 

funds  is  still  in  force.     Chesterman  v.  Eyland,  81  E".  Y.  398, 

modified  by  subsequent  rules. 

Bnle  68.  Payment  of  money  into  conrt;  designation  of  trnit  oom- 
panies,  etc. 

When  the  court  shall  make  special  directions  for  the  payment  or  investment 
of  money  pursuant  to  sections  744,  745  and  747  of  the  Code,  it  must  require 
such  money  to  be  paid  to  or  invested  by  such  trust  company  as  has  heretofore 
been  designated  by  the  Supreme  Court,  or  as  shall  hereafter  be  designated  by 
the  appellate  division  for  that  purpose. 

Any  trust  company  organized  under  the  laws  of  this  State  may  apply  to 
the  appellate  division  of  the  Supreme  Court,  in  the  department  in  which  its 
principal  oflBce  is  situated,  to  be  designated  as  a  deposit  bank  for  such  moneys. 
Upon  such  applications  the  court  shall  direct  a  reference  to  ascertain  the  con- 
dition of  the  trust  company  making  such  application;  and  the  referee  bo 
appointed'  shall  examine  the  securities  of  the  company  and  shall  report  to 
the  court  its  financial  condition  and  the  general  nature  of  the  business  trans- 
acted by  it,  specifying  in  such  report  the  amount  of  all  obligations  or  liabilities 
of  the  company,  the  amount  of  its  capital  stock  outstanding,  the  general 
nature  of  its  investment  and  the  amount  of  its  surplus.  If  it  shall  appear 
from  such  report  to  the  satisfaction  of  the  court  that  moneys  deposited  in  such 
company  would  be  safe  and  the  company  should  be  designated  as  such  deposi- 
tory, the  court  may  in  its  discretion  designate  such  company  as  a  deposit  bank 
for  such  monevs.  The  expenses  of  such  reference  shall  be  paid  by  the  corpora^ 
tion  making  the  application,  and  before  ordering  the  reference  the  court  may 
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require  a  aufificient  sum  to  pay  such  expenses  to  be  deposited  in  court.  When- 
ever, by  order  or  judgment,  moneys  are  to  be  brought  into  court,  it  shall  be 
the  duty  of  the  attorney,  on  whose  motion  the  same  are  to  be  so  brought  into 
court,  to  file  with  the  county  treasurer,  or  with  the  bank  or  company  to  whom 
the  same  are  to  be  paid,  according  to  the  said  order  or  judgment,  or  according 
to  the  practice  of  the  court,  a  certified  copy  of  said  order  or  judgment.  The 
court  may,  however,  direct  that  only  a  specified  part  of  the  same  need  be 
filed,  which  part  shall  be  sufficient  to  show  to  whom  the  moneys  so  brought 
into  court  belong. 

In  all  cases  provided  for  by  this  rule  arising  in  the  city  and  county  of  New 
York,  the  chamberlain  of  said  city  shall  be  the  officer  indicated  by  the  words 
"  comity  treasurer." 

Chancery  Rule  180.  Investment  of  funds  paid  into  conrt. 

"  Whenever  a  party,  as  tenant  for  life,  or  by  the  curtesy  or  in  dower,  is 
entitled  to  the  annual  interest  or  income  of  any  sum  paid  into  court  and 
invested  in  permanent  securities,  such  parties  shall  be  charged  with  the 
expense  of  investing  such  sum  and  of  receiving  and  paying  over  the  interest 
or  income  thereof;  but  if  such  party  is  willing  and  consents  to  acx^pt  a  gross 
sum  in  lieu  of  such  annual  interest  or  income  for  life,  the  same  shall  be  esti- 
mated according  to  the  then  value  of  an  annuity  of  six  per  cent  on  the 
principal  sum  during  the  probable  life  of  such  person,  according  to  the  Ports- 
mouth or  Northampton  Tables.  And  where  money  belonging  to  an  infant,  or 
an  absentee,  or  to  an  unknown  owner,  is  brought  into  court  for  his  benefit 
under  a  final  decree  in  partition,  if  no  direction  for  the  investment  thereof  is 
contained  in  the  decree;  and  the  money  is  not  applied  for  within  six  months 
thereafter,  it  shall  be  the  duty  of  the  register,  assistant  register  or  clerk  with 
whom  the  same  is  deposited,  and  without  any  special  order  for  that  purpose, 
to  cause  it  to  be  invested  in  the  public  stocks,  or  other  permanent  securities, 
or  in  the  New  York  Life  Insurance  and  Trust  Company,  to  accumulate  for  the 
benefit  of  the  party  entitled  thereto.. 

"  He  may  also  in  like  manner  reinvest  the  income  of  such  money  from  time 
to  time,  without  any  special  order  for  that  purpose,  whenever,  in  his  opinion, 
the  amount  of  such  income  is  sufficient  to  render  an  investment  thereof  proper 
and  beneficial  to  the  person  interested  therein. 

"  And  where  money  is  brought  into  court  upon  the  sale  of  infant's  estate  by 
a  special  guardian,  if  the  infant  will  not  arrive  of  age  within  six  months 
then  after  it  shall  be  the  duty  of  the  register,  assistant  register  or  clerk  to 
whose  credit  such  money  is  deposited  in  bank,  without  any  special  order  of 
the  court  for  that  purpose,  to  deposit  such  money  in  the  trust  company,  to 
accumulate  or  to  invest  the  same  in  the  public  stocks  of  this  State  or  of  the 
United  States,  or  to  invest  it  upon  bond  and  mortgage,  upon  unincumbered 
real  estate  of  double  the  value,  exclusive  of  buildings,  payable  when  the  infant 
becomes  of  age,  or  sooner  if  required,  to  be  paid  by  the  order  of  the  court, 
with  interest,  to  be  paid  annually  or  semi-annually,  and  to  reinvest  the  same 
from  time  to  time  as  above  directed." 

ARTICLE    XIII. 

SALE,  BE70KT  OF  SALE  AND  CONFTBIEATIOIT. 
§  1576.  Report  of  sale. 

Immediately  after  completing  the  sale,  the  officer  making  it  must  file  with 
the  clerk  his  report  thereof  under  oath,  containing  a  description  of  each  parcel 
Bold,  the  name  of  the  purchaser  thereof,  and  the  price  at  which  it  was  sold. 
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The  Code  provisions  regulating  judicial  sales  are  found  under 
Article  IX  of  the  Code,  §§  16Y0  to  1688,  under  the  head  "  Pro- 
visions applicable  to  two  or  more  of  the  actions  specified  in  this 
title."  These  provisions,  therefore,  include  sales  under  fore- 
closure and  in  partition,  and  the  decisions  relative  to  the  conduct 
of  such  sales  and  enforcement  of  rights  of  parties  in  connection 
therewith,  both  by  compelling  purchaser  to  complete  title  and  to 
relieve  purchaser  from  his  purchase,  are  collated  in  connection 
with  these  provisions ;  since  substantially  the  same  rules  apply  as 
to  this  subject  in  both  actions. 

Notice  of  Sale  in  Partition. 
SUPREME  COURT  —  Ulster  County. 

SARAH  A.  KELLY 

agst. 

SARAH    ANN   VAN    NOSTRAND   and 
Others. 


In  pursuance  of  a  judgment  in  the  above-entitled  action  of  par- 
tition, entered  in  the  office  of  the  clerk  of  the  County  of  Ulster,  on 
the  9th  day  of  June,  1906,  I,  the  undersigned  referee,  in  and  by 
said  judgment  for  that  purpose  appointed,  will  sell  at  public  auction 
at  the  front  door  of  the  court  house  in  the  City  of  Kingston,  Ulster 
County,  New  York,  on  Saturday,  the  7th  day  of  July,  1906,  at  ten 
o'clock  A.  M.,  the  lands  and  premises  in  said  judgment  directed  to  be 
sold  and  therein  described  as  follows :    (Here  insert  description.) 

Dated  June  9,  1906.  JOHN  W.  SEAEING, 

Eeferee. 
Terms  of  Sale. 


JOHN  H.  DE  PUY 

agst. 

ISAAC    GRIFFIN,    DU    BOIS    FLUCIKER 
AND  ADAM  DEYO. 


The  premises  described  in  the  annexed  advertisement  of  sale  will 
be  sold  under  the  direction  of  John  V.  V.  Kenyon,  referee,  upon  the 
following  terms: 

First.  Ten  per  cent,  of  the  purchase  money  of  said  premises  will 
be  required  to  be  paid  to  the  said  referee  at  the  time  and  place  of  sale, 
and  for  which  the  referee's  receipt  will  be  given. 

Second.  The  residue  of  said  purchase  money  wiU  be  required  to 
be  paid  to  the  said  referee  at  his  office,  in  the  city  of  Kingston,  on 
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the  14th  day  of  June,  1906,  when  the  said  referee's  deed  will  be  ready 
for  delivery. 

Third.  The  referee  is  not  required  to  send  any  notice  to  the  pur- 
chaser ;  and  if  he  neglects  to  call,  at  the  time  and  place  above  specified, 
to  receive  his  deed,  he  will  be  charged  with  interest  thereafter  on  the 
whole  amount  of  his  purchase,  unless  the  referee  shall  deem  it  proper 
to  extend  the  time  for  the  completion  of  said  purchase. 

Fourth.  All  taxes,  assessments  and  water-rates,  which,  at  the  time 
of  sale,  are  liens  or  incumbrances  upon  said  premises,  which  have 
not  apparently  become  absolute,  will  be  allowed  by  the  referee  out 
of  the  purchase  money,  provided  the  purchaser  shall,  previously  to  the 
delivery  of  the  deed,  produce  to  the  referee  proof  of  such  liens,  and 
duplicate  receipts  for  the  pajTaent  thereof. 

Fifth.  The  purchaser  of  said  premises,  or  any  portion  thereof,  will, 
at  the  time  and  place  of  sale,  sign  a  memorandum  of  his  purchase. 

Sixth.  The  biddings  will  be  kept  open  after  the  property  is  struck 
down,  and  in  case  any  purchaser  shall  fail  to  comply  with  any  of  the 
above  conditions  of  sale,  the  premises  so  struck  down  to  him  will  be 
again  put  up  for  sale,  under  the  direction  of  said  referee,  under  these 
same  terms  of  sale,  without  application  to  the  court,  unless  the  plain- 
tiff's attorney  shall  elect  to  make  such  application;  and  such  purchaser 
will  be  held  liable  for  any  deficiency  there  may  be  between  the  sum 
for  which  said  premises  shall  be  struck  down  upon  the  sale  and  that 
for  which  they  may  be  purchased  on  the  resale,  and  also  any  costs  or 
expenses  occurring  on  such  resale. 

Dated,  May  14,  1906.  JOHN  V.  V.  KENYON, 

Eeferee. 
Memorandum  of  Sale. 

I,  Isaac  Dean,  have,  this  14th  day  of  May,  1906,  purchased  the 
premises  described  in  the  above  annexed  printed  advertisement  of 
sale,  for  the  siun  of  $1,495,  and  hereby  promise  and  agree  to  comply 
with  the  terms  and  conditions  of  the  sale  of  said  premises,  as  above 
mentioned  and  set  forth. 

Dated  May  14,  1906.  ISAAC  DEAN. 

May  14,  1906,  received  from  Isaac  Dean  the  sum  of  $149.50,  being 
ten  per  cent,  on  the  amount  bid  by  him  for  property  sold  by  me,  under 
the  judgment  in  the  above-entitled  action. 
$149.50.  JOHN  V.  V.  KENYON, 

Eeferee. 
Referee's  Report  of  Sale. 

SUPREME  COURT  — Albany  County. 

JOHN  W.  McHARG   and  HARE.IETTE   D. 
McHARG,  HIS  Wife,  Plaintuts, 
affst. 
RUFUS  K.  McHARG  and  Others. 


To  the  Supreme  Court  of  the  State  of  New  York: 

I,  William  Bayard  Van  Rensselaer,  the  referee  appointed  by  the 
mterlocutory  judgment  entered  in  the  above-entitled  action  on  the 
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29th  day  of  March,  1903,  to  sell  the  premises  described  in  the  inter- 
locutory judgment  herein,  do  respectfully  report: 

That  I  adrertised  said  premises  to  be  sold  by  me  at  public  auction 
at  the  main  entrance  and  hall  way  of  the  City  Hall  in  the  City  and 
County  of  Albany  and  State  of  New  York  at  twelve  o'clock  noon  on 
the  25th  day  of  April,  1902. 

That  previous  to  said  sale  I  caused  notice  thereof  to  be  publicly 
advertised  for  three  weeks  successively,  as  follows:  By  causing  a 
copy  of  such  notice  to  be  printed  twice  in  each  week  during  the 
three  weeks  immediately  preceding  such  sale,  in  a  public  newspaper 
printed  in  said  County  of  Albany,  New  York,  to  wit:  The  Argus, 
printed  at  the  City  of  Albany  in  said  county,  which  notice  contained 
a  description  of  said  mortgaged  premises. 

I  do  further  report  that  on  the  said  25th  day  of  April,  1902,  the 
day  on  which  said  premises  were  so  advertised  to  be  sold,  as  afore- 
said, I  attended  at  the  time  and  place  fixed  for  said  sale,  and  exposed 
said  premises  for  sale  at  public  auction  to  the  highest  bidder,  and  that 
the  said  premises  were  then  and  there  fairly  struck  off  to  Henry  M. 
Kramrath  for  the  sum  of  three  thousand  dollars,  he  being  the  highest 
bidder  therefor  and  that  being  the  highest  sum  bidden  for  the  same. 

That  the  terms  and  conditions  of  said  sale  were  reduced  to  writing 
and  made  known  to  the  persons  attending  such  sale  previous  thereto. 
That  the  said  Henry  M.  Kramrath  signed  the  written  conditions  of 
sale  above  mentioned,  and  that  since  said  date  he  has  paid  to  me  the 
full  amount  of  the  purchase  price,  and  is  entitled  to  a  deed  when  said 
sale  is  confirmed  by  the  court. 

That  the  plaintiff,  John  W.  McHarg,  has  accounted  to  me  for  all 
the  rents  received  by  him  since  the  death  of  Jane  Barker,  the  tes- 
tatrix, and  has  paid  over  to  me  the  sum  of  one  hundred  and  eighty 
dollars  and  seventy-three  cents  ($180.73),  being  the  net  amount  of 
rents  received  by  him,  and  which  should  be  distributed  by  the  judg- 
ment herein. 

I  do  further  report  that  the  said  John  W.  McHarg  should  be  dis- 
charged from  all  liability  and  accountability  for  his  acts  in  receiving 
the  rents  and  profits  of  the  premises  hereinafter  described  since  the 
death  of  the  said  Jane  Barker. 

I  do  further  report  that  the  plaintiff  Harriette  D.  McHarg  has 
released  to  her  husband,  the  plaintiff  John  W.  McHarg,  her  inchoate 
right  of  dower  in  the  property  hereinafter  described,  but  that  none 
of  the  wives  of  the  defendants  have  so  released  their  dower  interest. 

The  premises  are  described  as  follows : 

(Insert  description.) 

All  of  which  is  respectfully  submitted. 

Dated,  Albany,  May  31st,  1903. 

WILLIAM  BAYAED  VAN  EENSSELAEE, 

Eeferee. 
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Notice  of  Application  for  Order  Confirming  Report  of  Sale  and  for 

Einal  Judgment. 
SUPREME  COURT  — Albany  Countt. 


JOHN  W.  McHARG  et  al. 

agst. 
RUFUS  K.  McHARG  et  AL. 


You  will  please  taken  notice  that  upon  the  referee's  report  of  sale 
in  this  action,  which  was  filed  in  the  Albany  County  Clerk's  office  on 
the  1st  day  of  June,  1902,  a  copy  of  which -is  herewith  served  upon 
you,  and  upon  all  papers  heretofore  served  and  proceedings  had,  the 
Supreme  Court  of  the  State  of  New  York  will  be  moved  at  a  Special 
Term  thereof  to  be  held  at  the  City  Hall  in  the  City  of  Albany  on  the 
3rd  day  of  June,  1902,  at  the  opening  of  the  court  on  that  day  or  as 
Boon  thereafter  as  counsel  can  be  heard,  for  an  order  confirming  said 
referee's  report  of  sale  and  for  a  final  judgment  in  the  above-entitled 
action  and  for  an  extra  allowance  to  the  plaintiff  and  for  such  other 
and  further  relief  in  the  premises  as  may  be  proper. 

MAECUS  T.  HUN, 
Attorney  for  Plaintiff. 

AETICLE    XIV. 

FINAL  JTJDGMENT,   ITS   CONTENTS   AND   EFFECT. 

Sudd.  I.   Contents  of  final  judgment,  1643. 

§  1577-  Final  judgment,  effect  thereof,  1643. 

I  1578.  Id.;  effect  thereof  upon  incumbrancers,  1644. 

I  1582.   Shares  of  unknown  and  absent  oivners,  1644. 

I  1583.  Id.;  of  tenants  of  particular  estates,  1646. 

§  1584.   Court  may  require  security  to  refund,  1646. 

§  1585.   Security  to  be  taken  in  name  of  county  treasurer,  1646. 

§  1586.  Action  thereupon,  1646. 

§  1595.  Exemplified  copy  of  judgment  may  be  recorded,  1646. 
Subd.  2.  Distribution  of  proceeds  of  sale,  1658. 

§  1580.  Distribution  of  proceeds,  1658. 

§1581.   Shares  of  infants,  1658. 
Subd.  3.  Rights  of  parties  may  be  adjusted,  1667. 

§  1589.  Rents,  etc.,  may  be  adjusted,  1667. 
Subd.  4.  Costs,  1674. 

§  1579.  Costs  and  expenses;  how  paid,  1674. 

Sub.  1.    Contents  of  Final  Judgment.     §§  1577,  1578,  1582-1586, 

1595. 

\  1577.  Final  judgment;  effect  thereof. 

If  the  sale  is  confirmed  by  the  court,  a  final  judgment  must  be  entered,  con- 
finning  it  accordingly;  directing  the  oflScer  making  it  to  execute  the  proper 
conveyances,  and  take  the  proper  securities  pursuant  to  the  sale;  and  also 
directing  concerning  the  application  of  the  proceeds  of  the  sale.  Such  a  final 
judgment  is  binding  and  conclusive  upon  the  same  persons,  upon  whom  a 
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final  judgment  for  partition  is  made  binding  and  conclusive  by  section  1557 
of  this  act;    and  it  effectually  bars   each   of  those  persons,   who  is  not  a 
purchaser  as  the  sale,  from  all  right,  title  and  interest  in  the  property  sold. 
§  1578.  Id.;  effect  thereof  upon  incnmbraiicers. 

Such  a  final  judgment  is  also  a  bar  against  each  person,  not  a  party,  who 
has,  at  the  time  when  it  is  rendered,  a  general  lien  by  judgment  or  decree  on 
the  undivided  share  or  interest  of  a  party,  if  notice  was  given  to  appear  before 
the  referee,  and'  make  proof  of  liens,  as  prescribed -in  section  1562  of  this  act, 
and  also  against  each  person  made  a,  party,  who  then  has  a  specific  lien  on  any 
such  undivided  share  or  interest;  but  a  person  having  any  such  specific  lien 
appearing  of  record  at  the  time  of  the  filing  of  the  notice  of  the  pendency  of 
the  action,  who  is  not  made  a  party,  is  not  affected  by  such  judgment. 

§  1582.  Id.;  of  nnhnoim  and  absent  ovners. 

Where  a  person  has  been  made  a  defendant  as  an  unknown  person,  or  where 
the  name  of  a  defendant  is  unknown,  or  where  the  summons  has  been  served 
upon  a  defendant  without  the  State,  or  by  publication,  and  he  has  not  appeared 
in  the  action,  the  court  must  direct  his  portion  to  be  invested  in  permanent 
securities,  at  interest,  for  his  benefit,  until  claimed  by  him  or  his  legal  repre- 
sentatives; but  after  the  lapse  of  twenty-five  years  from  the  time  of  the  pay- 
ment into  court,  or  to  the  treasurer  of  any  county,  of  any  portion  of  the 
proceeds  of  the  sale  of  real  property,  for  unknown  heirs,  heretofore  or  here- 
after to  be  made  in  any  action  of  partition,  without  any  claim  therefor  having 
been  made  by  any  person,  entitled  thereto,  and  upon  there  being  made  and 
presented  to  the  court,  at  a  special  term  thereof,  proof,  by  petition  or  other- 
wise, showing  to  the  satisfaction  of  the  court  that  due  inquiry  for  such 
unknown  heirs,  or  their  representatives,  has  been  made  and  that  they  cannot 
be  found,  and  that  no  claim  has  been  made  for  such  portion  of  said  proceeds 
by  any  person  entitled  thereto,  proceedings  shall  thereupon  be  taken  in  said 
court,  and  an  investigation  had  therein,  as  to  the  heirship,  death  or  where- 
abouts of  such  unknown  heirs  or  their  representatives,  and  as  to  the  known 
heirs  of  the  ancestor  of  such  unknown  heirs,  the  next  of  kin,  representatives 
and  distributees  of  such  known  heirs,  and  as  to  all  persons  interested  in  such 
proceeds,  and  their  respective  interests  therein,  and  the  said  court  shall,  by 
an  order  made  in  the  action,  direct  that  a  notice  entitled  in  the  action  and 
or  their  representatives,  and  to  known  heirs,  their  next  of  kin,  representatives 
them  by  the  publication  thereof,  the  same  to  be  published  once  in  each  week 
or  distributees,  and  all  persons  interested  in  such  proceeds,  be  served  upon 
signed  by  the  petitioner,  or  his  attorney,  and  directed  to  such  unknown  heirs 
for  six  successive  weeks  in  a  newspaper  published  in  the  county  where  the 
action  was  brought,  and  in  such  other  newspapers  as  the  court  may  direct, 
ordering  and  requiring  such  unknown  heirs,  or  their  representatives,  and  all 
known  heirs,  their  next  of  kin,  or  representatives,  and  all  persons  interested 
in  such  proceeds,  and  each  of  them  to  be  and  appear  in  said  court  at  a  special 
term  thereof,  at  a  time  and  place  to  be  specified  in  said  order  and  notice,  and 
at  least  six  weeks  from  the  date  of  the  first  publication  of  such  notice,  to 
then  and  there  establish  their  heirship  and  identity,  kinship  and  interest, 
and  submit  any  proof,  as  to  such  unknown  heirs,  or  their  representatives,  and 
the  known  heirs,  their  next  of  kin,  representatives  or  distributees,  and  all 
persons  interested  and  their  interest  in  such  proceeds,  they  may  desire,  and 
that  in  case  of  their  default  in  so  doing,  that  the  said  proceeds  will  be  dis- 
tributed and  paid  over  to  the  known  heirs  of  the  ancestor  from  whom  such 
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unknown  heirs  derived  title  thereto,  and  to  their  heirs,  next  of  kin,  repre- 
sentatives, distributees  and  assigns,  and  that  they  and  each  of  them  shall 
thereafter  be  forever  barred  of  and  from  all  and  every  cause  or  causes  of  action 
for  such  proceeds,  or  on  account  thereof,  or  growing  out  of  the  distribution 
thereof,  and  of  and  from  all  right,  title,  claim  and  interest  in  and  to  such 
proceeds,  and  shall  be  deemed  to  have  surrendered  all  right,  claim  and  interest 
in  and  to  such  proceeds.  The  order  must  contain  a  direction  that  a  copy  of 
the  notice  must  be  served  on  each  of  the  persons  named  in  the  order,  if  within 
the  State,  in  the  manner  prescribed  for  the  service  of  a  summons  on  a  defend- 
ant in  an  action  in  the  supreme  court,  at  least  twenty  days  before  the  time 
specified  in  the  notice.  The  publication  of  such  notice,  as  required  by  said 
order,  is  hereby  made  and  shall  be  deemed  and  taken  for  all  purposes  to  be 
due  and  complete  service  upon  each  and  every  of  such  unknown  heirs  or  their 
representatives,  and  the  known  heirs,  their  next  of  kin,  and  representatives, 
and  all  persons  interested  in  such  proceeds,  of  due  notice  of  the  proceedings 
to  distribute  and  pay  out  such  proceeds,  and  shall  be  conclusive  upon  each 
and  all  of  them.  Proof  of  such  personal  service  may  be  made  by  the  affidavit 
of  the  person  making  the  same,  and  proof  of  the  publication  of  such  notice  may 
be  made  by  affidavit  of  the  publisher  of  such  paper  or  papers.  At  the  time 
and  place  specified  in  the  said  order  and  notice,  such  unknown  heirs  or  their 
representatives,  and  all  known  heirs,  their  next  of  kin,  representatives  or  dis- 
tributees, devisees,  and  all  persons  interested  in  such  proceeds,  shall  appear  in 
court,  in  person  or  by  attorney,  and  make  proof  establishing  their  heirship 
and  identity,  kinship  and  interest  in  such  proceeds,  and  upon  proof  being 
made  to  the  satisfaction  of  the  court  of  the  heirship  and  identity  of  the 
unknown  heirs,  the  proceeding  for  distribution  shall  be  dismissed.  And  if 
such  unknown  heirs  or  their  representatives,  do  not  so  appear  in  court  at  the 
time  and  place  specified  in  such  notice  and  order,  to  establish  their  heirship 
and  identity,  kinship  or  interest,  they  and  each  of  them,  and  every  person 
claiming  under  or  through  them,  shall  thereafter  be  forever  barred  of  and 
from  all  and  every  cause  or  causes  of  action  for  such  proceeds,  or  on  account 
thereof,  or  growing  out  of  the  distribution  of  such  proceeds,  and  of  and  from 
all  right,  title,  claim  and  interest  in  and  to  such  proceeds,  and  shall  be  deemed 
to  have  surrendered  all  right,  claim  and  interest  in  and  to  such  proceeds. 
And  upon  proofs  being  made  of  such  publication,  and  showing  to  the  satis- 
faction of  the  court  that  such  unknown  heirs  or  their  representatives  cannot 
be  found,  or  are  dead,  the  said  court  shall  have  power  to  decree  accordingly, 
and  to  decree  that  the  share  or  interest  of  such  unknown  heirs  in  such  real 
property  was  vested,  at  the  time  of  such  sale,  in  the  known  heirs  of  the 
ancestor  from  whom  such  unknown  heirs  derived  title  thereto,  and  to  decree 
that  the  unclaimed  portion  of  such  proceeds  was  vested  at  the  time  of  such 
payment  in  such  known  heirs,  and  that  such  heirs,  their  heirs,  next  of  kin, 
representatives,  distributees,  devisees  and  assigns,  are  entitled  thereto;  and 
the  said  court  shall  make  an  order  in  such  action,  directing  the  payment  to 
them,  or  their  assigns,  of  the  respective  shares  or  portions  of,  or  interest  in 
such  proceeds  to  which  they  are  entitled;  and  which  order  shall  be  entered  in 
the  ofSce  of  the  clerk  of  the  county  where  the  original  action  was  brought, 
and  after  having  been  so  entered  for  three  months,  shall  be  conclusive  evi- 
dence of  the  regularity  of  the  proceedings  upon  which  it  is  based,  and  of  all 
the  facts  set  forth  therein;  and,  upon  serving  upon  the  county  treasurer  a 
certified  copy  of  such  order,  the  treasurer  shall  so  pay  over  and  distribute 
«uch  proceeds,  after  deducting  his  lawful  commissions,  and  shall  thereupon 
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be  exempt  from  all  liability  on  account  thereof;  and  if  any  such  proceeds 
shall  have  been  paid  over  by  any  county  treasurer  to  the  treasurer  of  the 
State  of  New  York,  under  the  provisions  of  section  seven  hundred  and  fifty- 
three  of  this  act,  due  notice  of  said  applications  and  proiceedings  shall  be 
given  to  the  comptroller  of  the  State  of  New  York,  and  the  said  proceeds 
shall  be  paid  out  by  the  treasurer  of  the  State  of  New  York,  as  provided  by 
sections  seven  hundred  and  fifty-one  and  seven  hundred  and  fifty-three  of  this 
act,  and  upon  such  payment  he  shall  thereupon  be  exempt  from  all  liability 
on  account  thereof. 

§   1583.  Id.;  of  tenants  of  particular  estates. 

Where  a  portion  of  the  proceeds  representing  an  undivided  share  or  interest, 
is  invested  for  the  benefit  of  a  tenant  for  life,  or  for  years,  or  of  a  widow,  as 
prescribed  in  the  foregoing  provisions  of  this  article,  the  court  must  cause  it 
to  be  invested  in  permanent  securities,  at  interest,  and  the  interest  to  be 
paid,  from  time  to  time  as  it  accrues,  to  the  person  for  whose  benefit  it  is 
invested,  while  his  or  her  right  continues. 

§   1584.  Conrt  may  require  security  to  refund. 

The  court  may,  in  its  discretion,  require  any  person,  before  he  receives  his 
portion  of  the  proceeds  of  the  sale,  to  give  such  security  as  it  directs,  to  the 
people,  or  to  such  parties  or  other  persons,  as  it  prescribes,  to  refund  the 
same,  or  a  portion  thereof,  with  interest,  if  it  thereafter  appears  that  he  was 
not  entitled  thereto. 

§  1585.  Security  to  be  taken  in  name  of  county  treasurer. 

A  security  taken  under  any  provision  of  this  article,  except  as  otherwise 
specially  prescribed  therein,  must  be  taken  in  the  name  and  official  title  of  the 
county  treasurer  of  the  county  in  which  the  property  sold  is  situated.  He, 
and  his  successors  in  office,  must  hold  the  same  for  the  use  and  benefit  of  the 
persons  interested,  subject  to  the  order  of  the  court. 

§   1586.  Action  thereupon. 

The  court  may  in  its  discretion,  and  upon  such  terms  and  conditions  as 
justice  requires,  make  an  order,  allowing  a  person  interested  in  a  security 
specified  in  the  last  section,  to  maintain  an  action  thereupon  in  the  name  of 
the  county  treasurer. 

§  1595.  Exemplified  copy  of  judgment  may  he  recorded. 

An  exemplified  copy  of  the  judgment-roll,  or  of  the  final  judgment,  in  an 
action  for  partition,  may  be  recorded,  in  the  office  for  recording  deeds,  in  each 
county  in  which  any  real  property  affected  thereby  is  situated. 

Chapter  39,  Laws  of  1889,  amending  §  1582,  was  declared  as  to 
certain  provisions  to  be  unconstitutional  in  Miller  v.  Ryder,  124 
N.  Y.  500,  decided  March,  1891.  The  section  was  again  amended 
in  1891,  presumably  to  meet  the  questions  passed  on  by  the  Court 
of  Appeals.     It  was  again  amended  as  above  in  1893. 

The  share  of  the  plaintiff  may  be  charged  with  the  amount  of 
a  lien  upon  the  entire  property,  which,  as  between  the  plaintiff 
and  the  common  ancestor,  plaintiff  was  equitably  obliged  to  pay. 
Evarts  V.  Woods,  6  IT.  Y.  Supp.  200. 

A  judgment  in  an  action  to  construe  a  will  was  held  not  to  bind 
remaindermen  and  to  be  ground  for  setting  aside  sale  in  Monarque 
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V.  Monarque,  80  IST.  Y.  320.  See,  also,  Scheu  v.  Lehning,  31  Hun, 
183.  An  existing  invalid  assessment  will  not  relieve  a  purchaser. 
Chase  v.  Chase,  95  N.  Y.  373. 

Where  property  is  devised  in  trust  to  apply  the  rents  and  profits 
and  then  over  to  designated  persons,  the  trust,  even  if  invalid  as 
such,  is  good  as  a  power.  The  testator  did  not  die  intestate  as  to 
any  of  his  property,  and  a  purchaser  in  partition,  to  which  all  the 
devisees  and  legatees  were  parties,  takes  a  marketable  title 
although  testator's  heirs  were  not  represented.  Hoepfner  v. 
Sevestre,  10  Supp.  51. 

Where  partition  has  been  made,  and  parties  have  received  their 
dues  and  acted  upon  the  assumption  that  partition  was  effectual, 
it  will  be  held  valid  though  there  were  irregularities  in  the  pro- 
ceeding. ConUing  v.  N.  Y.  Elevated  By.  Co.,  76  Hun,  420,  59  St. 
Eep.  316,  27  Supp.  1098. 

An  action  of  partition  is  not  a  proceedings  in  rem,  and  the 
judgment  therein  and  the  deed  do  not  establish  title  as  against 
third  persons  where  the  parties  to  such  actions  are  not  shown  to 
have  had  either  title  or  possession.  Oreenleaf  v.  Brooklyn,  etc., 
B.  B.  Co.,  141  JSr.  Y.  395,  57  St.  Eep.  613. 

A  very  full  note  on  special  clauses  in  judgments  for  partition 
will  be  found  20  Abb.  N".  C,  at  page  102. 

The  provisions  of  §  1582  as  amended  in  1891,  providing  for  the 
distribution  of  moneys  deposited  in  a  partition  suit  after  a  lapse 
of  twenty-five  years,  were  held  unconstitutional  in  People  ex  rel. 
Griffin  v.  Bider,  47  St.  Eep.  492,  19  N.  Y.  Supp.  977.  This 
Bection  was  again  amended  in  1893.  Where  no  provision  is  made 
in  a  judgment  to  protect  the  contingent  interests  of  children  not  yet 
in  being,  such  interests  are  not  affected  by  the  judgment,  and  the 
title  founded  thereon  is  not  a  merchantable  one.  Barnes  v.  Luther, 
77  Hun,  234,  59  St.  Eep.  760,  28  Supp.  400. 

Where  a  mortgagee  is  made  a  party  for  the  purpose  of  paying 
off  and  discharging  the  mortgage  out  of  the  proceeds  of  the  sale, 
the  costs  of  the  partition  suit  should  not  be  deducted  from  such 
proceeds  before  applying  them  on  the  mortgage,  even  though  such 
mortgage  covers  other  land,  if  the  relative  values  of  the  different 
parcels  are  not  shown.  Beller  v.  Antisdel,  84  Hun,  252,  32  Supp. 
575,  65  St.  Eep.  719. 

A  final  judgment  does  not  affect  the  rights  and  interests  of 
persons  not  made  parties  under  §  1539.     Leinen  v.  Elter,  43  Hun, 
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249.     The  authorities  cited  as  to  final  judgment  also  relate  to 
judgment  of  sale  under  §  1577. 

A  judgment  in  partition  is  binding  upon  all  parties  though 
minors  or  non-residents,  if  the  court  acquired  jurisdiction  of  them 
and  of  the  subject-matter.     Clemmens  v.  Clemmens,  37  N.  Y.  59. 
Contingent  remaindermen,  or  persons  who  take  under  an  execu- 
tory devise,  and  are  not  in  esse,  are  bound  by  the  judgment  in 
partition  as  being  virtually  represented  by  the  parties  in  interest 
to  the  action.     Mead  v.  Mitchell,  17  IST.  Y.  210.     A  judgment 
in  partition  is  conclusive  upon  all  having  any  interest  who  are 
made  parties,  and  conveyances  under  the  sale  under  the  judgment 
are  a  bar  in  law  and  equity  as  against  all  such  parties  and  their 
representatives.     Jenkins  v.  Fahey,  73  N.  Y.  355.     In  an  action 
for  partition  where  all  the  persons  in  esse,  having  any  estate,  present 
or  future,  vested  or  contingent,  were  made  parties  defendant  and 
were  duly  served,  the  purchaser  at  the  sale  under  the  judgment 
acquires  a  perfect  title,  and  the  judgment  is  conclusive  as  to  the 
rights  of  all,  and  is  sufficient  to  bar  the  future  contingent  interests 
of  those  not  in  esse  although  no  notice  is  published  to  bring  in 
unknown  parties,  and  though  such  future  owners  may  take  as 
purchasers  under  a  deed  or  will,  and  not  as  claimants  under  any 
parties  to  the  action.     Brevoort  v.  Brevoort,  70  'N.  Y.  136.     But 
a  judgment  in  partition  cannot  bind  the  contingent  interest  of 
persons  not  in  esse.,  unless  it  provides  for  and  protects  such  interests 
by  instituting  and  preserving  the  proper  part  of  the  fund.     A 
judgment  in  partition  is  binding  upon  all  the  parties,  and  the 
decision  of  the  court  as  to  whether  the  case  is  a  proper  one  for 
actual  partition  or  for  sale  cannot  be  questioned  collaterally,  the 
judgment  is  conclusive  as  to  all  the  matters  incident  or  essentially 
connected  with  the  subject-matter  which  the  parties  might  have 
litigated  and  had  determined  either  as  matter  of  claim  or  of 
defence.     Jordan  v.  Van  Epps,  85  N.  Y.  427.     That  an  actual 
partition  is  binding  on  all  the  parties,  see  Chism  v.  Keith,  1  Hun, 
589;  Brevoort  v.  Orace,  53  K  Y.  245.     A  judgment  and  sale 
does  not  bar  the  contingent  interest  of  persons  not  in  esse  of  whom 
no  notice  is  taken  in  the  action.     Monarque  v.  Monarque,  80  E".  Y. 
320.     Where  the  court  has  jurisdiction  of  the  subject-matter  and 
the  parties,  and  appointed  guardians  ad  litem  for  infant  defend- 
ants, the  partition  is  conclusive  upon  the  infants  and  their  privies. 
Wood  V.  Martin,  66  Barb.  241.     The  final  order  of  confirmation  of 
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sale  in  a  partition  suit  has  the  force  and  effect  of  a  judgment  which 
binds  the  parties  when  there  is  complete  jurisdiction,  whatever 
errors  or  irregularities  have  preceded  it.  An  omission,  from  a 
referee's  advertisement  of  sale,  of  a  portion  of  the  lands  embraced 
in  the  action,  and  directed  to  be  sold,  does  not  vitiate  a  sale  by  the 
referee  of  tiie  omitted  portion,  where,  upon  motion  made,  upon 
notice  to  all  parties  interested,  the  sale  was  confirmed.  Woodhull 
V.  Little,  102  N.  T.  165. 

In  an  action  to  partition  the  lands  of  one  lately  deceased,  the 
purchaser  objected  to  taking  title  on  the  ground  that  the  land  might 
be  subject  to  proceedings  by  the  creditors  of  the  decedent,  and  a 
deposit  of  a  part  of  the  purchase  money  was  accordingly  directed 
by  the  court  to  secure  such  claims.  Held,  that  it  was  proper  for 
the  court,  on  denying  a  motion  on  behalf  of  the  heirs  for  leave  to 
•withdraw  and  distribute  such  fund,  to  provide  that  the  denial 
should  be  without  prejudice  to  an  independent  action,  within  a 
specified  time,  to  which  all  parties  in  interest  and  claimants  should 
be  made  parties.     Jordan  v.  Poillon,  23  Week.  Dig.  68. 

If  a  decree  in  an  action  for  the  partition  and  sale  of  real  property 
recognizes  and  protects  the  interests  of  remaindermen  therein,  the 
interests  of  the  remaindermen  are  cut  off ;  even  if  the  court  erred 
as  to  the  manner  of  protecting  such  remaindermen,  the  error  would 
be  merely  an  irregularity  and  would  not  invalidate  the  decree. 
Rockwell  V.  Decker',  33  Hun,  343.  Where  in  an  action  of  partition 
all  the  necessary  parties  were  before  the  court,  and  their  rights 
appeared  from  the  averments  of  the  complaint,  there  was  no  defect 
of  parties.     Diehl  v.  Lambart,  9  Oiv.  Pro.  R.  267. 

Where  a  farm  in  which  a  party  owned  an  undivided  twelfth  part 
was  partitioned,  but  the  assignee  in  bankruptcy  holding  the  title  of 
such  tenant  in  common  was  not  a  party,  held,  that  the  partition  was 
not  binding  upon  the  assignee,  who  could  either  affirm  or  disaffirm 
it,  that  this  was  a  right  which  he  was  bound  to  exercise  within  a 
reasonable  time,  and  a  sale  by  him  of  the  farm  was  a  disaffirmance. 
Smith  V.  Long,  3  Civ.  Pro.  E.  396.  An  allotment  and  conveyance 
in  partition  held  to  inure  by  way  of  estoppel  in  pais  against  the 
grantor  and  privies  to  a  subsequently  acquired  title.  House  v. 
McCormich,  57  N.  T.  310.  Judgment  and  sale  can  only  affect  the 
parties,  and  if  the  court  has  jurisdiction  and  they  all  desire  the  sale 
to  be  completed  the  purchaser  cannot  object.  Blakeley  v.  Colder, 
15  N.  Y.  617.  A  purchaser  cannot  refuse  to  take  title  on  the 
Actions,  Vol.  II  — 104 
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ground  of  the  alienage  of  the  father  of  two  brothers,  one  of  whom 
inherited  from  the  other,  and  a  claim  that,  therefore,  the  estate 
escheated  and  the  people  should  have  been  parties.  Smith  v.  Mul- 
ligan, 11  Abb.  (N.  S.)  438. 

Final  judgment  entered  on  a  memoranda  opinion,  before  the 
filing  of  the  decision  and  of  the  interlocutory  judgment,  should  be 
reversed.  Burnham  v.  Denihe,  54  App.  Div.  132,  66  Supp.  396. 
On  application  for  final  judgment,  the  court  has  jurisdiction  to 
modify  the  order  confirming  the  report  of  the  referee,  and  the 
interlocutory  judgment,  if  the  conclusion  of  the  referee  was  erro- 
neous.    Smith  V.  Oilliatt,  22  Misc.  246,  49  Supp.  614. 

After  the  entry  of  final  judgment  directing  distribution  of  the 
proceeds  of  sale,  the  court  has  no  power  to  make  an  order  not  in 
terms  amending  the  judgment,  but  directing  that  another  and 
different  distribution  be  made.  Fannon  v.  McNally,  33  App.  Div. 
609,  53  Supp.  1032. 

In  partition  by  a  life  tenant,  who  had  conveyed  a  part  of  her 
life  interest  to  a  third  person,  the  rights  of  the  remaindermen 
should  be  protected  by  the  decree,  and  the  sale  limited  to  the  life 
interest.     O'Toole  v.  O'Toole,  39  App.  Div.  302,  56  Supp.  963. 

In  an  action  for  partition  and  an  accounting,  where  a  defendant 
pleaded  that  he  was  authorized,  as  executor,  to  receive  the  rents 
of  the  property  under  will  proved  in  another  State,  it  was  held 
that  a  judgment  might  be  entered  against  such  defendant  person- 
ally for  the  rents  found  due  plaintiffs.  Brown  v.  Mount,  54  App. 
Div.  604,  66  Supp.  1000. 

A  statement  in  an  interlocutory  judgment  rendered»in  a  partition 
siut,  that  a  certain  beneficiary  imder  a  testamentary  trust  is 
entitled  to  a  specified  portion  of  the  proceeds  of  sale,  is  not  binding 
upon  the  other  beneficiaries  where  their  rights  as  between  them- 
selves were  not  dravm  in  issue,  and  the  final  judgment  merely 
determined  that  one-half  of  the  proceeds  of  sale  should  be  paid  to 
the  executrices  under  the  will  for  the  purposes  of  the  trust  created 
by  it.  Budd  v.'  Cornell,  171  Ji.  Y.  114,  affirming  58  App.  Div. 
207,  68  Supp.  757. 

Where  a  judgment  in  partition  adjudges  that  the  interest  of  the 
co-tenant  is  subject  to  the  lien  of  a  judgment  and  directs  the  referee 
to  pay  into  court  the  moneys  arising  from  the  sale  of  such  interest, 
the  judgment  creditors  do  not  lose  their  interest  in  the  moneys  so 
deposited  by  the  subsequent  expiration  of  ten  years  during  which 
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the  judgment  is  a  lien  upon  real  estate.  The  judgment  in  parti- 
tion transfers  to  the  judgment  creditors  to  the  extent  of  their 
judgments  moneys  deposited  in  court,  and  is  not  simply  a  substitu- 
tion for  a  mere  general  lien  upon  such  moneys  for  the  general  lien 
of  the  judgments  upon  real  estate.  Treacy  v.  Ellis,  45  App.  Div. 
492,  61  Supp.  600,  appeal  dismissed,  162  N.  Y.  607. 

An  interlocutory  judgment  should  make  provision  for  the  pay- 
ment of  a  judgment  lien  apparently  existing  against  the  heir  of 
one  of  the  parties.  Kelly  v.  Werner,  34  App.  Div.  69,  53  Supp. 
1067. 

In  an  order  to  cut  off  rights  of  persons  made  defendants  in  par- 
tition as  unknown  parties,  the  requirements  of  §  1582  that  the 
judgment  must  direct  their  portion  of  the  proceeds  of  the  sale  to  be 
invested  for  their  benefit  must  be  complied  with.  Casey  v.  Casey, 
19  App.  Div.  219,  45  Supp.  877,  reversing  19  Misc.  272,  44  Supp. 
254,  which  holds  that  the  judgment  in  partition  is  conclusive  as  to 
whatever  is  therein  adjudicated,  and  the  title  of  a  purchaser  at  a 
Bale  thereunder  is  not  affected  by  any  irregularity  or  defects  not 
going  to  the  question  of  jurisdicton. 

The  purpose  of  the  statutory  rule  making  a  final  judgment  in 
partition  conclusive,  is  to  give  unqualified  support  to  the  judgment 
and  confirmation.  Prior  v.  Prior,  18  St.  Rep.  566;  s.  c,  15  Civ. 
Pro.  R.  436,  49  Hun,  502. 

The  title  of  a  purchaser  at  a  partition  sale  is  good  not  only  as 
against  the  parties  to  the  action  and  their  representatives,  but 
against  any  person  claiming  from  or  under  such  party  by  title 
accruing  after  the  filing  of  lis  pendens.  Brooks  v.  Ackerly,  16  St. 
Eep.  656. 

Where  the  land  was  in  two  parcels,  but  would  sell  to  better 
advantage  in  such  parcels  than  if  divided  between  the  co-tenants, 
it  was  held  that  it  should  be  sold,  although  one  of  the  parties 
desired  to  have  the  share  set  off  to  retain  for  an  advance  in  price, 
eince,  as  her  interest  was  greater  than  the  value  of  the  smaller  lot, 
she  could  buy  it  in.  Coster  v.  Coster,  50  St.  Rep.  880,  21  Supp. 
203. 

A  deed  from  the  holder  of  an  outstanding  interest,  to  a  defendant 
in  partition,  executed  subsequently  to  the  decree,  will  not  vest  such 
interest  in  the  property  in  the  purchaser  at  a  partition  sale.  Bogert 
V.  Bogert,  6  Supp.  299. 

A  person  in  possession  of  premises  claiming  a  right  for  a  term  of 
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years,  is  not  affected  by  the  judgment  in  an  action  brought  after  the 
commencement  of  such  term  for  partition,  to  which  he  is  not  a 
party.    Moores  v.  Townshend,  54  Supr.  Ct.  245. 

An  order  to  compel  a  purchaser  in  partition  to  take  title  was 
refused  where  he  claimed  that  the  land  was  subject  to  the  lien  of 
the  legacies.  As  the  legatees  were  not  parties  to  the  suit  therein, 
their  rights  could  not  be  adjudicated  and  the  objection  was  not 
frivolous.  Jordan  v.  Poillon,  77  N.  Y.  518.  Where  a  mortgagee 
was  made  a  party  in  an  action  of  partition  and  litigated  the  ques- 
tion as  to  the  validity  of  the  mortgage  therein;  held,  that  the  court 
acquired  jurisdiction  to  adjudicate  the  question,  although  defend- 
ant claimed,  as  a  matter  of  law,  that  affirmative  relief  could  not  be 
given  against  him  in  such  an  action.  Barnard  v.  Onderdonk,  98 
iN".  Y.  158.  A  judgment  in  partition  of  land  held  by  parties,  which 
directs  a  partition  by  the  commissioners,  and  charges  a  mortgage 
held  by  one  party  covering  the  undivided  interest  of  the  other  upon 
the  separate  share  of  the  latter,  is  not,  where  no  decision  has 
already  been  made,  a  bar  to  the  foreclosure  of  the  mortgage. 
Beid  V.  Gardner,  65  K  Y.  578. 

A  sale  in  a  partition  of  lands  did  not  cut  off  the  lien  of  the 
creditor  of  the  ancestor.  Mead  v.  Jenkins,  27  Hun,  570,  affirmed, 
95  N.  Y.  31.  A  sale  in  an  action  of  partition  which  is  confirmed 
by  the  final  jiidgment  is  binding  and  conclusive  on  all  the  parties  to 
the  action,  who  have  duly  appeared  or  been  served  in  the  action, 
and  upon  their  legal  representatives.  Although  every  purchaser  at 
the  partition  sale  is  entitled  to  a  title  which  shall  be  reasonably 
free  from  dispute,  yet,  where  a  duly  appointed  guardian  ad  litem, 
of  an  infant  defendant  neglects  to  object  to  the  fact  that  the  action 
is  improperly  brought  by  the  tenant  by  the  curtesy,  a  judgment  and 
sale  therein  is  not  rendered  invalid.  An  objection  by  a  purchaser 
that  the  property  is  subject  to  sale  for  the  debts  of  a  decedent,  is 
sufficiently  answered  by  showing  that  such  decedent  left  sufficient 
personal  property  to  pay  all  claims  against  the  estate.  Beed  v. 
Beed,  13  Civ.  Pro.  R.  109,  46  Him,  212,  affirmed,  107  K  Y.  545. 
This  case  was  followed  in  Prior  v.  Prior,  49  Hun,  502.  An  adju- 
dication in  an  action  of  partition  that  a  particular  conveyance  is 
only  a  mortgage,  is  binding  on  all  the  parties  to  the  action.  Manolt 
V.  Petrie,  65  How.  206. 

One  of  the  tenants  by  the  entirety,  who  is  not  a  party  to  an 
action  of  partition,  cannot  be  put  out  of  possession  under  the 
judgment.     O'Conor  v.  McMahon,  26  St.  Eep.  596. 
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A  judgment  in  partition  may  be  vacated  like  other  judgments. 
Where  the  title  to  a  portion  set  oflf  to  one  party  failed,  it  was  held 
that  the  judgment  might  be  opened  and  a  new  partition  ordered, 
but  in  view  of  the  lapse  of  ten  years  and  the  complicated  nature  of 
the  case,  the  parties  were  left  to  a  new  action.  Marvin  v.  Marvin, 
1  Abb.  K  C.  372. 

Where,  by  the  interlocutory  judgment  in  an  action  of  partition, 
it  is  decreed  that  a  mortgage  upon  the  premises,  more  than  twenty 
years  past  due  at  the  commencement  of  the  action,  was  valid,  and 
that  there  was  due  thereon  a  certain  amount  beside  certain  taxes 
paid  by  the  mortgagee,  who  was  made  a  party  defendant  in  the 
partition  action,  the  final  judgment  should  provide  that  the  neces- 
sary expenses  of  the  partition  sale  and  the  taxes  should  first  be  paid 
and  that  the  balance  be  paid  to  the  defendant  mortgagee  on  account 
of  his  mortgage.  Ooehbles  v.  Morrisey,  53  Misc.  424,  103  Supp. 
386. 

Final  Judgment  —  Short  Form. 

Caption.) 

SUPREME  COURT  —  Richmond  County. 


Edward  Logan,  Daniel  Logan,  Margaret 
Logan,  Wife  of  the  said  Daniel  Logan;  Ed- 
ward Logan,  Jr.,  and  John  Logan, 

agst. 

David  McConnity  and  Others. 


This  action  having  been  brought  on  for  hearing  upon  the  pleadings 
and  proceedings  and  the  report  of  John  J.  Kenney,  Esq.,  the  referee 
herein,  dated  the  17th  day  of  April,  1905,  and  verified  the  23d  day 
of  April,  1905,  by  which  it  appears  that  the  premises  described  in  the 
interlocutory  judgment  in  this  action  have  been  sold  for  the  sum  of 
ten  thousand  five  hundred  and  forty-five  dollars  ($10,545)  and  on 
reading  and  filing  proof  of  due  service  of  notice  of  this  motion  on  all 
the  defendants  who  have  appeared,  and  .after  hearing  William  H. 
Good,  Esq.,  representing  Hun  &  Johnston,  Bsqs.,  attorneys  for  the 
plaintiffs,  Dewitt  Stafford,  Esq.,  guardian  ad  litem  for  Lizzie  Mc- 
Connity  and  others,  and  Cephas  Brainerd,  Esq.,  attorney  for  Patrick 
J.  Foley,  individually  and  as  administrator,  etc., 

Now,  on  motion  of  Hun  &  Johnston,  Esqs.,  attorneys  for  the  plain- 
tiffs, it  is 

Adjudged,  that  said  report  and  the  sales  therein  mentioned  be,  and 
the  same  are  hereby,  in  all  things,  confirmed,  and  that  said  referee 
execute  to  the  purchasers  upon  such  sales  a  conveyance  of  the  prop- 
erty sold  upon  their  complying  in  all  respects  with  the  terms  upon 
which  the  sales  were  made,  as  stated  in  said  referee's  report.    That  the 
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said  referee  first  deduct  from  the  proceeds  of  sale  his  fees  and  dis- 
bursements; that  the  said  referee  pay  all  taxes,  assessments,  water 
rents  and  inheritance  taxes  which  are  liens  upon  the  property  sold  and 
redeem 'the  property  sold  from  any  sales  for  impaid  taxes,  assessments 
or  water  rates  which  have  not,  apparently,  become  absolute,  and  that 
the  costs  and  expenses  of  this  proceeding,  including  an  additional 
allowance  of  $300,  which  are  hereby  adjusted  according  to  law  at  the 
Sum  of  $614.62,  be  deducted  from  the  proceeds  of  such  sale,  and  that 
said  referee  pay  the  same  to  the  plaintiffs'  attorneys. 

It  is  further  ordered  and  adjudged,  that  said  referee  pay  to  the 
guardian  ad  litem  of  the  infant  defendants  out  of  the  proceeds  of 
such  sale  the  sum  of  $150  in  full  of  costs  and  allowance,  which  is 
allowed  to  him  for  his  fees  in  this  action ;  and  that  he  pay  to  Cephas 
Brainerd,  Esq.,  attorney  for  Patrick  J.  Foley,  individually  and  as 
administrator,  etc.,  of  Ellen  Logan  Foley,  the  sum  of  $70  tinr  for  his 
costs  in  this  action  to  be  taxed;  and  whereas  the  referee  in  this  action 
ascertained  the  debts  due  by  Ellen  Logan  Foley  at  the  time  of  her 
death,  which  are  specified  in  his  report  and  in  the  interlocutory  judg- 
ment herein,  and  that  there  was  not  sufficient  personal  property  to  pay 
the  same,  and  said  interlocutory  judgment  directing  that  said  claims 
therein  specified  be  paid  by  the  referee  out  of  the  proceeds  of  the  sale, 
it  is  further  ordered  that  said  referee  pay  the  debts  of  the  said  Ellen 
Logan  Foley  mentioned  in  the  interlocutory  judgment  in  this  action, 
and  that  the  premises  in  said  interlocutory  judgment  mentioned  be 
sold  free  from  the  debts  of  the  said  Ellen  Logan  Foley,  and  that  the 
conveyance  by  the  referee  to  the  respective  purchasers  convey  the 
property  free  from  any  debt  of  hers. 

It  is  further  ordered  and  adjudged,  that  the  said  referee  pay  and 
distribute  the  residue  of  the  proceeds  of  said  sale  remaining  after 
paying  therefrom  the  said  costs,  expenses,  taxes  and  assessments,  as 
follows : 

One-fourth  part  thereof  to  Daniel  Logan  and  Margaret  Logan,  his 
wife. 

One-fourth  part  thereof  to  Edward  Logan,  Jr. 

One-fourth  part  thereof  to  John  Logan,  and  the  remaining  one- 
fourth  part  thereof  he  deposit  in  court,  by  paying  the  same  to  the 
County  Treasurer  of  Eichmond  County,  to  be  invested  for  the  benefit 
of  Bridget  McConnity,  Thomas  McConnity,  Mary  McConnity  and 
Lizzie  McConnity;  that  the  shares  of  all  the  plaintiffs  in  this  action 
be  paid  to  them  and  their  receipts  for  the  same  to  be  a  full  satisfaction 
and  discharge  to  said  referee. 

It  is  further  ordered  and  adjudged  that  said  purchaser  be  let  into 
possession  of  the  said  property,  and  that  any  of  the  parties  to  this 
action  wlio  may  be  in  possession  of  said  premises,  or  any  part  thereof, 
and  any  person  who,  since  the  commencement  of  this  action,  has  come 
into  the  possession  of  said  property  sold,  or  any  part  thereof,  deliver 
possession  thereof  to  such  purchaser  on  production  of  the  referees 
deed  of  said  premises. 

And  it  is  further  ordered,  that  said  referee  make  a  report  of  hia 
proceedings  under  this  judgment. 

Granted  at  the  Kings  County  Special  Term  and  ordered  certified 
to  Eichmond  County  to  be  there  entered.  W.  J.  G. 

J.  S.  C. 
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Final  Judgment,  with  Special  Provisions. 
(Caption.) 
SUPREME  COURT  — Albany  County. 


JOHN  W.   McHARG  and  HAREIETTE   D. 
McHARG,  HIS  Wife,  Plaintifts, 

agst, 

RUFUS  K.  McHAR,G  and  HARRIET  S. 
McHARG,  HIS  Wife,  and  Othebs,  De- 
fendants. 


This  cause  coming  on  for  a  final  hearing,  upon  the  report  of  the 
referee  appointed  to  make  a  sale  of  the  property  sought  to  be  par- 
titioned in  this  action,  which  report  bears  date  on  the  10th  day  of 
May,  1903,  and  due  notice  having  been  given  to  the  attorneys  for 
parties  defendant  who  have  appeared  herein,  and  to  the  guardians 
ad  litem  of  the  infant  defendants,  of  this  application  for  the  confirma- 
tion of  said  report  and  for  final  judgment  thereupon,  and  after  hear- 
ing Marcus  T.  Hun,  on  behalf  of  the  plaintiffs,  and  James  Fenimore 
Cooper,  Esq.,  guardian  ad  litem  for  the  infant  defendant  Katharine 
F.  Clarke,  and  after  due  deliberation  having  been  had,  now,  on  motion 
of  Marcus  T.  Hun,  attorney  for  the  plaintiffs,  it  is 

Ordered,  adjudged  and  decreed,  that  said  report  and  the  sale  therein 
mentioned  be,  and  the  same  are  hereby  in  all  things  confirmed,  and 
that  said  referee  execute  to  the  purchaser,  upon  said  sale,  a  conveyance 
of  the  property  sold,  he  having  complied  in  all  respects  with  the  terms 
upon  which  the  said  sale  was  made;  and  that  the  said  referee  first 
deduct  from  the  proceeds  of  said  sale  his  fees  and  disbursements  to 
which  he  is  entitled  on  such  sale,  and  which  amount  to  seventy-seven 
-^  (77  ttpt)  dollars.  That  he  pay  to  Marcus  T.  Hun,  attorney  for 
the  plaintiffs,  the  costs  and  expenses  of  the  proceedings  in  this 
suit,  including  an  additional  allowance  of  five  per  cent,  which  are 
adjusted  according  to  law  at  the  sum  of  four  hundred  and  sixty  one 
vk  (461  As)  dollars.  That  he  pay  to  James  Fenimore  Cooper,  Esq., 
guardian  ad  litem  of  the  infant  defendant  Katharine  P.  Clarke,  out 
of  the  proceeds  of  such  sale  the  sum  of  twenty-five  (35)  dollars  for 
his  fees  in  this  action. 

It  is  further  ordered  and  adjudged,  that  said  referee,  out  of  the 
residue  of  said  proceeds  of  sale  remaining  after  paying  the  costs  and 
expenses  aforesaid,  pay  and  distribute  the  same  as  follows : 

Two  twenty-thirds  thereof  to  the  plaintiff  John  W.  McHarg;  the 
plaintiff  Harriette  D.  McHarg,  wife  of  the  said  John  W.  McHarg, 
having  released  her  inchoate  right  of  dower  in  said  premises  to  her 
said  husband. 

To  the  defendants  Eichard  P.  Marvin,  Jr.,  John  M.  "Wood,  Sophia 
K.  Porter,  Frances  N.  Forbes,  Katharine  N.  Cornell,  Sarah  James 
Hall,  Margaret  B.  Cassort,  Grace  Ann  Mattocks  and  Mary  E.  Good- 
rich, each  one  tewnty-third  part  thereof. 


1656 


PAETITIOW. 


To  the  defendant  Euf us  K.  McHarg,  one  twenty-third  part  thereof 
on  his  obtaining  the  release  of  his  wife,  the  defendant  Harriet  S. 
MeHarg,  to  him  of  her  inchoate  dower  interest  in  said  premises, 
duly  executed  and  acknowledged  as  required  by  law ;  or  if  said  Harriet 
S.  McHarg  shall  not  execute  such  release,  then  that  said  referee  pay 
over  to  her  out  of  said  one  twenty-third  part  the  sum  of  eight  ^ 
(8t^)  dollars  which  is  hereby  fixed  as  the  proportional  value  of  her 
said  dower  right  according  to  the  principles  of  law  applicable  to 
annuities  and  survivorships,  in  full  discharge  of  her  said  dower  right, 
the  balance  to  said  Eufus  K.  McHarg. 

To  the  defendant  Charles  K.  McHarg,  one  twenty-third  part  thereof 
on  his  obtaiuing  the  release  of  his  wife,  the  defendant  Harriet  P. 
McHarg,  to  him  of  her  inchoate  dower  interest  in  said  premises,  duly 
executed  and  acknowledged  as  required  by  law;  or  if  said  Harriet  P. 
McHarg  shall  not  execute  such  release,  then  that  said  referee  pay  over 
to  her  out  of  said  one  twenty- third  part  the  sum  of  eight  t^(8  -m) 
dollars,  which  is  hereby  fixed  as  the  proportional  value  of  her  said 
dower  right  according  to  the  principles  of  law  applicable  to  annuities 
and  survivorships,  in  full  discharge  of  her  said  dower  right,  and  the 
balance  to  said  Charles  K.  McHarg. 

To  the  defendant  William  N.  McHarg,  one  twenty-third  part  thereof 
on  his  obtaining  the  release  of  his  wife,  the  defendant  Selima  S. 
McHarg,  to  him  of  her  inchoate  dower  interest  in  said  premises, 
duly  executed  and  acknowledged  as  required  by  law ;  or  if  said  Selima 
S.  McHarg  shall  not  execute  such  release,  then  that  said  referee  pay 
over  to  her  out  of  said  one  twenty-third  part  the  sum  of  nine  it^ 
(9ito)  dollars,  which  is  hereby  fixed  as  the  proportional  value  of  her 
said  dower  right,  according  to  the  principles  of  law  applicable  to 
annuities  and  survivorships,  in  full  discharge  of  her  said  dower  right, 
and  the  balance  to  said  William  N".  McHarg. 

To  the  defendant  Henry  K.  McHarg,  one  twenty-third  part  thereof 
on  his  obtaining  the  release  of  his  wife,  the  defendant  Fredericka  B. 
McHarg,  to  him  of  her  inchoate  dower  interest  in  said  premises,  duly 
executed  and  acknowledged  as  required  by  law;  or  if  said  Frederieka 
B.  McHarg  shall  not  execute  such  release,  then  that  said  referee  pay 
over  to  her  out  of  said  one  twenty-third  part,  the  sum  of  thirteen  nn 
(13 /A)  dollars,  which  is  hereby  fixed  as  the  proportional  value  of  her 
said  dower  right  according  to  the  principles  of  law  applicable  to 
annuities  and  survivorships,  in  full  discharge  of  her  said  dower  right, 
and  the  balance  to  said  Henry  K.  McHarg. 

To  the  defendant  Franklin  Clarke,  one  twenty-third  part  thereof 
on  his  obtaining  the  release  of  his  wife,  the  defendant  Louie  0. 
Clarke,  to  him  of  her  inchoate  dower  interest  in  said  premises,  duly 
executed  and  acknowledged  as  required  by  law;  or  if  said  Louie  0. 
Clarke  shall  not  execute  such  release,  then  that  said  referee  pay  over 
to  her  out  of  said  one  twenty-third  part,  the  sum  of  fourteen  rn 
'(14^)  dollars,  which  is  hereby  fixed  as  the  proportional  value  of 
her  said  dower  right  according  to  the  principles  of  law  applicable  to 
annuities  and  survivorships,  in  full  discharge  of  her  said  dower  right, 
and  the  balance  to  said  Franklin  Clarke. 

To  the  defendant  Selden  E.  Marvin,  one  twenty-third  part  thereof 
on  his  obtaining  the  release  of  his  wife,  the  defendant  Katharine  L. 
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Marvin,  to  him  of  her  inchoate  dower  interest  in  said  premises,  duly 
executed  and  acknowledged  as  required  by  law;  or  if  said  Katharine 
L.  Marvin  shall  not  execute  such  release,  then  that  said  referee  pay 
over  to  her  out  of  said  one  twenty-third  part,  the  sum  of  thirteen  t'oV 
(13tij  )  dollars,  which  is  hereby  iixed  as  the  proportional  value  of 
her  said  dower  right  according  to  the  principles  of  law  applicable  to 
Einnuities  and  survivorships,  in  full  discharge  of  her  said  dower  right, 
and  the  balance  to  the  said  Selden  E.  Marvin. 

To  the  defendant  Eobert  N.  Marvin,  one  twenty-third  part  thereof 
on  his  obtaining  the  release  of  his  wife,  the  defendant  Elizabeth 
Marvin,  to  him  of  her  inchoate  dower  interest  in  said  premises,  duly 
executed  and  acknowledged  as  required  by  law;  or  if  said  Elizabeth 
Marvin  shall  not  execute  such  release,  then  that  said  referee  pay 
over  to  her  out  of  said  one  twenty-third  part  the  sum  of  sixteen  ^^^ 
(16-^)  dollars,  which  is  hereby  fixed  as  the  proportional  value  of 
her  said  dower  right  according  to  the  principles  of  law  applicable 
to  annuities  and  survivorships,  in  full  discharge  of  her  said  dower 
right,  and  the  balance  to  said  Eobert  IST.  Marvin. 

To  the  defendant  David  P.  Cassort,  one  twenty-third  part  thereof 
on  his  obtaining  the  release  of  his  wife,  the  defendant  Flora  A.  Cas- 
Bort,  to  him  of  her  inchoate  dower  interest  in  said  premises,  duly 
executed  and  acknowledged  as  required  by  law;  or  if  said  Flora  A. 
Cassort  shall  not  execute  such  release,  then  that  said  referee  pay  over 
to  her  out  of  said  one  twenty-third  part,  the  sum  of  fifteen  ^\  (IS/o'^) 
dollars,  which  is  hereby  iixed  as  the  proportional  value  of  her  said 
dower  right  according  to  the  principles  of  law  applicable  to  annuities 
and  survivorships,  in  full  discharge  of  her  said  dower  right,  and  the 
balance  to  said  David  P.  Cassort. 

That  the  said  referee  pay  into  the  surrogate's  court  of  the  County 
of  Chautauqua  one  twenty-third  part  thereof,  to  be  there  distributed 
under  the  last  will  and  testament  of  Eobert  Newland,  deceased;  and 
that  the  said  referee  bring  into  court  to  be  invested  in  permanent 
securities  at  interest,  in  their  names  and  for  their  benefit,  the  remain- 
ing three  one  twenty-third  parts  thereof  of  said  residue  to  which  the 
infant  defendants  Katharine  F.  Clarke,  Isabella  Marvin  and  Maud 
Marvin  are  entitled,  by  paying  over  the  same  to  the  County  Treasurer 
of  Albany  County. 

It  is  further  ordered  and  adjudged,  that  said  referee  take  receipts 
for  the  amounts  so  paid  by  him,  and  file  them  with  his  report  to  be 
made  subsequent  hereto,  and 

It  is  further  ordered  and  adjudged,  that  the  said  purchaser  be  let 
into  possession  of  the  said  property,  and  that  any  of  the  parties  to 
this  action  who  may  be  in  possession  of  said  premises  or  any  part 
thereof,  and  any  person  who  since  the  commencement  of  this  action 
has  come  into  the  possession  of  said  property  sold  or  any  part  thereof, 
deliver  possession  thereof  to  such  purchaser  on  production  of  the 
referee's  deed  of  said  premises. 

It  is  further  ordered  that  the  said  referee  make  a  report  of  his 
proceedings  under  this  judgment. 

It  is  further  ordered,  adjudged,  and  decreed,  that  the  plaintiff 
John  W.  McHarg  be  and  he  is  hereby  discharged  from  all  liability  and 
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accountability  for  any  rents  received  by  him  from  said  premises  since 
the  death  of  Jane  Barker. 

The  following  is  a  description  of  the  property  sold : 
(Insert  description.) 

D.  CADY  HEREICK, 
Jus.  Sup.  Ct. 

Sub.  2.     Distribution  of  Proceeds  of  Sale.    §§  1580,  1581. 

§   1580.  Distribntion  of  proceeds. 

The  proceeds  of  a  sale,  after  deducting  therefrom  the  costs  and  expenses 
chargeable  against  them,  must  be  immediately  awarded  to  the  parties  whose 
rights  and  Interests  have  been  sold,  in  proportion  thereto.  The  sum  charge- 
able upon  any  share,  to  satisfy  a  lien  thereon,  must  be  paid  to  the  creditor, 
or  retained,  subject  to  the  order  of  the  court;  and  the  remainder,  except  as 
otherwise  prescribed  in  this  article,  must  be  paid,  by  the  officer  making  the 
sale,  to  the  party  owning  the  share,  or  his  legal  representatives,  or  into  court 
for  his  use.  Within  sixty  days  after  the  entry  of  final  judgment,  unless  such 
time  be  extended  by  an  order  of  the  court  entered  in  the  office  of  the  clerk 
within  said  sixty  days,  the  officer  making  the  sale  must  file  with  the  clerk  his 
report  under  oath  of  the  disposition  of  the  proceeds  of  the  sale,  accompanieJ 
by  the  vouchers  of  the  persons  to  whom  payments  were  ordered  to  be  made. 

§  1581.  Shares  of  infants. 

Where  a  party  entitled  to  receive  a  portion  of  the  proceeds  is  an  infant, 
the  court  may  direct  it  to  be  invested  in  permanent  securities  in  the  name  and 
for  the  benefit  of  the  infant,  or  it  may  direct  it  to  be  paid  over  to  the  general 
guardian  of  the  said  infant  when  the  guardian  shall  have  executed  to  such 
infant  a  bond  with  two  sureties  which  shall  be  approved  by  the  court;  or,  if 
any  of  the  moneys  arising  from  the  proceeds  of  such  sale  shall  have  been  paid 
to  the  county  treasurer,  and  on  due  proof  that  such  money  has  remained  unin- 
vested in  permanent  securities  for  the  space  of  three  months,  may  direct  the 
same  to  be  paid  to  the  general  guardian  of  such  infant  upon  his  giving  an 
undertaking  in  an  amount  and  with  securities  satisfactory  to  the  court  for 
the  faithful  execution  of  his  trust.  In  the  case  of  an  infant  residing  without 
the  State,  and  having  in  the  State  or  country  where  he  or  she  resides  a  general 
guardian,  or  person  duly  appointed  under  the  laws  of  such  State  or  country, 
to  the  control  and  entitled,  by  the  laws  of  such  State  or  country,  to  the  cus- 
tody of  the  money  of  such  infant,  the  court,  upon  satisfactory  proof  of  such 
tacts  and  of  the  sufficiency  of  the  bond  or  security  given  by  such  general 
guardian  or  person  in  such  State  or  country  by  the  certificate  of  a  judge  of  a 
court  of  record  of  such  State  or  country,  or  otherwise,  may  direct  that  the 
portion  of  such  infant  arising  upon  such  sale  shall  be  paid  over  to  such 
general  guardian  or  person. 

The  amendment  of  1908  to  §  1580  requires  the  report  of  sale  to 
be  verified  and  accompanied  by  vouchers. 

The  precedents  given  under  Sub.  1  of  this  article  immediately 
preceding,  contain  full  and  explicit  directions  for  distribution  of 
the  fund. 

Where  a  widov?  makes  no  claim  for  dower  within  one  year,  her 
election  to  accept  the  provisions  of  her  husband's  vnll  in  heu 
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thereof  becomes  fixed  and  settled,  and  cannot  be  affected  by  a 
subsequent  incorrect  claim  in  an  action  for  partition  that  he  devised 
all  his  real  estate  to  her,  and  in  case  of  her  death  before  a  sale,  her 
administrator  is  entitled  to  the  proceeds  of  the  interest  so  devised. 
Duffy  V.  Duffy,  53  St.  Eep.  578;  s.  c,  70  Hun,  135. 

A  judgment  directing  a  sale  thereunder  in  an  action  in  partition 
brought  by  remaindermen,  while  there  was  an  existing  life  estate, 
is  not  void,  the  court  having  jurisdiction  of  the  subject  of  the  action 
and  the  parties  to  it.     Prior  v.  Prior,  15  Civ.  Pro.  E.  436. 

The  provisions  of  §  1582,  as  amended  by  Chapter  39,  Laws  of 
1889,  authorizing  a  special  term,  in  an  action  of  partition,  to  dis- 
pose of  certain  unclaimed  proceeds,  were  held  to  be  unconstitu- 
tional as  authorizing  the  court  to  divest  unknovm  heirs  who  may 
exist  and  are  not  presumed  to  be  dead,  and  vest  other  and  different 
persons  with  such  funds,  and  thus  deprive  persons  of  their  prop- 
erty without  due  process  of  law.  People  ex  rel.  Miller  v.  Rider, 
124  K  Y.  500,  36  St.  Eep.  468,  reversing  58  Hun,  407,  34  St. 
Eep.  822. 

This  decision  was  made  in  March,  1891.  It  will  be  noted  that 
this  section  was  amended  by  Laws  of  1891,  page  709.  The  same 
case  came  up  and  was  disposed  of,  65  Hun,  175,  upon  the  Code  as 
it  then  stood,  and  another  amendment  was  made  in  1893. 

Where  a  decree  in  partition  directs  a  third  of  the  proceeds  of  the 
eale  to  be  invested  for  the  benefit  of  the  widow,  and  that  upon  her 
death  it  be  divided  into  as  many  parts  as  there  are  heirs  and  paid 
to  the  heirs  respectively  by  name,  if  any  of  the  heirs  die  in  the  life- 
time of  the  widow,  their  executors  or  administrators  and  not  their 
heirs,  as  such,  are  entitled  to  receive  the  respective  shares  of  those 
so  dying.     Robinson  v.  McGregor,  16  Barb.  531. 

Where  an  undivided  share  of  real  estate  was  devised  to  a  husband 
in  trust  for  his  wife  during  her  natural  life,  and  after  her  death  to 
her  heirs  forever,  subject  to  a  life  estate  to  her  husband  after  the 
death  of  the  wife,  it  was  held  that  the  proceeds  must  be  paid  into 
court.  Nohle  v.  Cromwell,  6  Abb.  59,  affirmed,  27  How.  289  (Ct. 
of  App. ) .     See  Mead  v.  Mitchell,  5  Abb.  92. 

Where  a  judgment  in  partition  directs  the  referee,  on  selling,  to 
pay  off  taxes  and  assessments,  which  are  liens  upon  property,  before 
making  distribution  of  the  proceeds  of  sale,  the  purchaser,  who  ia 
subsequently  obliged  to  pay  such  liens,  is  not  confined  to  an  action, 
but  may  move  in  the  partition  suit  to  compel  the  referee  to  pay ; 
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Weseman  v.  Wingrove,  85  E^.  Y.  353;  the  question  as  to  the 
distribution  of  the  proceeds  of  sale  of  any  undivided  share  of  the 
premises,  between  owner  and  incumbrancer,  is  collateral  to  the 
main  purpose  of  the  action;  the  court  having  jurisdiction  of  the 
fund  adjudges  how  distribution  shall  be  made.  Raided  v.  Rai- 
ded, 55  ]Si.  Y.  442. 

The  rule  that  in  equitable  actions  the  court  is  not  restricted  to 
the  mere  remedy  demanded,  and  will  adjust  all  the  equities,  ap- 
plied where  an  action  was  brought  for  partition  of  a  testatrix's 
realty  among  her  heirs-at-law,  and  a  creditor  for  services  rendered 
her,  who  was  a  party,  set  up  that  there  was  no  personal  estate  to 
pay  his  claim,  and  asked  that  it  be  paid  out  of  the  proceeds,  the 
"  court  holding  that  there  was  no  lien,  as  the  judgment  had  been 
recovered  against  the  executor,  and  not  the  testatrix  in  her  lifetime, 
and  that,  by  her  will,  she  had  charged  her  debts  on  her  real  estate. 
Hibbard  v.  Dayton,  32  Hun,  220. 

After  sale  in  partition,  a  referee  was  appointed  to  take  proof  of 
the  rights  and  interests  of  the  respective  parties  and  claimants  in 
the  fund.  It  was  held  that  only  those  parties  who  filed  excep- 
tions to  the  referee's  report  could  appeal  to  the  Court  of  Appeals. 
A  judgment  against  an  executor  for  debt  due  from  the  ancestor 
is  not  a  lien,  either  at  law  or  in  equity,  upon  shares  of  real  estate 
conveyed  or  devised,  and  such  shares  cannot  be  charged  with  its 
payment.  Citing  Sharpe  v.  Freeman,  45  IsT.  Y.  802;  Dodge  v. 
Stevens,  94  IST.  Y.  209.  It  seems  that  the  debts  of  a  decedent 
can  only  be  ordered  paid  out  of  his  real  estate,  or  by  his  heirs  or 
devisees,  in  the  manner  provided  by  statute.  Piatt  v.  Piatt,  105 
N".  Y.  488.  It  was  subsequently  held  at  General  Term  in  the  same 
case  that  the  court  had  power  in  the  action  of  partition  to  adjust 
the  rights  of  the  parties,  and  charge  any  person's  share  who  was  a 
party  with  an  amount  due  the  other  parties  —  it  appearing  that 
justice  and  equity  required  such  adjustment.  Piatt  v.  Piatt,  15 
St.  Kep.  285. 

"Where  a  dispute  arises  as  to  title  to  the  funds  arising  on  sale, 
which  has  been  deposited  with  the  county  treasurer,  it  seems  that 
such  dispute  must  be  settled  by  action  and  not  by  an  order  in 
partition  suit.     Matter  of  Castle,  2  St.  Eep.  362. 

Before  a  party  is  entitled  to  receive  his  share  of  the  proceeds  of 
the  sale  he  must  extinguish  liens  he  may  have  against  the  prop- 
erty.    EvaHs  V.  Woods,  25  St.  Kep.  498. 
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And  the  heir  may  he  required  to  pay  any  indebtedness  he  owes 
the  estate  out  of  his  share.    Plait  v.  Piatt,  15  St.  Eep.  285. 

Where  a  mortgage  held  by  one  of  the  defendants  has  been 
declared  void  in  an  actien  of  foreclosure,  no  portion  of  the  pro- 
ceeds of  the  sale  should  be  held  to  meet  its  payment.  Foster  v. 
Roche,  4  N.  Y.  Supp.  605,  s.  c,  21  St.  Eep.  748. 

Where  real  estate  owned  by  tenants  in  common,  one  of  whom 
was  an  infant,  is  sold  under  judgment  in  partition,  the  portion  of 
the  proceeds  belonging  to  the  infant  remains  impressed  with  the 
character  of  real  estate.     Horton  v.  McCoy,  47  N.  Y.  21. 

Where  the  interlocutory  judgment  provides  for  a  gross  sum  in 
satisfaction  of  a  tenancy  by  the  curtesy,  and  the  life  tenant  dies 
before  the  sale,  the  proceeds  should  not  be  charged  with  the  sup- 
posed value  of  such  life;  the  Special  Term  has  power  to  correct 
judgment  so  as  to  conform  it  to  the  new  state  of  facts.  Mingay 
V.  Lackey,  142  N.  Y.  449,  60  St.  Kep.  98,  affirming  74  Hun,  89, 
57  St.  Kep.  270,  26  Supp.  161. 

Where  an  application  is  made  to  a  court  by  an  attorney  in  fact 
for  payment  of  the  share  of  a  party  in  the  proceeds  of  the  sale,  it 
is  prudent  to  obtain  the  sanction  of  the  court  to  such  payment, 
and  when  no  doubt  is  shown  as  to  the  authenticity  of  the  power 
of  attorney,  payment  should  be  direct  to  him,  and  the  order 
directing  payment  to  the  chamberlain  under  such  circumstances  is 
improper.     Lythgoe  v.  Smith,  140  IST.  Y.  442,  55  St.  Rep.  828. 

Wherei  no  order  has  been  made  as  to  the  investment  of  the 
shares  of  infants,  and  the  chamberlain  has  invested  them  with 
other  funds  in  securities  of  large  amount,  but  is  prepared  to  sub- 
stitute other  moneys  in  their  place,  there  is  no  permanent  invest- 
ment as  required  by  §  1581,  and  the  court  then  has  power  to 
direct  their  payment  to  the  general  guardian.  Thurston  v.  Wil- 
Iwr  Trust  Co.,  7  Misc.  392,  57  St.  Rep.  561,  27  Supp.  923. 

Where  final  judgment  directs  the  shares  of  infants  to  be  paid 
mto  court  to  be  invested  in  permanent  securities  for  their  benefit, 
and  such  investment  h.as  been  made  by  the  chamberlain,  the  court 
cannot  thereafter  direct  such  shares  to  be  paid  to  the  general 
guardian  of  the  infants.     Flyrm  v.  Lynch,  23  Civ.  Pro.  E.  369. 

A  judgment  is  irregular  which  provides  that  the  share  of  a  party 
m  the  proceeds  of  sale  shall  be  paid  to  the  party  or  his  attorney. 
Section  1580  directs  the  costs  alone  are  to  be  paid  to  the  attorney 
and  the  shares  of  the  proceeds  of  the  sale  to  the  parties.  McKenna 
V.  Duffy,  64  Hun,  597. 
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After  sale  under  final  judgment  and  the  appointment  of  a 
referee  to  distribute  the  proceeds,  a  party  who  consented  to  the 
judgment  cannot,  on  motion  to  confirm  the  referee's  report 
question  the  correctness  thereof.  Howells  v.  McOraw,  97  App. 
Div.  460,  90  Supp.  1. 

Where  an  administrator  paid  transfer  tax  upon  real  property 
out  of  the  personal  estate,  an  allowance  therefor  may  be  made 
him  out  of  the  proceeds  of  the  sale  in  partition.  Hughes  v. 
QoUen,  44  Misc.  128,  89  Supp.  765. 

In  Johnson  v.  Weir,  72  App.  Div.  325,  76  Supp.  76,  it  was 
held  that  certain  claims  which  had  been  adjudged  by  the  surro- 
gate's decree  were  not  equitable  liens  upon  the  real  estate  of 
decedent,  and  that  the  court  properly  refused  to  direct  such  claims 
to  be  paid  from  the  proceeds  of  his  sale  in  partition. 

The  provisions  in  terms  of  sale  that  "  all  taxes  and  assessments, 
duly  confirmed  and  payable,  which  at  the  time  of  this  sale  are 
liens  or  incumbrances  upon  said  premises,  will  be  allowed  by  the 
referee  out  of  the  purchase  money,"  refers  only  to  taxes  and  as- 
sessments, duly  confirmed  and  payable,  which  were  liens  upon  the 
premises  on  the  day  of  sale.  Ainslie  v.  Hides,  13  App.  Div, 
388,  43  Supp.  47,  affirmed  on  opinion  below,  153  N.  Y.  643. 

The  proceeds  of  a  sale  in  partition  of  the  lands  of  a  decedent 
cannot  be  applied  directly  to  the  payment  of  the  latter's  debts, 
but  must  be  deposited  subject  to  the  establishment  of  the  claims 
in  a  surrogate's  court.  Jouffret  v.  Leppin,  20  App.  Div.  455, 
Supp.  392. 

An  executor  who  has  paid  taxes  levied  prior  to  his  testator's 
death  to  prevent  the  sale  of  the  land  for  such  taxes,  is  entitled 
to  be  reimbursed  therefor  from  the  proceeds  of  a  sale  of  the  land 
in  partition.     Krueger  v.  8chlim.ger,  19  Misc.  221,  43  Supp.  305. 

A  legacy  of  a  widow  in  lieu  of  dower  is  in  the  nature  of  a  debt 
of  the  estate,  and  where  there  is  not  sufficient  personalty  to  pay 
the  same,  provision  for  its  payment  should  be  made  out  of  the 
real  property.     Wilmot  v.  Rohinson,  42  Misc.  244,  86  Supp.  575. 

The  court  will  not  direct  payment  of  proceeds  of  sale  in  parti- 
tion to  the  surrogate  for  the  benefit  of  the  judgment  creditor  of 
the  decedent,  who  failed  to  commence  his  action  within  three  years 
after  the  issuing  of  letters  of  administration.  Early  v.  Kom,  89 
Sup.  392. 

In  partition  proceedings,  where  the  validity  of  a  mortgage  is 
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attacked,  but  the  issue  is  decided  in  favor  of  the  mortgagee,  he  is 
entitled  to  the  proceeds  of  the  partition  sale  after  the  payment 
of  the  necessary  expenses  of  the  sale  and  the  taxes  constituting  a 
lien  upon  the  property,  before  the  deduction  of  costs  of  the  suit. 
GoebUes  v.  Morrisey,  53  Misc.  Kep.  424,  103  Supp.  386. 

Report  of  Distribution  by  Eeferee. 

SUPPEME  COUKT. 


AMASA  HUMPHREY 

agst. 

EGLIN  HOKNTBECK  et  al. 


To  the  Supreme  Court  of  the  State  of  New  York: 

In  pursuance  of  a  judgment  made  in  the  above-entitled  cause,  on 
the  12th  day  of  January,  1904,  I,  the  subscriber,  referee  named  in  the 
said  judgment,  do  respectfully  report  as  follows : 

That  in  obedience  to  the  said  Judgment,  I  have  executed,  acknowl- 
edged and  delivered  to  Levi  H.  Dunn,  the  purchaser  of  the  premises 
directed  to  be  sold  by  me,  a  deed  of  said  premises  on  receiving  from 
him  the  sum  of  $3,320,  the  price  or  sum  for  which  the  said  premises 
were  sold  to  him  as  mentioned  in  my  former  report  of  such  sale,  made 
in  pursuance  of  the  said  judgment,  and  bearing  date  the  14th  day  of 
March,  1904,  and  upon  his  complying  with  all  the  conditions  upon 
which  the  said  deed  was  to  be  delivered. 

And  I  further  report  that  I  have  paid  Everett  Fowler,  the  attorney 
for  the  plaintiff  in  this  cause,  the  sum  of  $393.28  for  the  costs  of  the 
plaintiff  in  this  suit  as  taxed,  and  have  taken  a  receipt  therefor,  which 
is  hereto  annexed. 

And  that  I  have  paid  to  William  S.  Kenyon,  Jr.,  the  sum  of  $55 
for  his  costs  and  disbursements  herein,  as  directed  by  the  said  judg- 
ment, and  have  taken  his  receipt  therefor,  which  is  hereto  annexed. 

And  that  I  have  retained  in  my  hands  the  sum  of  $91,  being  the 
amount  of  my  fees,  commissions  and  disbursements  on  said  sale. 

And  I  further  report  that  the  defendant  Eglin  Hornbeck,  being 
willing  to  accept  in  lieu  of  her  dower  interest  in  the  said  premises  a 
smn,  in  gross,  in  satisfaction  thereof,  out  of  the  net  proceeds  of  the 
Baid  pijemises,  I  have  paid  to  her  the  sum  of  $542,  fixed  by  the  court 
according  to  the  principles  of  law  applicable  to  annuities  in  satisfac- 
tion of  her  dower  right,  title  and  interest  of,  in  and  to  the  said 
premises,  and  have  taken  from  her  a  release,  duly  executed,  of  all 
her  dower  right,  title  and  interest  of,  in  and  to  the  said  premises 
which  release  and  the  consent  to  accept  such  gross  sum  are  hereto 
annexed. 

And  I  do  further  report  that  the  defendant  Eglin  Hornbeck,  being 
willing  to  accept  the  sum  of  $218.17,  in  full,  for  her  life  estate  in  the 
interest  of  an  infant  daughter  of  Joseph  K.  Hornbeck,  deceased,  who 
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died  since  the  said  Joseph  K.  Hornbeck,  in  the  said  premises,  I  have 
paid  the  said  sum  of  $218. 17  to  her,  and  have  taken  her  release,  duly 
executed  and  acknowledged,  of  her  said  life  estate,  which  said  release 
and  her  consent  to  accept  such  gross  sum  are  hereto  annexed. 

And  I  do  further  report  that  the  residue  of  the  net  proceeds  of  the 
sale  of  the  said  premises,  after  deducting  the  payments  and  sums 
above  mentioned,  have  been  paid  by  me,  as  directed  by  the  said  judg- 
ment, as  follows : 

I  have  paid  to  the  plaintiff,  Amasa  Humphrey,  the  sum  of  $403.94 
and  have  taken  his  receipt  therefor,  which  is  hereto  annexed,  together 
with  the  release  and  request  of  his  wife,  the  defendant  Eebecca 
Humphrey,  that  her  inchoate  right  of  dower  in  the  property  sold  be 
paid  to  him,  which  release  and  request  of  the  said  Eebecca  Humphrey 
is  hereunto  annexed. 

I  have  paid  to  John  A.  Baker  the  sum  of  $403.94,  the  amount 
directed  to  be  paid  to  him  by  the  decree  herein,  on  his  producing  a 
deed  of  the  interest  of  the  defendant  Bianca  Osterhoudt  in  the  said 
premises  and  recording  the  same,  he  having  produced  the  said  deed 
and  placed  the  same  on  record  in  the  Ulster  County  Clerk's  office, 
and  have  taken  his  receipt  therefor,  which  is  hereto  annexed.  And 
I  have  paid  to  the  treasurer  of  the  County  of  Ulster  the  balance  of 
the  said  fund,  to  wit:  $1,311.82,  being  for  the  share  of  the  infant 
defendants  George  K.  Hoinbeck,  Amelia  Hornbeck  and  Mary  A. 
Hornbeck,  that  is  to  say,  the  sum  of  $403.94  for  the  share  of  each 
one  of  the  said  infant  defendants,  and  I  have  taken  the  receipt  of  the 
said  county  treasurer  therefor,  which  is  also  hereto  annexed. 

And  I  further  report  that  I  have  let  the  said  Levi  H.  Dunn  into  the 
possession  of  the  premises  so  purchased  by  him. 

All  of  which  is  respectfully  submitted. 

Dated  May  2,  1904.  JAMES  S.  McPHBESON, 

(Add  verification.)  Eeferee. 

(Title  as  before.) 

This  is  to  certify  that  I  have  received  from  James  S.  McPherson, 
the  referee  who  made  the  sale  of  the  premises  described  in  the  com- 
plaint and  judgment  in  this  action,  the  sum  of  $403.94  as  and  for  the 
proceeds  of  the  sale  of  the  said  premises  sold  herein,  and  directed  to 
be  paid  over  to  me  by  the  decree  herein  as  and  for  the  share  of 
George  K.  Hornbeck. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this 
[L.  S.]     May  2,  1904. 

JOHN  DEEEENBACHEK, 
County  Treas'irer. 

(Same  as  to  any  other  shares  received.) 
(Title  as  before.) 

Dated  May  4,  1904. 

Eeceived  from  James  S.  McPherson,  the  referee  who  made  sale  jn 
this  matter,  the  sum  of  $393.28,  being  amount  of  our  costs  and  dis- 
bursements as  taxed  and  directed  paid  me  in  final  iudgment. 

EVEEETT  FOWLEE. 
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(Title  as  before.) 
May  4,  1904. 

Eeceived  from  James  S.  McPherson,  referee,  who  made  sale  in  this 
action,  the  sum  of  $403.94,  being  amount  directed  paid  me  by  decree 
as  my  share  of  the  proceeds  of  the  real  estate  sold  in  this  action.       ' 

AMASA  HUMPHEBY. 
Order  Confirming  Eeport  of  Distribution. 

(Caption,  usual  form.) 
SUPREME  COURT. 


JAMES  V.  BRUYN 
agst. 

CORNELIUS  BRUJfN  et  al. 


On  reading  and  filing  the  report  of  James  A.  Betts,  referee  duly 
appointed  by  an  order  of  this  court  entered  June  30,  1904,  by  which 
report  it  appears  that  the  said  referee  has  executed,  acknowledged 
and  delivered  to  Albert  L.  Eoe,  the  purchaser  of  the  premises  sold 
by  said  referee,  a  deed  thereof,  and  that  he  has  distributed  the  pro- 
ceeds of  the  sale  of  the  said  premises  in  the  manner  directed  by  the 
order  of  the  court,  and  that  the  said  referee  has  annexed  to  his  report 
the  receipts  of  the  several  persons  to  whom  the  said  proceeds  were 
required  to  be  paid :  Now,  on  motion  of  C.  A.  &  E.  Fowler,  attorneys 
for  the  plaintiff,  it  is  ordered  that  the  said  report  be,  and  the  same 
hereby  is,  approved  and  confirmed. 

SAMUEL  EDWAEDS, 
J.  S.  C. 

Petition  to  Draw  Money  Out  of  Court  When  Infant  Has  Become  of 

Age. 

SUPREME  COURT. 


WILLIAM  H.  WYNKOOP 

agst. 

SUSAN    MARIA    WYNKOOP,    ISABELLA 
WYNKOOP  AND  Othees. 


To  the  Supreme  Cowt  of  the  State  of  New  York: 

The  petition  of  Isabella  Wynkoop,  one  of  the  above-named  defend- 
ants, respectfully  shows  to  the  court  : 

Krst.  That  she  is  one  of  the  above-named  defendants  in  the  above- 
entitled  action,  and  became  of  the  age  of  twenty-one  years  on  the  16th 
day  of  October,  1906. 

Second.  That  on  or  about  the  10th  day  of  March,  1904,  an  action 
was  brought  by  the  above-named  plaintiff  against  the  above-named 
defendant  for  the  partition  of  certain  premises  situated  in  Ulster 
Actions,  Vol.  II  — 105 
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County,  N.  Y.j  that  such  proceedings  were  had  therein,  that  on  or 
about  the  24th  day  of  April,  1904,  judgment  of  sale  was  entered 
therein,  wherein  and  whereby  it  was,  among  other  things,  decreed 
that  the  sum  of  $2,000,  being  one-third  of  the  balance  to  be  dis- 
tributed as  and  for  the  share  of  said  Isabella  "Wynkoop,  infant,  in  said 
real  property,  be  paid  to  the  general  guardian  of  said  Isabella  Wyn- 
koop,  or  that  the  same  be  paid  to  the  county  treasurer  of  Ulster  County 
for  the  use  and  benefit  of  said  infant,  Isabella  Wynkoop ;  that  the  said 
$2,000  were  accordingly  paid  to  the  said  county  treasurer. 

Wherefore  your  petitioner  prays  that  an  order  may  be  granted 
ordering  the  county  treasurer  of  Ulster  County  to  pay  the  said  sum 
of  $sJ,000,  with  all  accumulations  of  interest  thereon,  to  your  petitioner, 
Isabella  Wynkoop,  or  to  her  attorneys,  John  E.  Van  Etten  &  Son,  of 
the  City  of  Kingston,  said  County  of  Ulster. 

ISABELLA  WYNKOOP. 

(Add  verification  as  to  pleading.) 

Affidavit  as  to  Age  of  Applicant. 

SUPREME  COURT. 


WILLIAM  H.  WYNKOOP 

affst. 

SUSAN    MARIA    WYNKOOP,    ISABELLA 

WYNKOOP  AND  Othees. 


Ulster  County,  ss.: 

Catherine  Wynkoop,  of  said  County  of  Ulster,  being  duly  sworn, 
deposes  and  says  that  she  is  the  mother  of  Isabella  Wynkoop,  the 
above  defendant;  that  said  Isabella  became  of  the  age  of  twenty-one 
years  on  the  16th  day  of  October,  1906. 

(Jurat.)  CATHEEINE  WYNKOOP. 

Certificate  of  County  Treasurer  Showing  Amount  on  Deposit. 

(Title.) 

I  certify  that  there  is  in  my  hands  and  now  deposited  in  the  Eon- 
dout  Savings  Bank  to  the  credit  of  Isabella  Wynkoop  the  sum  of 
$2,015.25,  being  the  principal  sum  and  interest  thereon  to  July  1, 
1906. 

Dated  November  23,  1906.  JOHN  DEEEENBACHEE, 

County  Treasurer. 

Order  to  Draw  Money  Out  of  Court. 

(Caption.) 


WILLIAM  H.  WYNKOOP 

agst. 

SUSAN    MARIA     WYNKOOP,     MARY    J. 

WYNKOOP  AND  ISABELLA  WYNKOOP. 


On  reading  and  filing  the  petition  of  Isabella  Wynkoop,  verified 
November  25,  1906,  and  the  affidavit  of  Catherine  Wynkoop,  duly 
verified  November  25,  1906,  and  the  certificate  of  the  county  treasurer 
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of  Ulster  County,  also  duly  filed,  and  satisfactory  proof  having  been 
made  of  the  facts  set  forth  in  such  application, 

,  Now,  on  motion  of  John  E.  Van  Etten,  attorney  for  said  petitioner, 
it  is  ordered  that  the  county  treasurer  pay  to  Isabella  Wynkoop,  or  to 
her  attorney,  the  sum  of  $3,015.35,  now  in  his  hands,  to  the  credit 
of  the  said  Isabella  Wynkoop  in  the  above  action,  and  take  a  receipt 
for  the  same.  ALTON  B.  PAEKEE, 

Justice  Supreme  Court. 

Sub.  3.     Rights  of  Parties  May  Be  Adjusted.     §  1589. 

§  1589.  Rents,  etc.,  may  be  adjusted. 

Nothing  contained  in  this  article  prevents  the  court  from  adjusting,  in  the 
interlocutory  or  final  judgment,  or  otherwise,  as  the  case  requires,  the  rights 
of  one  or  more  of  the  parties,  as  against  any  other  party  or  parties,  by  reason 
of  the  receipt,  by  the  latter,  of  more  than  his  or  their  proper  proportion  of  the 
rents  or  profits  of  a  share,  or  part  of  a  share. 

In  an  action  between  parties  claiming  title  to  land  under  a  will, 
the  court  will  order  an  accounting  and  dispose  of  all  questions 
between  the  parties  in  relation  to  the  land  or  its  use  and  afiord 
complete  relief.  Scott  v.  Ov^msey,  60  Barb.  163,  affirmed,  48 
N.  Y.  106. 

The  law  seems  to  be  settled  where  one  tenant  in  common  col- 
lects and  appropriates  the  rent  belonging  to  his  co-tenant,  the 
latter  shall  have  a  lien  upon  the  interest  or  share  of  the  person 
collecting  and  appropriating  it  for  his  reimbursement  Kingslamd 
V.  Chetwood,  39  Hun,  602;  citing  Hannan.  v.  Osborn,  4  Paige, 
336,  and  Scott  v.  Gwemsey,  60  Barb.  163.  In  Wright  v. 
Wright,  59  How.  177,  it  is  held  that  one  co-tenant  can  recover 
from  another  his  share  of  the  rents  received  by  his  co-tenant.  In 
an  action  for  partition  of  lands  on  which  there  is  a  stone  quarry,  a 
tenant  in  common,  who  is  made  a  defendant,  may  set  up  in  his 
answer  that  the  plaintiff  has  been  in  the  sole  possession  of  the 
premises,  collected  the  rents  thereof,  and  quarried  and  sold  stone 
therefrom,  and  may  require  an  account  to  be  rendered  of  the 
moneys  so  received  by  the  plaintiff,  and  have  an  allowance  made 
to  himself  therefor.  McCabe  v.  McGdbe,  18  Hun,  153.  That 
rents  are  not  recoverable  in  an  action  of  partition  is  held  in  Bur- 
ham  V.  Burhans,  2  Barb.  Ch.  398 ;  it  is  distinguished  in  18  Hun, 
153,  supra,  by  reason  of  the  land  being  held  adversely.  Bulen  v. 
Burdell,  11  Abb.  381,  is  also  distinguished  in  same  case. 

One  of  several  tenants  in  common,  who  possesses  the  entire 
premises  without  any  agreement  vdth  the  others  as  to  his  posses- 
sion, or  any  demand  on  his  part  to  be  allowed  to  enjoy  the  prem- 


1668 


PAETITIOIT. 


ises  with  him,  is  not  liable  to  account  to  them  in  an  action 
brought  by  the  co-tenants  for  the  use  and  occupation  of  the  prem- 
ises. Woolever  v.  Knapp,  18  Barb.  265.  One  tenant  in  common, 
although  he  have  the  exclusive  possession  of  the  common  prop- 
erty, is  not  liable  to  account  to  the  other  tenants  in  conunon 
either  for  rent  or  for  a  share  of  profits ;  unless  there  be  an  express 
agreement  that  he  shall  do  so.  Where  a  married  woman  is  a 
tenant  in  common  with  others  of  property  occupied  by  her  and 
her  husband,  his  occupation  being  that  of  his  wife,  no  action  will 
lie  against  him  by  the  other  tenants  in  common  for  rent,  without 
proof  of  an  agreement  to  pay  it.  Wilcox  v.  Wilcox,  48  Barb.  327. 
Where  one  tenant  in  common  takes  from  his  co-tenant  a  lease  of 
the  premises  held  in  common  for  a  term  of  years,  and  after  the 
expiration  of  "the  term  continues  in  possession  without  a  new 
express  agreement,  or  any  claim  by  him  to  be  exclusively  entitled 
to  the  possession,  or  any  act  done  to  prevent  a  joint  occupation 
by  his  co-tenant,  the  latter  cannot  recover  of  him  for  the  use 
and  occupation  of  the  premises  after  the  close  of  the  term.  Dresser 
V.  Dresser,  40  Barb.  300. 

The  rule  is  stated  in  Joslyn  v.  Joslyn,  9  Hun,  389,  an  action  for 
an  account,  to  be  that  the  right  of  a  recovery  of  a  tenant  against 
his  co-tenant  for  receiving  more  than  his  share  of  the  rents  and 
profits  of  land,  is  limited  to  the  proportional  share  of  the  net 
amount  actually  received,  and  no  recovery  can  be  had  for  what  a 
co-tenant,  who  is  himself  in  possession  of  the  land,  takes  there- 
from and  applies  to  his  own  use.  Where  a  co-tenant,  in  such  a 
case,  rents  a  portion  thereof  and  occupies  the  remainder,  it  rests 
upon  the  party  bringing  the  suit  to  show  the  net  amount  of  rent 
received  by  the  defendant  from  his  tenant,  and  in  the  absence  of 
all  -roof  on  the  subject  there  is  no  proof  that  the  amount  thereof 
is  equal  to  the  whole  annual  value  of  the  premises  held  in  com- 
mon. The  statement  in  Eosehoom  v.  Rosehoom,  15  Hun,  315,  is 
tersely,  that  the  tenant  in  common  is  liable  to  account  only  for 
what  he  receives,  not  for  what  he  takes.  Where  -an  order  was 
made  authorizing  a  receiver  to  rent  the  premises  pendente  Me,  to 
one  of  the  defendants,  it  was  enforced  by  the  court,  and  the  pro- 
ceeds coming  to  defendant  applied  thereon.  Fisher  v.  Eersey, 
85  E".  y.  633. 

One  tenant  in  common  who  receives  no  money  or  property 
from  the  premises  owned  in  conunon  by  himself  and  others,  but 
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simply  occupies  them  himself,  is  not  liable  to  his  co-tenant  for  the 
value  of  the  use  of  the  property  so  occupied  by  him.  Section 
1589  does  not  create  any  greater  liability  as  against  party  in  pos- 
session to  account  for  rents  and  profits  while  he  may  be  only  in 
their  actual  occupancy,  than  existed  prior  to  the  enactment  of 
that  section  of  the  Code.  {Scott  v.  Owernsey,  48  JST.  Y.  106,  is  not 
followed.)     Rich  v.  Rich,  50  Hun,  199,  2  Supp.  Y70. 

But  where  the  tenant  in  possession  has  recognized  the  title  of  a 
receiver  by  joining  with,  him  in  the  execution  of  a  lease  in  which 
she  agrees  to  pay  rental,  such  rental  may  be  recovered.  Smith 
V.  Lmelle,  13  Misc.  528. 

One  of  several  tenants  who  maintains  proceedings  for  the  pro- 
tection of  the  estate,  on  the  promise  of  the  others  to  share  the 
expense,  does  not  acquire  thereby  a  lien,  for  disbursements  so 
incurred,  against  their  interests  in  the  estate  which  can  be  recog- 
nized in  his  action  for  partition.  Bulen  v.  Bwrdell,  11  Abb.  381. 
Contra,  Hitchcock  v.  Skinner,  Hoff.  Ch.  21. 

It  is  also  said  in  Jackson  v.  Bradt,  2  Cai.  302,  that  one  entering 
under  a  person  claiming  the  whole  in  severalty  is  not  entitled  to 
compensation  for  improvements.  The  tenant  in  common  will 
only  be  allowed  for  useful,  not  for  ornamental,  improvements. 
Hitchcock  V.  Skinner,  Hoff.  Ch.  21.  For  form  of  order  of  refer- 
ence to  take  account  of  rents  and  profits,  and  expenses  incurred 
by  plaintiff,  see  this  case. 

It  was  said  in  Oreen  v.  Putnam,,  1  Barb.  50,  that  where  one 
tenant  in  common  lays  out  money  in  improvements,  although  a 
lien  is  not  created,  equity  will  not  grant  a  partition  without  suit- 
able compensation.  It  is  not  necessary,  for  the  party  making  the 
improvements,  to  show  the  assent  of  his  co-tenants  to  such  im- 
provements or  promise  to  contribute  to  the  expense.  In  Taylor 
V.  Baldwin,  10  Barb.  582;  Putnam  v.  Ritchie,  6  Paige,  390, 
collating  cases  from  English  reports,  and  those  of  Massachusetts, 
it  is  said  that  it  does  not  appear  to  be  well  settled  that  a  tenant  in 
common  can  make  repairs  and  charge  his  co-tenant  in  the  absence 
of  any  contract;  that  he  cannot  do  so  without  first  requesting 
bis  co-tenant  to  unite  in  such  improvements,  and  that  one  tenant 
IS  not  liable  for  repairs  made  by  another,  except  by  express  con- 
tract. This  was  not  an  action  of  partition,  but  a  proceeding  as  to 
surplus  moneys  arising:  in  foreclosure.  Then  followed  Scott  v. 
Guernsey,  48  IST.  Y.  106,  aifirming  10  Barb.  163,  holding  that 
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where  a  remainderman,  witli  the  consent  of  the  life  tenant  and 
full  knowledge  of  her  limited  title  and  without  the  consent  of  the 
other  remaindermen,  has  erected  buildings  upon  the  premises  par- 
titioned, he  is  not  entitled  to  compensation  from  his  co-tenants 
therefor  upon  partition,  and  if  such  remainderman  has  received 
rents  from  such  buildings,  after  the  death  of  the  life  tenant,  he 
must  account  therefor.  That  the  party  making  the  claim  for 
allowance  for  improvements  was  not  within  any  of  the  adjudged 
eases  where  relief  was  granted  in  partition  for  moneys  expended 
in  improvements  by  one  of  several  tenants  in  common.  That  if 
the  property  improved  has  been  really  enhanced  in  value  the  ten- 
ant making  the  improvements  will  get  a  portion  of  the  benefits, 
but  that  the  owner  cannot  be  called  upon  to  afford  any  indemnity 
or  compensation  for  money  expended  by  another  for  improve- 
ments, if  that  other  had  full  knowledge  of  the  risk  he  ran  when 
he  expended  the  money. 

In  Coahley  v.  Mahar,  36  Hun,  157,  an  action  brought  to  recover 
one-half  of  the  rent  of  certain  premises  owned  in  common,  the 
rents  of  the  whole  property  having  been  received  by  defendant, 
it  was  held  that  defendant  was  not  entitled  to  have  the  cost  of 
improvements,  which  were  made  by  him  without  the  assent  of 
his  co-tenant,  allowed  in  reduction  of  the  amount  due  from  him 
for  rent  collected;  and  it  is  said,  upon  the  authority  of  Scott  v. 
Guernsey,  48  E".  Y.  106,  and  Ford  v.  Knapp,  below,  then 
not  yet  reversed,  102  N.  Y.  133,  that  it  is  well  settled  in  this  State 
that  a  tenant  in  common  cannot  recover  from  his  co-tenant  the  ex- 
pense of  improvements  made  unless  the  co-tenant  assented  to  the 
improvements.  In  Prentice  v.  Jansen,  79  N.  Y.  478,  it  is  held 
that  the  court  has  power  in  partition,  where  plaintiff  made  repairs 
and  erected  a  new  building,  and  defendant  acquiesced,  to  charge 
the  share  of  such  defendant  with  his  proportion  of  the  expendi- 
tures. 

In  Ford  v.  Knapp,  102  N.  Y.  133,  on  appeal  to  the  Court 
of  Appeals,  citing  Hewlett  v.  Wood,  62  IST.  Y.  75,  it  was  held  that 
"  the  rule  which  takes  from  one  co-tenant  the  fruits  of  his  thrift 
and  enterprise  and  adds  it  to  the  unthrift  and  neglect  of  another; 
which  loads  upon  industry  and  ability  the  losses  and  burdens  of 
idleness  or  ill-fortune ;  which  ties  up  property  from  improvement 
and  looks  contented  upon  rot  and  decay ;  is  a  rule  which  sometimes 
the  rigid  and  inelastic  jurisdiction  of  a  court  of  law  may  adopt 
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from  necessity,  but  is  without  excuse  in  a  court  of  equity."  It  is 
said  that  a  co-tenant,  out  of  actual  occupation,  asking  the  aid  of 
a  court  of  equity  for  partition  against  a  co-tenant  who  has  made 
improvements  upon  the  property,  is  entitled  to  relief  only  in  con- 
sideration that  any  equities  thereby  arising  shall  be  taken  into 
consideration.  The  case  of  Scott  v.  Ovemsey  is  referred  to  and 
distinguished;  every  case  must  be  examined  upon  its  own  facts 
and  surroundings;  and  those  may  occur  in  which  such  an  allow- 
ance would  be  inequitable.  The  decision  in  31  Hun,  522,  is 
reversed,  and  the  case  sent  back  for  a  division  of  the  proceeds 
upon  the  principle  stated,  and  for  an  accounting  of  the  incomes 
and  profits.  Defendants  in  possession  should  bei  credited  with 
the  share  of  taxes  paid  for  the  benefit  of  their  co-tenants,  but 
not  for  the  insurance  paid  unless  for  some  reason  which  the  case 
does  not  disclose.  See,  also,  citation  of  authorities  in  briefs  of 
counsel. 

Ford  v.  Knapp,  supra,,  is  cited  and  followed  in  Satterlee  v. 
Kohbe,  173  ISr.  Y.  91  (98,  99),  to  the  point  that  relief  is  given  to 
a  party  who  has  made  improvements  without  the  agreement  and 
assent  of  the  owner,  not  because  he  gains  a  lien  upon  the  property 
for  his  advances,  but  upon  the  equitable  ground  that  one  who  seeks 
equity  must  do  equity ;  calling  attention  to  the  fact  that  in  Thomas 
V.  EvanSj,  105  N.  Y.  601,  it  is  held  that  "when  a  person  in 
peaceable  possession  under  a  claim  of  lawful  title,  but  really 
under  a  defective  title,  has,  in  good  faith,  made  permanent  im- 
provements, the  true  owner,  who  seeks  the  aid  of  equity  to  estab- 
lish his  own  title,  will  be  compelled  to  reimburse  the  occupant  for 
his  expenditures." 

A  tenant  in  common,  who  is  also  a  lessee  of  his  co-tenant,  can- 
not be  allowed  in  partition  for  improvements  made  upon  the  prop- 
erty in  the  course  of  his  tenancy,  which  enhanced  its  value  and 
were  made  with  the  knowledge  but  without  the  consent  of  the 
co-tenant,  when  the  effect  of  such  improvements  was  not  to  pro- 
tect or  preserve  the  property,  but  to  aid  the  tenant  in  carrying 
on  a  business  then  prosecuted  by  him  upon  the  premises,  the 
increased  income  from  which  was  not  shared  with  the  co-tenant. 

Contribution  between  co-tenants  for  improvements,  as  distin- 
guished from  repairs,  when  the  property  is  so  situated  that  actual 
partition  is  out  of  the  question,  is  not  required  in  this  State,  even 
by  courts  of  equity,  except  in  the  case  of  mills,  houses,  and  the 
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like,  under  circumstances  of  special  necessity.  Cosgriff  v.  Foss, 
152  N.  Y.  105,  affirming  65  Hun,  184,  followed  Stevens  v. 
Melcher,  152  N.  Y.  551  (565),  cited  with  Ford  v.  Knapp,  103 
K  Y.  135,  in  McOillis  v.  McQillis,  154  IST.  Y.  532. 

In  an  action  by  an  Keir  to  partition  premises  in  which  the 
widow,  whose  dower  had  not  been  administered,  had  lived  during 
her  lifetime,  it  was  held  that  plaintilBf  was  entitled  to  credit  for 
only  two-thirds  of  the  interest  and  taxes  paid  by  him  during  her 
lifetime,  the  remaining  one-third  being  paid  for  the  benefit  of 
the  doweress  in  possession.  Arthur  v.  Arthur,  76  App.  Div.  330, 
78  Supp.  486. 

Improvements  made  by  a  tenant  in  common  may  present 
equities,  but  an  allowance  therefor  should  not  be  made  where 
there  is  nothing  to  justify  it  in  the  evidence,  and  where  it  does 
not  appear  that  the  repairs  and  improvements  were  made  after 
the  party  claiming  them  became  a  tenant  in  common.  Hulse  v. 
Eulse,  17  Civ.  Pro.  E.  92;  s.  c,  23  St.  Eep.  123. 

It  is  not  proper  to  charge  a  tenant  in  common  with  rental  for 
the  use  of  the  property  unless  it  was  to  the  exclusion  of  the  others 
entitled  to  such  property.    Bich  v.  Rich,  19  St  Rep.  384. 

An  action  may  be  maintained  by  one  tenant  in  common  of  a 
leasehold  estate  for  the  partition  thereof,  and  where,  at  the  time 
of  trial,  the  estate  for  years  has  terminated,  the  action  may  be 
continued  for  an  accounting  for  rents  and  profits  received  by  the 
defendant.  Walther  v.  BegnmU,  31  St.  Eep.  766 ;  s.  c,  9  N".  Y. 
Supp.  849,  56  Hun,  560. 

A  provision  in  a  will  giving  property  to  the  widow  for  life, 
and  if  at  her  death  "  anything  should  be  left  after  all  her  just 
debts  are  paid  "  to  the  children,  includes  as  a  part  of  such  debts 
her  funeral  expenses,  and  a  child  who  has  paid  such  expenses  is 
entitled  to  be  allowed  therefor  in  an  action  to  partition  the  prop- 
erty.   Smith  V.  GilUatt,  22  Misc.  246,  49  Supp.  614. 

Where  a  grantee  has  made  substantial  improvements  and 
changes  in  the  premises  in  the  honest  belief  that  he  was  their  sole 
owner,  and  while  in  sole  occupation,  he  is  entitled  to  an  equitable 
lien  against  his  co-tenants  to  the  extent  of  the  benefit  created  by 
the  improvements.  Jones  v.  Duerh,  25  App.  Div.  551,  49  Supp- 
987;  Clapp  v.  Nichols,  31  App.  Div.  531,  52  Supp.  128. 

A  defendant  who  had  insured  property  was  held  not  to  be  en- 
titled to  be  allowed  for  moneys  paid  for  policies  of  insurance  upon 
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the  premises  in  partition,  sucih  policies  having  been  taken  out  in 
the  name  of  the  defendant  alone,  and  being  invalid  because  the  de- 
fendant was  not  the  sole  owner  of  the  premises  insured.  Defend- 
ant was  not  allowed  the  value  of  new  buildings  and  additions 
placed  upon  the  premises,  it  appearing  that  such  structures  were 
paid  for  out  of  the  rents  of  the  premises,  and  that  the  defendant, 
■with  knowledge  of  the  limited  nature  of  the  title  erected  the 
buildings  as  a  venture,  without  the  consent  of  the  plaintiff. 
Harvey  v.  Kelleher,  36  App.  Div.  201,  56  Supp.  889. 

A  defendant  in  partition,  who  receives  an  allowance  for  ex- 
penditures upon  the  property,  is  not  entitled  to  include  water  rates 
or  insurance  in  such  expenditures,  since  these  are  of  no  benefit  to 
the  co-tenants,  and  in  allowing  such  defendant  interest  on  the 
amount  invested  as  an  offset  to  the  value  of  plaintiff's  exclusive 
use  of  the  property,  such  interest  should  be  computed  upon  the 
amount  paid  by  plaintiffs  upon  the  improvements  on  the  land, 
,as  distinguished  from  that  paid  for  the  land  itself.  Clatpp  v. 
Hunter,  52  App.  Div.  253,  65  Supp.  411. 

Where  repairs  were  made  not  to  protect  or  preserve  property, 
but  to  obtain  increased  rental,  party  making  the  expenditures  was 
not  allowed"  tc  charge  the  expense  against  the  property.  Ryder 
V.  Cohurn,  47  App.  Div.  182,  62  Supp.  343,  citing  Cosgriff  v. 
Foss,  152  N.  Y.  104. 

Where  partition  is  sought,  a  tenant  in  possession  who  has  im- 
proved them  substantially  and  in  good  faith,  is  entitled  to  be 
compensated  therefor,  but  this*  should  not  be  put  so  high  that  the 
co-tenants  are  "  improved  o:at "  of  the  premises.  In  such  case  the 
value  of  the  land  without  the'  improvements,  and  the  value  of  the 
improvements,  and  value  of  the  use  and  occupation,  must  be  ascer- 
tained. If  the  value  of  the  use  is  greater  than  that  of  the  im- 
provements the  improving  tenant  is  entitled  to  nothing;  if  it  is 
less,  it  should  be  deducted  from  the  improvements,  but  in  any 
event  the  Co-tenants  must  receive  at  least  that  value  which  the 
land  had  before  the  improvements  were  made.  EaJcvn  v.  Krmbe, 
31  Misc.  221,  64  Supp.  103;  Clapp  v.  Nichols,  31  App.  Div. 
531,  52  Supp.  128. 

Where  it  appears*  that  neither  party  to  the  action  has  indi- 
vidually collected  or  received  any  rents  or  profits  from  the  prem- 
ises sought  to  be  partitioned  and  that  such  rents  and  profits  are 
in  the  hands  of  third  parties,  a  reference  to  take  and  state  the 
account  of  such  rents  and  profits  should  not  be  ordered. 
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Where  it  is  found  that  a  partnership  existed  between  the  oo- 
tenants  as  to  the  management  of  the  property,  but  not  as  to  the 
purchase  and  ownership  thereof,  an  accounting  as  to  rents  and 
profits  alleged  to  have  been  collected  by  the  defendant  co-tenant 
and  a  division  of  certain  personal  property  used  in  connection 
with  the  premises  sought  to  be  partitioned,  should  be  left  to  be  ad- 
justed in  an  appropriate  action  for  the  dissolution  of  the  co-partner- 
ship.   Levme  v.  Goldsmith,  71  App.  Div.  204,  75  Supp.  706. 

Land  was  conveyed  in  trust  to  pay  the  income  to  certain  per- 
sons for  life,  and  after  their  death  to  be  sold,  and  the  proceeds 
distributed,  the  trustee  died  before  one  of  the  life  tenants,  and 
thereafter  the  surviving  life  tenant  executed  a  lease,  both  she  and 
the  lessee  believing  at  the  time  that  she  would  be  appointed  to 
substitute  the  trustee,  before  being  so  appointed  she  died;  held, 
that  upon  partition  of  the  property  among  the  persons  entitled, 
the  lessee  was  not  entitled  to  be  compensated  for  improvements 
made  by  him  upon  the  premises.  Tram,  v.  Dawis,  49  Misc.  162, 
98  Supp.  816,  affirmed,  114  App.  Div.  903. 

A  defendant,  believing  in  good  faith  that  he  had  acquired  a 
good  title  to  property,  made  valuable  improvements  thereon,  the 
plaintiff  claiming  title  seems  to  have  entertained  the  same  belief 
during  the  time  the  improvements  were  made;  held,  that  the 
court  on  adjudging  that  the  defendant  had  no  title,  was  required 
to  protect  him  by  giving  to  him  the  reasonable  value  of  the  im- 
provements.    Lyons  National  Bank  v.  Shwj/ler,  101  Supp.  62. 

Sub.  4.     Costs.     §  1579. 

§  1579.  Costs  and  expenses;  how  paid. 

Where  final  judgment,  confirming  a  sale,  is  rendered,  the  costs  of  each  party 
to  the  action,  and  the  expenses  of  the  sale,  including  the  officer's  fees,  must  be 
deducted  from  the  proceeds  of  the  sale,  and  each  party's  costs  must  be  paid  to 
his  attorney.  But  the  court  may,  in  its  discretion,  direct  that  the  costs  and 
expenses  of  any  trial,  reference,  or  other  proceeding  in  the  action,  be  paid  out 
of  the  share  of  any  party  in  the  proceeds,  or  may  render  judgment  a^inst 
any  party  therefor.  Where  a  proportion  of  the  proceeds  is  to  he  paid  to,  or 
invested  for  the  benefit  of  any  person,  as  prescribed  in  any  provision  of  tWa 
article,  the  amount  thereof  must  be  determined  by  the  residue  of  the  entire 
proceeds,  remaining  after  deducting  the  costs  and  expenses  chargeable  against 
them. 

Costs  in  partition  are  in  the  discretion  of  the  court.  Austin  v. 
Ahearne,  61  N.  Y.  6.  The  court  has  power  to  award  costs  payable 
out  of  the  proceeds  of  the  sale.  Henderson  v.  Scott,  43  Hun,  22. 
A  plaintiff  recovering  in  an  action  of  partition  is  entitled  to  costs 
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of  course  under  §  3228,  and  neither  court  or  referee  has  any  discre- 
tion as  to  costs,  nor  can  any  portion  of  defendant's  costs  be  charged 
upon  plaintiff,  but  under  §  1559  the  defendant  is  only  liable  for 
so  much  of  plaintiff's  costs  as  is  proportioned  to  the  interest  of  such 
defendant  in  the  real  estate  partitioned.  Davis  v.  Davis,  3  St. 
Kep.  163. 

The  action  of  partition  is  one  of  those  in  which  the  plaintiff  is 
entitled  to  a  percentage  under  §  3252.  It  is  usual  also  to  make  an 
allowance  under  §  3253.  Where  the  parties  on  each  side  of  an 
action  prove  to  be  successful,  the  court  has  power  to  award  addi- 
tional allowances  to  each,  not  exceeding  $4,000  in  the  aggregate, 
and  it  is  queried  whether  an  action  of  partition  is  such  an  action. 
It  seems  it  might  be  made  where  a  sale  is  had,  but  not  where  an 
actual  partition  is  made.  Weed  v.  Paine,  31  Hun,  10.  The  power 
of  the  court  to  award  to  the  guardian  of  an  infant,  to  be  paid  out  of 
the  subject-matter  of  an  action,  such  compensation  as  appears 
to  be  reasonable  for  the  services  he  has  performed,  is  inherent  in  it 
and  does  not  depend  on  the  Code  of  Civil  Procedure,  nor  is  it 
limited  by  it.     Weed  v.  Paine,  31  Hun,  10. 

In  Oott  V.  CooJc,  7  Paige,  521,  and  Union  Ins.  Co.  v.  Van 
Bensselaer,  4  Paige,  85,  it  is  held  that  special  circumstances  must 
exist  to  allow  a  guardian  ad  litem  more  than  taxable  costs  oiit  of  a 
fund  to  which  others  are  entitled.  Where  an  extra  allowance  is 
made  in  a  decree  for  partition  and  sale,  a  further  extra  allowance 
cannot  be  made  in  the  same  action  on  the  granting  of  a  decree 
confirming  the  sale  and  directing  distribution  of  the  proceeds. 
Brewer  v.  Brewer,  11  Hun,  147,  affirmed,  as  Brewer  v.  Penniman, 
72  N.  Y.  603,  without  opinion. 

Where  a  sale  is  ordered,  plaintiff's  application  for  additional 
costs  should  be  postponed  until  final  judgment.  Saffron  v.  Saffron, 
11  St.  Kep.  471. 

Where  the  respondents  were  defeated  on  all  the  issues,  but  the 
referee  held  they  were  entitled  to  taxable  costs  to  be  adjusted,  but 
that  such  costs  could  not  embrace  costs  of  either  trial  or  appeal,  the 
judgment  on  the  first  trial  having  been  reversed  with  costs  to  abide 
the  event,  and  the  clerk  taxed  costs  for  respondent  including  costs 
of  two  trials  and  of  the  appeal,  it  was  held  error.  Shannon  v. 
Pickell,  40  St.  Eep.  559. 

Costs  in  an  action  of  partition  are  in  the  discretion  of  the  court, 
and  the  fact  that  an  issue  of  fact  in  the  action  is  triable  by  jury, 
does  not  change  that  rule.     Weston  v.  Stoddard,  42  St.  Eep.  76. 
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Where  final  judgment  confirming  a  sale  is  rendered  under 
§  1579,  each  party  to  the  action  has  the  right  to  have  his  costs  paid 
to  his  attorneys  out  of  the  proceeds  of  the  sale,  except  those  costs 
which  by  the  second  clause  of  the  section  are  within  the  discretion 
of  the  court.     Allen  v.  Allen,  11  Supp.  470. 

On  final  judgment  confirming  a  sale,  each  party  has  the  right  to 
have  his  costs  paid  to  his  attorneys  out  of  the  proceeds  of  the  sale, 
except  those  costs  which  are  in  the  discretion  of  the  court.  Allen^ 
V.  Allen,  11  St.  Kep.  470. 

AVhere  all  the  issues  are  found  in  plaintiff's  favor,  defendant  is 
not  entitled  to  costs  proportioned  among  the  defendants  and  the 
judgment  may  provide  that  the  costs  charged  against  such  defend- 
ant be  set  off  against  her  interest.  Stephenson  v.  Cotter,  5  Supp. 
749. 

In  an  action  of  partition  the  right  to  recover  costs  is  to  be  deter- 
mined by  the  final  judgment,  and  until  such  judgment  has  been 
recovered,  no  order  for  the  payment  of  costs  and  disbursements 
should  be  made.  An  order,  therefore,  made  after  an  interlocu- 
tory judgment  and  before  a  determination  of  the  persons  entitled 
to  the  property,  or  their  rights  or  interests  therein,  directing  the 
payment,  by  a  receiver  of  rents  and  profits,  of  certain  disburse- 
ments incurred  therein,  is  improper.  Weeks  v.  Cornv;ell,  38  Hun, 
577. 

The  costs  should  be  charged  upon  the  parties  according  to  their 
respective  rights  and  interests  in  the  premises.  Tibhitts  v.  Tib- 
hitts,  7  Paige,  204 ;  and  the  plaintiff's  attorney  acquires  a  lien  for 
his  fees  and  disbursements  upon  the  plaintiff's  share,  which  he  can- 
not be  divested  of  by  assignment  of  that  share.  Creighton  v. 
Ingersoll,  20  Barb.  541.  Where  the  premises  were  sold  to  one 
of  the  defendants  for  a  less  sum  than  he  was  entitled  to  receive  for 
improvements  he  had  made  upon  them,  it  was  held  proper  to  direct 
such  purchaser  to  pay  the  costs  out  of  such  fimd  and  retain  the 
balance  without  paying  it  over  to  the  referee.  Henderson  v.  Scott, 
43  Hun,  22. 

The  court  has  power,  under  §  3253  of  the  Code,  to  make  an 
allowance  to  defendant  in  an  action  where  judgment  of  actual  par- 
tition is  entered.  Crossman  v.  Wychoff,  64  App.  Div.  554,  72 
Supp.  337. 

The  discretion  conferred  on  the  court,  with  regard  to  costs  m 
partition,  is  to  be  exercised  on  the  application  for  final  judgment 
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and  not  before.  Wells  v.  Vanderwerher,  45  App.  Div.  155,  60 
Supp.  1089. 

Such  costs  should  not  exceed  the  value  of  the  property  parti- 
tioned, after  deducting  allowance  for  improvements.  Clapp  v. 
Hunter,  52  App.  Div.  253,  65  Supp.  411. 

"Where  an  actual  partition  had  been  had,  defendant  cannot  be 
granted  costs  or  allowance,  but  where  he  succeeded  on  the  question 
whether  there  should  be  a  sale,  no  allowance  should  be  made  plain- 
tiff.    Spragiie  v.  EngelbrecM,  29  Misc.  464,  61  Supp.  952. 

The  Supreme  Court  may  modify  final  judgment  in  partition 
by  reducing  extra  allowance  granted  to  plaintiff's  attorney  to 
$200,  that  being  the  largest  sum  the  court  can  allow  pursuant  to 
§  3253  of  the  Code,  and  may  require  the  attorney  to  make  restitu- 
tion of  the  excess  after  a  reduction  therefrom  of  his  compensation 
for  his  services.  Cooper  v.  Cooper,  51  App.  Div.  595,  64  Supp. 
901,  affirming  27  Misc.  595,  59  Supp.  86,  dismissed,  164  K  Y. 
676,  577. 

Where  an  unsuccessful  defence  has  been  interposed  in  an  action 
for  partition,  plaintiff  should  be  paid  his  costs  from  the  whole  of 
the  proceeds  of  sale,  except  the  costs  and  expenses  of  the  trial, 
which  should  be  paid  from  the  share  of  the  proceeds  belonging  to 
the  defendant  setting  up  such  defence.  Wells  v.  Vanderwerher, 
45  App.  Div.  155,  60  Supp.  1089. 

The  fees  of  a  referee  appointed  in  a  judgment  of  partition, 
where  the  real  property  is  sold,  are  to  be  computed  upon  the  price 
the  property  brings.     Duffy  v.  Miller,  52  Misc.  11,  102  Supp.  296. 

It  was  held  error  to  deduct  the  costs  of  the  action  from  the 
proceeds  of  the  sale,  before  paying  a  mortgage  of  a  defendant,  who 
is  obliged  to  establish  his  claim  on  the  ground  that  the  costs  were 
unnecessarily  increased  by  the  interposition  of  an  answer,  where 
plaintiff  admitted  his  claim  but  stated  the  amount  was  unknown. 
Lewis  V.  Pease,  47  Supp.  303. 

Costs  may  properly  be  awarded  plaintiff  by  the  interlocutory 
judgment.     Wood  v.  Huhbard,  29  App.  Div.  166,  51  Supp.  526. 

Under  §  3253  of  the  Code  as  it  stood  previous  to  the  enactment 
of  Chapter  61  of  the  Laws  of  1898,  the  extra  allowance  in  actions 
for  partition  was  governed  by  subdivision  2  of  the  section,  which 
authorized  an  allowance  of  5  per  cent.  By  the  Laws  of  1898,  this 
allowance  was  reduced  to  2-|  per  cent  by  amendment  to  subdivision 
1  of  §  3253  by  chapter  299,  Laws  of  1899,  a  change  was  again 
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made  in  §  3253  by  which  extra  allowance' in  partition  cases  was 
provided  for  by  subdivision  2  of  that  section,  allowing  5  per  cent 
upon  the  sum  recovered. 

An  attorney  for  plaintiff  in  partition,  who  received  an  extra 
allowance,  exceeding  the  amount  permitted  by  statute,  was  com- 
pelled to  return  the  excess  to  the  referee,  in  Cooper  v.  Cooper,  27 
Misc.  595,  59  Supp.  86,  affirmed,  51  App.  Div.  595,  64  Supp.  901, 
dismissed  164  IST.  Y.  576,  577.  And  it  was  further  held  that  where 
the  attorney  had  consented  to  a  substitution  and  lost  his  lien,  rely- 
ing on  his  right  to  an  extra  allowance  granted  to  him,  such  order 
compelling  a  return  of  a  portion  of  the  allowance  should  be  condi- 
tioned on  terms  which  would  restore  his  lien  on  his  client's  dis- 
tributive share. 

The  fees  of  a  refere  appointed  to  sell  real  property  in  partition 
in  the  city  and  county  of  New  York  are,  under  §  3297  of  the  Code, 
the  fees  specified  in  subdivisions  7  and  11  of  §  3307  of  the  Code. 
Keim  V.  Keim,  43  App.  Div.  88,  59  Supp.  366. 

Where  an  issue  in  an  action  in  partition  has  been  tried  upon  the 
merits.  Trial  Term  may  fix  costs,  and  it  is  not  necessary  that  deci- 
sion be  postponed  thereon  until  final  judgment.  Johnson  v.  Wier, 
36  Misc.  737,  74  Supp.  358,  affirmed,  72  App.  Div.  325,  76  Supp. 
76. 

AETICLE    XV. 

APPLICATION   FOB   MONEYS   PAID  INTO   COURT. 

§  1564.  Application  for  money,  1678. 
§  1565-   Payment  of  incumbrances,  1679. 
§  1566.    Other  parties  not  to  be  delayed,  1679. 
Rule  69.    Order  for  payment  out  of  court,  what  to  specify,  etc.,  1679. 

§   1564.  Application  for  money. 

Where  money  is  paid  into  court,  in  a  case  specified  in  the  last  section,  the 
party  may  apply  to  tlie  court  for  an  order  directing  that  the  money,  or  such 
part  thereof  as  he  claims,  be  paid  to  him.  Upon  such  an  application  he  must 
produce  the  following  papers: 

1.  An  affidavit,  made  by  himself,  or,  if  a  sufficient  excuse  is  shown,  by  his 
agent  or  attorney,  stating  the  true  amount  actually  due  on  each  incumbrance, 
and  the  name  and  residence  of  the  owner  of  the  incumbrance,  as  far  as  they 
are  known,  or  can  be  ascertained  with  due  diligence. 

2.  An  affidavit,  showing  service  of  a  notice  of  the  application  upon  each 
owner  of  an  incumbrance.  Service  of  the  notice,  within  the  State,  must  be 
personal,  or  by  leaving  it  at  the  owner's  residence,  with  some  person  of  suitable 
age  and  discretion,  at  least  fourteen  days  previous  to  the  application.  Service, 
without  the  State,  if  personal,  must  be  made  at  least  twenty  days  previous 
to  the  application.  If  the  owner  of  the  incumbrance  resides  without  the 
State,  and  the  place  of  his  abode  cannot  be  ascertained,  with  reasonable  dili- 
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genoe,  notice  may  be  served  upon  him  by  publishing  it  in  the  newspaper 
printed  at  Albany,  in  which  legal  notices  are  required  to  be  published,  once  in 
each  week  for  the  four  weeks  immediately  preceding  the  amplication. 

Upon  the  application,  the  court  must  make  such  an  order  as  justice 
requires. 

§   1565.  Payment  of  incmabranoes. 

When  the  whole  amount  of  the  unsatisfied  liens  upon  an  undivided  share, 
which  were  existing  at  the  date  of  the  order  of  reference,  has  been  ascertained, 
the  court  must  order  the  portion  of  the  money  so  paid  into  court,  on  account 
of  that  share,  to  be  distributed  among  the  creditors  having  the  liens,  according 
to  the  priority  of  each  of  them.  Where  the  incumbrancer  is  not  a  party  to 
the  action,  the  clerk  or  other  oflScer,  by  whom  a  lien  is  paid  oflf,  must  procure 
satisfaction  thereof  to  be  acknowledged  or  proved,  as  required  by  law,  and 
must  cause  the  incumbrance  to  be  duly  satisfied  or  canceled  of  record.  The 
expense  of  so  doing  must  be  paid  out  of  the  portion  of  the  money  in  court, 
belonging  to  the  party,  by  whom  the  incumbrance  was  payable. 

§  1566.  Otber  parties  not  to  be  delayed. 

The  proceedings  to  ascertain  and  settle  the  liens  upon  an  undivided  share, 
as  prescribed  in  the  last  three  sections,  shall  not  affect  any  other  party  to  the 
action,  or  delay  the  paying  over  or  investing  of  money,  to  or  for  the  benefit  of 
any  other  party,  upon  whose  share  or  interest  in  the  property  there  does  not 
appear  to  be  any  existing  lien. 

Rule  69.  Order  for  payment  ont  of  court,  ■vrh.at  to  specify,  etc. 

Orders  upon  the  banks  or  other  companies  for  the  payment  of  moneys  out 
of  court  shall  be  made  to  the  order  of  the  person  entitled  thereto,  or  of  his 
attorney  duly  authorized,  and  shall  specify  in  what  particular  suit  or  on  what 
account  the  money  is  to  be  paid  out,  and  the  time  when  the  order  authorizing 
such  payment  was  made.  No  order  in  any  pending  action,  for  the  payment  of 
money  out  of  court,  shall  be  made,  except  on  regular  notice  or  order  to  show 
cause,  duly  served  on  the  attorneys  of  all  the  parties  who  have  appeared 
therein  or  filed  notice  of  claim  thereto.  When  moneys  are  deposited  by  the 
order  of  the  court  in  any  trust  company,  the  entry  of  such  deposit  in  the 
books  of  the  company  shall  contain  a  short  reference  to  the  title  of  the  cause 
or  manner  in  which  such  deposit  is  directed  to  be  made,  and  specifying  also 
the  time  from  which  the  interest  or  accumulation  on  such  deposit  is  to  com- 
mence, where  it  does  not  commence  from  the  date  of  such  deposit.  The  secre- 
tary of  the  company  shall  transmit  to  the  Appellate  Division  of  the  Supreme 
Court  in  the  department  in  which  the  trust  company  is  located  in  each  place 
a  statement  of  the  accounts  in  each  department,  showing  the  amount,  on  the 
first  day  of  January,  including  the  interest  or  accumulation  on  the  sum 
deposited  to  the  credit  of  each  cause  or  matter. 

In  every  draft  upon  the  trust  company  by  the  county  treasurer  or  chamber- 
lain, for  moneys  deposited  with  the  said  company,  or  for  interest  or  accumula- 
tion on  such  moneys,  the  title  of  the  cause  or  matter  on  account  of  which  the 
draft  is  made,  and  the  date  of  the  order  authorizing  such  draft,  shall  be 
stated,  and  the  draft  shall  be  made  payable  to  the  order  of  the  person  or 
persons  entitled  to  the  money,  or  of  his  or  their  attorney,  who  is  named  in 
the  order  of  the  court  authorizing  such  draft.  Any  attorney  or  other  person 
procuring  an  order  for  the  payment  of  money  out  of  court,  shall  obtain  two 
certified  copies  of  the  order,  both  to  be  countersigned  by  the  judge  granting 
the  same ;  one  copy  shall  be  filed  with  the  county  treasurer  and  the  other  shall 
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accompany  the  draft  drawn  upon  the  depository  and  be  filed  with  it,  and  the 
several  banks  and  other  depositories  having  trust  funds  of  the  court  on 
deposit,  are  forbidden  to  pay  out  any  such  funds  without  the  production  and 
filing  of  such  certified  and  countersigned  copy  order.  This  provision  is  not 
intended  to  dispense  with  any  of  the  requirements  of  this  rule,  as  to  the  form 
of  the  draft,  nor  to  apply  to  a  case  where  periodical  payments  are  directed  to 
be  made,  as  provided  for  by  the  last  sentence  of  said  rule,  after  the  first 
payment  from  such  fund  shall  have  been  made  under  an  order  of  the  court,  in 
the  manner  herein  specified.  Where  periodical  payments  are  directed  to  be 
made  out  of  a  fund  deposited  with  such  company,  the  delivery  to  the  secretary 
of  the  company  of  one  copy  of  the  order  authorizing  the  several  payments 
shall  be  sufiicient  to  authorize  the  payment  of  subsequent  drafts  in  pursuance 
of  such  order. 

Affidavit  on  Application  to  Draw  Money  Deposited  with  County 

Treasurer. 

EUPRBME  COURT. 


JOHN  HASKINS 

agst. 

MARY    HASKINS,    JAMES    0.    HASKINS 
AND  LOISA  M.  DXIRYEA. 


Ulster  County,  ss.: 

James  C.  Haskins,  being  duly  sworn,  says  that  he  is  one  of  the 
defendants  above  named;  that  this  action  was  brought  for  the  par- 
tition of  real  estate,  situated  in  the  County  of  Ulster,  and  owned  by 
the  parties  hereto  as  tenants  in  common;  and  the  share  or  interest 
of  deponent  in  said  real  estate  was  the  undivided  one-fourth  part; 
that,  as  deponent  is  informed  and  believes,  such  proceedings  were 
had  in  said  cause,  that  the  said  real  estate  was  sold  by  and  under 
an  interlocutory  judgment  herein,  and  the  share  or  portion  of  the 
purchase  money  belonging  to  deponent,  which,  after  deducting  the 
costs  and  charges  to  which  it  was  liable,  amounted  to  $3,300,  was 
ordered  to  be  brought  into  court  and  paid  to  the  treasurer  of  Ulster 
County,  and  said  sum  is  now  in  the  possession  of  said  treasurer,  and 
said  sale  was  duly  confirmed ;  that  said  share  of  deponent  in  said  real 
estate  was  incumbered  at  the  time  of  said  sale  by  a  judgment  in  favor 
of  John  Harley,  of  the  City  of  Kingston,  said  county,  against  de- 
ponent, which  judgment  was  docketed  in  the  clerk's  ofBce  of  Ulster 
County,  on  the  33d  day  of  March,  1906 ;  that  the  said  judgment  is 
now  owned  by  the  said  John  Harley,  who  resides  at  No.  20  Fair 
street,  said  City  of  Kingston,  and  the  true  amount  now  actually  due 
on  the  said  judgment  is  the  sum  of  $1,124.32,  with  interest  from  the 
23d  dav  of  March,  1906,  and  that  there  is  no  other  incumbrance 
chargeable  upon  the  share  of  deponent  as  aforesaid,  as  he  verily 
believes. 

(Jurat.)  JAMES  C.  HASKINS. 


PABTITION.  1681 

AETICLE    XVL 

ACTUAL   PABTITIOir. 
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§  1587.   Compensation  to  equalize  partition,  1694. 

Sub.  1.    Partial  Partition,  when  Made.    §§  1547,  1548. 

§  1547.  Partial  partition;  irlieii.  made. 

Where  the  right,  share,  and  interest  of  a  party  has  been  ascertained'  and 
determined,  and  the  rights,  shares,  or  inl^rests  of  the  other  iparties,  as 
between  themselves,  remain  unascertained  or  undetermined,  an  interlocutory 
judgment  for  a  partition,  entered  as  prescribed  in  the  last  section,  must  direct 
a  partition,  as  between  the  party  whose  share  has  been  so  determined  and  the 
other  parties  to  the  action.  Where  the  rights,  shares,  and  interests  of  two  or 
more  parties  have  been  thus  ascertained  and  determined,  the  interlocutory 
judgment  may  also  direct  the  partition  among  them  of  a  part  of  the  property, 
proportionate  to  their  aggregate  shares.  In  either  case,  the  court  may,  from 
time  to  time,  as  the  other  rights,  shares,  and  interests  are  ascertained  and 
determined,  render  an  interiocutory  judgment,  directing  the  partition,  in  like 
manner,  of  the  remainder  of  the  property.  Where  an  interlocutory  judgment 
is  rendered,  in  a  case  specified  in  this  section,  the  court  may  direct  the  action 
to  be  severed,  and  final  judgment  to  be  rendered,  with  respect  to  the  portion 
of  the  property  set  apart  to  the  parties,  whose  rights,  shares,  and  interests 
are  determined,  leaving  the  action  to  proceed  as  against  the  other  parties,  with 
respect  to  the  remainder  of  the  property;  and,  if  necessary,  the  court  may 
direct  that  one  of  those  parties  be  substituted  as  plaintiff. 

§  1548.  Shares  may  be  set  off  in  common. 

Where  two  or  more  parties,  to  an  action  for  partition,  make  it  appear  to 
the  court,  that  they  desire  to  enjoy  their  shares  in  common  with  each  other, 
the  interlocutory  judgment  may,  in  the  discretion  of  the  court,  direct  partition 
to  be  so  made,  as  to  set  off  to  them  their  shares  of  the  real  property  par- 
titioned, without  partition  as  between  themselves,  to  be  held  by  them  in 
common. 
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A  referee  was  formerly  appointed  to  set  off  shares  of  those  who 
desired  to  remain  without  partition.  Northrup  v.  Anderson,  8 
How.  351.  There  may  be  actual  partition  between  all  the  plain- 
tiffs on  one  hand  and  all  the  defendants  on  the  other.  Walter  v. 
Walter,  3  Abb.  N.  C.  12.  Partition  was  ordered  where  the  right 
of  one  defendant  to  an  undivided  moiety  was  admitted,  but  inter- 
ests in  the  other  half  being  disputed,  were  left  to  be  litigated; 
Phelps  V.  Green,  3  Johns.  Ch.  302 ;  and  part  of  the  lands  were 
secured  to  some  of  the  parties  by  reason  of  prior  equities,  and  some 
sold.  Warfield  v.  Crane,  4  Abb.  Ct.  of  App.  Dec.  525.  One 
tenant  may  have  his  share  set  off  to  him  while  that  of  the  others  is 
sold.     Haywood  v.  Judson,  4  Barb.  228. 

As  to  the  control  of  the  court  over  the  question  of  costs,  see 
Henderson  v.  Scott,  43  Hun,  22,  and  cases  cited. 

Sub.  2.    Interlocutory  Judgment  for  Actual  Fartition;  Powers  and 
Duties  of  Commissioners.    §§  1549-1553. 

§  1549.  Appointment  of  comznissionerB. 

Where  the  interlocutory  judgment,  in  an  action  for  partition,  directs  a 
partition,  it  must  designate  three  reputable  and  disinterested  freeholders  as 
commissioners,  to  make  the  partition  so  directed. 

§  1550.  Commissioners  to  be  sxroTJi,  etc. 

Each  of  the  commissioners  must,  before  entering  upon  the  execution  of  his 
duties,  subscribe  and  take  an  oath  before  an  officer  specified  in  section  842  of 
this  act,  to  the  effect  that  he  will  faithfully,  honestly  and  impartially  dis- 
charge the  trust  reposed  in  him.  Each  commissioner's  oath  must  be  filed  with 
the  clerk  before  he  enters  upon  the  execution  of  his  duties.  The  court  may,  at 
any  time,  remove  either  of  the  commissioners.  If  either  of  them  dies,  resigns, 
neglects  or  refuses  to  serve,  or  is  removed,  the  court  may,  from  time  to  time, 
by  order,  appoint  another  person  in  his  place. 

§  1551.  Id.;  vhen  to  make  partition. 

The  commissioners  must  forthwith  proceed  to  make  partition,  as  directed  by 
the  interlocutory  judgment,  unless  it  appears  to  them,  or  a  majority  of  them, 
that  partition  thereof,  or  of  a  particular  lot,  tract,  or  other  portion  thereof, 
cannot  be  made,  without  great  prejudice  to  the  owners;  in  which  ease,  tiiey 
must  make  a  written  report  of  that  fact  to  the  court. 

§   1552.  Fartition;  bow  made. 

In  making  the  partition,  the  commissioners  must  divide  the  property  into 
distinct  parcels,  and  allot  the  several  parcels  thereof  to  the  rspective  parties, 
quality  and  quantity  being  relatively  considered,  according  to  the  respective 
rights  and  interests  of  the  parties,  as  fixed  by  the  interlocutory  judgment. 
They  must  designate  the  several  parcels  by  posts,  stones,  or  other  permanent 
inonuments.  They  may  employ  a  surveyor,  with  the  necessary  assistants,  to 
aid  them  in  so  doing. 

§   1553.  Provision  where  tbere  is  a  particular  estate. 

Where  a  party  has  a  right  of  dower  in  the  property,  or  a  part  thereof,  which 
has  not  been  admeasured,  or  has  an  estate  by  the  curtesy,  for  life  or  for  years, 
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in  an  undivided  share  of  the  property,  the  eommiBsioners  may  allot  to  that 
party  his  or  her  share  of  the  property,  without  relerence  to  the  duration  of 
the  estate.  And  they  may  make  partition  of  the  share  so  allotted  to  that 
party,  among  the  parties,  who  are  entitled  to  the  remainder  or  reversion 
thereof,  to  be  enjoyed  by  them  upon  the  determination  of  the  particular  estate, 
where,  in  the  opinion  of  the  commissioners,  such  a  partition  can  be  made  with- 
out prejudice  to  the  rights  of  the  parties. 

All  the  parties  interested  should  have  notice  of  the  proceedings 
of  the  commissioners,  and  without  it  the  report  will  be  set  aside 
for  irregularity.  Bow  v.  Bow,  4  How.  133 ;  Dean  v.  Empire  Ins. 
Co.,  9  How.  69.  If,  by  mistake,  the  commissioners  extend  their 
action  to  land  not  described  in  the  proceedings,  their  report  is  void, 
and  so  is  the  judgment  of  the  court  based  upon  it.  Corwithe  v. 
Qriffing,  21  Barb.  9.  They  are  not  bound  to  subdivide  several 
parcels  among  the  parties,  but  may  allot  a  distinct  parcel  to  each 
party  if  of  equal  value ;  and  if  not,  may  make  compensation  from 
one  party  to  the  other  for  equality  of  partition.  Larkin  v.  Mann, 
2  Paige,  29.  Actual  partition,  as  between  all  the  plaintiffs  on  one 
side  and  all  the  defendants  on  the  other,  may  be  made,  and  an 
agreement  that  a  tenant  under  an  outstanding  lease  should  be  paid 
for  his  building  at  the  expiration  of  his  term,  whether  it  be  an 
incumbrance  or  not,  may  be  deemed  an  equitable  charge,  to  be 
considered  in  making  actual  partition.  Walter  v.  Walter,  3  Abb. 
N.  C.  12.  Where  a  portion  only  of  a  deceased  owner's  lands  were 
partitioned,  leaving  the  rest  to  be  partitioned  in  another  proceed- 
ing on  the  death  of  his  widow,  it  was  held  unauthorized  by  statute. 
Post  V.  Post,  65  Barb.  192.  Where  the  equities  of  the  case  give 
some  of  the  parties  equities  in  specific  parcels,  they  are  entitled 
to  have  the  actual  value  of  such  parcels  ascertained,  and  a  judg- 
ment directing  that  the  value  of  the  parcels  assigned  on  account  of 
such  equities  shall  be  estimated  at  the  same  rate  as  the  other  parcels 
bring  upon  the  sale,  is  error.  Warfield  v.  Crane,  4  Abb.  Ct.  App. 
Dec.  525. 

The  commissioners  can  require  the  payment  of  money  to  equalize 
shares,  and  the  court  will  not  interfere  unless  it  appears  the  power 
has  been  abused  or  exercised  unjustly.  Post  v.  Post,  65  Barb. 
192;  Walter  v.  Walter,  3  Abb.  N.  C.  12. 

All  of  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  duties  —  Schuyler  v.  Mwrsh,  37  Barb.  350  —  and 
the  report  should  be  signed  by  all,  and  state  that  they  all  met.  If 
not  signed  by  all,  a  reason  for  the  omission  should  be  given. 
Vnderhill  v.  Jackson,  1  Barb.  Ch.  73. 
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Commissioners  do  not  possess  the  power,  with  a  view  to  effecting 
an  equal  division  of  the  property,  to  direct  a  partial  destruction  of 
the  buildings  thereon.  Vail  v.  Vail,  52  Hun,  520;  appeal  dis- 
missed. 117  K  Y.  62. 

Commissioners  appointed  by  the  court  to  partition  property  may 
report  in  favor  of  a  sale  of  the  whole  or  a  part  thereof,  whereupon 
the  court  may  modify  the  interlocutory  judgment.  Smith  v. 
Trustees  of  Broohhaven,  36  App.  Div.  386,  55  Supp.  370. 

The  fact  that  one  of  the  parties  to  the  partition  suit  is  an 
assignee  for  creditors,  and  that  a  prior  mortgage  upon  the  entire 
property  is  under  foreclosure,  affords  no  ground  for  refusing  an 
actual  partition  and  imposing  the  burden  of  providing  for  the 
mortgage  upon  the  individual  owner.  Chittenden  v.  Gates,  18 
App.  Div.  169,  45  Supp.  768. 

Where  the  referee  in  partition  reports  in  favor  of  an  actual  par- 
tition and  against  a  sale  if  such  report  is  adopted  by  the  court,  the 
proceedings  are  had  from  that  point  under  the  provisions  now  being 
considered. 

Interlocutory  Judgment  for  Actual  Partition  and  Appointment  of 

Commissioners. 

(Caption.) 


CHARLES  S.  WESTON 

agst. 

MAKY  E.   STODDARD   and   Othbbs. 


.137  N.  Y.  119. 


This  action  coming  on  to  be  tried  at  a  Special  Term  of  the  Supreme 
Court,  held  at  the  town  hall  in  Saratoga  Springs  on  the  4th  day  of 
June,  1906,  due  proof  having  been  made  of  the  service  of  the  sum- 
mons and  complaint  herein  on  all  of  the  defendants,  and  that  a 
notice  of  the  pendency  of  action  having  been  duly  filed  in  the  office 
of  the  clerk  of  the  County  of  Saratoga,  and  such  papers  were  served 
more  than  twenty  days  since,  that  such  notice  filed  more  than  twenty 
days  since,  and  that  none  of  the  defendants  have  appeared  in  the 
action  except  the  defendant  Mary  E.  Stoddard,  who  appears  by  and 
answers  by  Charles  S.  Lester,  her  attorney;  Abiel  Stoddard.  Edward 
B.  Clark  and  Minnie  A.  Clark,  who  appear  and  answer  by  John  W. 
Crane,  their  attorney;  John  Daig  and  Bridget  Daig,  Samuel  Burpee 
and  Eeuben  L.  Curtis,  who  appear  and  answer  by  James  W.  Lester, 
their  attorney;  and  L.  Allen  Carpenter,  Charles  S.  Weston  and  Cora 
P.  Pollard,  infants  who  appear  and  answer  by  their  attorney  and 
guardian  ad  litem,  Walter  P.  Butler,  all  except  the  said  infants  being 
of  full  age  and  denying  the  material  allegations  of  the  complaint; 
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and  the  issues  so  raised  by  said  answer  having  been  tried  by  the  court 
as  aforesaid,  and  its  decision  having  been  made  and  entered  whereby 
actual  partition  of  the  said  premises  described  in  the  complaint  is 
directed  to  be  made  among  the  plaintiff  and  defendants  as  herein  set 
forth,  and  whereby  the  alleged  mortgage  set  out  in  the  amended  answer 
of  the  defendant  Mary  R.  Stoddard  is  directed  to  attach  to  one-fourth 
of  said  premises  directed  to  be  set  off  to  the  plaintiff  and  defendants 
(other  than  the  defendant  Mary  E.  Stoddard  and  those  claiming 
under  her)  subject  to  any  defence  the  said  plaintiff  and  defendants 
may  have  thereto,  the  court  not  passing  on  its  validity. 

Now,  on  motion  of  Winsor  B.  French,  plaintiff's  attorney,  and 
after  hearing  Charles  S.  Lester,  attorney  for  the  defendant  Mary  R. 
Stoddard,  and  counsel  for  all  the  other  defendants  who  have  appeared 
(except  the  said  infants)  opposed,  it  is.  Ordered,  adjudged  and  de- 
creed that  the  rights,  shares  and  interest  of  the  parties  to  this  action 
in  the  property  described  in  the  complaint  are  as  follows : 

1st.  The  plaintiff  and  the  defendant  Stella  P.  Burpee  each  an  un- 
divided one  twenty-fourth  part  of  said  premises,  subject  to  the  right 
of  dower  therein  of  the  said  defendant  Pamelia  Weston. 

2nd.  The  defendants  L.  Allen  Carpenter,  Charles  W.  Pollard  and 
Cora  P.  Pollard  each  an  undivided  one  seventy-second  part  of  said 
premises,  subject  to  the  right  of  dower  of  their  grandmother,  the 
said  defendant  Pamelia  "Weston  thereon. 

3rd.  The  said  defendants  Sarah  L.  McOmber,  Charles  H.  Lee, 
Pamelia  Weston  and  Fannie  Smith  each  an  undivided  one  forty- 
eighth  port  of  the  said  premises,  subject  to  the  dower  right  of  the 
defendant  Harriet  A.  Day  in  an  undivided  one  fifty-sixth  part  of 
said  premises. 

4th.  The  defendants  Sarah  Weston,  Belle  Howe,  Gideon  Edwin 
Lee  and  Laura  A.  Henry  each  an  undivided  one  hundred  and  ninety- 
second  part  of  said  premises,  subject  to  the  dower  right  of  the  said 
defendant  Harriet  A.  Day  in  one  fifty-sixth  part  of  said  premises, 
and  also  subject  to  the  dower  right  of  the  said  defendant  Nancy  H. 
Lee  therein. 

5th.  The  said  defendant  Harriet  A.  Day  to  a  dower  interest  in 
one  undivided  fifty-sixth  part  of  the  said  premises. 

6th.  The  said  defendant  Nancy  H.  Lee  to  a  dower  interest  in  an 
undivided  one  forty-eighth  part  of  the  said  premises,  subject  to  the 
dower  interest  of  the  said  defendant  Harriet  A.  Day  in  an  undivided 
one  fifty-sixth  part  of  the  said  premises. 

7th.  The  said  defendant  Melissa  P.  Lee  to  an  inchoate  dower  in- 
terest in  an  undivided  one  one  hundred  and  ninety-second  part  of  the 
said  premises,  subject  to  the  dower  right  of  the  said  defendant  Harriet 
A.  Day  in  an  undivided  one  fifty-sixth  part  of  the  said  premises  and 
the  dower  right  of  the  said  defendant  Nancy  H.  Lee  therein. 

8th.  The  said  defendant  Lucy  A.  Allen  to  an  undivided  one  forty- 
eighth  part  of  the  said  premises,  subject  to  the  dower  interest  of  the 
defendant  Harriet  A.  Day  in  an  undivided  one  fifty-sixth  part  of  said 
premises. 

9th.  The  defendant  Mary  R.  Stoddard  to  an  undivided  three- 
fourths  thereof  subject  to  such  portions  of  her  said  undivided  three- 
fourths  as  have  been  conveyed  to  and  are  now  owned  by  the  defend- 
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ants  Bridget  Daig,  Florence  Burpee  and  Edward  B.  Clark  as  afore- 
said. 

10th.  The  defendants  Abiel  Stoddard  and  John  Daig  have  no  in- 
terest in  the  said  premises. 

11th.  The  defendant  Eeuben  L.  Curtis  is  a  tenant  under  the  de- 
fendant Mary  E.  Stoddard. 

13th.  The  defendant  Samuel  Burpee  is  a  tenant  under  the  defend- 
ant Florence  Burpee. 

13th.  The  defendant  Minnie  A.  Clark  an  inchoate  dower  interest 
in  the  property  owned  by  Edward  B.  Clark  as  aforesaid. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  plaintiff 
and  the  said  defendants,  heirs  of  Charles  Lee  and  Samuel  A.  Weston, 
having  signified  their  desire  so  to  do,  shall  take  and  hold  their  one- 
quarter  in  common  among  themselves,  and  their  shares  hereinbefore 
stated  shall  be  set  o£E  to  them  as  a  whole  undivided  one-quarter  with- 
out partition  as  between  themselves,  to  be  held  by  them  in  common, 
and  that  the  said  alleged  mortgage  of  the  defendant  Mary  E.  Stoddard 
shall  attach,  if  at  all,  to  the  said  one-quarter  and  shall  be  subject  to 
any  defence  that  the  plaintilf  and  said  defendants  may  have  thereto; 
its  validity  as  a  mortgage  or  lien  upon  said  premises  not  being  passed 
upon  or  adjudicated  in  this  action;  that  partition  be  made  of  the 
premises  mentioned  in  the  complaint  herein  as  aforesaid,  which 
premises  are  described  as  follows : 

(Insert  description.) 
Charles  H.  Sturges,  Joseph  D.  Baucus  and  Arthur  D.  Seavey,  three 
reputable  and  disinterested  freeholders,  are  hereby  appointed  com- 
missioners to  make  the  partition  herein  directed  and  to  proceed  and 
report  according  to  law ;  that  said  commissioners  shall  divide  the  said 
premises  into  parts  as  hereinbefore  directed  —  to  be  held  and  enjoyed 
by  the  said  parties  severally,  according  to  their  rights  and  interests 
therein  so  ascertained,  determined  and  declared  as  aforesaid;  that 
each  party  to  the  action  is  hereby  requested  to  produce  and  file  with 
the  said  commissioners  or  a  majority  of  them,  for  such  time  as  they 
shall  deem  reasonable,  all  deeds,  writings,  surveys  or  maps  relating  to 
the  said  premises  or  any  part  thereof;  that  in  case  partition  of  said 
premises  cannot  be  made  with  perfect  equality  between  the  said  parties 
according  to  their  respective  rights  and  interests  therein,  unless  com- 
pensation be  made  by  one  or  more  of  them  to  other  of  them  for 
equality  of  partition,  then  the  said  conmiissioners  shall  ascertain  and 
report  the  proper  compensation  which  ought  to  be  made  for  equality 
of  partition  and  by  whom  it  should  be  paid  and  to  whom  it  ought  to 
be  allowed ;  that  the  costs,  disbursements  and  referee's  fees,  stenogra- 
pher's fees,  surveyor's  and  commissioner's  charges  and  clerk's  fees 
shall  be  borne  and  paid  by  the  respective  parties  in  the  manner  to  be 
hereafter  directed  in  the  final  judgment  to  be  made  and  entered  in 
this  action;  any  party  to  this  action  may  apply  to  the  court  at  the 
foot  of  this  judgment  for  further  instructions. 

December  13,  1906. 

C.  C.  VAN"  KIEK, 
J.  S.  C. 
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(Caption.) 

Judgment  for  Actual  Partition. 


NATHAN  E.  NICKERSON 

agst. 
EMMA  STEPHENS  et  al. 


Due  proof  having  been  made  of  the  service  of  the  summons  and 
complaint  herein  on  all  the  defendants  herein  except  the  defendant 
John  Butler,  who  is  deceased,  and  that  a  notice  of  pendency  of  this 
action  has  been  duly  filed  in  the  office  of  the  clerk  of  the  County  of 
Ulster,  that  such  papers  v,^ere  served  more  than  twenty  days  since, 
and  that  such  notice  was  iiled  more  than  twenty  days  since,  and  that 
none  of  the  defendants  have  appeared  in  the  action  except  the  de- 
fendants Emma  Stephens  and  Nelson  Stephens,  who  appeared  by 
Linson  &  Van  Buren,  their  attorneys,  and  interposed  an  answer  for 
the  defendant  Emma  Stephens,  and  a  demurrer  for  the  defendant 
Nelson  Stephens,  which  said  demurrer  has  been  disposed  of  by  an 
order  of  this  court,  held  September  24,  1906;  that  the  defendant 
Chauncey  E.  Shultis  has  appeared  by  P.  Cantine  as  his  attorney,  but 
has  not  interposed  any  answer  or  demurrer ;  that  the  defendant  John 
N.  Gillis  has  appeared  by  George  W.  Weiant,  his  attorney,  but  has 
not  interposed  any  answer  or  demurrer;  that  all  the  defendants  are 
of  full  age. 

That  this  action  is  brought  to  partition  real  property  situated  in 
the  City  of  Kingston,  Ulster  County;  that  an  order  of  reference  has 
been  granted  heretofore  herein  by  which  it  was  referred  to  C.  A. 
Van  Wagoner,  Esq.,  to  determine  and  report  as  to  the  interest  of 
the  several  parties  to  the  action  in  the  premises  sought  to  be  par- 
titioned, and  as  to  whether  the  same  could  be  partitioned,  and  such 
report  having  been  filed  wherein  he  sets  up  the  interest  of  the  several 
parties  and  the  several  incumbrances  thereon,  and  also  that  said 
premises  are  so  circumstanced  that  a  partition  thereof  can  be  made 
without  prejudice  to  the  owners  thereof;  and  it  further  appearing, 
by  a  certified  search  of  the  clerk  of  the  County  of  Ulster,  that  there 
are  certain  specific  and  general  liens  on  said  premises : 

Now,  on  motion  of  Joha  E.  Van  Etten  &  Son,  the  attorneys  of 
said  plaintiff,  and  after  hearing  Linson  &  Van  Buren,  attorneys  of 
the  defendant  Emma  Stephens,  it  is  ordered,  adjudged  and  decreed, 

That  the  rights,  shares  and  interests  of  the  parties  in  the  property 
mentioned  in  the  complaint  are  as  follows : 

That  the  plaintiff,  Nathan  E.  Nickerson,  is  entitled  to  an  undivided 
one-half  thereof,  subject  to  the  inchoate  right  of  dower  of  his  wife, 
the  defendant  Adelia  B.  Nickerson,  in  such  one-half. 

That  the  defendant  George  W.  Nickerson  has  a  specific  lien  on  such 
one-half  by  way  of  a  mortgage. 

That  the  defendant  Emma  Stephens  is  entitled  to  an  undivided 
one-half  thereof. 

That  the  defendant  John  Outwater,  as  executor  of  the  last  will  and 
testament  of  John  Polhemus,  deceased,  has  a  specific  lien  on  such 
one-half  of  Emma  Stephens,  by  way  of  mortgages.    That  the  defend- 
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ant  Chauncey  P.  Shultis  has  general  lien  on  such  one-half  of  Emma 
Stephens,  by  way  of  judgments.  That  partition  be  made  of  the 
premises  mentioned  in  the  complaint  herein,  which  are  described  as 
follows:     (Here  insert  description.) 

That  Stephen  D.  Hood,  Jr.,  Daniel  T.  Van  Buren  and  McDonald 
Van  Wagonen,  Esq.,  three  reputable  and  disinterested  freeholders, 
are  hereby  appointed  commissioners  to  make  the  partition  herein 
directed  and  to  proceed  and  report  according  to  law. 

That  said  commissioners  shall  divide  the  said  premises  into  equal 
parts,  quantity  and  quality  relatively  considered,  and  that  they  allot 
to  the  plaintiff,  Nathan  R.  Mckerson,  one  of  said  parts,  and  to  the 
defendant  Emma  Stephens  the  other  of  said  parts,  to  be  held  and 
enjoyed  by  the  said  parties  severally  according  to  their  rights  and 
interests  therein,  so  ascertained,  determined  and  declared  as  afore- 
said. That  each  party  to  the  action  is  hereby  required  to  produce 
and  have  with  the  said  commissioners,  or  a  majority  of  them,  for 

That  in  case  partition  of  said  premises  cannot  be  made  with  per- 
euch  time  as  they  shall  deem  reasonable,  all  deeds,  writings,  surveys 
or  maps  relating  to  the  said  premises,  or  any  part  thereof, 
feet  equality  between  the  said  parties,  according  to  their  respective 
rights  and  interests  therein,  unless  compensation  be  made  by  one 
or  more  of  them  to  other  of  them  for  equality  of  partition,  then  the 
said  commissioners  shall  ascertain  and  report  the  proper  compensation 
which  ought  to  be  made  for  equality  of  partition,  and  by  whom  it 
should  be  paid,  and  to  whom  it  ought  to  be  allowed. 

That  the  costs,  disbursements  and  referee's  fees,  stenographer's 
fees,  surveyor's  and  commissioner's  charges  and  clerk's  fees  shall 
be  borne  and  paid  by  the  respective  parties  as  follows :  Said  plaintiff 
shall  bear  and  pay  his  own  costs  and  one-half  of  all  fees,  expenses, 
charges  and  disbursements,  last  above  specified,  in  the  action,  and 
the  defendant  Emma  Stephens  shall  bear  and  pay  her  own  costs  and 
one-half  of  all  fees,  expenses,  charges  and  disbursements  in  the  action 
above  specifically  mentioned,  and  that  the  parties  entitled  to  such 
costs,  fees,  charges  and  expenses  have  execution  therefor,  according 
to  the  course  and  practice  of  this  court. 

That  any  party  to  this  action  may  apply  to  the  court  at  the  foot  of 
this  judgment  for  further  instructions. 

SAMUEL  EDWARDS, 
Justice  Supreme  Court. 

Oath  of  Commissioner. 

SUPREME  COURT. 


JOHN  HASKINS 
agst. 

MARY    HASKINS,    JAMES    C.    HASKINS 
AND  LOUISA  M.  DURYEA. 


1 


State  of  New  York,] 
County  of  Ulster.  \  *^" ' 
Stephen  D.  Hood,  D.  T.  Van  Buren  and  McDonald  Van  Wagonen, 
commissioners  appointed  to  make  partition  herein  by  an  interlocutory 
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judgment,  dated  Jaauary  13,  1906,  being  duly  sworn,  doth  each  for 
himself  depose  and  say,  that  he  will  faithfully,  honestly  and  impartially 
discharge  the  trust  reposed  in  him. 

(Jurat.)  (Signatures.) 

Sub.  3.    Report  of  Commissioners  and  Confirmation  of  Beport. 
§§  1554,  1555,  1556,  3299. 

§  1554.  Report  of  conunissioners. 

All  the  commissioners  must  meet  together  in  the  performance  of  any  of  their 
duties;  hut  the  acts  of  a  majority  so  met  are  valid.  They,  or  a  majority  of 
them,  must  make  a  full  report  of  their  proceedings,  under  their  hands,  specify- 
ing therein  the  manner  in  which  they  have  discharged  their  trust,  describing 
the  property  divided,  and  the  share  or  interest  in  a  share,  allotted  to  each 
party,  with  the  quantity,  courses,  and  distances,  or  other  particular  description 
of  each  share,  and  a  description  of  the  posts,  stones,  or  other  monuments;  and 
specifying  the  items  of  their  charges.  Their  report  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded,  and  must  be 
filed  in  the  office  of  the  clerk. 

§  1555.  Fees  and  expenses. 

The  fees  and  expenses  of  the  commissioners,  including  the  expense  of  a 
survey,  when  it  is  made,  must  be  taxed  under  the  direction  of  the  court;  and 
the  amoimt  thereof  must  be  paid  by  the  plaintiff,  and  allowed  as  part  of  his 


§  1556.  Confirming  or  setting  aside  report. 

The  court  must  confirm  or  set  aside  the  report,  and  may,  if  necessary, 
appoint  new  commissioners,  who  must  proceed  as  directed  in  this  article. 

The  following  section  of  the  Code  fixes  the  amount  of  the  com- 
missioners' fees: 

§  3299.  A  surveyor,  employed  as  prescribed  by  law,  in  an  action  for  partition 
or  dower,  or  to  determine  dower,  is  entitled  to  five  dollars  for  each  day  actually 
and  necessarily  occupied  in  surveying,  laying  out,  marking  or  mapping  land 
therein.  Each  assistant,  so  employed,  is  entitled  to  two  dollars  for  each  day 
actually  and  necessarily  occupied  in  serving  under  the  surveyor's  direction. 
Ea<!h  commissioner,  appointed  as  prescribed  by  law,  to  make  partition  or 
admeasure  dower,  is  entitled  to  five  dollars  for  each  day's  actual  and  necessary 
service. 

The  commissioners  must  look  to  plaintiff  for  their  fees;  they 
cannot  attach  plaintiff's  attorney  for  non-payment.  Lamoureux  v. 
Morris,  4  How.  245.  On  an  application  to  adjust  the  fees  and 
expenses  of  commissioners,  the  number  of  days'  service  actually 
and  necessarily  rendered  by  each  commissioner,  and  the  actual 
disbursements  made  by  them,  must  be  shown  by  affidavit.  Camp- 
hell  V.  Campbell,  48  How.  255. 

The  report  of  the  commissioners  will  be  set  aside  on  same 
grounds  as  verdict  of  a  jury.  Livingston  v.  Cla/rTcson,  4  Edw.  Ch. 
596 ;  Douhleday  v.  Newton,  9  How.  71. 

The  plaintiff,  in  an  action  of  partition,  is  liable  for  services  of  a 
surveyor,  pursuant  to  the  employment  of  a  referee  in  an  action 
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which,  upon  plaintiff's  motion,  is  discontinued,  upon  condition  that 
the  plaintiff  pay  costs  and  expenses.  The  surveyor  is  not  limited 
to  statutory  fees,  but  entitled  to  the  value  of  his  services.  Meserole 
v.  Furman,  38  Hun,  355. 

Commissioners  in  partition  have  not  the  power,  in  order  to 
effect  an  equal  division,  to  direct  the  partial  destruction  of  one 
of  the  buildings  on  the  property  which  is  the  subject  of  the  suit. 
Vail  v.  Yail,  23  St.  Eep.  574. 

Beport  of  Commissioners  —  Actual  Partition. 

SUPREME  COURT  —  Saratoga  CotTNTT. 


CHARLES  S.  WESTON 

agst. 

MARY  R.  STODDARD  and  Otiiebs. 


ri37  N.  Y.  119. 


In  pursuance  of  an  interlocutory  judgment  made  in  the  above- 
entitled  action  and  entered  the  15th  day  of  September,  1906,  the 
undersigned  commissioners  in  partition  do  report  and  return  that 
having  been  first  duly  sworn,  and  having  severally  taken  the  oath 
that  we  would  honestly  and  impartially  execute  the  trust  reposed  in 
us  and  make  partition  as  directed  by  the  court,  we  have  carefully 
examined  the  premises  described  in  the  complaint  in  this  action  and 
caused  the  said  premises  to  be  surveyed  and  have  made  partition 
thereof  between  the  said  parties  according  to  their  respective  rights 
and  interests  therein  as  the  same  have  been  ascertained,  determined 
and  declared  by  the  courts  as  follows : 

We  have  divided  the  premises  into  four  equal  parts  and  set  oS  to 
the  plaintiff  and  the  defendants. 

(Insert  description  of  parcel  set  off  to  each  defendant.) 
And  we  further  certify  and  report  that  the  items  of  expenses  and 
charges  attending  the  said  partition  including  our  fees  as  com- 
missioners are  as  follows : 
To  services  of  commissioner,  Charles  H.  Sturges,  5  davs . . .     $35  00 
"  "  Arthur  D.  Seavey,  5  days. ...       25  00 

«  "  Joseph  D.  Baucus,  5  days 25  00 

Charges,  expenses  and  disbursements  of  surveyor 25  25 

To  horse  hire  to  view  property 4  00 

In  witness  whereof  we,  the  said  commissioners,  have  hereunto  set 
our  hands  and  seals  the  20th  day  of  August,  1907. 

C.  H.  STUEGES.  [L.  S.] 
JOS.  D.  BAUCFS.  [L.  S.] 
AETHUE  D.  SEVEY.     [L.  S.] 

Sub.  4.    Final  Judgment  for  Actual  Partition.     §§  1557-1560. 

§  1557.    Final  judgment  on  report;  effect  thereof. 

Upon  the  confirmation,  by  the  court,  of  the  report  of  the  commissioners 
making  partition,    final   judgment,  that  the  partition  be  firm  and  effectual 
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forever,  must  be  rendered,  which  is  binding  and  conclusive  upon  the  following 
persons : 

1.  The  plaintiff;  each  defendant  upon  whom  the  summons  was  served,  either 
personally,  or  without  tJie  State,  or  by  publication,  pursuant  to  an  order 
obtained  for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act;  and  the 
legal  representatives  of  each  party,  specified  in  this  subdivision.  So  much  of 
section  445  of  this  act,  as  requires  the  court  to  allow  a  defendant  to  defend 
an  action,  after  final  judgment,  does  not  apply  to  an  action  for  partition. 

2.  Each  person  claiming  from,  through,  or  under  such  a  party,  by  title 
accruing  after  the  filing  of  the  judgment-roll,  or  after  the  filing,  in  the  proper 
county  clerk's  office,  of  a  notice  of  the  pendency  of  the  action,  as  prescribed 
in  article  ninth  of  this  title. 

3.  Each  person,  not  in  being  when  the  interlocutory  judgment  is  rendered, 
who,  by  t^-e  happening  of  any  contingency,  becomes  afterwards  entitled  to  a 
beneficial  interest  attaching  to,  or  an  estate  or  interest  in,  a  portion  of  the 
property,  the  person  first  entitled  to  which,  or  other  virtual  representative 
whereof  was  a  party  specified  in  the  first  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  party,  whose  right  and  interest  are  ex- 
pressly reserved  and  left  unaffected,  as  prescribed  in  section  1539  of  this  act, 
or  to  any  person  claiming  from,  through  or  under  such  party. 

S  1558.  Judgment  must  direct  delivery  of  possession. 

The  final  judgment  must  also  direct  that  each  of  the  parties,  who  is  entitled 
to  possession  of  a  distinct  parcel  allotted  to  him,  be  let  into  the  possession 
thereof,  either  immediately,  or  after  the  determination  of  the  particular  estate, 
as  the  case  requires. 

§  1559.  Costs;  iiovr  awarded.     Id.;  against  nnkno-wn  parties. 

The  final  judgment  for  the  partition  of  the  property,  must  also  award,  that 
each  defendant  pay  to  the  plaintiff  his  proportion  of  the  plaintiff's  costs, 
including  the  extra  allowance.  The  sum  to  be  paid  by  each  must  be  fixed  by 
the  court,  according  to  the  respective  rights  of  the  parties,  and  specified  in  the 
judgment.  If  a  defendant  is  unknown,  his  proportion  of  the  costs  must  be 
fixed  and  specified  in  like  manner.  An  execution  against  an  unknown  defend- 
ant may  be  issued  to  collect  the  costs  awarded  against  him,  as  if  he  was 
named  in  the  judgment;  and  his  right,  share,  or  interest  in  the  property  may 
be  sold  by  virtue  thereof,  as  if  he  was  named  in  the  execution. 

§  1560.  Sale  of  property;  when  directed. 

If  the  commissioners,  or  a  majority  of  them,  report  that  the  property,  or  a 
particular  lot,  tract,  or  other  portion  thereof,  is  so  circumstanced,  that  a 
partition  thereof  cannot  be  made,  without  great  prejudice  to  the  owners 
thereof,  the  court,  if  it  is  satisfied  that  the  report  is  just  and  correct,  may 
thereupon,  except  as  otherwise  expressly  prescribed  in  this  article,  modify  the 
interlocutory  judgment,  or  render  a  supplemental  interlocutory  judgment,  re- 
citing the  facts,  and  directing  that  the  property,  or  the  distinct  parcel  thereof 
so  circumstanced,  be  sold  by  a  referee,  designated  in  the  judgment,  or  by  the 
sheriff. 

Where  an  actual  partition  of  land  is  ordered,  plaintiflE's  right  to 
costs  arises  upon  final  judgment.  Saffron  v.  Saffron,  11  St.  Kep. 
4T1,  citing  Davis  v.  Dmis,  3  St.  Rep.  163,  and  §  1579  of  the  Code. 

Although  by  §  1544  an  issue  of  fact  in  partition  was  triable  by 
a  jury,  it  does  not  determine  that  costs  follow  as  a  matter  of 
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course.  Costs  may  be  awarded  in  the  discretion  of  the  court. 
Weston  Y.  Stoddard,  42  St  Eep.  76,  citing  Henderson  v.  Scott,  43 
Hun,  22,  and  overruling  Dams  v.  Davis,  3  St.  Eep.  163. 

In  partition  suits  where  an  actual  partition  of  the  premises  is 
decreed,  the  costs  of  the  complainant,  and  all  the  defendants  who 
have  appeared  in  the  cause,  are  to  be  taxed  as  between  party  and 
party,  and  the  aggregate  amount  of  the  several  bills  apportioned 
and  charged  upon  parties  to  the  suit  according  to  their  rights  and 
interests  in  the  premises,   and  the  parties  whose  proportionate 
part  of  the  whole  costs  are  entitled  to  executipn  against  those 
whose  taxed  bills  are  less;  Tibbits  v.  Tihhits,  7  Paige,  204;  but 
the  attorney  for  plaintiff  acquires  a  lien  for  his  disbursements 
upon  the  share  of  plaintiff  in  the  property,  in  suit  of  which  plain- 
tiff cannot  divest  him  by  an  assignment  of  his  interest  pending 
the  action.     Creighton  v.  Ingersoll,  20  Barb.  541.     Where  the 
complainant  by  an  unfounded  claim  causes  litigation,  he  will  be 
charged  with  the  additional  costs  incurred  thereby.     Hwmersley 
V.  Hamersley,  1  N.  Y.  Leg.  Obs.  127;  Crandall  v.  Hoysradt,  3 
Sandf.  Ch.  40.     Where,  for  any  cause,  when  actual  partition  is 
made  some  of  the  parties  are  found  not  entitled  to  any  portion 
of  the  land,  they  should  not  be  charged  with  costs.     Tanner  v. 
Niles,  1  Barb.  560. 

In  Smith  v.  Trustees  of  Brooh  Haven,  36  App.  Div.  386,  55 
Supp.  370,  the  court  considered  the  question  of  actual  partition, 
citing  Chittenden  v.  Gates,  18  App.  Div.  169,  upon  the  propriety 
of  directing  actual  partition  where  possible  so  to  do,  and  holding 
that  the  actual  inspection  of  premises  by  commissioners  affords  a 
better  means  of  deciding  the  propriety  of  partition  than  any  tes- 
timony, expert  or  otherwise. 

For  further  authorities  and  reference  to  the  provisions  of  the 
Code  as  to  costs,  see  §  1579,  Art.  XIV,  subd.  4. 

Final  Judgment  for  Actual  Partition. 

(Caption.) 
SUPREME  COURT 

NATHAN  R.  NICKERSON 
agst. 
EMMA    STEPHENS    and    NELSON    STE- 
PHENS, HEE  HtrSBAND,  ETC. 


This  action  having  been  brought  on  to  be  heard  upon  the  report 
of  Stephen  D.  Hood,  Daniel  T.  Van  Buren  and  McD.  Van  Wagoner, 
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commissioners  appointed  by  an  order  of  this  court,  and  on  reading 
and  filing  said  report,  which  bears  date  the  39th  day  of  November, 
1906,  by  which  it  appears  that  the  said  commissioners  have  made' 
partition  of  the  premises  described  in  the  complaint  in  this  action, 
between  the  parties,  according  to  their  respective  rights  and  in- 
terests therein,  as  the  same  have  been  ascertained,  declared  and  de- 
termined by  this  court,  and  by  which  said  partition  the  said  commis- 
sioners have  divided  the  whole  of  said  premises  into  two  allotments  of 
equal  value,  and  have  set  off  in  severality  to  the  said  plaintiff,  Nathan 
E.  Mckerson,  one  of  the  said  allotments  bounded  and  described  as 
follows  (here  insert  description  of  lots  so  set  off) ;  and  also  by  which 
partition  the  said  commissioners  have  set  off  in  severalty  to  the  de- 
fendant Emma  Stephens  the  other  of  said  allotments  bounded  and 
described  as  follows:  (Here  insert  description  of  said  allotment.) 

Now,  on  motion  of  John  J.  Linson,  attorney  for  the  plaintiff,  and 

Howard  Chipp,  Jr.,  attorney  for  defendant,  it  is  ordered  and  adjudged 

that  the  said  report,  and  all  things  therein  contained,  do  stand  ratified 

and  confirmed,  and  that  the  partition  so  made  be  firm  and  effectual 

'forever. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  said 
Nathan  E.  Nickerson  and  wife  and  the  said  Emma  Stephens,  do  each 
execute  under  their  hands  and  seals,  and  acknowledge  and  deliver  to 
the  other,  a  deed  of  release  and  quitclaim  of  the  parcel  of  land  set  off 
to  each  in  severalty  as  aforesaid. 

And  it  is  further  ordered  and  adjudged  that  the  said  Nathan  E. 
Nickerson  be  and  he  is  entitled  to  the  possession  of  the  said  premises 
hereby  set  apart  to  him  in  severalty,  and  that  he  be  immediately  let 
into  the  possession  thereof,  and  that  the  said  Emma  Stephens  be  and 
she  is  entitled  to  the  possession  of  the  said  premises  hereby  set  apart 
to  her  in  severalty  and  that  she  be  immediately  let  into  possession. 

And  it  is  further  ordered  and  adjudged  that  all  liens  and  incum- 
brances which  were  a  charge  upon  the  undivided  interest  of  the  said 
Nathan  E.  Nickerson,  shall  hereafter  be  a  lien  and  charge  only  upon 
that  part  of  said  premises  hereby  set  apart  to  said  Nathan  E.  Nicker- 
son in  severalty;  and  that  all  liens  and  incumbrances  which  were  a 
charge  upon  the  undivided  interest  of  the  said  Emma  Stephens  shall 
hereafter  be  a  lien  and  charge  only  on  that  part  of  said  premises 
hereby  set  apart  to  the  said  Emma  Stephens.  And  it  is  further 
ordered  and  adjudged  that  the  sum  of  $1,560,  being  the  costs  of  the 
plaintiff,  and  his  disbursements,  which  includes  the  sum  of  $1,000 
additional  allowance  hereby  granted,  shall  be  a  lien  upon  the  premises 
hereby  set  apart  to  the  plaintiff,  over  and  taking  precedence  of  the 
rights  or  liens  of  any  of  the  parties  to  this  action,  and  execution  may 
issue  thereon. 

And  the  sum  of  $1,500  being  the  costs  of  the  defendant  Emma 
Stephens,  and  her  disbursements,  which  includes  the  sum  of  $1,000 
additional  allowance  hereby  granted,  shall  be  a  lien  upon  the  premises 
hereby  set  apart  to  said  defendant  Emma  Stephens,  over  and  taking 
precedence  of  the  rights  or  liens  of  any  of  the  parties  to  this  action  and 
execution  may  be  issued  thereon. 

W.  0.  HOWAED, 
J.  S.  C. 
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Sub.  5.     Compensation  for  Equality  of  Partition.    §  1587. 

§  1587.  Compensation  to  equalize  partition. 

Where  it  appears  that  partition  cannot  be  made  equal  between  the  parties, 
according  to  their  respective  rights,  without  prejudice  to  the  rights  or  interests 
or  some  of  them,  the  final  judgment  may  award  compensation  to  be  made  by 
one  party  to  another  for  equality  of  partition.  But  compensation  cannot  be  so 
awarded  against  a  party  who  is  unknown,  or  whose  name  is  unknown.  Nor 
can  it  be  awarded  against  an  infant,  unless  it  appears  that  he  has  personal 
property  sufficient  to  pay  it,  and  that  his  interests  will  be  promoted  thereby. 

One  tenant  in  common  may  be  allowed  a  sum  of  money  from 
another  or  others  to  equalize  the  interests.  Larhin  v.  Mann,  2 
Paige,  27 ;  Smith  v.  Smith,  10  Paige,  470.  This  compensation  is 
termed  owelty,  and  is  a  lien  on  the  share  to  equalize  which  it  is 
granted,  but  it  cannot  be  enforced  out  of  the  other  property  of 
the  tenant  in  common.  It  is  granted  on  the  principle  that  the 
law  cannot  contemplate  the  injustice  of  taking  property  from  one 
person  and  giving  it  to  another,  without  an  equivalent  or  a  suffi- 
cient security  for  it,  and  the  lien  is  said  to  have  priority  over 
liens  existing  against  the  tenant  against  whom  the  owelty  is 
awarded.  Freem.  Co-tenancy  and  Partition,  §  507.  And  the 
court  will  not  set  aside  a  report  requiring  a  payment  to  equalize 
unless  the  power  has  been  abused  or  so  exercised  as  to  operate 
unjustly.  Post  v.  Post,  65  Barb.  192.  When  the  common  lands 
come  to  be  divided,  an  opportunity  is  afforded  to  give  the  co-ten- 
ant, who  has  enhanced  the  value  of  a  parcel  of  the  premises  by 
his  industry  or  expenditures,  by  allotting  to  him  the  parcel  so 
enhanced  in  value,  or  so  much  as  represents  his  share,  and  it  is 
the  duty  of  equity  so  to  do,  so  far  as  convenient  with  equitable 
partition.  Walter  v.  Walter,  3  Abb.  N.  C.  12.  Where  one 
believes  himself  to  be  the  sole  owner,  and  he  or  his  grantee  makes 
permanent  improvements,  they  are  entitled,  on  subsequent  parti- 
tion with  one  who  proves  to  be  a  co-tenant,  to  have  improvements 
set  off  on  their  share  or  allowance.  Covklim,  v.  Conklim,,  3  Sandf. 
Ch.  64;  St.  Felix  v.  RamJcin,  3  Edw.  323;  Town  v.  Needham, 
3  Paige,  545 ;  Ford  v.  Knapp,  102  IST.  Y.  135. 


PAS.TNEBS,  ACTIONS  AGAINST  AN1>  BETWEEN. 
See  Joint  Debtoes. 


PENAL  BOND,  ACTION  UPON. 

See  Miscellaneous  Actions. 


PENALTY    OR    FORFEITURE,    ACTION 
BY   PRIVATE   PERSON   FOR. 

§§  1893-1898. 
Article. 

I.  By  -whom  action  maintained  and  in  what  mannee,  1695. 

I  1893.  Action  by  person  specially  aggrieved,  1695. 
§  1894.   Action  by  common  informer,  1695. 
n.  SVHUONS,  HOW  INDOBSED  AND  SEBTED,  1 698. 
§  1897.  Indorsement  upon  summons,  1698. 
§1895.   Service  of  summons,  1698. 

in.  Pleadings,  1701. 

IV.  When  eecovebt  had  and  to  what  extent,  1704. 

§  1896.    When  action  not  barred  by  a  collusive  recovery,  1704. 
§  1898.    When  part  of  a  penalty  may  be  recovered,  1704. 

gjc,                  CODE  SECTIONS  AND   WHERE  FOUND.  ^g^.  page. 

1893.  Action  by  person  specially  aggrieved 1  1695 

1894.  Action  by  common  informer 1  1695 

1895.  Id. ;  service  of  summons 2  1698 

1896.  Id.;  when  not  barred  by  a  collusive  recovery 4  1704 

1897.  Indorsement  upon   summons 2  1698 

1898.  When  part  of  a  penalty  may  be  recovered 4  1704 

AETICLE  I. 

BY  WHOM  ACTION   MAINTAINED,   AND   IN   WHAT    MANNEE. 

§  1893.  Action  by  person  specially  aggrieved,  1695. 
§  1894.  Action  by  common  informer,  1695. 

§   1893.   Action  by  persons  specially  aggrieved. 

Where  a  penalty  or  forfeiture  is  given  by  a  statute,  to  a  person  aggrieved  by 
the  act  or  omission  of  another,  the  person  to  whom  it  is  given  may,  if  it  is  pe- 
cuniary, maintain  an  action  to  recover  the  amount  thereof;  or,  if  it  consists  of 
the  forfeiture  of  a  chattel,  he  may  maintain  an  action  to  recover  the  chattel,  or 
its  value,  or  other  damages,  as  the  case  requires. 

§   1894.   Action  by  common  informer. 

Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any  person  who  sues 
therefor,  an  action  to  recover  it  may  be  maintained  by  any  person  in  his  own 
name;  but  the  action  cannot  be  compromised  or  settled  without  the  leave  of 
the  court  in  which  it  is  brought. 

Provision  is  made  by  chapter  974,  Laws  1895,  chapter  37, 
General  Laws,  for  actions  by  persons  or  societies  for  recovery  of 
penalties  given  by  that  act. 

The  general  provisions  of  these  sections  do  not  supersede  special 
provisions  of  the  statutes  authorizing  actions  for  penalties  in 
special  cases,  but  they  indicate  the  policy  of  the  State  that  no  one 

[1695] 
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shall  use  the  name  of  the  people  of  the  State  as  a  party  plaintiff, 
except  in  pursuance  of  some  law.  People  of  <the  State  of  New 
York  V.  Belknap,  58  Hun,  241,  34  St.  Kep.  239,  12  Supp.  143. 

A  common  informer  cannot  sue  for  a  penalty,  unless  such  power 
is  given  by  statute.  Seward  v.  Beach,  29  Barb.  239.  A  party 
who  first  commences  an  action  to  recover  a  penalty  acquires  an 
interest  in  the  penalty,  which  cannot  be  divested  by  any  subse- 
quent suit  brought  by  any  other  common  informer,  though  the 
latter  be  first  prosecuted  to  judgment.  Beadleston  v.  Sprague,  6 
Johns.  101.  A  corporation  cannot  sue  for  penalties  under  a  statute 
which  provides  for  suits  by  any  person  in  his  own  name.  Ancient 
City  Sportsmen  Club  v.  Miller,  7  Lans.  412.     See  32  How.  89. 

If  two  or  more  persons  be  jointly  concerned  in  doing  an  act  for 
which  a  penalty  is  imposed  by  statute,  a  joint  action  lies,  but 
only  one  penalty  is  recoverable.  Warren  v.  Doolittle,  5  Cow. 
678.  Where  a  penalty  is  given  for  the  benefit  of  the  persons  upon 
whom  the  fraud  is  committed,  the  action  must  be  brought  in  their 
names.  Thompson  v.  How,  46  Barb.  287.  Where  the  statute 
contemplates  one  offence,  in  the  commission  of  which  two  classes 
of  persons  may  be  engaged,  the  penalty  is  one,  and  a  complaint 
against  both  constitutes  but  one  cause  of  action.  People  v.  Roll, 
3  Keyes,  236.  Where  the  statute  directs  that  on  neglect  of  the 
overseers  to  prosecute,  any  person  may  prosecute  in  their  name 
on  giving  security  for  costs,  the  defendant  cannot  object  that  the 
statutory  time  has  not  elapsed  or  security  been  given ;  these  objec- 
tions can  only  be  taken  by  the  overseers.  Thayer  v.  Lewis,  4  Den. 
269.  Where  a  penalty  is  fixed  between  certain  limits,  the  jury 
may  be  governed  by  the  circumstances,  and  by  the  public  necessity, 
in  fixing  the  amount.  Where  judgment  is  given  for  penalty  for 
breach  of  an  ordinance,  the  alternative  sentence  must  strictly  con- 
form to  the  powers  conferred  by  the  statute.  Merkee  v.  Rochester, 
13  Hun,  157.  In  an  action  for  a  penalty  for  failing  to  attend  as 
a  witness,  the  plaintiff  must  show  that  the  witness  was  material  and 
that  damages  resulted  from  his  non-attendance.  Carrington  v. 
Hutson,  28  Hun,  371. 

In  an  action  for  a  penalty  for  watering  milk,  a  test  of  the 
defendant's  milk,  made  a  year  after  the  alleged  violation,  is  not 
evidence.  Steams  v.  Ingraham,  1  T.  &  0.  218.  As  to  what  is 
sufficient  evidence  to  convict  of  the  offence  of  taking  down  or  de- 
facing a  sheriff's  notice  of  sale,  see  Murphy  v.  Tripp,  44  Barb. 
189.    Ignorance  of  the  law  is  no  defence  in  an  action  on  a  penal 
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statute.  Hyde  v.  Melvin,  11  Johns.  521;  Board  of  Health  v. 
Knoll,  70  N.  Y.  530.  A  penalty  must  be  created  by  express 
words,  it  cannot  be  raised  by  implication.  Jones  v.  Estis,  2  Johns. 
379.  An  action  for  a  penalty  is  a  civil  action,  whether  brought 
by  a  municipal  corporation  or  an  individual.  City  of  Buffalo  v. 
Schliefer,  25  Hun,  275.  The  claim  upon  which  an  action  to 
recover  a  statute  penalty  is  based  is  not  a  cause  of  action  arising 
upon  contract.  Ahhott  v.  N.  Y.  C.  R.  B.  Co.,  1  Sheld.  278.  The 
general  words  of  a  penal  statute  are  to  be  restrained  for  the  benefit 
of  him  against  whom  it  is  inflicted.  Hall  v.  Siegel,  7  Lans.  206, 
affirmed,  53  N.  Y.  607.  But  one  penalty  for  exacting  excessive 
fares  can  be  recovered  in  the  same  action.  Bissell  v.  N.  Y.  C. 
R.  R.  Co.,  67  Barb.  385.  But  a  party  aggrieved  is  not  limited  to 
one  penalty,  but  may  recover  the  same  for  each  and  every  offence. 
Buy  dam  v.  Smith,  52  IST.  Y.  383.  The  provisions  of  the  statute 
protecting  an  act  done  in  conformity  with  a  construction  of  a 
statute  given  by  the  Supreme  Court,  applies  only  to  an  action  to 
enforce  a  penalty  or  forfeiture,  and  was  not  intended  to  relieve 
a  party  from  the  consequences  of  acts  which  violate  private  rights. 
Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178.  In  an  action  for  a 
penalty  for  selling  lottery  tickets  the  complaint  must  set  forth  the 
date  of  sale  and  the  amounts.  Roediger  v.  Simmons,  14  Abb. 
(N.  S.)  256.  An  action  to  recover  penalties  for  bringing  watered 
milk  to  a  cheese  factory  may  be  maintained  by  the  treasurer  of  the 
association  against  a  member  of  it.  Bridenbecher  v.  Hoard,  32 
How.  289. 

In  City  of  BrooJclyn  v.  Nossom  Electric  Ry.  Co.,  44  App.  Div. 
462,  61  Supp.  33,  the  court  considers  the  question  whether  the 
city  can  properly  bring  the  action  for  the  penalty  sued  for,  calling 
attention  to  the  fact  that  §§  1893  and  1984  are  under  different 
chapters  and  titles.  The  claim  in  that  case  was  that  the  action, 
being  for  a  penalty  given  by  a  statute,  should  be  brought  in  the 
iiame  of  the  county  treasurer.  It  was  held,  however,  that  the 
action  was  properly  brought  in  the  name  of  the  city.  It  was  fur- 
ther held  that  it  was  within  the  police  power  of  the  State  for  the 
Legislature  to  declare  that  the  burning  of  soft  coal,  within  certain 
prescribed  limits  of  the  city,  was  detrimental  to  public  welfare 
and  should  be  forbidden,  and  that  the  act  in  question  was  not 
inhibited  by  the  Constitution  of  the  United  States  or  of  the  State 
of  New  York. 
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AKTICLE    II. 

STJMHSIONS,   HOW  INDOIISEI)  AND  SERVED. 

§  1897.  Indorsement  upon  summons,  1698. 
§  1895.  Service  of  summons,  1698. 

§    1897.   Indorsement  npon  summons. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  statute,  if  a  copy 
of  the  complaint  is  not  delivered  to  the  defendant  with  a  copy  of  the  summons, 
a  general  reference  to  the  statute  must  be  indorsed  upon  the  copy  of  the  sum- 
mons so  delivered,  in  the  following  form:  "According  to  the  provisions  of," 
etc.;  adding  such  a  description  of  the  statute,  as  will  identify  it  with  con- 
venient certainty,  and  also  specifying  the  section,  if  penalties  or  forfeitures 
are  given,  in  different  sections  thereof,  for  different  acts  or  omissions. 

§    1895.   Id.;  service  of  summons. 

The  summons  in  an  action,  brought  as  prescribed  in  the  last  section,  can  be 
served  only  by  an  officer  authorized  by  law  to  collect  an  execution,  issued  out 
of  the  same  court.  The  summons,  when  issued,  cannot  be  countermanded  by 
the  plaintiff  before  the  service  thereof,  and,  immediately  after  it  has  been 
served,  the  officer  who  served  it  must  file  it,  with  his  certificate  of  service,  in 
the  office  of  the  clerk,  or  deliver  it,  with  a  like  certificate,  to  the  magistrate  by 
whom  it  was  issued,  as  the  case  requires. 

If  the  complaint  annexed  to  the  summons,  and  served  with  it, 
contains  a  reference  to  the  statute  on  which  the  action  is  founded, 
it  is  a  compliance  with  the  statute.  McKee  v.  Sweeney,  66  How. 
447 ;  Thayer  v.  Lewis,  4  Den.  469 ;  Cox  v.  N.  Y.  C.  B.  B.  Co.,  61 
Barb.  615.  Contra,  Brooks  v.  Schoonmaher,  24  Hun,  553.  Un- 
less the  summons  is  indorsed,  the  court  gets  no  jurisdiction.  Bissell 
V.  N.  Y.  C.  B.  B.  Co.,  67  Barb.  386.  But  an  appearance  is  a 
waiver.  Vernon  v.  Hopkins,  9  Civ.  Pro.  K.  257.  Where  the 
statute  creates  a  forfeiture,  but  does  not  give  the  action,  it  is 
not  necessary  to  indorse  a  reference  to  it  upon  the  summons. 
8pragv£  v.  Irwin,  27  How.  51.  As  to  what  is  a  sufficient  indorse- 
ment upon  a  justice's  summons,  see  Andrews  v.  Harrington,  19 
Barb.  343 ;  Marselis  v.  Seaman,  21  Barb.  319 ;  Perry  v.  Tynen,  22 
Barb.  137 ;  Commissioners  of  Excise  v.  Doherty,  16  How.  46.  In 
an  action  for  willful  trespass  upon  land,  the  summons  need  not 
be  indorsed  with  a  reference  to  the  statute,  though  treble  dam- 
ages are  claimed.  Sprague  v.  Irwin,  27  How.  51.  In  an  action 
brought  to  recover  a  penalty  or  forfeiture  given  by  a  city  ordi- 
nance, a  general  reference  to  the  ordinance  must  be  indorsed  upon 
the  summons  —  it  is  not  necessary,  it  should  be  printed  verbatim ; 
such  a  reference  as  would  enable  a  party  to  determine  for  what 
offence  he  has  been  sued,  and  what  penalty  it  is  charged  he  has 
incurred,  is  sufficient.     MoAjor  v.  Eisler,  2  Civ.  Pro.  K.  125.     It 
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seems  that  proof  of  service  of  a  summons  in  an  action  to  recover 
a  penalty  or  forfeiture  is  not  proof  that  the  summons  served  had 
indorsed  upon  it  a  general  reference  to  the  statute  under  which 
the  action  was  brought,  as  required  by  this  section,  notwithstanding 
the  original  summons  had  been  so  indorsed.  People  v.  Walters, 
7  Civ.  Pro.  E.  406.  The  object  of  the  requirement  of  the  statute 
is  to  give  notice  to  the  person  sued  of  the  object  of  the  action,  and 
for  what,  generally,  a  recovery  is  sought.  Avery  v.  Slack,  17 
Wend.  86 ;  Sawyer  v.  Schoonmaker,  8  How.  198.  Section  1897 
applies  only  to  actions  by  private  persons,  and  not  to  an  action 
brought  by  an  officer  in  his  official  capacity.  Townsend  v.  Hop- 
hins,  9  Civ.  Pro.  E.  257.  An  indoi-sement  should  so  refer  to  the 
statute  as  to  identify  it  with  convenient  certainty,  and  specify  the 
sections,  if  penalties  or  forfeitures  are  given  in  different  sections 
thereof,  for  different  acts  or  omissions.  Young  v.  Oregg,  9  Civ. 
Pro.  K.  262.  A  judgment  taken  upon  a  summons  without  indorse- 
ment is  not  void,  but  voidable,  and  may  be  reversed  on  appeal; 
until  so  reversed  it  is  valid.  Spoor  v.  Cornell,  12  Civ.  Pro.  K. 
319. 

Where  the  summons  is  served  with  the  complaint,  no  indorse- 
ment need  be  made  on  the  summons.  Kee  v.  McSweeny,  66  How. 
447,  15  Abb.  IS.  0.  229.  Eeference  to  the  statute  giving  the 
penalty  and  not  to  an  amendatory  act  giving  the  plaintiff  his  right 
to  sue,  is  sufficient.  Prussia  v.  Ouerdher,  16  Abb.  N".  C.  230. 
Appearance  is  a  waiver  of  indorsement.  Vernon  v.  Palmer,  48 
K  Y.  Super.  231 ;  Bissell  v.  N.  Y.  C.  &  H.  R.  B.  Co.,  67  Barb. 
385. 

In  order  that  the  service  of  a  summons  may  be  set  aside  because 
there  is  no  reference  thereon  to  the  statute  giving  the  penalty,  the 
moving  affidavit  must  show  what  the  complaint  is  or  the  nature  of 
some  proceeding  which  would  legally  determine  the  cause  of  action. 
Delisser  v.  N.  Y.,  N.  H.,  etc.,  Co.,  39  St.  Eep.  242,  20  Civ.  Pro. 
R.  312, 14  K  Y.  Supp.  382.  Section  1897  is  general  and  applies 
to  all  actions  including  an  action  brought  by  the  people  to  recover 
penalties.  People  of  the  State  of  New  York  v.  O'Neil,  54  Hun, 
610,  28  St.  Eep.  37,  8  Supp.  123. 

Under  §  1897  it  is  sufficient  if  an  ordinance  alleged  to  be  vio- 
lated is  particularly  mentioned  and  the  substances  thereof  indorsed 
on  the  summons.  Mayor  v.  Wood,  6  N.  Y.  Supp.  657.  The 
failure  to  comply  with  §  1897  is  fatal  to  the  validity  of  the  service 
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of  the  summons  and  makes  the  court  without  jurisdiction  over 
the  person  of  the  defendant.  Such  defect,  since  it  does  not  appear 
on  the  face  of  the  sununons,  is  not  remedied  by  defendant's  volun- 
tary appearance.  Lassen  v.  Aronson,  29  Abb.  N.  C.  114 ;  s.  c,  21 
N.  Y.  Supp.  452. 

A  discontinuance  is  not  a  compounding  of  a  penalty  within  the 
statute.  Hashins  v.  Newcomb,  2  Johns.  405.  It  is  in  the  discre- 
tion of  the  court  to  grant  leave  to  compound  the  action  upon  terms. 
Caswell  V.  Allen,  10  Johns.  118.  The  plaintiff  may  discharge  the 
judgment  by  receiving  the  amount  of  the  penalty,  but  not  as  to  the 
people's  moiety  without  actual  payment.  Caswell  v.  Allen,  10 
Johns.  118 ;  Minton  v.  Woodworth,  11  Johns.  474.  In  an  action 
brought  under  chapter  185,  Laws  of  1857,  which  provides  that 
any  railroad  charging  more  than  the  legal  fare  shall  forfeit  $50, 
which  sum  may  be  recovered,  together  with  the  excess  so  received, 
by  the  party  paying  the  same,  §  1895  does  not  apply.  Quade  v. 
N.  Y.,  N.  H.  &  H.  B.  B.  Co.,  39  St.  Eep.  157;  s.  a,  14  Supp. 
875. 

In  Ahner  v.  N.  Y.,  N.  H.  &  H.  B.  B.  Co.,  20  Civ.  Pro.  K.  318, 
it  was  held  that  the  objection  that  the  service  of  the  summons  was 
not  made  by  the  person  designated  in  §  1895,  is  founded  on  a  mere 
irregularity  and  should  be  taken  by  motion  before  the  service  of 
answer,  and  in  Burke  v.  N.  Y.,  N.  H.  &  H.  B.  B.  Co.,  15  W.  T. 
Supp.  148,  it  is  held  that  it  is  not  proper  matter  to  set  up  by  way 
of  answer,  and  a  defence  to  that  effect  was  stricken  out. 

Where  the  complaint  accompanies  the  summons,  no  reference  to 
the  statute  need  be  indorsed  upon  the  summons.  People  v.  Boot- 
man,  40  Misc.  27,  81  Supp.  195,  affirmed  vsdthout  opinion,  72  App. 
Div.  619,  76  Supp.  1022,  affirmed  in  Court  of  Appeals,  173  K  Y. 
622,  on  opinion  below. 

This  section  relates  to  actions  brought  primarily  for  the  recovery 
of  penalties  and  forfeitures  prescribed  by  statutes,  and  not  to 
actions  for  damages  in  which  penalties  are  only  incidental  to  the 
recovery  and  depend  upon  the  verdict  of  a  jury  and  the  operation 
of  law.  An  action  for  treble  damages  under  §  654  of  the  Penal 
Code,  falls  within  the  latter  category.  Layton  v.  McConnell,  61 
App.  Div.  447,  70  Supp.  679. 

Where  an  action  was  brought  before  a  justice  of  the  peace 
against  a  railroad  company  for  a  penalty  imposed  by  Laws  1895, 
page  961,  chapter  1027,  as  amended  by  Laws  1896,  page  758,  chap- 
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ter  836,  for  refusal  to  sell  plaintiflF  a  mileage  book  on  demand,  and 
plaintiff  attached  to  the  summons  and  served  a  copy  of  what  pur- 
ported to  be  a  complaint,  which,  after  setting  forth  various  allega- 
tions stating  the  alleged  cause  of  action,  averred  that,  by  reason  of 
the  premises,  defendant  was  indebted  to  plaintiff  in  the  sum  of 
$50,  by  virtue  of  Laws  1905,  page  961,  chapter  1027,  as  amended 
by  Laws  1896,  page  758,  chapter  835,  followed  by  a  demand  for 
judgment  for  the  sum  of  $50  and  costs,  and  on  the  return  day  a 
paper,  of  which  that  attached  to  the  summons  was  an  exact  copy, 
was  filed  with  the  justice  as  a  complaint,  held,  the  service  of  the 
copy  so  attached  constituted  a  substantial  compliance  with  the 
statute,  though  it  could  not  be  treated  as  a  complaint  for  want  of 
authority  to  file  the  same  before  the  return  day.  Burdick  v.  Erie 
B.  Co.,  92  Supp.  122. 

Li  Oriffin  v.  Interurban  Street  Railway  Co.,  179  IN".  Y.  438,  the 
matter  of  cumulative  penalties  is  very  fully  considered,  and  au- 
thorities cited  showing  distinction  made  under  language  of  different 
statutes,  and  holding  that  in  the  statute  then  under  consideration 
but  one  penalty  could  be  allowed.  This  case  modified,  96  App. 
Div.  636,  89  Supp.  1105,  96  App.  Div.  340,  89  Supp.  1115. 

Under  the  Railroad  Law  imposing  on  every  street  railroad  a 
penalty  for  charging  excessive  fares,  and  for  a  refusal  to  give  a 
transfer  to  a  passenger  desiring  to  make  one  continuous  trip  be- 
tween two  points  on  its  line,  a  bona  fide  passenger,  desiring  to 
make  one  continuous  trip  between  two  points,  may  recover  the 
penalty  for  a  refusal. to  give  a  transfer,  though  it  be  conceded  that 
one  of  the  purposes  of  the  passenger  in  taking  the  trip  was  to  ride 
to  enforce  the  law  in  case  he  was  refused  a  transfer.  Hennion  v. 
New  York  City  By.  Co.,  51  Misc.  671,  101  Supp.  100. 

The  court  calls  attention  to  the  confused  state  of  the  law,  refer- 
ring to  McLean  v.  Interurban  St.  R.  Co.,  102  App.  Div.  18,  as  not 
passing  upon  the  question,  and  making  further  reference  to  Fisher 
Case,  46  K  Y.  644;  Topham  Case,  42  Misc.  503;  McLean  Case, 
87  Supp.  135;  Fitzmartin  Case,  99  K  Y.  Supp.  765;  and  the 
Myers  Case,  10  App.  Div.  355. 

AETICLE    III 

FLEAI>INGS. 

In  an  action  for  breach  of  a  municipal  ordinance,  the  particular 
ordinance  violated  should  be  stated  in  the  complaint.     People  v. 
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Justices,  etc.,  12  Hun,  65.  In  an  action  under  a  penal  statute, 
the  plaintiif  must  state  specially  the  cause  of  action  arising  under 
it.  Cole  V.  Smith,  4  Johns.  193 ;  People  v.  Brooks,  4  Den.  469. 
Where  an  informer  can  only  sue  after  a  specified  time,  he  must 
allege  in  the  complaint  that  such  time  has  expired.  Morrell  v. 
Fuller,  7  Johns.  402.  See  Barlow  v.  Pease,  5  Hun,  564.  It  is 
not  necessary  to  refer  to  the  statute  prescribing  the  duty  for  which 
a  penalty  is  inflicted,  but  only  to  that  which  inflicts  the  penalty. 
Morris  v.  People,  3  Den.  387.  It  is  said  that  it  is  not  indispensa- 
ble to  plead  that  the  offence  is  against  the  form  of  the  statute,  the 
offence  may  be  described  generally  in  the  words  of  the  statute. 
People  V.  Bartow,  6  Cow.  290.  It  is  held  in  Morehouse,  v.  Crilley, 
8  How.  431,  that  the  Code  abrogated  the  provisions  of  the  Revised 
Statutes  relating  to  declaring  upon  a  penal  statute.  Contra,  People 
V.  Bennett,  5  Abb.  384.  And  see  Ahlott  v.  N.  Y.  C.  B.  B.  Co., 
12  Abb.  (N.  S.)  465.  It  seems  that  the  provisions  of  2  E.  S.  480, 
§  1,  authorizing  a  short  mode  of  pleading  in  penal  actions  by  refer- 
ring simply  to  the  statute  on  which  the  action  is  founded,  is 
repealed  by  the  Code  of  Procedure,  which  requires  the  facts  con- 
stituting every  cause  of  action  to  be  alleged.  A  complaint  upon  a 
municipal  ordinance,  for  depositing  refuse  in  a  harbor  or  channel, 
need  not  allege  that  the  common  council  adjudged  the  place  a 
harbor  within  the  meaning  of  a  statute  under  which  they  acted. 
City  of  Ogdenshurg  v.  Lyon,  7  Lans.  215.  In  an  action  against  a 
railroad  company  for  collecting  excessive  fare,  it  is  not  necessary 
that  the  complaint  should  allege  the  various  enactments  consoli- 
dating several  railroad  companies ;  it  is  enough  to  allege  that  de- 
fendant had  been  duly  organized,  was  entitled  to  demand  and 
receive  a  certain  rate  of  fare,  and  had  demanded  and  received  a 
higher  rate.  Nellis  v.  N.  Y.  C.  B.  B.  Co.,  30  N.  Y.  505.  In  an 
action  for  a  penalty  for  non-compliance  with  the  insurance  laws, 
the  complaint  need  not  set  forth  the  particular  statute  violated. 
Where  a  statute,  on  which  is  founded  a  municipal  ordinance  in 
violation  of  which  an  act  is  alleged  to  have  been  done,  is  not 
specifically  referred  to  in  the  pleading,  the  defect,  if  it  is  one, 
may  be  disregarded,  if  no  objection  is  made  till  the  trial,  and  the 
adverse  party  is  not  surprised.  Beman  v.  Tugnoi,  5  Sandf.  153. 
In  a  statutory  action,  the  complaint  must  show  that  every  requisite 
to  the  cause  of  action  exists.  Austin  v.  Goodrich,  49  N.  Y.  266. 
It  seems  that  under  the  Code  of  Civil  Procedure,  it  is  not 
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necessary  that  a  complaint  in  an  action  for  a  penalty  should  refer 
specifically  to  the  statute.  Shroeder  v.  Becker,  22  Week.  Dig. 
261.  A  complaint  for  violation  of  the  excise  law  under  chapter 
628,  Laws  of  1857,  should  state  the  names  of  the  persons  to  whom 
the  several  illegal  sales  of  liquor  were  made,  or  excuse  be  given  for 
not  so  doing,  and  in  that  case  such  circumstances  should  be  stated 
as  will  to  some  extent  identify  the  transaction  complained  of.  A 
complaint  in  such  an  action  is  not  obnoxious  to  a  motion  to  make 
it  more  definite  and  certain  if  it  refers  to  the  act  under  which  the 
action  was  brought,  although  the  particular  section  thereof  giving 
the  penalty  is  not  pointed  out.  Kee  v.  McSweeny,  66  How.  447, 
15  Abb.  N.  C.  229.  Where  a  complaint  for  violation  of  the  excise 
law  charged  that  defendant  sold  liquors  without  a  license  on  each 
day  within  the  particular  days  mentioned,  and  defendant  did  not 
demand  a  bill  of  particulars  or  require  the  complaint  to  be  made 
more  definite  and  certain,  it  was  held  proof  was  properly  received 
showing  violation  of  the  law  upon  each  day  mentioned  within  the 
period  set  out  in  the  complaint.  Commissioners  of  Excise  of 
Auburn  v.  Burtis,  20  Week.  Dig.  272,  affirmed  on  other  grounds, 
103  N.  Y.  136.  A  complaint  in  an  action  for  excise  penalties 
which  alleges  the  official  character  of  plaintiff  as  overseer  of  the 
poor,  and  that  on  a  day  specified  defendant,  without  license,  sold 
in  the  town  spirituous  liquors  in  quantity  less  than  five  gallons, 
and  thus  became  indebted  to  plaintiff  in  penalty  of  $50,  pursuant 
to  the  statute  in  such  case  made  and  provided,  is  sufficient;  if 
the  summons  is  indorsed  so  as  to  show  that  an  action  is  under  a 
specified  section  of  the  statute.  Prussia  v.  Guenther,  16  Abb.  N. 
C.  230.  The  provisions  of  the  statute  respecting  indorsement  of 
the  summons  in  an  action  to  recover  a  penalty  do  not  apply  to  the 
complaint,  but  the  sufficiency  of  the  complaint  is  to  be  contested  by 
the  ordinary  rules  of  pleading.  Ripley  v.  McCann,  34  Hun, 
102.  Where  the  form  of  complaint  restricted  the  nature  of  an 
action  for  a  penalty  so  that  there  could  be  no  recovery,  an  amend- 
ment was  allowed  upon  payment  of  the  costs  of  the  demurrer  in 
the  particular  case,  so  as  to  present  the  causes  of  action  at  common 
law.  Langdon  v.  New  York,  Lake  Erie,  etc.,  B.  B.  Co.,  58  Hun, 
122,  33  St.  Rep.  907,  11  Supp.  514.  To  sustain  an  action  for 
a  penalty,  the  proof  must  clearly  establish  a  violation  of  the  statute 
by  defendant.  Biggins  v.  Dakin,  86  Hun,  461,  33  Supp.  890,  67 
St.  Rep.  637. 
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AKTICLE    IV. 

WHEN   BEOOVEBY  HAD  AND  TO  WHAT  EXTENT. 

I  1896.    When  action  not  barred  by  a  collusive  recovery,  1704. 
I  1898.    When  pari  of  a  penalty  may  be  recovered,  1704. 

§    1896.   Id.;  Tvhen  not  barred  by  a  coUnsive  recovery. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  statute,  brought 
by  any  person  other  than  the  person  aggrieved,  or  a  public  officer,  the  plaintiff 
may  recover,  notwithstanding  the  recovery  of  a,  judgment,  for  or  against  the 
defendant,  in  an  action  brought  therefor  by  another  person,  if  he  establishes 
that  the  former  judgment  was  recovered  collusively  and  fraudulently. 

§    1898.   When  part  of  a  penalty  may  be  recovered. 

Where  a  statute  gives  a  pecuniary  penalty  or  forfeiture,  not  exceeding  a 
specified  sum,  an  action  may  be  maintained  to  recover  the  sum  specified;  and 
the  court,  jury,  or  referee,  by  which  or  by  whom  the  issues  of  fact  are  tried, 
or,  where  judgment  is  taken  by  default  for  failure  to  appear  or  plead,  the 
damages  are  ascertained,  may  award  to  the  plaintiflF  the  whole  sum,  or  such  a, 
part  thereof,  as  he  or  it  deems  proportionate  to  the  offense. 

Where  a  penalty  is  fixed  between  certain  limits,  tlie  jury  may  be 
governed  by  circumstances  and  the  public  necessity  in  fixing  the 
amount.     Lammond  v.  Volandj  14  Hun,  263. 

Section  1898  applies  to  all  actions  whether  brought  by  the  people 
and  public  officer,  or  a  private  person.  The  language  is  general, 
and  the  intent  to  apply  to  all  actions  for  penalties  by  whoever 
brought,  is  apparent.     People  v.  O'Neil,  28  St.  Eep.  37. 


PENDENCY  OF  ACTION,  NOTICE  OF. 

See  Real  Peopeety. 


PEOPLE,   ACTIONS   IN   BEHALF  OF.* 

§§  1948-1990. 

ARTICLE. 

ACTION   AGAINST    trSUBFEB    OF   AN    OFFICE   OB   FBANCHISE, 

I948-I956 I_III 

miscellaneous  actions  on  behalf  of  people,  i957-1990    iv-viii 

Abticle. 

I.  When  and  how  action  to  tet  title  to  office  maintained, 
1708. 

§  1948.  Attorney-general  may  maintain  action,  1708. 

§  1949.   Proceedings  when  complaint  names  rightful  incum- 
bent, 1708. 

§  1954.   One  action  against  several  persons,  1708. 
n.  Fboceedinos  in  the  action,  1 71 8. 
Subd.  I.  Pleadings,  17 19. 
Subd.  2.  Injunction,  1722. 

§  1 95 5*    W^-^ifw  injunction  may  be  granted,  i-jtz. 
Subd.  7,.    Trial  by  jury,  1723. 

§  1950.  Action  triable  by  jury,  1723. 
Subd.  4.  Evidence,  1724. 
Subd.  ^.   Costs  and  appeal,  1725. 

m.  Judgment  and  its  effect,  1726. 

§  1951.  Assumption  of  office  by  person  entitled,  1726. 
§  1952.  Proceedings  to  obtain  books  and  papers,  1726. 
§  1953.   Damages;  how  recovered,  1726. 

§  1956.   Final  judgment    in   action  for  usurping  office,  etc., 
1726. 

IV.  Action  to  vacate  lettebs  patent,  1731. 

§1957.  When  attorney-general  may  maintain  action,  1731. 

§  1958.  Action  triable  by  jury,  1731. 

§  1959.  Copy  of  judgment-roll  to  be  filed,  etc.,  1731. 

§  1960.  Transcript  to  be  sent  to  county  clerk,  etc.,  1731. 

V.  Action  fob  a  fine,  penalty  ob  fobfeitube,  ob  upon  a 

FOBFEITED  BECOGNIZANCE,  1 732. 
§  1961.    When  action  cannot  be  maintained,  1732. 
§  1962.  Action  for  forfeiture,  etc.,  1732. 
§  1963.   Money  recovered,  how  disposed  of  ,  1732. 
§  1964.  Certain  proceedings  in  the  action  regulated,  1732. 
§  1965.   Recognizance;  how  forfeited,  1732. 
§  1966.   Action  on  recognizance,  1732. 
§  1967.  Money  received  by  district  attortiey;  how  disposed  of  , 

1732- 
§  1968.  District  attorney  to  render  account,  1733. 

*  This  subject,  under  name  of  Quo  Warranto,  is  treated  in  High  on  Extra- 
ordinary Legal  Kemedies,  Shortt's  Treatise  on  Information,  Spelling  on  Ex- 
traordinary Relief,  Wood  on  Mandamus,  Quo  Warranto,  etc. 

[1705] 
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Article. 
VI.  Actions  FoxnrDES  upon  the  spoliation  ob  otheb  uisap- 

PBOPBIATIOK  OF  PUBLIC  PEOPEETT,  1 73  5. 
§  1969.  Action  in  court  of  the  State  for  public  funds  illegally 

obtained,  converted,  etc.,  1736. 
§  1970.  Stay  of  other  domestic  actions s  parties  thereto  to  be 

brought  in,  1736. 
§  1971.  Actions,  etc.,  in  foreign  courts,  1736. 
§  1972.  Money  damages,  etc.,  vest  in  people,  on  commencement 

of  action,  1736. 
§  1973.   Limitation  of  action,  1736. 
§  1974.    Ultimate  disposition  of  proceeds  of  action  in  court  of 

the  State,  1736. 

§  ^975-  -^'^•j    upon  petition   of  corporation,  etc.,  aggrieved, 

1737- 
§  1976.   Attorney-general  must  bring  action,  1737. 

Til.  Action  to  becoveb  fbofebty  escheated  ob  eobpeited, 

1738. 

§  1977.  Attorney-general  to  bring  ejectment  for  real  property 

escheated  or  forfeited,  1739. 
§  1978.  Notice  to  be  published  before  trial  or  judgment,  1739. 
§  1979-    When  unknown  claimants  may  be  made  defendants, 

1739- 
I  1980.  Effect  of  judgmefit  against  unknown  claimants,  1739. 
§  1 98 1.  Attorney-general  to  report  recoveries  to  commissioners 

of  land  office,  1739. 
§  1982.  Action   to    recover  personal  property  forfeited  for 

treason,  1739. 

Vm.  Miscellaneous  provisions  relating  to  action  on  behalf 
OF  the  people,  1 740. 

§  1983.   Scire  facias,  quo  warranto,  etc.,  abolished,  1740. 
§  1984.  Actions  to  be  brought  in  the  name  of  the  people,  1740. 
§  '985-   Judgment  for  costs  may  be  taken  against  the  people, 

1740. 
§  1986.  Relator;  when  to  be  joined  as  plaintiff ;  compensation 

of  attorney -general,  1 740. 
§1987.   Costs;  how  collected  against  corporation  and  usurpers 

of  franchise,  1741. 
§  1988.  Joinder  of  causes   of  action   against   same  person, 

1741. 
§  1989.   Consolidation  of  actions  against  several  defendants, 

1741- 
§  1990.    When  people,  municipal  corporation,  etc.,  not  required 

to  give  security,  1741. 

Sf;c                    CODE  SECTIONS  AND  WHERE  FOUND,  ^bt.  page. 

1948.  Attorney-general  may  maintain  action 1  1708 

1949.  Proceedings  when  complaint  names  rightful  incumbent. ...  1  1708 

1950.  Action  triable  by  jury 2  1723 

1951.  Assumption  of  office  by  person  entitled 3  1726 

1952.  Proceedings  to  obtain  books  and  papers 3  1728 

1953.  Damages;   how  recovered ■  •  3  l'2o 

1954.  One  action  against  several  persona 1  17"° 
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SEC.  ABT.  PAGE. 

1935.  When  injunction  may  be  granted 2  1722 

1956.  Final  judgment  in  action  for  usurping  office,  etc 3  1726 

1957.  When  attorney-general  may  maintain  action 4  1731 

1958.  Action  triable  by  jury 4  1731 

1959.  Copy  of  judgment-roll  to  be  filed,  etc 4  1731 

1960.  Transcript  to  be  sent  to  county  clerk,  etc 4  1731 

1961.  When  action  cannot  be  maintained 5  1732 

1962.  Action  for  forfeiture,  etc 5  1732 

1963.  Money  recovered;  how  disposed  of 5  1732 

1964.  Certain  proceedings  in  the  action  regulated 5  1732 

1965.  Eecognizance ;   how  forfeited 5  1732 

1966.  Action  on  recognizance 5  1732 

1967.  Money  received  by  district  attorney;  how  disposed  of 5  1732 

1968.  District  attorney  to  render  account 5  1733 

1969.  Action   in   court   of   the   State   for   public   funds   illegally 

obtained,    converted,    etc 6  1736 

1970.  Stay  of  other  domestic  actions ;  parties  thereto  to  be  brought 

in  6  1736 

1971.  Actions,  etc.,  in  foreign  courts 6  1736 

1972.  Money,  damages,  etc.,  vest  in  people,  on  commencement  of 

action    6  1736 

1973.  Limitation  of  action 6  1736 

1974.  Ultimate  disposition  of  proceeds  of  action  in  court  of  the 

State   6  1736 

1975.  Id.;  upon  petition  of  corporation,  etc.,  aggrieved 6  1737 

1976.  Attorney -general  must  bring  action 6  1737 

1977.  Attorney-general  to  bring  ejectment  for  real  property,  es- 

cheated or  forfeited 7  1739 

1978.  Notice  to  be  published  before  trial  or  judgment 7  1739 

1979.  When  unknown  claimants  may  be  made  defendants 7  1739 

1980.  Efifect  of  judgment  against  unknown  claimants 7  1739 

1981.  Attorney-general  to  report  recoveries  to  commissioners  of 

land  office 7  1739 

1982.  Action  to  recover  personal  property  forfeited  for  treason..  7  1739 

1983.  Scire  facias,  quo  warranto,  etc.,  abolished 8  1740 

1984.  Actions  to  be  brought  in  the  name  of  the  people 8  1740 

1985.  Judgment  for  costs  may  be  taken  against  the  people 8  1740 

1986.  Relator;  when  to  be  joined  as  plaintiff;   compensation  of 

attorney-general    8  1740 

1987.  Costs;   how  collected  against  corporation  and  usurpers  of 

franchise    8  1741 

1988.  Joinder  of  causes  of  action  against  same  person 8  1741 

1989.  Consolidation  of  actions  against  several  defendants 8  1741 

1990.  When  people,  municipal  corporation,  etc.,  not  required  to 

give  security  8  1741 

FBECEDENTS.  XBT.  page. 

Complaint   2  1721 

Judgment    3  1729 

Notice  of  application  and  petition  to  attorney -general 2  1720 
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AKTICLE    I. 

WHEN   AND  HOW  ACTION  MAINTAINED. 

§  1948.   Attorney-general  may  maintain  action^  1708. 

8  1949.  Proceedings  when  complaint  names  rightful  incumbent,  1708. 

8  1954-   One  action  against  several  persons,  1708. 

§    1948.   Attorney-general  may  maintain  action. 

The  attorney-general  may  maintain  an  action,  upon  his  own  information,  or 
upon  the  complaint  of  a  private  person,  in  either  of  the  following  cases: 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfully  holds  or  exer- 
cises within  the  state,  a  franchise  or  a  public  office,  civil  or  military,  or  an 
office  in  a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  or  suffered  an 
act,  which  by  law  works  a  forfeiture  of  his  office. 

3.  Against  one  or  more  persons  who  act  as  a  corporation,  within  the  state, 
without  being  duly  incorporated;  or  exercises  within  the  state,  any  corporate 
rights,  privileges  or  franchises,  not  granted  to  them  by  the  law  of  the  state. 

4.  [Added,  1896.]  Against  a  foreign  corporation  which  exercises  within  the 
state  any  corporate  rights,  privileges  or  franchises,  not  granted  to  it  by  the 
law  of  this  state;  or  which  within  the  state,  has  violated  any  provision  of 
law,  or,  contrary  to  law,  has  done  or  omitted  any  act,  or  has  exercised  a 
privilege  or  franchise,  not  conferred  upon  it  by  the  law  of  this  state,  where, 
in  a  similar  case,  a  domestic  corporation  would,  in  accordance  with  section 
seventeen  hundred  and  ninety-eight  of  this  act,  be  liable  to  an  action  to  vacate 
its  charter  and  to  annul  its  existence;  or  which  exercises  within  the  state  any 
corporate  rights,  privileges  or  franchises  in  a  manner  contrary  to  the  public 
policy  of  the  state. 

§    1949.   Proceedings  xrlien  complaint  names  rightful  incnmbent. 

In  an  action,  brought  as  prescribed  in  the  last  section,  for  usurping,  in- 
truding into,  unlawfully  holding,  or  exercising  an  office,  the  attorney-general, 
besides  stating  the  cause  of  action  in  the  complaint,  may,  in  his  discretion,  set 
forth  therein  the  name  of  the  person  rightfully  entitled  to  the  office,  and  the 
facts  showing  his  right  thereto;  and  thereupon,  and  upon  proof,  by  affidavit, 
that  the  defendant,  by  means  of  his  usurpation  or  intrusion,  has  received  any 
fees  or  emoluments  belonging  to  the  office,  an  order  to  arrest  the  defendant 
may  be  granted  by  the  court,  or  a  judge.  The  provisions  of  title  first  of 
chapter  seventh  of  this  act  apply  to  such  an  order,  and  the  proceedings  there- 
upon and  subsequent  thereto,  except  where  special  provision  is  otherwise  made 
in  this  title.  For  that  purpose,  the  order  is  deemed  to  have  been  made  as 
prescribed  in  section  549  of  this  act.  Judgment  may  be  rendered  upon  the 
right  of  the  defendant,  and  of  the  party  so  alleged  to  be  entitled;  or  only 
upon  the  right  of  the  defendant,  as  justice  requires. 

§    1954.   One  action  against  several  persons. 

Where  two  or  more  persons  claim  to  be  entitled  to  the  same  office  or  fran- 
chise, the  attorney-general  may  bring  the  action  against  all,  to  determine  their 
respective  rights  thereto. 

Section  1948  was  intended  as  a  substitute  for  the  writ  of  5W0 

wa/rranto  which  would  lie  in  every  case  where  a  franchise  was 

unlawfully  asserted  and  used.     It  was  incorporated  in  the  Code 
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upon  the  abolition  of  the  former  writ  of  quo  warranto  to  serve  in 
the  place  and  stead  of  that  writ.  People  v.  Loew,  19  Misc.  248, 
44  Supp.  42 ;  People  ex  rel.  Hazel  v.  Eall,  80  IST.  Y.  IIY.  Section 
1983  abolishes  the  writ  of  quo  warranto. 

The  writ  of  quo  warranto  was  very  broad  in  its  original  scope. 
It  was  a  writ  of  right  maintainable  in  the  name  of  the  king 
against  any  person  who  claimed  or  usurped  any  office,  franchise 
or  liberty,  to  inquire  by  what  authority  he  made  his  claim,  and  to 
determine  his  right.  The  foundation  of  the  writ  was,  therefore, 
to  give  a  common-law  right  of  determination  in  every  case  where 
a  franchise  was  unlawfully  asserted  and  used.  The  provisions 
of  the  Code  being  a  substitute  for  the  writ  which  it  abolished,  its 
jurisdiction  is  designed  to  be  co-extensive,  and  applies  to  a  case 
where  a  number  of  individuals  claim  to  exercise  a  franchise  which 
is  a  subject  of  gift,  withholding  or  sufferance  by  the  State.  People 
v.  Loew,  19  Misc.  248,  44  Supp.  42. 

From  the  earliest  times  the  legal  remedy  for  trying  the  title  to 
an  office  was  by  writ  of  quo  warranto,  now  a  direct  action  brought 
by  the  attorney-general.  ,In  Blackstone's  Commentaries  it  is  said 
that  "  the  writ  of  quo  warranto  was  an  ancient  writ  to  try  the 
right  to  one  holding  a  public  office." 

Title  to  an  office  cannot  be  determined  by  mandamus.  Assum- 
ing that  there  is  no  serious  question  as  to  the  title  to  the  office, 
that  fact  does  not  make  an  exception  to  the  general  rule  that  when 
some  one  is  in  actual  possession  of  the  office  under  color  of  right 
mandamus  will  not  lie  to  recover  the  title,  but  a  direct  action  must 
be  brought  by  the  attorney-general  for  that  purpose.  People  ex 
rel.  McLaughlin  v.  Commissioners,  174  N".  Y.  450,  where  the 
authorities  on  the  subject  are  collated  and  discussed,  and  it  is  held 
that  the  title  to  an  office  could  only  be  tried  by  quo  warranto, 
citing  numerous  authorities  and  distinguishing  those  which  appear 
to  hold  the  contrary. 

In  175  N.  Y.  432,  it  is  said,  opinion  Werner,  J.,  at  page  437: 

In  the  absence  of  some  statute  which  expressly  provides  for 
such  apparently  unreasonable  procedure,  we  shall  adhere  to  the 
well-established  doctrine  that  quo  warranto  is  the  proper  remedy 
whenever  the  title  to  office  is  the  real  thing  at  stake.  That  there 
has  been  no  deviation  from  this  ancient  rule  in  this  court,  is 
shown  in  its  latest  discussion  on  this  subject  in  the  recent  case 
of  People  ex  rel.  McLaughlin  v.  Police  Commissioners,  174  N.  Y. 
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450,  where  the  previous  decisions  in  this  State  are  quite  ex- 
haustively reviewed  and  discussed. 

An  action  in  the  nature  of  a  quo  warranto  and  not  a  writ  of 
mandamus  is  the  proper  remedy  by  which  to  try  the  title  to  an 
office  held  by  another  person  under  a  claim  of  right,  where  the 
question  of  the  eligibility  of  the  person  seeking  the  office  turned 
upon  the  construction  of  statutory  provisions.  The  people  of  the 
State  and  the  incumbent  are  necessary  parties  to  the  action. 
People  ex  rel.  Thompson  v.  Hinsdale,  43  Misc.  182,  88  Supp.  206. 

Quo  warranto  is  the  only  method  to  test  the  title  to  office  that  is 
regular  on  its  face  and  presumptively  valid.  Greene  v.  Knox,  175 
N.  Y.  432,  affirming  76  App.  Div.  405,  78  Supp.  779. 

The  remedy  as  given  by  the  Code  is  a  civil  action,  and  the 
parties  stand  in  the  same  relation  as  in  civil  actions.  People  v. 
Cook,  8  K  Y.  71;  People  v.  Clute,  52  N.  Y.  576.  And  the 
action  is  governed  by  all  the  rules  which  regulated  the  proceedings 
under  the  former  practice.  The  proceeding,  both  now  and  for- 
merly, was  and  is  intended  to  try  the  right  of  the  defendant  to  the 
office  possessed  by  him.  The  right  of  an  adverse  claimant  may 
also  be  tried  in  the  same  proceeding.  The  writ  of  quo  warranto 
was  in  the  nature  of  a  writ  of  right  for  the  king  against  him, 
who  claimed  or  usurped  any  office,  franchise  or  liberty,  to  inquire 
by  what  authority  he  supported  his  claim,  in  order  to  determine 
the  right.  Blackst.  Com.  262.  It  furnishes  the  only  remedy  for 
trying  the  title  to  an  office,  Morris  v.  Whelam,,  64  How.  109; 
Palmer  v.  Foley,  45  How.  110;  Hudson  River,  W.  S.  R.  R.  Co. 
V.  Hay,  14  Abb.  (N.  S.)  191;  or  to  test  the  legality  of  a  corpo- 
ration formed  under  the  General  Village  Act.  People  v.  Clarh, 
70  K  Y.  518. 

A  remedy  by  action  in  the  nature  of  a  writ  of  quo  warranto  is 
expressly  given  by  statute  in  the  case  of  intrusion  in  public  office, 
and  may  be  prosecuted  against  any  one  who  usurps,  intrudes  into 
or  unlawfully  holds  or  exercises  within  the  State  any  franchise 
or  public  office,  civil  or  military.  It  is  just  as  applicable  to  the 
case  of  a  person  who  claims  to  fill  a  vacancy  which  the  law  deems 
non-existent,  as  it  is  to  a  case  of  rival  claimants  for  an  office  where 
there  is  admittedly  a  vacancy  to  be  filled.  People  ex  rel.  Requa 
V.  Neubrand,  32  App.  Div.  49,  52  Supp.  280. 

An  office  is  not  the  property  of  an  individual,  but  of  the  people. 
They  have  an  interest  in  the  exercise  of  its  functions,  and  no 
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court  should,  without  giving  them  an  opportunity  to  be  heard, 
undertake  to  decide  what  individual  should  possess  its  emolu- 
ments and  discharge  its  duties.  The  action  must  be  brought  in 
the  name  of  the  people,  and  the  people  are  necessary  parties  where 
the  title  is  to  be  tried  indirectly.  Morris  v.  Whelan,  64  How. 
109,  supra.  The  remedies  given  by  statute  for  testing  by  direct 
action  for  that  purpose,  or  by  summary  inqiiiry  for  that  purpose, 
the  title  of  officers  of  a  corporation  are  exclusive.  Hudson  E.  B. 
B.  Co.  v.  Hay,  14  Abb.  (N.  S.)  191.  The  remedy  for  an  intrusion 
into  and  usurpation  of  a  public  or  corporate  office,  was  on  the 
information,  in  the  nature  of  a  quo  warranto,  filed  by  and  in  the 
name  of  the  attorney-general  upon  his  own  relation,  or  upon  the 
relation  of  a  private  party;  the  remedy  is  substantially  the  same 
under  the  Code,  except  that  it  is  an  action  instead  of  an  informa- 
tion, and  is  still  brought  by  the  attorney-general.  Parish  of  Bell- 
fort  V.  Tooher,  29  Barb.  256.  The  object  of  the  provision  of  the 
Code  was  to  provide  a  speedy  and  effective  mode  of  determining 
the  claims  of  persons  to  exercise  the  duties  of  an  office  within  this 
State,  and  that  involves  the  determination  of  the  existence  of  a 
particular  office.     People  v.  Carpenter,  24  IST.  Y.  86. 

The  action  lies  against  persons  who  intrude  into  the  office  of 
directors  of  a  corporation,  or  an  office  created  for  the  government 
of  a  corporation,  or  against  persons  who  usurp  the  right  to  be  a 
corporation.  People  v.  Tibhitts,  4  Cow.  358.  It  may  be  brought 
against  persons  who  hold  over  their  term  of  office  as  trustees  of  a 
village,  by  reason  of  their  own  neglect  to  give  notice  of  an  elec- 
tion, by  means  of  which  new  trustees  were  to  be  chosen;  People' 
V.  Bartlett,  6  Wend.  422 ;  against  an  individual  intruding  into  the 
office  of  sheriff  in  consequence  of  an  unlawful  decision  of  a 
board  of  county  canvassers  in  his  favor;  People  v.  Van  Slyclc, 
4  Cow.  297;  against  one  who,  unauthorized,  has  usurped  the 
office  of  alderman  of  a  municipal  corporation;  Lewis  v.  Oliver, 
4  Abb.  121;  to  try  the  title  to  a  military  office;  People  v. 
Sampson,  25  Barb.  254 ;  against  one  claiming  to  exercise  the  office 
of  supervisor.  People  v.  Carpenter,  24  N.  T.  86.  It  is  the 
proper  remedy  to  oust  a  county  judge  alleged  to  have  obtained  his 
office  by  a  promise  to  serve  for  less  than  the  legal  salary.  People 
V.  Thornion,  25  Hun,  456.  Quo  warranto  will  lie  where  the 
party  proceeded  against  is  a  de.  facto  or  de  jure  officer  in  possession 
of  the  office,  and  the  facts  are  disputed.     People  v.  Common  Coun- 
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cil,  77  'N.  Y.  503.  A  civil  action  cannot  be  maintained  in  the 
name  of  the  people  of  the  State  for  the  redress  of  private  wrongs ; 
these  are  determinable  at  the  suit  of  the  persons  interested  only; 
the  people  cannot  intervene  except  upon  the  assertion  of  a  distinct 
right  on  the  part  of  the  public  in  respect  to  the  subject-matter 
litigated.  People  v.  A.  &  8.  R.  B.  Co.,  57  IST.  Y.  161.  An  action 
does  not  lie  against  the  secretary  and  treasurer  of  a  railroad  com- 
pany holding  his  office  as  a  mere  servant  thereof  and  at  the  will 
of  the  directors.  People  v.  Hill,  1  Lans.  102.  It  will  not  lie 
where  an  alderman  was  elected  to  Congress  and  it  was  claimed  his 
office  was  thereby  vacated  under  the  city  charter.  People  v.  Com- 
mon Council,  77  N.  Y.  503. 

Where,  under  a  city  charter,  the  board  of  supervisors  is  made 
judge  of  qualifications  of  its  own  officers,  see  McVeany  v.  The 
Mayor,  80  IST.  Y.  185 ;  and  People  v.  Hull,  80  IST.  Y.  117,  as  to 
right  to  bring  quo  warranto.  A  claimant  to  a  municipal  office  cannot 
maintain  an  action  in  his  own  name  when  it  does  not  appear  that 
any  person  claims  the  office  in  hostility  to  him,  or  that  there  has 
been  any  interference  by  defendant  with  his  rights.  Demarest  v. 
Wiclcham,  63  N.  Y.  320.  The  action  will  not  lie  on  the  relation 
of  a  person  claiming  title  to  the  office  of  trustee  of  a  school  dis- 
trict when  the  question  has  been  decided  adversely  to  relator  by 
the  superintendent  of  public  instruction.  People  v.  Collins,  34 
How.  336.  Where  the  people,  through  their  constitutional  agent, 
ratify  and  recognize  the  title  of  a  citizen  to  an  office,  it  is  not 
competent  for  them  to  question  it  by  quo  warranto,  and  the 
Legislature  may  ratify  a  title.  People  v.  Flannigan,  66  N.  Y. 
237.  l^or  does  the  action  lie  before  commencement  of  the  term  of 
office.  The  court  can  only  give  judgment  of  ouster,  and  this  can 
only  be  done  when  an  existing  usurpation  can  be  shown.  People 
ex  rel.  v.  McCullough,  11  Abb.  (IST.  S.)  129.  The  title  to  a  public 
office  cannot  be  individually  tried  in  an  action  for  an  injunction; 
it  can  only  be  determined  by  quo  warranto.  Lewis  v.  Oliver, 
4  Abb.  121 ;  Mayor  v.  Conover,  5  Abb.  171 ;  Palmer  v.  Foley,  45 
How.  110.  The  question  of  title  to  office  cannot  be  indirectly 
tried  on  a  certiorari  directed  to  the  officer;  People  v.  Walter,  68 
1^.  Y.  403;  nor  in  a  suit  calling  on  the  contesting  claimants  to 
interplead  as  to  their  right  to  the  salary.  Buffalo  v.  Mackey,  15 
Hun,  204.  The  validity  of  an  appointment  to  office  cannot  be 
determined  on  an  application  to  enforce  the  delivering  of  the 
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books  and  papers  belonging  to  the  office.  People  v.  Allen,  51 
How.  97.  The  title  of  rival  claimants  to  the  office  of  trustee  of  a 
religious  corporation  cannot  be  determined  in  an  equitable  action 
brought  by  one  claimant  or  set  of  claimants  against  another  claim- 
ant or  set  of  claimants ;  the  remedy  is  by  an  action  brought  by  the 
attorney-general  in  the  name  of  the  people.  Beis  v.  Rhode,  6  Civ. 
Pro.  E.  406,  citing  Hartt  v.  Harvey,  32  Barb.  55,  and  North 
Papiist  Church  v.  Pa/rher,  36  Barb.  171.  The  remedy  for  intru- 
sion into  an  office  is  quo  warranto.  People  v.  Ferris,  16  Hun, 
219.  An  action  to  declare  an  office  forfeited  proceeds  upon  the 
theory  that  the  defendant  being  lawfully  in  office,  by  omitting  to 
subscribe,  take  and  file  his  oath  of  office  as  the  law  directs,  for- 
feited his  lawful  right  to  continue  the  office.  People  v.  Piatt,  46 
Hun,  394. 

A  court  of  inquiry  has  no  inherent  power  to  try  the  disputed 
title  to  corporate  office  and  to  enjoin  one  in  possession  from  the 
exercise  of  its  functions  at  the  suit  of  a  lawful  claimant,  but  where 
the  particular  case  presents  other  features  calling  for  relief  which 
are  of  equitable  cognizance,  and  the  trial  of  a  disputed  title  to 
corporate  office  is  only  incidental  thereto,  the  court  may  inquire 
into  the  legality  thereof  and  grant  relief,  but  its  judgment  cannot 
go  to  the  extent  of  ousting  a  de  facto  officer,  nor  will  it  be  permitted 
to  have  that  effect.  Ciancimino  v.  Mem,  48  St.  Rep.  697,  1  Misc. 
121. 

Where  an  incorporated  company  by  its  delay  in  commencing 
business  forfeited  its  charter  and  its  corporate  power  ceased,  an 
action  to  restrain  it  from  laying  its  pipes  in  the  streets  of  a  city 
can  be  maintained,  as  an  action  to  restrain  it  from  exercising  cor- 
porate rights  not  granted  by  law.  People  v.  The  Equity  Oas 
Worlds  Construction  Co.,  52  St.  Rep.  317.  It  was  held,  however, 
s.  c,  141  N.  Y.  232,  that  the  attorney-general  could  not  maintain 
an  action  in  the  name  of  the  people  against  a  corporation  either 
under  this  section  or  at  common  law  to  restrain  the  commission 
of  a  nuisance  in  the  city  street  by  a  corporation  where  local  offi- 
cials have  authority  to  protect  the  street.  The  jurisdiction  of  a 
court  of  equity  to  abate  an  existing  and  prevent  a  threatened  nui- 
sance upon  application  of  the  attorney-general  is  limited  to  those 
public  nuisances  which  affect  and  endanger  the  public  safety  or 
convenience,  and  require  immediate  judicial  interposition,  and 
where  the  relief  sought  may  not  with  equal  facility  be  obtained 
Actions,  Vol.  II  — 108 
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by  their  constituted  authorities  and  public  officers,  and  it  was 
held  that  such  an  action  was  not  maintainable  against  a  gaslight 
company  to  restrain  the  laying  of  gas  pipes,  on  the  ground  that 
the  corporate  power  of  the  company  had  ceased  because  of  its 
failure  to  commence  business  within  the  period  prescribed  by  law, 
and  that  the  work  would  be  an  injury  to  the  highway  and  a 
nuisance. 

The  right  of  a  public  office  in  possession  of  a  person  claiming 
under  color  of  an  election  cannot  be  contested  by  the  attempt  of 
another  person  claiming  title  to  exercise  its  functions.  The  title 
to  an  office  can  only  be  tried  by  a  direct  action  brought  for  that 
purpose.  A  public  corporation  may  maintain  an  injunction  against 
a  person  claiming  to  be  lawfully  an  officer  of  such  corporation  from 
assuming  to  act  as  such  where  the  office  is  in  the  actual  possession 
of  another.  Seneca  Nation  of  Indians  v.  John,  27  Abb.  N.  C. 
253,  16  Supp.  40.  It  was  settled  at  a  very  early  period  in  this 
State  that  when  a  person  is  already  an  officer  by  color  of  right,  a 
court  will  not  grant  a  mandamus  to  admit  another  person  who 
claims  to  have  been  duly  elected,  but  that  the  proper  remedy  is 
by  an  action  quo  warranto.  People  ex  rel.  Nichol  v.  The  New 
Yorh  Infant  Asylum,  122  E".  T.  190,  33  St.  Eep.  296,  citing 
People  V.  Stevens,  5  Hill,  616 ;  Morris  v.  People,  3  Den.  381. 
Where  the  title  to  an  office  is  involved,  equity  will  not  restrain  the 
incumbent  from  exercising  the  duties  of  such  office.  Breslin  v. 
Quinn,  2  Supp.  577.  It  is  the  policy  of  the  law  to  allow  the 
attorney-general  to  locate  the  place  of  trial  of  this  class  of  cases  in 
any  county  of  the  State,  subject  to  the  power  of  the  court  to  change 
the  place  of  trial  for  the  convenience  of  witnesses,  wherever  the 
cause  is  in  a  proper  condition  for  such  a  motion.  People  v.  Plati, 
10  St.  Eep.  577,  affirmed,  12  St.  Rep.  409.  The  defendant  cannot 
have  the  place  of  trial  changed  on  account  of  residence,  s.  c,  10 
St.  Eep.  717. 

The  duty  prescribed  by  §  1948  is  an  official  one  pertaining  to 
the  office  of  attorney-general  and  not  to  the  person  who  at  any  time 
happens  to  be  the  incumbent  of  the  office.  It  is  a  duty  which 
goes  with  the  office  and  devolves  in  turn  upon  each  incumbent,  and 
it  is  contrary  to  the  theory  of  the  action  and  the  spirit  of  such 
statute  that  each  successive  attorney-general  should  be  required  to 
be  substituted  by  an  order  of  the  court  before  he  can  proceed  in 
such  action.     People  ex  rel.  Lardner  v.  Carson,  78  Hun,  544 ;  s.  c, 
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29  Supp.  619.  It  is  not  necessary  for  the  attorney-general  to 
obtain  leave  of  the  court  to  bring  an  action  under  this  section. 
Peofle  V.  B.  H.  T.  &  W.  B.  R.  Co.,  27  Hun,  528.  The  State  has 
the  right  to  remove  one  Vfho  has  unlawfully  intruded  into  a  public 
office.  The  right  to  decide  whether  it  will  do  so  lies  with  the 
attorney-general,  and  his  discretion  cannot  be  reviewed  by  the 
courts.  People  ex  rel.  v.  Fcdrchild,  8  Hun,  334,  affirmed,  67  N. 
Y.  334.  No  positive  duty  is  imposed  upon  the  attorney-general  to 
bring,  an  action  at  the  request  of  a  party  claiming  an  office  from 
which  he  is  expelled,  but  it  is  a  matter  within  his  discretion,  s.  c, 
on  appeal,  67  N.  Y.  334,  applied  in  People  v.  Crosstown  B.  B. 
Co.,  21  Hun,  476.  The  attorney-general,  in  an  action  brought  in 
the  name  of,  and  on  behalf  of  the  people,  represents  the  whole 
people  and  a  public  interest,  and  not  mere  individuals  or  a  private 
right.  People  v.  Brooklyn,  etc.,  Co.,  89  IST.  Y.  76.  In  Attorney- 
General  V.  Continental  Life  Ins.  Co.,  88  N.  Y.  571,  it  was  held 
that  the  attorney-general  had  no  power  to  employ  counsel  to  repre- 
sent him  in  the  conduct  of  suits  or  proceedings  in  which  the  State 
was  interested,  and  this  was  followed  in  People  v.  Metropolitan, 
etc.,  Co.,  11  Abb.  N.  C.  304,  and  the  same  rule  held  in  People  ex 
rel.  Gould  v.  Mutual  Union  Tel.  Co.,  2  McCarty's  Civ.  Pro.  K. 
295 ;  but  in  Matter  of  Attorney-General  v.  North  American  Life 
Ins.  Co.,  91  N.  Y.  57,  this  holding  was  explained  as  being  only  a 
determination  that  the  attorney-general  could  not,  except  in  the 
cases  pointed  out  by  statute,  employ  counsel  to  appear  for  the 
people,  so  as  to  make  their  compensation  a  charge  against  the 
treasury,  but  not  a  decision  that  the  attorney-general  cannot  depute 
special  counsel  to  appear  in  his  behalf,  they  making  no  claim  upon 
the  State  for  compensation ;  nor  that  their  right  to  so  appear  was 
open  to  more  question  than  if  they  represented  a  private  individual. 
The  attorney-general  has  no  right  under  this  provision  to  prosecute 
an  action  in  the  name  of  the  people  against  commissioners  ap- 
pointed under  an  act  of  the  Legislature  to  prevent  them  from 
issuing  town  bonds,  nor  has  he  such  power  at  common  law.  People 
V.  Miner,  2  Lans.  396. 

The  action  must  be  brought  in  the  name  of  the  people.  Section 
1984.  In  an  action  in  the  nature  of  a  quo  warranto  brought  by 
the  attorney-general  on  the  relation  of  a  person  claiming  the  office 
agamst  a  party  who  has  usurped  it,  the  claimant  is  interested  in 
the  question,  and  should  be  a  party.     People  ex  rel.  Crane  v. 
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Ryder,  12  N.  Y.  433.  The  claimant  is  a  proper  if  not  a  necessary 
party  plaintiff  in  such  a  case ;  and  the  statement  in  the  complaint, 
"  The  people  complaining  on  the  relation  of,"  is  a  sufficient  alle-" 
gation  that  the  action  is  brought  on  the  relation  of  such  party. 
People  ex  rel.  v.  De  Bevoise,  27  Hun,  596. 

An  action  may  be  brought  by  the  attorney-general  against 
several  persons  consisting  of  the  different  classes,  each  claiming, 
by  virtue  of  separate  elections,  to  be  the  directors  of  a  corporation, 
for  the  purpose  of  trying  their  respective  rights  to  such  office, 
whether  either  of  such  elections  was  regular  or  legal,  and  if  so, 
which  one.  People  v.  A.  &  8.  B.  B.  Co.,  55  Barb.  344.  When 
proceedings  are  brought  against  an  incorporated  company,  seeking 
to  deprive  it  of  its  franchise  on  the  ground  of  forfeiture  by  non- 
user,  the  action  may  be  brought  against  the  company  in  its  corpo- 
rate name.  People  v.  President,  etc.,  of  Bank  of  Hudson,  6  Cow. 
217.  An  omission  to  join  the  relator  as  a  party  may  be  cured 
by  amendment,  without  costs.  People,  v.  Walker,  23  Barb.  304; 
Morris  v.  Whelam,,  64  How.  109 ;  City  of  Brooklyn  v.  Mackey,  15 
Hun,  204:;  People  v.  Ferris,  16  Hun,  219. 

Quo  warranto  is  the  proper  remedy  to  determine  a  present  ap- 
pointee's title  to  office.  People  ex  rel.  Bryner  v.  Scannell,  22 
Misc.  298.  49  Supp.  1096 ;  Matter  of  Hardy,  17  Misc.  667,  41 
Supp.  469. 

In  People  ex  rel.  Baldwin  v.  McAdoo,  110  App.  Div.  432,  96 
Supp.  362,  it  was  held  that  the  proper  method  for  a  captain  in  a 
police  force  to  determine  title  to  that  position  was  by  quo  warranto. 

Where  a  police  officer  is  promoted  to  a  police  captaincy  in  the 
city  of  New  York,  his  right  to  the  office  and  to  the  salary  incident 
thereto  may  be  contested  only  by  an  action  in  the  nature  of  quo 
warranto.  People  ex  rel.  Dee.vy  v.  Ogden,  41  Misc.  246,  84  Supp. 
73,  affirmed  without  opinion,  87  App.  Div.  631,  84  Supp.  1140. 

Where  a  claim  was  presented  to  a  board  of  town  auditors  for  ser- 
vices alleged  to  have  been  rendered  by  the  claimant,  as  deputy 
sheriff,  who  makes  out  a  prima  facie  case  of  his  de  jure  title  to  that 
office,  the  board  cannot  upon  such  proof  and  in  a  summary  manner 
determine  that  he  is  not  entitled  to  the  office.  People  ex  rel. 
Andrus  v.  Board  of  Town  Auditors,  33  App.  Div.  277,  53  Supp. 
739. 

Section  1948  relates  to  corporations  and  not  to  unincorporated 
associations.  Boston  B.  B.  Ass'n  v.  Brooklyn  B.  B.  Club,  37  Misc. 
521,  75  Supp.  1076. 
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Even  if  general  allegation  in  quo  warranto  that  defendants  have 
usurped  and  unlawfully  held  office,  are  sufficient  standing  alone  to 
state  a  cause  of  action,  where  the  complaint  further  states  these 
specific  facts  constituting  the  alleged  unlawful  holding,  and  these 
are  insufficient  to  state  a  cause  of  action,  the  entire  pleading  is 
insufficient.  People  ex  rel.  Hart  v.  Goodrich,  92  App.  Div.  445, 
87  Supp.  114;  affirmed,  180  IST.  Y.  522,  on  opinion  of  the  Appel- 
late Division  and  that  of  the  Special  Term. 

Quo  warranto  is  not  the  proper  remedy  to  enforce  delivery  of 
books  and  papers  from  a  public  officer  whose  successor  has  been 
chosen  and  qualified.  Matter  of  Smith,  116  App.  Div.  665,  101 
Supp.  992,  affirming  49  Misc.  567,  100  Supp.  179;  affirmed,  188 
N.  Y.  649.  Policy-holders  are  entitled  to  contest  the  validity  of 
an  election  in  a  proceeding  under  §  27  of  the  General  Corporation 
Law,  and  an  action  by  the  attorney-general  under  §  1948  of  the 
Code  is  not  necessary.  Matter  of  Empire  State  Supreme  Lodge, 
118  App.  Div.  616,  citing  and  following  Matter  of  Northern  Dis- 
pensary, 26  Misc.  147. 

A  quo  warranto  proceeding  cannot  be  instituted  in  any  case 
without  the  consent  of  the  attorney-general,  and  he  may  arbi- 
trarily vsdthhold  such  consent.  Matter  of  Election,  etc.,  18  Misc. 
391,  43  Supp.  710. 

In  People  v.  McClellan,  118  App.  Div.  177,  it  was  held,  the 
bringing  of  an  action  of  quo  warranto  against  a  person  who  usurps 
or  unlawfully  holds  a  public  office  is  in  the  discretion  of  the 
attorney-general.  A  decision  by  a  prior  incumbent  of  the  office 
that  the  action  should  not  be  brought  is  not  res  adjudicata  or  bind- 
ing upon  his  successor.  When  the  attorney-general  has  served  a 
summons  and  complaint  in  an  action  of  quo  warranto,  the  questions 
as  to  whether  the  action  was  barred  by  the  decision  of  his  prede- 
cessor and  whether  service  should  be  set  aside  should  be  raised  by 
motion  and  not  by  answer  or  by  plea  in  bar.  The  question  was 
certified  to  the  Court  of  Appeals  upon  which  the  order  of  the 
Appellate  Division  was  affirmed,  188  N.  Y.  618,  on  opinion  of 
Ingraham,  J.,  in  Appellate  Division. 

In  People  v.  McClellan,  119  App.  Div.  416,  reversing  54  Misc. 
130,  it  was  held,  the  attorney-general  may  commence  an  action  of 
quo  warramto  upon  his  own  motion  and  upon  knowledge  or  infor- 
mation possessed  by  himself  without  waiting  for  a  complaint  by 
any  person. 
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When  quo  warranto  is  brought  by  the  attorney-general  upon  a 
complaint  or  information  made  by  a  claimant  to  office,  the  claim- 
ant must  be  joined  as  relator  and  must  indemnify  the  State  against 
costs  as  required  by  §  1986  of  the  Code  of  Civil  Procedure.  And 
when  the  attorney-general  sues  of  his  own  motion  without  naming 
a  relator  it  is  presumed  that  there  is  no  adverse  claimant  to  the 
office. 

But  when  the  complaint  of  the  attorney-general  in  an  action  of 
quo  warranto  alleges  that  the  defendant  is  not  entitled  to  office 
by  reason  of  an  illegal  canvass  of  votes  and  that  another  person 
is  entitled  to  the  office,  having  received  the  majority  of  votes 
actually  cast,  the  latter  person  is  a  necessary  party  to  the  action, 
for  the  judgment,  if  adverse  to  the  defendant,  must  necessarily 
determine  the  right  of  the  other  clainant  to  the  office. 

The  sections  of  the  Code  of  Civil  Procedure  relating  to  the 
action  of  quo  warranto  require  that  rival  claimants  to  an  office 
should  be  made  parties  to  the  action. 

If  a  defect  of  parties  appear  upon  the  face  of  the  complaint  it 
may  be  brought  to  the  attention  of  the  court  by  demurrer. 

"When  the  eligible  list  resulting  from  a  municipal  competitive 
civil  service  examination  for  a  non-confidential  position  included 
in  the  competitive  schedule  of  the  municipal  regulations  contains 
the  name  of  one  veteran,  and  another  person  is  appointed,  a  writtsD 
appointment  of  the  veteran  to  the  position  by  the  appointing 
officer  is  necessary  before  the  court  in  qua  warranto  proceedings 
instituted  on  the  relation  of  the  veteran  can  decree  that  he  bq 
inducted  into  office.  In  the  absence  of  such  appointment  the 
jurisdiction  of  the  court  is  exhausted  when  it  determines  that 
the  defendant  is  unlawfully  in  possession  of  the  office  and  orders 
a  judgment  of  ouster,  thereby  creating  a  vacancy;  but  the  relator 
will  be  entitled  to  compel  his  appointment  by  mandamus.  People 
ex  rel.  Sears  v.  Tobey,  153  N.  Y.  381. 
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Sub.  1.     Pleadings. 

A  complaint  which  alleges  that  the  relator  was,  by  the  greatest 
number  of  votes,  elected  to  the  office,  need  not  contain  a  state- 
ment of  the  specific  facts  tending  to  prove  such  allegations,  but  a 
bill  of  particulars  may  be  ordered.  It  need  not  be  averred  that 
the  relator  possessed  the  requisite  qualifications,  nor  that  he  has 
taken  the  oath,  or  given  a  bond ;  nor  need  the  number  of  votes  be 
stated,  if  it  is  alleged  that  the  relator  received  a  plurality.  People 
ex  rel.  v.  Nolan,  10  Abb.  N.  C.  471.  An  election  is  alleged  to  have 
been  legally  held,  pursuant  to  statute,  for  an  officer  to  hold  office 
for  a  term  stated,  to  conamence  on  a  day  stated ;  the  time  when  the 
election  was  held  is  averred  with  sufficient  definiteness  to  be  good 
on  demurrer.  People  v.  Ryder,  12  E".  Y.  433.  See  as  to  proper 
averment  where  action  is  brought  by  three  relators  as  to  specific 
office  claimed  by  each.  People  v.  Murray,  8  Hun,  577,  reversed 
on  another  point,  70  N.  Y.  521.  The  people  need  not  allege  the 
defendant's  election  and  inability  to  hold  an  office,  but  simply  that 
he  has  intruded  into  office  unlawfully,  and  call  upon  him  to  show 
cause  by  what  authority  it  is  held.  People  v.  Knox,  38  Hun,  236. 
In  an  action  brought  by  the  attorney-general,  it  was  alleged  that 
defendant  had  intruded  into  an  office  that  he  was  not  qualified  to 
fill,  by  reason  of  non-residence,  and  that  he  had  omitted  to  take 
the  oath  of  office  required  by  law,  and  judgment  was  demanded 
that  he  be  adjudged  guilty  of  usurping  and  intruding  into  the 
office  and  unlawfully  holding  and  exercising  its  powers  and  fran- 
chises, and  that  he  be  ousted  and  excluded  from  the  office,  and 
pay  a  fine  to  the  State.  Held,  that  the  relief  claimed  was  gen- 
erally consistent  with  the  facts  stated,  and  that  the  court  had 
power  to  conform  the  judgment  to  the  facts  alleged.  People  v. 
Plati,  10  St.  Rep.  577.  It  is  not  necessary  to  set  forth  in  the 
complaint  the  grounds  of  defect  in  defendant's  claim  to  office ;  it  is 
enough  to  aver  that  he  unlawfully  exercises  the  office,  and  to  call 
upon  him  to  set  up  and  show  his  title,  if  he  has  any.  Every  man 
who  exercises  an  office  must  be  ready  to  show  his  authority 
wherever  the  people,  in  the  appropriate  manner,  demand  to  know 
it.  People  V.  Plait,  10  St.  Eep.  717.  It  is  no  answer  to  an  in- 
formation in  the  nature  of  a  quo  warranto  that  the  aggrieved 
parties  have  their  remedy  by  private  action.  People  v.  Hillsdale, 
etc.,  Co.,  23  Wend.  254.     It  is  a  sufficient  answer  in  a  quo  war- 
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ranto  against  a  corporation  for  usurping  certain  franchises  to  say 
that  such  franchises  were  granted  by  act  of  the  Legislature.  Peo- 
ple V.  Rensselaer,  etc.,  B.  B.  Co.,  15  Wend.  113. 

Notice  of  Application  and  Petition  to  Attorney-General. 

To  Messrs.  John  P.  Mickle,  Isaac  E.  Bain,  Chakles  E.  Halstead, 

Wm.  H.  Tenbeoeck,  Ephkaim  G.  Palmer,  Henet  S.  Ambleb 

and  Ira  S.  Johnson,  named  in  the  annexed  petition : 

G-entlemen.  —  The  attorney-general  of  the  State  of  New  York  has 

appointed  the  2d  day  of  March,  1888,  at  ten  o'clock  in  the  forenoon, 

as  the  time,  and  his  office  in  the  capitol,  in  the  city  of  Albany,  as  the 

place  where  he  will  hear  any  cause  you  may  have  to  show  why  the 

prayer  of  said  petition  should  not  be  granted,  and  this  notice  is  served 

on  you  by  his  direction. 

Dated  February  25,  1888.  Charles  Eosboeo, 

LOEENZO   J.    GOODEIOH, 

William  V.  Eetnolds, 
Myron  E.  Clark, 
Allen  C.  Fitch. 

To  the  Attorney-General  of  the  State  of  New  Yorh. 

The  petition  of  Charles  Eosboro,  Lorenzo  J.  Goodrich,  William  V. 
Eeynolds,  Myron  E.  Clark  and  Allen  C.  Fitch  respectfully  shows, 
that  the  Columbia  County  Agricultural  Society  is  a  domestic  corpora- 
tion and  was  duly  organized  as  such  under  chapter  425  of  the  Laws 
of  the  State  of  New  York,  passed  April  13,  1855,  and  other  laws  of 
said  State  amendatory  thereof  or  supplementary  thereto;  that  on  the 
2d  day  of  January,  1888,  an  election  of  officers  of  said  society  was 
duly  held  at  Barton  Hall  in  the  village  of  Chatham,  in  said  county, 
and  that  at  said  election  the  said  Charles  Eosboro  received  the 
greatest  number  of  legal  votes  for  the  office  of  president  of  said 
society,  and  was  duly  elected  to  said  office;  the  said  Lorenzo  J. 
Goodrich  received  the  greatest  number  of  legal  votes  for  the  office 
of  vice-president  of  said  society,  and  was  duly  elected  to  said  office; 
the  said  William  V.  Eeynolds  received  the  greatest  number  of  legal 
votes  for  the  office  of  secretary  of  said  society,  and  was  duly  elected 
to  said  office;  the  said  Myron  E.  Clark  received  the  greatest  number 
of  legal  votes  for  the  office  of  treasurer  of  said  society,  and  was  duly 
elected  to  said  office;  Isaac  C.  Washburn  and  said  Allen  C.  Fitch 
received  the  greatest  number  of  legal  votes  for  the  offices  of  direct- 
ors of  said  society,  and  were  duly  elected  to  said  offices;  that  John 
P.  Mickle,  on  or  about  the  3d  day  of  January,  1888,  intruded  into 
and  largely  usurped  the  office  of  president  of  said  society,  and  has 
ever  since,  to  a  large  extent,  withheld  the  same  from  the  said  Charles 
Eosboro;  that  Isaac  E.  Bain,  on  or  about  the  3d  day  of  January, 
1888,  intruded  into  and  largely  usurped  the  office  of  vice-president 
of  said  society,  and  has  ever  since,  to  a  large  extent,  withheld  the 
same  from  the  said  Lorenzo  J.  Goodrich;  that  Charles  E.  Halstead, 
on  or  about  the  3d  day  of  January,  1888,  intruded  into  and  largely 
usurped  the  office  of  secretary  of  said  society,  and  has  ever  since,  to 
a  large  extent,  withheld  the  same  from  the  said  William  V.  Eeynolds; 
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that  William  H.  Tenbroeck,  on  or  about  the  3d  day  of  January,  1888, 
intruded  into  and  largely  usurped  the  oflQce  of  treasurer  of  said 
society,  and  has  ever  since,  to  a  large  extent,  withheld  the  same  from 
the  said  Myron  E.  Clark ;  that  Ephraim  G.  Palmer,  Henry  S.  Ambler 
and  Ira  S.  Johnson,  on  or  about  the  3d  day  of  January,  1888,  in- 
truded into  and  largely  usurped  the  offices  of  directors  of  said  society 
and  have  ever  since,  to  a  large  extent,  withheld  the  same  from  the  said 
Allen  C.  Fitch. 

Your  petitioners,  therefore,  pray  that  your  honor,  on  behalf  of  the 
State  of  New  York,  will  bring  an  action  in  the  Supreme  Court  against 
the  said  persons  so  intruding  into  and  usurping  said  offices,  for  the 
purpose  of  obtaining  the  judgment  of  said  court,  ousting  and  exclud- 
ing them  therefrom,  and  in  favor  of  your  petitioners,  and  as  part  of 
said  judgment  also  awarding  that  each  of  the  said  persons  so  intrud- 
ing and  usurping  pay  a  fine  not  exceeding  $3,000. 

And  your  petitioners  will  ever  pray,  etc. 

Dated  February  25,  1888. 

(Add  signatures  and  verification.) 

Complaint. 
SUPREME  COURT  — County  of  Columbia. 


The  People  of  the  State  of  New  York,  on  the 
relation  of  Charles  Rosboro,  William  V. 
Reynolds,  Myron  E.  Clark  and  Allen  C. 
Fitch,  Plaintiffs, 

agst. 

John  P.  Miekle,  Charles  E.  Halstead,  Wil- 
liam H.  Tenbroeck,  Ephraim  G.  Palmer 
and  Henry  S.  Ambler. 


The  plaintiffs,  by  Charles  P.  Tabor,  the  attorney-general  of  the 
State  of  New  York,  upon  information  and  belief,  complain  and  allege : 

First.  That  the  Columbia  County  Agricultural  Society  is  a  domes- 
tie  corporation,  and  was  duly  organized  as  such  under  chapter  435  of 
the  Laws  of  the  State  of  New  York,  passed  April  13,  1855,  and  other 
laws  of  said  State  amendatory  thereof  and  supplementary  thereto. 

Second.  That  on  the  2d  day  of  January,  1888,  an  election  of 
officers  of  said  society  was  duly  held  at  Barton  Hall,  in  the  village  of 
Chatham,  in  the  coimty  of  Columbia,  and  that  at  said  election  the  said 
Charles  Eosboro  received  the  greatest  number  of  legal  votes  for  the 
office  of  president  of  said  society,  and  was  duly  elected  to  said  office ; 
the  said  William  V.  Eeynolds  received  the  greatest  number  of  legal 
votes  for  the  office  of  secretary  of  said  society,  and  was  duly  elected  to 
said  office;  that  said  MjTon  E.  Clark  received  the  greatest  number  of 
legal  votes  for  the  office  of  treasurer  of  said  society,  and  was  duly 
elected  to  said  office;  Isaac  C.  Washburn  and  said  Allen  C.  Fitch 
received  the  greatest  number  of  legal  votes  for  the  office  of  directors 
of  said  society,  and  were  duly  elected  to  said  offices,  and  this  action 
is  brought  by  the  attorney-general  of  this  State  on  the  relation  of 
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the  said  Charles  Eosboro,  William  V.  Eeynolds,  Myron  E.  Clark  and 
Allen  C.  Fitch;  that  the  said  John  P.  Mickle  after  said  election,  and 
on  or  about  the  3d  day  of  January,  1888,  intruded  into  and  unlaw- 
fully exercised  within  this  State  the  oflBee  of  president  of  said  society, 
and  has  ever  since  continued  so  to  do  in  violation  of  the  said  Charles 
Eosboro's  rights;  that  the  said  Charles  E.  Halstead  after  said  elec- 
tion, and  on  or  about  the  3d  day  of  January,  1888,  intruded  into  and 
unlawfully  exercised  within  this  State  the  office  of  secretary  of  said 
society,  and  has  ever  since  continued  so  to  do  in  violation  of  the 
rights  of  the  said  William  V.  Eeynolds;  that  the  said  William  H. 
Tenbroeck  after  said  election,  and  on  or  about  the  3d  day  of  Janu- 
ary, 1888,  intruded  into  and  unlawfully  exercised  the  office  of  treas- 
urer of  said  society,  and  has  ever  since  continued  so  to  do  in  violation 
of  the  rights  of  the  said  Myron  E.  Clark;  that  the  said  Ephraim  G. 
Palmer  and  Henry  S.  Ambler  after  said  election,  and  on  or  about 
the  3d  day  of  January,  1888,  intruded  into  and  unlawfully  exercised 
the  oflSce  of  director  of  said  society  and  have  ever  since  contiuued 
so  to  do  in  violation  of  the  rights  of  the  said  Allen  C.  Pitch. 

Wherefore  the  plaintiffs  demand  judgment  that  said  defendants 
are  not  and  neither  is  entitled  to  the  office  into  which  they  respec- 
tively intruded,  as  aforesaid,  and  which  they  respectively  exercised 
and  yet  exercise,  as  aforesaid,  and  that  they  be  respectively  ousted 
and  excluded  therefrom,  and  also  award  and  adjudge  the  costs  of 
this  action  against  the  defendants,  and  that  each  of  them  pay  to  the 
said  people  of  the  State  of  New  York  a  fine  of  $2,000;  that  the  said 
Charles  Eosboro,  William  V.  Eeynolds,  Myron  E.  Clark  and  Allen 
C.  Fitch  is  each  entitled  to  and  be  put  in  possession  of  the  said  ofiBces 
to  which  they  were  respectively  elected  as  aforesaid. 

CHAELES  F.  TABOE,  Attorney-General, 

PlaintifE's  Attorney. 

Sub.  2.    Injunction.    §  1955. 

§    1955.    [Am'd,   1896.]   When  injnnction  may  be  granted. 

In  an  action,  brought  as  prescribed  in  subdivision  third  or  fourth  of  section 
nineteen  hundred  and  forty-eight  of  this  act,  the  final  judgment,  in  favor  of 
the  plaintiflf,  must  perpetually  restrain  the  defendant  or  defendants  from  the 
commission  or  continuance  of  the  act  or  acts  complained  of.  A  temporary 
injunction  to  restrain  the  commission  or  continuance  thereof  may  be  granted, 
upon  proof,  by  affidavit,  that  the  defendant  or  defendants  have  violated  any  of 
the  provisions  of  either  of  the  said  subdivisions  third  or  fourth  of  section 
nineteen  hundred  and  forty-eight  of  this  act.  The  provisions  of  title  second 
of  chapter  seventh  of  this  act  apply  to  such  a  temporary  injunction,  and  the 
proceedings  thereupon,  except  where  provision  is  otherwise  made  in  this  title. 
For  that  purpose,  the  injunction  order  is  deemed  to  have  been  granted  as 
prescribed  in  section  six  hundred  and  three  of  this  act.  In  the  trial  of  an 
action  brought  as  prescribed  in  subdivisions  third  or  fourth  of  section  nineteen 
hundred  and  forty-eight  of  this  act,  a  party  or  a  witness  is  not  excused  from 
answering  a  question  on  the  ground  that  such  answer  will  tend  to  incriminate 
him ;  but  such  answer  cannot  be  used  as  evidence  against  the  person  so  answer- 
ing, in  a  criminal  action  or  criminal  proceeding. 

The  chancellor  was  empowered  to  restrain  by  injunction  a  cor- 
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poration  or  individual  from  exercising  any  corporate  rights  not 
granted  by  law,  by  §  31,  2  E.  S.  462.  These  provisions  were  re- 
incorporated in  §§  1948  and  1955  of  the  Code.  People  v.  Equity 
Oas  Worhs  Construction  Co.,  52  St.  Eep.  317,  citing  People  v. 
Ballard,  134  N.  Y.  269,  note  276,  48  St.  Eep.  166. 

In  an  action  to  try  title  to  office  an  injunction  pendente  lite, 
cannot  be  granted  where  the  action  is  between  individuals,  Morris 
V.  Whelan,  64  How.  109;  but  may  be  had  in  an  action  by  the 
attorney-general.  Tappen  v.  Cray,  9  Paige,  507;  s.  c,  7  Hill, 
259 ;  The  Mayor  v.  Conover,  5  Abb.  171 ;  People,  v.  Sampson,  25 
Barb.  254;  Hartt  v.  Harvey,  32  Barb.  55.  A  defendant  should 
not  be  restrained  from  exercising  all  his  functions  during  the 
pendency  of  an  action,  though  he  may  be  restrained  from  specific 
acts.  People  ex  rel.  v.  Draper,  24  Barb.  265.  In  an  action  in  the 
name  of  the  people,  to  remove  a  person  from  office  in  a  corporation 
into  which  it  is  alleged  he  has  intruded,  and  for  damages,  an 
injunction  is  not  proper.  People  ex  rel.  v.  Conklin,  5  Hun,  452. 
The  Supreme  Court  has  jurisdiction  to  restrain  those  claiming  to 
be  the  trustees  of  a  religious  corporation  in  an  action,  brought  by 
those  in  possession,  from  interfering  with  the  property,  etc.,  of  the 
corporation.     Reis  v.  Rhode,  6  Civ.  Pro.  E.  406. 

If  a  mutual  insurance  company  exercises  franchises  not  con- 
ferred by  its  charter,  or  without  complying  with  statutory  con- 
ditions, it  may  be  restrained  by  application  to  the  court.  People 
V.  Mutual  Endowmeni,  etc.,  Ass'n,  17  Week.  Dig.  174.  As  to 
injunction  in  qu4)  warranto  proceedings,  see  cases  under  §  1948. 

Sub.  3.    Trial  by  Jury.    §  1950. 

§   1950.  Action  triable  by  jnry. 

An  action  brought  as  prescribed  in  this  article  is  triable,  of  course  and  of 
right,  by  a  jury,  in  like  manner  as  if  it  was  an  action  specified  in  section  963 
of  this  act,  and  without  procuring  an  order,  as  prescribed  in  section  970  of 
this  act. 

An  action  in  the  nature  of  a  quo  warranto,  brought  by  the  at- 
torney-general in  the  name  of  the  people,  to  try  the  title  to  a  cor- 
porate office  to  which  there  are  several  claimants,  is  one  of  legal, 
not  of  equitable,  cognizance,  and  the  issues  therein  are  strictly 
legal  ones.  The  trial  of  such  issues,  therefore,  by  a  jury  is  the 
constitutional  right  of  the  parties,  and  if  other  equitable  causes 
of  action  are  united  with  such  an  action  all  must  be  tried  by  a 
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jury,  unless  a  jury  trial  is  waived.  Where  plaintiff  read  the  plead- 
ings and  then  rested,  and  some  of  defendants  applied  for  trial  by 
jury,  which  was  denied,  held  error ;  a  party  cannot  be  deprived  of 
his  constitutional  privilege  of  trial  by  jury  by  a  technicality. 
People.  V.  A.  &  8.  B.  B.  Co.,  57  JST.  Y.  161.  A  special  jury  will 
not  be  ordered  in  quo  wa/rrwnto  proceedings  unless  special  reasons 
therefor  are  shown.     People  v.  Maguire,  43  How.  67. 

Sub.  4.  Evidence. 
In  an  action  by  the  attorney-general  in  the  name  of  the  people, 
to  try  the  title  to  an  office,  the  defendant  must  show,  before  he 
can  have  judgment  in  his  favor,  that  he  has  the  legal  title  to  the 
office.  Possession  is  not,  in  such  an  action,  evidence  of  his  right. 
The  burden  is  upon  him  of  showing  that  his  possession  is  a  legal 
and  rightful  one.  Where,  however,  the  action  is  brought  upon 
the  relation  of  one  claiming  the  office,  the  failure  of  the  defendant 
to  prove  his  title  does  not  establish  that  of  the  relator.  Upon  that 
issue  the  plaintiffs  have  the  affirmative,  and  the  burden  is  upon 
them  to  maintain  it.  People  v.  Thacher,  55  'N.  Y.  525 ;  People, 
ex  rel.  v.  Uticd  Ins.  Co.,  15  Johns.  357;  People  v.  Anihony,  6 
Hun,  142.  The  certificate  of  county  canvassers  gives  presumption 
of  title  to  the  office,  and  absolute  title  to  it  is  destroyed  by  evi- 
dence showing  it  does  not  state  the  true  result.  People  ex  rel.  v. 
Kessel,  10  Week.  Dig.  209.  But  the  certificate  and  returns  are 
open  to  inquiry,  and  may  be  corrected  and  set  aside  if  shown  to  be 
erroneous.  People  ex  rel.  v.  Yail,  20  Wend.  12 ;  People  ex  rel. 
v.  Thatcher,  55  ]^.  Y.  525.  A  voter's  intention  in  such  a  case  is 
open  to  inquiry.  People  v.  Saxton,  22  E".  Y.  309 ;  People  ex  rel. 
V.  Love.,  63  Barb.  535.  A  relator  is  bound  to  make  out  a  better 
title  than  that  of  defendant;  but  as  between  the  people  and  de- 
fendant, the  latter  may  be  called  on  to  show  his  possession  of  the 
office  lavsrful.  People  ex  rel.  v.  Perley,  80  IST.  Y.  624.  The  legal 
qualifications  of  voters  may  be  inquired  into  in  proceedings  in  the 
nature  of  quo  warranto  to  try  the  title  to  an  elective  office,  and  in 
case  any  were  disqualified  by  want  of  residence,  or  being  minors 
or  aliens,  their  votes  are  to  be  discarded  where  it  will  change  the 
result  of  the  election.  The  declarations  of  the  voter  himself, 
though  hearsay  evidence  of  such  qualification,  may  be  received 
to  establish  it.  People  ex  rel.  v.  Pease.,  27  N.  Y.  45 ;  People  v. 
Cooh,  8  K  Y.  67;  People  v.  Thacher,  55  K  Y.  525;  People  v. 
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Seaman,  5  Den.  409.  And  the  record  of  appointment  of  an  ap- 
pointive office  may  be  contradicted.  People  v.  McCausland,  54 
How.  151. 

Sub.  5.    Costs  and  Appeal. 

In  an  action,  in  the  nature  of  a  quo  warranto,  brought  against 
a  number  of  defendants,  where  the  court  has  no  power  to  adjust 
the  ultimate  rights  of  the  defendants  in  the  subject  of  the  action, 
it  cannot  compel  a  part  of  the  defendants  to  pay  costs  to  the  other 
defendants.  People  ex  rel.  v.  A.  &  8.  B.  B.  Co.,  5  Lans.  25, 
affirmed  on  other  grounds,  57  N.  Y.  161.  A  proceeding  in  the 
nature  of  a  quo  warranto  is  a  civil  action,  and  the  prevailing  party 
is  entitled  to  costs  where  the  complaint  in  such  action  alleges  that 
the  defendant  has  usurped  the  office  in  question,  and  that  the  re- 
lator is  entitled  to  it,  and  issue  is  joined  on  both  questions.  In 
case  judgment  is  rendered  against  defendants  ousting  him  from 
office,  the  people  and  the  relator  are  plaintiffs,  and,  as  such,  are 
entitled  to  costs,  although  the  judgment  also  determines  that  the 
relator  is  not  entitled  to  the  office.  People  ex  rel.  Furman  v.  Clute, 
52  ]Sr.  Y.  576.  Although  an  office  has  expired  when  judgment 
comes  to  be  pronounced,  yet  the  court  will  proceed  and  pronounce 
judgment,  inasmuch  as  the  relators,  if  successful,  are  entitled  to 
costs.  People  v.  Loomis,  8  Wend.  396.  The  defeated  party  is 
liable  for  costs.  People  v.  Clarke.,  10  Barb.  120,  affirmed,  9  N.  Y. 
349 ;  People  ex  rel.  v.  Cook,  8  IsT.  Y.  67.  It  seems  that,  for  the 
purpose  of  collecting  costs  and  a  fine,  an  execution  is  proper. 
People.  V.  Conover,  6  Abb.  220. 

In  an  action  in  the  nature  of  quo  warranto,  based  upon  the  in- 
capacity of  defendant  to  hold  the  office,  and  the  election  of  relator, 
as  in  case  of  a  vacancy,  the  defendant  is  not  interested  after  his 
incapacity  is  established,  in  defeating  the  relator's  claim,  and 
cannot  appeal  from  a  judgment  establishing  it,  where  his  OAvn 
incapacity  stands  admitted.  People  ex  rel.  Cornell  v.  Knox,  38 
Hun,  236.  Decisions  are  to  be  reviewed  upon  the  principles  ap- 
plicable to  civil  actions.  People  v.  Cooh,  8  N.  Y.  67.  An  appeal 
does  not  operate  as  a  stay  of  proceedings.  Welch  v.  Cooh,  7  How. 
282. 

In  an  action  brought  by  the  attorney-general  to  oust  the  defend- 
ant from  office  of  trustee  of  a  village,  the  relief  demanded  was  a 
judgment  of  ouster  and  restoration  of  the  relator  to  office.  No 
compensation  or  perquisites  were  attached  to  the  office.    On  motion 
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to  dismiss  an  appeal  to  the  Court  of  Appeals,  it  was  held  that  as 
the  matter  in  controversy  was  less  than  $500,  the  case  was  not 
appealable.  It  seems  that  had  it  been  made  to  appear  the  relator 
had  suffered  damage  to  the  amount  of  $500  by  his  exclusion  from 
the  office,  the  appeal  would  have  been  authorized.  People  ex  rel. 
Wright  v.  Willard,  110  IST.  Y.  662. 

AKTICLE  III. 

JUDGMENT,  AND  ITS  EFrECT, 

1951.  Assumption  of  office  by  person  entitled,  1726. 

1952.  Proceedings  to  obtain  books  and  papers^  1726. 

1953.  Damages;  how  recovered,  1726. 
1956.  Final  judgment  in  action  for  usurping  office,  etc.,  1726. 

§    1951.   Assumption  lof  office  by  person  entitled. 

Where  final  judgment  is  rendered,  upon  the  right  and  in  favor  of  the  person 
so  alleged  to  be  entitled,  he  may,  after  taking  the  oath  of  o£5ce,  and  giving  an 
official  bond,  as  prescribed  by  law,  take  upon  himself  the  execution  of  the 
office.  He  must,  immediately  thereafter,  demand  of  the  defendant  in  the 
action,  delivery  of  all  the  books  and  papers  in  the  custody,  or  under  the 
control,  of  the  defendant,  belonging  to  the  office  from  which  the  defendant  has 
been  so  excluded. 

§    1953.   Proceedings  to  obtain  books  and  papers. 

If  the  defendant  refuses  or  neglects  to  deliver  any  of  the  books  or  papers, 
demanded  as  prescribed  in  the  last  section,  he  is  guilty  of  a  misdemeanor;  and 
the  same  proceedings  must  be  taken  to  compel  the  delivery  thereof  as  are 
now  or  shall  hereafter  be  prescribed  by  law,  where  a,  person  who  has  held  an 
office  refuses  or  neglects  to  deliver  the  official  books  or  papers  to  his  successor. 

§    1953.    [Am'd,  1884.]  Damages;  bo\r  recovered. 

Where  final  judgment  has  been  rendered,  upon  the  right  and  in  favor  of  the 
person  so  alleged  to  be  entitled,  he  may  recover,  by  action,  against  the  defend- 
ant, the  damages  which  he  has  sustained  in  consequence  of  the  defendant's 
usurpation,  intrusion  into,  unlawful  holding,  or  exercise  of  the  office. 

§    1956.   Final  judgment  in  action  for  usurping  office,  etc. 

In  any  other  action,  brought  as  prescribed  in  this  article,  where  a  defendant 
is  adjudged  to  be  guilty  of  usurping  or  intruding  into,  or  unlawfully  holding 
or  exercising  an  office,  franchise  or  privilege,  final  judgment  must  be  rendered, 
ousting  and  excluding  him  therefrom,  and  in  favor  of  the  people  or  the  relator, 
as  the  case  requires,  for  the  costs  of  the  action.  As  a  part  of  the  final  judg- 
ment, the  court  may,  in  its  discretion,  also  award,  that  the  defendant,  or, 
where  there  are  two  or  more  defendants,  that  one  or  more  of  them  pay  to  the 
people  a  fine,  not  exceeding  two  thousand  dollars.  The  judgment  for  the  fine 
may  be  docketed,  and  execution  may  be  issued  thereupon,  in  favor  of  the 
people,  as  if  it  had  been  rendered  in  an  action  to  recover  the  fine.  The  fine, 
when  collected,  must  be  paid  into  the  treasury  of  the  state. 

Where  under  an  adverse  judgment  in  an  action  of  quo  warranto, 
the  defendant,  who  was  in  possession  of  the  office,  having  a  certifi- 
cate of  election  from  the  duly  constituted  board  of  canvassers,  was 
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removed  from  the  office,  held,  that  upon  reversal  of  the  judgment 
by  the  Court  of  Appeals,  it  was  proper  to  compel  restitution  of 
the  rights  lost  by  the  erroneous  judgment  on  motion  to  amend  the 
judgment  by  adding  to  it  a  command  that  the  relator  surrender 
to  the  defendant  all  the  books,  papers  and  insignia  of  ofSce,  and 
the  rooms  appropriated  to  the  use  of  the  officer.  The  provisions 
of  the  Kevised  Statutes  to  compel  the  delivery  of  books  and  papers 
by  an  officer  to  his  successor,  or  by  a  usurper  to  a  real  officer,  do 
not  interfere  with  the  action  of  the  appellate  court  in  such  a  case. 
The  party  having  the  adjudication  in  his  favor  required  by  statute, 
that  is  conclusive.  People  ex  rel.  Dailey  v.  Livingston^  80  'N.  Y. 
66.  "Where  there  has  been  an  adjudication  that  a  person  claiming 
an  office  is  entitled  thereto  as  against  an  incumbent,  any  amount 
of  compensation  for  services  rendered,  not  paid  to  the  intruder  in 
the  office,  is  due  and  payable  to  the  one  entitled  to  the  office,  and 
may  be  recovered  by  the  latter  of  the  municipality;  but  where 
payment  has  once  been  made  to  the  person  in  office  under  color 
of  title,  the  municipality  is  protected  from  a  second  payment, 
after  an  adjudication  against  the  one  in  office;  and  after  notice 
thereof  to  the  disbursing  officer  of  the  municipality,  if  the  intruder 
continues  to  perform  the  duties  of  the  office,  the  compensation 
belongs  to  the  person  adjudged  entitled  to  the  office,  and  he  may 
maintain  an  action  against  the  municipality  therefor,  although  it 
has  been  paid  to  the  intruder.  McVeany  v.  The  Mayor,  80  N.  Y. 
185 ;  Dolcm  v.  The  Mayor,  68  N.  Y.  274.  If,  pending  the  proceed- 
ings, one  not  a  party  to  the  action  gets  possession  of  the  office, 
claiming  title,  he  is  not  affected  by  the  judgment.  People  v. 
Murray,  73  !N".  Y.  535.  Upon  the  rendition  of  a  regular  judg- 
ment of  ouster  against  the  officer  and  in  favor  of  the  claimant, 
the  officer  becomes  vested,  eo  instanti,  with  the  office.  A  writ  of 
assistance  or  leave  to  issue  execution  should  not  be  granted  direct- 
ing the  sheriff  to  put  the  successful  party  in  possession  of  the 
office  and  books  and  papers ;  so  far  as  the  office  is  concerned,  the 
judgment  executes  itself.  People  v.  Conover,  6  Abb.  220 ;  Welch 
V.  Cook,  7  How.  282. 

The  order  for  delivering  of  the  books  and  papers  will  be  made 
only  when  the  title  is  clear.  People  v.  Stevens,  5  Hill,  616 ;  Con- 
over's  Case,  5  Abb.  73  ;  Matter  of  Baker,  11  How.  418  ;  People  v. 
Allen,  42  Barb.  203 ;  Devlin's  Case,  5  Abb.  281 ;  Matter  of  Whit- 
ing, 2  Barb.  513;  Matter  of  Davis,  19  How.  323.     For  a  dis- 
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cussion  of  the  practice  on  such  an  application,  see  Welch  v.  Cooh, 
1  How.  173,  7  How.  282.  An  appeal  from  the  judgment  of 
ouster  does  not  operate  as  a  stay  of  proceedings.  Welch  v.  Cooh,  7 
How.  282. 

Where  one  has  unlawfully  obtained  possession  of  an  office  to 
which  another  is  appointed,  the  latter  may  maintain  an  action 
against  the  former  for  the  emoluments  or  salary  attached  to  the 
office  and  received  by  the  incumbent.     Nichols  v.  McLean,  63 
How.  448.     Section  1953  was  amended  in  1884,  by  reason  of  the 
litigation  theretofore  arising  over  the  mayoralty  of  the  city  of 
Albany.     In  that  case  a  verdict  was  rendered  in  favor  of  relator, 
that  he  was  entitled  to  the  office ;  thereafter,  upon  application  of 
the  relator,  a  supplemental  complaint  was  allowed  to  be  filed  by 
plaintiff,  by  reason  of  defendant  having  drawn  the  salary  of  the 
office,  on  the  ground  that  the  claim  for  damages  could  not  be  set 
forth  in  the  original  complaint,  but  must  be   alleged  in  some 
manner  after  the  right  to  the  office  had  been  established.     Swin- 
burne V.  Nolan,  30  Hun,  484.     The  defendant  filed  an  answer 
denying  that  the  plaintiff  had  sustained  damages  to  that  amount, 
admitting  the  receipt  of  the  salary,  but  denying  that  plaintiff  was 
entitled  thereto.     On  the  trial  the  court  held  that  there  were  no 
disputed  questions  of  fact  and  directed  a  judgment  for  the  amount 
named.    Held,  no  error ;  that  in  case  of  the  usurpation  of  a  public 
office,  the  measure  of  damages  is  the  amount  of  salary  received  by 
the  usurper.    Swinburne  v.  Nolan,  32  Hun,  512.    The  latter  de- 
cision was  affirmed,  101  iN".  Y.  539,  which  also  holds,  that  taking 
the  oath  and  a  demand  of  possession  of  the  office  are  not  conditions 
precedent  to  the  relator's  right  of  recovery.     It  is  not  part  of  the 
plaintiff's  case  to  show  that  the  relator  was  prepared  to  enter  upon 
the  duties  of  the  office,  nor  is  it  any  defence  that  conditions  prece- 
dent to  their  performance  have  not  been  observed  by  him. 

The  fine  provided  for  under  §  1956  is  not  a  part  of  the  cause  of 
action  or  claim  but  a  mere  incident  to  success  in  the  action,  rest- 
ing wholly  in  the  discretion  of  the  court,  which  if  plaintiff  suc- 
ceeds would  be  imposed,  whether  alleged  in  the  complaint  or  not. 
By  demanding  it  plaintiff  did  not  engraft  upon  the  complaint  any 
element  of  a  pecuniary  claim  within  the  meaning  of  that  term  as 
used  in  the  Code  authorizing  an  extra  allowance,  which  can  only 
be  granted  on  the  basis  of  the  value  of  the  claim  or  subject  matter 
involved  in  the  action  and  litigated  directly,  not  incidentally. 
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People  ex  rel.  Winams  v.  Adams,  128  N.  Y.  129,  21  Civ.  Pro.  E. 
159,  reversing  13  Supp.  714,  37  St.  Kep.  603,  20  Civ.  Pro.  E.  195. 

It  seems  that  a  fine  should  not  be  imposed  on  incumbents  ousted 
from  office  in  a  corporation,  vrho  held  under  a  regularly  issued 
certificate  of  election,  the  contest  being  as  to  the  reception  or 
exclusion  of  the  fund.  8t.  Stephen  Church  Gases,  25  Abb.  'N.  C. 
253 ;  s.  c,  svi).  nom..  People  v.  Weelcs,  11  Supp.  671. 

A  fine  should  not  be  imposed  in  quo  warramto  for  usurping  the 

office,  unless  there  is  some  evidence  showing  that  defendant  has 

been  guilty  of  a  criminal,  or  at  least  grossly  improper,  act  in 

taking  or  holding  the  office.    People  ex  rel.  Swinburne  v.  Nolam, 

65  How.  468. 

Judgment. 
SUPREME  COURT. 


The  People  of  the  State  of  New  York,  on  the 
relation  of  Charles  Rosboro,  William  V. 
Reynolds,  Myron  E.  Clark  and  Allen  C. 
Fitch,  Plaintiffs, 

agst. 

John  P.  Miekle,  Charles  E.  Halstead,  Wil- 
liam H.  Tenbroeek,  Ephraim  G.  Palmer 
and  Henry  S.  Ambler,  Defendants. 


The  issues  in  this  action  having  been  brought  on  for  trial  before 
Mr.  Justice  Samuel  Edwards  and  a  jury,  at  a  Trial  Term  of  the  Su- 
preme Court  held  on  the  second  Tuesday  of  June,  1888,  and  a  verdict 
for  the  plaintiff  and  relators  against  the  defendants,  and  that  the 
relators  were  severally  duly  elected  to  their  respective  ofBces,  as  alleged 
in  the  complaiat,  having  been  duly  rendered  on  the  15th  day  of  June, 
1888,  and  the  court  having  thereupon  ordered  that  judgment  be  en- 
tered ia  pursuance  of  such  verdict  in  favor  of  the  plaintiffs  against 
the  defendants  and  as  the  several  rights  of  the  plaintiffs,  respective 
relators,  and  respective  defendants  are  found  and  determined  by  the 
said  verdict,  and  that  such  judgment  also  adjudge  that  the  defendants 
were  respectively  guilty  of  intruding  into  and  unlawfully  exercising 
and  continuing  to  exercise  within  this  State  the  several  offices  as 
alleged  in  the  complaint  in  this  action,  and  that  they  respectively  be 
ousted  and  excluded  therefrom,  and  in  favor  of  the  relators  against  the 
defendants  for  the  costs  of  this  action,  and  that  the  defendants  are 
not,  and  neither  of  them  is,  entitled  to  the  office  into  which  they 
respectively  intruded  as  aforesaid,  and  which  they  respectively  ex- 
exercised,  and  yet  exercise  as  aforesaid,  and  that  the  relators  are  each 
respectively  entitled  to  be  put  in  possession  of  said  offices  to  which 
they  were  respectively  elected  as  aforesaid,  and  the  costs  of  the 
relators  havmg  been  adjusted  at  $370.74 : 
Actions,  Vol.  11  —  109 
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Now,  on  motion  of  Charles  F.  Tabor,  attorney-general,  by  Andrews 
&  Longley  as  counsel,  to  assist  the  attorney-general  in  the  prosecution 
of  the  above  cause  in  behalf  of  this  State,  judgment  is  hereby  ordered 
given  and  rendered  in  favor  of  the  plaintiffs  against  the  defendants, 
and  as  the  several  rights  of  the  plaintiff's  respective  relators  and  re- 
spective defendants  are  found  and  determined  by  the  said  verdict,  and 
that  the  defendants  were  respectively  guilty  of  intruding  into  and  un- 
lawfully exercising  and  continuing  to  exercise  within  this  State  the 
several  offices  as  alleged  in  the  complaint  in  this  action,  and  that  the 
said  defendant  John  P.  Mickle  be  ousted  and  excluded  from  the  office 
of  president  of  the  Columbia  County  Agricultural  Society,  mentioned 
in  the  complaint  in  this  action,   and  that  said  Charles  Eosboro, 
one  of  the  relators  in  this  action,  is  and  he  is  hereby  declared  to  be 
entitled  to  the  said  office  of  president  of  said  society,  by  virtue  of 
the  election  in  said  complaint  contained;  that  the  said  defendant 
Charles  E.  Halstead  be  ousted  and  excluded  from  the  office  of  secre- 
tary of  the  said  Columbia  County  Agricultural  Society,  mentioned 
in  the  complaint  in  this  action,  and  that  the  said  William  V.  Key- 
nolds,  one  of  the  relators  in  this  action,  is  and  he  is  hereby  declared 
to  be  entitled  to  the  said  office  of  secretary  of  said  society,  by  virtue 
of  the  election  in  the  said  complaint  mentioned ;  that  the  said  defend- 
ant William  H.  Tenbroeck  be  ousted  and  excluded  from  the  office  of 
treasurer  of  the  said  Columbia  County  Agricultural  Society  men- 
tioned in  the  complaint  in  this  .action,  and  that  the  said  Myron  E. 
Clark,  one  of  the  relators  in  this  action,  is  and  he  is  hereby  declared 
to  be  entitled  to  the  said  office  of  treasurer  of  said  society,  by  virtue  of 
the  election  in  the  said  complaint  contained ;  that  the  said  defendants 
Ephraim  G.  Palmer  and  Henry  S.  Ambler  be  ousted  and  excluded 
from  the  office  of  directors  of  the  said  Columbia  County  Agricultural 
Society  mentioned  in  the  complaint  in  this  action,  and  that  the  said 
Allen  C.  Fitch,  one  of  the  relators  in  this  action,  is  and  he  is  hereby 
declared  to  be  entitled  to  the  said  office  of  director  of  said  society,  by 
virtue  of  the  election  in  the  said  complaint  mentioned;  and  also  that 
the  defendants  in  this  action  are  not  and  neither  of  them  is  entitled 
to  the  office  into  which  they  respectively  intruded  as  aforesaid,  in 
which  they  respectively  exercised  and  yet  exercise  as  aforesaid,  and 
that  the  relators  are  each  respectively  entitled  to  be  put  in  pos- 
session  of   said   offices   to   which   they   were   respectively   elected  as 
aforesaid.    And  it  is  further  adjudged  that  the  said  relators,  the  said 
Charles  Rosboro,  William  V.  Eeynolds,  Myron  E.  Clark  and  Allen 
C.  Fitch,  recover  against  the  defendants  the  said  John  P.  Mickle, 
Charles  B.  Halstead,  William  H.  Tenbroeck,  Ephraim  G.  Palmer 
and  Henry  S.  Ambler,  the  sum  of  $370.74  costs  of  this  action. 

Dated  June  19,  1888.  JACOB  D.  WURTS, 

Clerk  of  Columbia  County. 

A  judgment  in  a  qiuo  warranto  proceeding  to  try  the  title  of  the 
respondent  to  the  office  to  which  he  was  appointed  under  the  Civil 
Service  Law,  cannot  provide  for  the  inducting  of  the  relator  into 
said  office.  His  remedy  is  by  mandamus  to  compel  his  appoint- 
ment.   People  ex  rel.  Sears  v.  Tohey,  153  IT.  Y.  381. 
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ARTICLE  IV. 

ACTION  TO  VACATE  LETTEIIS-PATENT. 

1957.  When  attorney-general  may  maintain  action,  1731. 

1958.  Action  triable  by  jury,  1731. 
1959-   Copy  of  judgment-roll  to  be  filed,  etc.,  1731. 
i960.    Transcript  to  be  sent  to  county  clerk,  etc.,  1731. 

§   1957.  When  attorney-general  may  maintain  action. 

The  attorney-general  may  maintain  an  action  to  vacate  or  annul  letters- 
patent,  granted  by  the  people  of  the  State,  in  either  of  the  following  cases: 

1.  Where  they  were  obtained  by  means  of  a  fraudulent  suggestion,  or  con- 
cealment of  a  material  fact,  made  by,  or  with  the  knowledge  or  consent  of,  the 
person  to  whom  they  were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact,  or  through 
mistake. 

3.  Where  the  patentee,  or  those  claiming  under  him,  have  done  or  omitted 
an  act,  in  violation  of  the  terms  and  conditions  upon  which  the  letters-patent 
were  granted,  or  have,  by  any  other  means,  forfeited  the  interest  acquired 
mider  the  same. 

Whenever  the  attorney-general  has  good  reason  to  believe  that  any  act  or 
omission,  specified  in  this  section,  can  be  proved,  and  that  the  person  to  be 
made  defendant  has  no  sufficient  legal  defence,  he  must  commence  such  an 
action. 

§   1958.   Action  triable  by  jury. 

An  action,  brought  as  prescribed  in  this  article,  is  triable,  of  course  and  of 
right,  by  a  jury,  as  if  it  was  an  action  specified  in  section  968  of  this  act,  and 
without  procuring  an  order,  as  prescribed  in  section  970  of  this  act. 

§   1959.   Copy  of  judgment-roll  to  be  filed,  etc. 

Where  final  judgment,  vacating  or  annulling  letters-patent,  is  rendered  in  an 
action,  brought  as  prescribed  in  the  last  section,  the  attorney-general  must 
cause  a  copy  of  the  judgment-roll  to  be  forthwith  filed  in  the  office  of  the  secre- 
tary of  state;  who  must  makp  an  entry  in  the  records  of  the  commissioners  of 
the  land  office  stating  the  substance  and  effect  of  the  judgment,  and  the  time 
when  the  judgment-roll  was  filed.  The  real  property,  granted  by  those  letters- 
patent,  may  thereafter  be  disposed  of  by  the  commissioners  of  the  land  office, 
as  if  the  letters-patent  had  not  been  issued. 

§   1960.  Transcript  to  be  sent  to  connty  clerk,  etc. 

Immediately  after  making  the  entry  prescribed  in  the  last  section,  the  secre- 
tary of  state  must  transmit  a  certified  transcript  thereof  to  the  clerk,  or  the 
register,  as  the  case  requires,  of  each  county,  in  which  the  real  property 
affected  by  the  judgment  is  situated.  The  clerk  or  register  must  file  it;  and, 
if  the  letters-patent  are  recorded  in  his  office,  he  must  note  the  contents  of  the 
transcript  in  the  margin  of  the  record. 

See  People  v.  Clarke,  9  K".  Y.  349,  as  to  when  this  action  can 
be  maintained.  As  this  action  can  only  be  maintained  by  the 
attorney-general  for  the  benefit  of  the  State,  and  as  the  precedents 
are  easily  accessible  by  that  office,  none  are  given  here. 
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AETICLE  V. 

ACTION  FOB  A  FINE,  PENAXTY  OB  FOBFEITURE,  OB  UPON  A 
FOEFEITED  BECOGNIZANCE. 

§1961.  When  action  cannot  be  maintained,  1732. 

§  1962.  Action  for  forfeiture,  etc.,  iT^2. 

§  1963.  Money  recovered,  how  disposed  of  ,  1732. 

§  1964.  Certain  proceedings  in  the  action  regulated,  1732. 

§  1965.  Recognizance  J  how  forfeited,  1732. 

§  1966.  Action  on  recognizance,  1732. 

I  1967.  Money  received  by  district  attorney;  how  disposed  of,  1732. 

I  1968.  District  attorney  to  render  account,  1732. 

§   1961.    [Am'd,   1895.]     AVhen  action  cannot  be  maintained. 

Whenever,  by  the  decision  of  the  Appellate  Division  of  the  Supreme  Court,  a 
construction  is  given  to  a  statute,  an  act  done,  in  good  faith,  and  in  conformity 
to  that  construction,  after  the  decision  was  made,  and  before  a  reversal  thereof 
by  the  Court  of  Appeals,  is  so  far  valid,  that  the  party  doing  it  is  not  liable  to 
any  penalty  or  forfeiture,  for  an  act  that  was  adjudged  lawful  by  the  decision 
of  the  court  below.  But  this  section  does  not  control  or  affect  the  decision  of 
the  Court  of  Appeals,  upon  an  appeal  actually  taken  before  the  reversal. 

§    1962.   Action  for  forfeiture,  etc. 

Where  real  or  personal  property  has  been  forfeited,  or  a  penalty  incurred,  to 
the  people  of  the  State;  or  to  an  officer,  for  their  use,  pursuant  to  a  provision 
of  law,  the  attorney-general,  or  the  district  attorney  of  the  county  in  which  the 
action  is  triable,  must  bring  an  action  to  recover  the  property  or  penalty,  in  a 
court  having  jurisdiction  thereof.  Where  the  Supreme  Court  and  a  justice's 
court  have  concurrent  jurisdiction  of  the  action,  it  may  be  brought  in  either, 
at  the  election  of  the  attorney-general  or  district  attorney.  A  recovery  in 
such  an  action  bars  a  recovery,  in  any  other  action,  brought  for  the  same  cause. 

§    1963.   Money  recovered;  hoxtT-  disposed  of. 

Money  recovered  in  such  an  action,  which  is  not  otherwise  specially  granted 
or  appropriated  by  law,  must,  when  collected,  be  paid  into  the  treasury  of  the 
State. 

§    1964.   Certain  proceedings  in  the  action  regnlated. 

Sections  1897  and  1898  of  this  act  apply  to  an  action,  brought  as  prescribed 
in  the  last  two  sections. 

§    1965.   Recognizance;  hoir  forfeited. 

Where  the  condition  of  a  recognizance  is  broken,  an  order  of  the  court, 
directing  the  prosecution  of  the  recognizance,  is  a  sufficient  forfeiture  thereof. 

§    1966.   Action  on  recognizance. 

Where  a  recognizance  to  the  people  is  forfeited,  the  district  attorney  of  the 
county  in  which  it  was  taken,  must,  unless  the  court  otherwise  directs,  forth- 
with bring  an  action  to  recover  the  penalty  thereof.  It  is  not  necessary,  in 
such  an  action,  to  allege  or  prove  any  damages,  by  reason  of  the  breach  of  the 
condition;  but  where  the  people  are  entitled  to  judgment  therein,  they  must 
have  judgment  absolute,  for  the  penalty  of  the  recognizance. 

§    1967.   Money  received  by  district  attorney;  hoiv  disposed  of. 

Within  thirty  days  after  a  district  attorney  receives  or  collects  money  upon 
a  recognizance,  or  for  a  penalty  or  forfeiture,  belonging  to  the  county,  he  must 
pay  it  to  the  county  treasurer  of  his  county,  deducting  only  his  necessary  dis- 
bursements;  except  that,  where  he  does  not  receive,  as  hia  compensation,  a 
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salary  fixed  pursuant  to  law,  the  County  Court  may,  by  an  order  entered  in  its 
minutes,  allow  him  to  retain  also  a  sum,  specified  in  the  order,  for  his  reason- 
able costs  and  expenses,  and  a  reasonable  counsel  fee. 

§    1968.   District  attorney  to  render  account. 

Each  district  attorney  must  render  to  the  first  term  of  the  County  Court  of 
his  county,  held  in  each  calendar  year,  a  written  account,  verified  by  his  affi- 
davit, of  all  actions  brought  by  him  upon  recognizances,  or  for  penalties  or 
forfeitures  belonging  to  the  county,  or  to  the  State;  of  all  his  proceedings 
therein;  of  all  judgments  recovered  by  him  therein;  and  of  all  money,  col- 
lected by  him  from  any  person,  belonging  to  the  county  or  to  the  State.  This 
section  applies  to  a  district  attorney  who  has  gone  out  of  office  during  the 
preceding  calendar  year. 

The  provision  of  the  Eevised  Statutes  for  which  §  1961  is  sub- 
stituted was  held,  in  Chenango  Bridge  Co.  v.  Paige,  83  N.  Y. 
178,  not  to  apply  to  an  action  to  recover  damages  sustained  by 
the  erection  and  maintenance  of  a  bridge,  as  the  action  was  not  to 
enforce  a  penalty  or  forfeiture. 

Section  1962  is  confined  to  actions  brought  by  the  people. 
Actions  by  informers  are  provided  for  by  §§  1893,  1898. 

The  people  have  no  capacity  to  sue  for  penalties  except  as 
authorized  by  law,  and  not  then  except  through  a  person  or  officer 
authorized  to  bring  the  suit ;  it  cannot  be  presumed  that  any  officer 
authorizes  an  action  in  which  his  name  does  not  appear  and  in 
which  his  authority  to  bring  it  is  not  claimed.  People,  v.  Belknap, 
58  Hun,  241,  34  St.  Kep.  239,  12  Supp.  143 ;  same.  People  v. 
Eckman,  63  Hun,  209,  43  St.  Eep.  457,  18  Supp.  654;  People  v. 
Fisl,  125  ]Sr.  Y.  143  ;  People  v.  Laml,  85  Hun,  171,  32  Supp.  584. 

A  party  bound  to  appear  and  answer  forfeits  his  recognizance 
if  he  departs  without  leave.  People  v.  Stager,  10  Wend.  431 ;  or 
if,  after  appearing,  he  departs  without  leave.  People  v.  Jayne, 
27  Barb.  58 ;  or  if  called,  he  fails  to  appear  at  any  time  during  the 
trial.  People  v.  Petry,  2  Hilt.  523 ;  People  v.  Blanhman,  17  Wend. 
252 ;  or  if  he  departs  before  the  conclusion  of  the  trial.  People  v. 
McCoy,  39  Barb.  73 ;  or  even  if  corporally  present,  he  fails  to 
answer  when  called.  People  v.  Wilgus,  5  Den.  58.  If  a  regular 
term  of  the  court  intervene  at  which  no  jury  is  summoned,  there 
can  be  no  forfeiture  at  a  subsequent  term.  People  v.  Derby,  1 
Park.  392.  Where  a  recognizance  is  conditioned  for  the  defend- 
ants appearance  on  a  day  certain,  "  and  from  time  to  time  as 
directed  by  the  justice,"  and  the  proceedings  are  adjourned  at  a 
time  when  the  defendant  is  not  present,  there  cannot  be  a  forfeiture 
of  the  recognizance  at  a  subsequent  adjourned  day.     People  v. 


1734 

Scott,  67  N.  Y.  585.  It  is  a  valid  excuse  for  non-appearance  of 
the  principal  that  he  was  enlisted  as  a  soldier  in  the  armies  of  the 
United  States,  and  prevented  from  appearing  by  order  of  his 
superiors.  People  v.  Coolc,  30  How.  110 ;  People  v.  Cushney,  44 
Barb.  118.  The  object  of  the  statute  is  not  simply  to  secure  the 
attendance  of  the  defendant  at  the  adjourned  day,  but  during  the 
trial,  until  the  termination  thereof.  People  v.  Milham,  100  N.  Y. 
273.  In  an  action  on  a  recognizance  given  by  a  husband  for  the 
support  of  his  wife,  it  appeared  that  at  the  time  it  was  given  they 
were  living  apart;  he  then  offered  to  support  her  at  his  father's 
house,  where  they  had  resided  previously,  but  refused  to  support 
her  elsewhere;  she  declined  to  go;  held,  the  evidence  failed  to 
establish  a  breach  of  the  recognizance.  People  v.  Pettit,  74  !N^.  Y. 
320. 

The  Common  Pleas  has  jurisdiction  to  remit  a  forfeited  recog- 
nizance in  whole  or  in  part,  upon  such  terms  as  appear  just  and 
reasonable.  To  entitle  the  bail  to  a  remission  of  the  forfeiture,  it 
must  appear  that  he  in  no  way  connived  at  the  escape  of  the  party 
indicted.    People  ex  rel.  v.  Petry,  2  Hilt.  523. 

An  application  to  remit  a  forfeiture  will  not  be  entertained 
while  the  accused  is  a  fugitive  from  justice.  People  v.  Fields,  6 
Daly,  410.  Torfeiture  will  not  be  remitted  on  the  ground  of  a 
verbal  agreement  by  the  district  attorney  to  postpone  the  case  or 
give  notice.  People  v.  Haggerty,  5  Daly,  232.  And  where  a  nolle 
prosequi  has  been  entered,  or  the  prisoner  subsequently  surren- 
dered or  acquitted,  it  must  appear  that  the  prosecution  was  not 
deprived  of  proofs  by  the  delay.  People  v.  Carey  5  Daly,  533; 
s.  c,  5  Daly,  406 ;  People  v.  Abrahams,  6  Daly,  120 ;  People  v. 
Williams,  6  Daly,  69.  If  the  principal  dies,  so  that  surrender 
cannot  be  made,  judgment  will  be  vacated,  People  v.  Wissig,  7 
Daly,  23  ;  so  if  the  principal  surrenders  and  is  convicted,  but  costs 
must  be  paid.  People  v.  Deery,  6  Daly,  493.  The  recognizance 
will  not  be  discharged  on  giving  new  bail  till  there  has  been  a 
trial,  but  proceedings  on  the  forfeiture  will  be  stayed.  People,  v. 
Coman,  S  Daly,  527,  appeal  dismissed,  63  N.  Y.  611. 

1^0  one  but  the  district  attorney  can  prosecute  for  a  breach  of  a 
recognizance  given  for  good  behavior.  People  v.  Myers,  1  Sheld. 
429.  An  action  will  lie  in  the  Supreme  Court  on  a  recognizance 
taken  in  the  Oyer  and  Terminer.  People  v.  Van  Eps,  4  Wend. 
387.    An  action  on  a  recognizance  may  be  brought  in  any  court 
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having  jurisdiction  of  the  parties.  People  v.  Allen,  2  How.  34; 
People  V,  Blachmcm,  1  Den.  632.  It  need  not  be  averred  that 
the  recognizance  was  filed,  People  v.  Huggins,  10  Wend.  464; 
but  it  must  have  been  filed,  in  fact.  People  v.  Shaver,  4  Park.  45. 
In  an  action  on  a  recognizance  given  for  the  support  of  a  bastard, 
it  is  not  necessary  to  assign  breaches.  People  v.  Corhett,  8  Wend. 
520 ;  People  v.  Tilton,  13  Wend.  597.  In  a  declaration  on  a  recog- 
nizance for  appearance,  it  is  not  necessary  to  show  that  there  was  a 
probable  cause  for  believing  the  accused  guilty  of  the  charge  pre- 
ferred, nor  that  the  magistrate  made  any  adjudication  in  the 
matter.  Champlain  v.  People,  2  N".  Y.  82,  overruling  People  v. 
Young,  7  Hill,  440 ;  People  v.  Koeber,  7  Hill,  43.  It  is  a  good 
defence  to  an  action  on  a  recognizance  that  the  arrest  of  the  prin- 
cipal was  illegal.  People  v.  Shaver,  4  Park.  45.  The  inability  of 
the  principal  to  appear,  by  reason  of  the  act  of  God,  is  a  good 
defence  to  an  action  against  the  bail.  People  v.  Tuhhs,  37  IST.  Y. 
586.  In  an  action  on  a  recognizance  given  by  the  putative  father 
of  a  bastard,  the  verdict  and  judgment  are  for  the  penalty.  People 
v.  Belyea,  16  Johns.  155;  People  v.  Tilton,  13  Wend.  597.  Ag 
to  the  effect  of  the  law  of  1844  in  making  a  docketed  recognizance 
a  lien  on  real  estate  as  if  a  judgment,  see  People  v.  LoU,  21  Barb. 
130.  A  recognizance,  wherein  it  is  agreed  that,  on  default,  a  sum- 
mary judgment  may  be  entered,  is  constitutional,  and  a  judgment 
may  be  entered  by  filing  the  recognizance  with  the  county  clerk, 
with  a  copy  of  the  order  declaring  it  forfeited.  People  v.  Quigg, 
59  N.  Y.  83. 

ARTICLE  VI. 

ACTIONS   FOTTNBED   UPON  THE   SPOLIATION   OR   OTHER   MIS- 
APPROPRIATION OF  PUBLIC  PROPERTY. 

§  1969.  Action  in  court  of  the  State  for  public  funds  illegally  obtained 

converted,  etc.,  1736. 
§  1970.  Stay  of  other  domestic  actions;  parties  thereto  to  be  brought  in, 

1736. 
I  1971.  Actions,  etc.,  in  foreign  courts,  1736. 
§  1972.  Money  damages,  etc.,  vest  in  people,  on  commencement  of  action, 

.  1736. 

§  1973.  Limitation  of  action,  1736. 

§  1974.   Ultimate  disposition  of  proceeds  of  action  in  court  of  the  State, 

1736. 
I  1975.  ^^-i  upon  petition  of  corporation,  etc.,  aggrieved,  iTZl- 
§  1976.  Attorney-general  must  bring  action,  1737. 


1736 

§  1969.  Aotion  in  oonrt  of  the  State  for  pnblio  fnnda  illegally 
obtained,  converted,  etc. 

Where  any  money,  funds,  credits,  or  other  property,  held  or  owned  by  the 
State,  or  held  or  owned,  officially  or  otherwise,  for  or  in  behalf  of  a  govern- 
mental or  other  public  interest,  by  a  domestic  municipal  or  other  public  cor- 
poration, or  by  a  board,  officer,  custodian,  agency  or  agent  of  the  State,  or  of 
a  city,  county,  town,  village  or  other  division,  subdivision,  department  or  por- 
tion of  the  State,  has  heretofore  been,  or  is  hereafter,  without  right  obtained, 
received,  converted  or  disposed  of,  an  action  to  recover  the  same,  or  to  recover 
damages,  or  other  compensation,  for  so  obtaining,  receiving,  paying,  convert- 
ing, or  disposing  of  the  same,  or  both,  may  be  maintained  by  the  people  of  the 
State,  in  any  court  of  the  State  having  jurisdiction  thereof,  although  a  right 
of  action  for  the  same  cause  exists  by  law  in  some  other  public  authority,  and 
whether  an  action  therefor,  in  favor  of  the  latter,  is  or  is  not  pending,  when 
the  action  in  favor  of  the  people  is  commenced. 

§  1970.  Stay  of  other  domestic  actions;  parties  thereto  to  be 
bronght   in. 

Where  an  action  is  commenced  by  the  people,  for  a  cause  specified  in  the  last 
section,  the  court  in  which  it  is  brought  may,  upon  the  application  of  any  party 
thereto,  grant  an  order  staying  proceedings  in  any  other  action,  brought,  for 
the  same  cause,  in  the  same  or  any  other  court  of  the  State,  by  a  public 
authority,  other  than  the  people;  and,  if  necessary  or  proper,  it  may  vacate 
any  order  or  interlocutory  judgment,  made  or  rendered  in  such  an  action;  and 
it  may,  by  the  same  order,  or  by  a  subsequent  order,  granted  upon  the  appli- 
cation of  any  party  to  either  action,  direct  that  any  party  to  the  action  so 
stayed,  be  brought  in,  as  a  party  to  the  action  commenced  by  the  people. 

§    1971.   Actions,  etc.,  in  foreign  courts. 

The  people  of  the  State  may  commence  and  maintain,  in  their  own  name,  or 
otherwise,  as  is  allowable,  one  or  more  actions,  suits,  or  other  judicial  pro- 
ceedings, in  any  court,  or  before  any  tribunal  of  the  United  States,  or  of  any 
other  State,  or  of  any  territory  of  the  United  States,  or  of  any  foreign  country, 
for  any  cause  specified  in  the  last  section  but  one. 

§  1972.  Money  damages,  etc.,  vest  in  people,  on  commencement 
of   action. 

Upon  the  commencement  by  the  people  of  the  State,  of  any  action,  suit,  or 
other  judicial  proceeding,  as  prescribed  in  this  article,  the  entire  cause  of 
action,  including  the  title  to  the  money,  funds,  credits,  or  other  property,  with 
respect  to  which  the  suit  or  action  is  brought,  and  to  the  damages  or  other 
compensation,  recoverable  for  the  obtaining,  receipt,  payment,  conversion,  or 
disposition  thereof,  is  not  previously  so  vested,  is  transferred  to  and  becomes 
absolutely  vested  in,  the  people  of  the  State. 

§    1973.   Limitation  of  action. 

The  people  of  the  State  will  not  sue  for  a  cause  of  action,  specified  in  this 
article,  unless  it  accrued  within  ten  years  before  the  action  is  commenced. 

§  1974.  Ultimate  disposition  of  proceeds  of  action  in  court  of 
the  State. 

Any  court  of  the  State,  in  which  an  action  is  brought  by  the  people,  as  pre- 
scribed in  this  article,  may,  by  the  final  judgment  therein,  or  by  a  subsequent 
order,  direct  that  any  money,  funds,  damages,  credits,  or  other  property,  recov- 
ered by,  or  awarded  to,  the  plaintiff  therein,  which,  if  that  action  had  not  been 
brought,  would  not  have  vested  in  the  people',  be  disposed  of,  as  justice  requires. 
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in  such  a  manner  as  to  reinstate  the  lawful  custody  thereof,  or  to  apply  the 
same,  or  the  proceeds  thereof,  to  the  objects  and  purposes  for  which  they  were 
authorized  to  be  raised  or  procured;  after  paying  into  the  State  treasury,  out 
of  the  proceeds  of  the  recovery,  all  expenses  incurred  by  the  people  in  the 
action. 

§    1975.   Id.;  upon  petition  of  corporation,  etc.,  aggrieved. 

Any  corporation,  board,  officer,  custodian,  agency,  or  agent,  may,  in  behalf 
of  any  city,  county,  town,  village,  or  other  division,  subdivision,  department, 
or  portion  of  the  State,  which  was  not  a  party  to  an  action,  brought  as  pre- 
scribed in  this  article,  and  which  claims  to  be  entitled  to  the  custody  or  dispo- 
sition of  any  of  the  money,  funds,  damages,  credits,  or  other  property,  recovered 
by,  or  awarded  to  the  plaintiff,  by  the  final  judgment  in  the  action,  or  any  of 
the  proceeds  thereof,  and  not  disposed  of  as  prescribed  in  the  last  section,  pre- 
sent, at  any  time  after  the  actual  collection  of  the  money,  and  its  payment 
into  the  State  treasury,  or  the  actual  receipt  of  the  property  by  the  people,  to 
the  Supreme  Court,  at  a  special  term  thereof  held  in  the  county  of  Albany,  a 
verified  petition,  setting  forth  the  facts,  and  praying  for  the  relief  to  which 
he  or  it  is  entitled.  Notice  of  the  application  and  a  copy  of  the  petition  must 
he  served  upon  the  attorney-general.  Upon  the  hearing  the  court  may  make 
such  a  final  order,  as  justice  requires,  for  the  disposition  of  the  money  or  other 
property,  as  prescribed  in  the  last  section. 

§    1976.   Attorney-general  mnst  bring  action. 

The  attorney-general  must  commence  an  action,  suit,  or  other  judicial  pro- 
ceeding as  prescribed  in  this  article,  whenever  he  deems  it  for  the  interests  of 
the  people  of  the  State  so  to  do;  or  whenever  he  is  so  directed,  in  writing,  by 
the  governor. 

It  is  said  by  the  revisers  that  this  article  of  the  Code  consists 
exclusively  of  a  revision  of  chapter  49  of  the  Laws  of  1875, 
passed,  as  is  v?ell  known,  with  special  reference  to  the  actions  to 
recover  for  the  spoliation  of  pixblic  property  by  dishonest  officials 
of  the  city  and  county  of  New  York.  The  constitutionality  of  the 
statute  was  affirmed  in  People  v.  Tweed,  63  ISF.  Y.  202.  E"© 
precedents  are  given,  as  the  action  is  necessarily  one  rarely  brought, 
and  the  files  of  the  State  library  are  readily  accessible  for  examina- 
tion of  the  pleadings  and  record  in  the  Tweed  Case,  which  will 
serve  as  an  appropriate  precedent  in  this  class  of  cases.  An  action 
to  recover  real  property  was  held  not  within  the  purview  of  the 
act  for  which  this  article  was  substituted.  The  word  "  property," 
associated  with  the  preceding  words  of  specific  description  in  the 
act,  is  to  be  construed  as  referring  to  property  of  the  same  general 
character.  The  act  was  not  intended  to  confer  jurisdiction  to 
review,  by  means  of  an  action,  as  therein  prescribed,  the  proceed- 
ings of  a  town  meeting,  or  to  set  them  aside  upon  the  ground  that 
their  action  was  produced  by  corruption,  intimidation  or  violence. 
An  action  by  the  people  is  not  maintainable  under  the  act  to 
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recover  lands  of  a  town,  the  title  to  which,  it  was  alleged,  had  been 
wrongfully  acquired,  through  the  wrongful  interference  of  its 
servants  or  agents  with  the  action  of  a  town  meeting,  they  pro- 
curing the  passage  of  a  vote  authorizing  the  conveyance  of  lands 
for  a  grossly  inadequate  sum,  by  the  action  of  the  persons  not 
legal  or  qualified  voters.  People  v.  N.  Y.,  etc.,  B.  B.  Co.,  84 
N.  Y.  565. 

The  provisions  of  §  1969  do  not  create  new  causes  of  action 
and  do  not  take  away  those  existing  in  favor  of  counties  or  munici- 
palities, unless  the  State  manifests  its  intention  to  enforce  them 
by  action.  They  simply  authorize  the  State  authorities  to  inter- 
vene and  to  enforce  causes  of  action  against  offending  parties 
which  have  accrued  to  certain  subordinate  political  divisions  of 
the  State.  An  action  so  brought  by  the  people  is  to  be  deter- 
mined by  the  same  principle  as  would  determine  the  same  action 
brought  by  a  municipality.  People,  of  the  State  of  New  York  v. 
Wood,  121  N.  Y.  522,  31  St.  Kep.  860.  It  was  further  held  in 
this  case  that  a  compulsory  reference  was  proper,  reversing  54 
Hun,  438. 

In  People  of  the  State  of  New  York  v.  Sheppard,  37  App.  Div. 
119,  55  Supp.  1130,  it  was  held  that  where  a  bank  had  received 
moneys,  the  care  and  supervision  of  which  had  been  placed  imder 
the  comptroller,  and  it  was  the  duty  of  the  bank  and  its  surety  to 
pay  over  the  money  on  demand,  and  when  it  declined  to  do  so  the 
language  of  its  bond  became  operative,  the  people  were  entitled 
to  maintain  action  to  enforce  the  bond.  Section  1969  provides 
that  an  action  may  be  brought  in  the  name  of  the  people,  although 
a  right  of  action  for  the  same  cause  exists  by  law  in  some  other 
public  authority,  etc.    Citing  People  v.  Backus,  117  N.  Y.  196. 

ARTICLE  VII. 

ACTION  TO  RECOVER  PROPERTY  ESCHEATED  OB  FORFEITED. 

§  1977.  Attorney-general  to  bring  ejectment  for  real  property  escheated  or 

forfeited.,  i739- 
^  1978.   Notice  to  be  published  before  trial  or  judgment,  1739. 
■fi  1979.    When  unknown  claimants  may  be  made  defendants,  1739. 
§  1980.  Effect  of  judgment  against  unknown  claimants,  1739. 
§  1 98 1.  Attorney-general  to  report  recoveries  to  commissioners  of  land 

office,  1739. 
§  1982.  Action  to  recover  personal  property  forfeited  for  treason,  1739- 
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§  1977.  Attorney-general  to  bring  ejectment  for  real  property, 
eicheated  or  forfeited. 

Whenever  the  attorney-general  has  good  reason  to  believe,  that  the  title  to, 
or  right  of  possession  of,  any  real  property,  has  vested  in  the  people  of  the 
State,  by  escheat,  or  by  conviction  or  outlavrry  for  treason,  he  must  commence 
an  action  of  ejectment,  to  recover  the  property. 

§    1978.   Notice  to  be  published  before  trial  or  judgment. 

The  attorney-general  must  cause  a  notice,  specifying  the  names  of  the  par- 
ties, and  the  object  of  the  action,  and  containing  a  brief  description  of  the 
property  affected  thereby,  to  be  published  in  the  newspaper  printed  at  Albany, 
in  which  legal  notices  are  required  to  be  published,  in  a  newspaper  published 
in  the  city  of  New  York,  and  in  a  newspaper  published  in  each  county  in  which 
any  part  of  the  property  is  situated,  at  least  once  in  each  week,  for  twelve 
successive  weeks,  before  an  issue  of  fact,  joined  in  the  action,  is  brought  to 
trial ;  or  where  judgment  is  rendered  therein  in  favor  of  the  plaintiff,  otherwise 
than  upon  the  trial  of  an  issue  of  fact,  before  final  judgment  is  rendered. 

§    1979.   Wben  nnknomi  claimants  may  be  made  defendants. 

If  the  property  is  not  occupied,  and  no  person  is  known  to  the  attorney- 
general  as  claiming  title  thereto,  the  defendant  or  defendants  may  be  desig- 
nated as  "unknown  claimants,"  without  any  other  description.  In  all  other 
respects,  section  451  of  this  act  applies  to  an  action  in  which  the  defendant  or 
defendants  are  thus  designated. 

§    1980.   Effect  of  judgment  against  unknonrn  claimants. 

Where,  in  an  action  of  ejectment,  to  recover  property  alleged  to  be  escheated, 
brought  as  prescribed  in  the  last  section,  final  judgment  in  favor  of  the  people 
is  rendered  against  unknown  claimants,  and  the  real  property  recovered 
thereby  is  afterwards  sold  and  conveyed,  under  the  direction  of  the  commis- 
sioners of  the  land  ofiBce,  the  judgment  is  conclusive  upon  the  title  of  that 
property,  as  against  all  persons,  except  those  who  commence  an  action  of 
ejectment  for  the  recovery  thereof,  or  of  a  part  thereof,  within  five  years  after 
the  final  judgment  was  rendered  in  the  action  in  favor  of  the  people,  and  the 
judgment-roll  was  filed  thereupon.  But  section  375  of  this  act  applies  to 
such  an  action. 

§  1981.  Attorney-general  to  report  recoveries  to  commissioners 
of  land  ofBce. 

The  attorney-general  must,  from  time  to  time,  make  a  report  to  the  com- 
missioners of  the  land  ofBce,  of  all  the  real  property  recovered  by  the  people, 
in  any  action  brought  pursuant  to  this  article. 

§  1982.  Action  to  recover  personal  property  forfeited  for 
treason. 

Where  personal  property  is  forfeited  to  the  people,  upon  a  conviction  of  out- 
lawry for  treason,  the  attorney-general  must  bring,  and  may  maintain,  an 
action  to  recover  the  same,  or  the  value  thereof,  or  such  other  action,  founded 
upon  the  forfeiture,  as  might  be  maintained  by  a  private  person,  who  had 
acquired  title  to  the  property. 

Where  land  escheats,  by  reason  of  alienage  of  heirs  of  a  pur- 
chaser, no  proceedings  are  necessary  to  vest  the  title  in  the  people 
of  the  State,  and  the  State  may  grant  them  though  alien  heirs 
holds  adversely.    Ettenhevmer  v.  Hefferman,  66  Barb.  374. 

It  may  be  well  doubted  whether  an  escheat  of  land  can  be 
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enforced  or  established  by  any  one  but  the  State  through  the 
attorney-general  in  the  mode  prescribed  in  statutes  carefully 
framed  to  protect  the  rights  of  heirs  at  the  time  unknown  or  un- 
disclosed.   GronevY.  Cowdrey,  139  JST.  Y.  471,  54  St.  Eep.  728. 

The  provision  of  §  1977  is  for  the  enforcement  of  §  1  of  chapter 
1,  of  title  1,  article  1,  page  2  of  the  Eevised  Statutes,  relative  to 
escheated  lands.    Johnston  v.  Spicer,  107  N.  Y.  185. 

AETICLE  VIII. 

MISCELLANEOtrS  PROVISIONS  RELATHJ-G  TO  ACTION  ON 
BEHALI"  OF  THE  PEOPLE. 

§  1983.   Scire  facias,  quo  warranto,  etc.,  abolished,  1740. 

I  1984.  Actions  to  be  brought  in  the  7iaine  of  the  people,  1740. 

§  1985.  Judgment  for  costs  may  be  taken  against  the  people,  1740. 

§  1986.  Relator;  when  to  be  joined  as  plaintiff ;  compensation  of  attorney- 
general,  1740. 

§  1987.  Costs;  how  collected  against  corporation  and  usurpers  of  fran- 
chise, 1741. 

§  1988.  Joinder  of  causes  of  action  against  same  person,  1741. 

I  1989.    Consolodation  of  actions  against  several  defendants,  1741. 

§  1990.  When  people,  municipal  corporation,  etc.,  not  required  to  give 
security,  1741. 

§    1983.    Scire  facias,  ciuo  ■vrarravAo,  etc.,  abolisbed. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  proceedings  by  infor- 
mation in  the  nature  of  quo  warranto,  have  been  abolished.  The  relief  for- 
merly obtained  by  means  of  either  of  those  writs  may  be  obtained  by  action, 
where  an  appropriate  action  therefor  is  prescribed  in  this  act. 

§    1984.   Actions  to  be  brougbt  in  the  name  of  the  people. 

An  action,  brought  as  prescribed  in  this  title,  except  an  action  to  recover  a 
penalty  or  forfeiture,  expressly  given  by  law  to  a  particular  officer,  must  be 
brought  in  the  name  of  the  people  of  the  State;  and  the  proceedings  therein 
are  the  same  as  in  an  action  by  a  private  person,  except  as  otherwise  specially 
prescribed  in  this  title. 

§    1985.   Judgment  for  costs  may  be  taken  against  the  people. 

Where  judgment  is  rendered  or  a  final  order  is  made  against  the  people,  in 
a  civil  action  brought,  or  special  proceeding  instituted  in  their  name,  by  a 
public  officer,  pursuant  to  a  provision  of  law,  it  must  be  to  the  same  effect, 
and  in  the  same  form,  as  against  a  private  individual,  who  brings  a  like  action, 
or  institutes  a  like  special  proceeding,  except  as  otherwise  specially  prescribed 
by  law.     But  an  execution  shall  not  be  issued  against  the  people. 

§  1986.  Relator;  trhen  to  be  joined  as  plaintiff;  compensation  of 
attorney-general. 

Where  an  action  is  brought  by  the  attorney-general,  as  prescribed  in  this 
title,  on  the  relation  or  information  of  a  person  having  an  interest  in  the 
question,  the  complaint  must  allege,  and  the  title  of  the  action  must  show, 
that  the  action  is  brought  upon  the  relation  of  that  person.  In  such  a  case, 
the  attorney-general  must,  as  a  condition  of  bringing  the  action,  require  the 
relator  to  give  satisfactory  security  to  indemnify  the  people,  against  t'le  costs 


PEOPLE,    ACTIONS   IN   BEHALF    OF.  1741 

and  expenses  thereof.  Where  security  is  so  given,  the  attorney-general  is 
entitled  to  compensation  for  his  services,  to  be  paid  by  the  relator,  in  like 
manner  as  the  attorney  and  counsel  for  a  private  person. 

§  1987.  Costs;  Iiotv  collected  against  corporation  and  nsnrpers 
of  franchise. 

Where  final  judgment  in  an  action,  brought  as  prescribed  in  this  title,  is 
rendered  against  a  corporation,  or  person  claiming  to  be  a  corporation,  the 
court  may  direct  the  costs  to  be  collected  by  execution  against  any  of  the  per- 
sons claiming  to  be  a  corporation;  or  by  warrant  of  attachment,  or  other 
process,  against  the  person  of  any  director  or  other  of&cer  of  the  corporation. 

§    1988.   Joinder  of  causes  of  action  against  same  person. 

Where  two  or  more  causes  of  action  exist,  in  favor  of  the  people,  against 
the  same  person,  for  money  due  upon,  or  damages  for  the  non-performance  of, 
one  or  more  contracts  of  the  same  nature,  the  attorney-general  must  join  all 
those  causes  in  one  action. 

§    1989.   Consolidation  of  actions  against  several  defendants. 

Where  two  or  more  actions  brought  in  behalf  of  the  people,  upon  the  same 
mortgage  or  other  contract,  are  pending  against  separate  defendants,  claiming 
or  defending  under  the  same  title,  the  attorney-general  must,  upon  the  request 
of  the  defendants,  cause  them  to  be  consolidated  into  one  action;  and  only  one 
bill  of  costs  can  be  taxed  against  the  defendants. 

§  1990.  [Am'd,  1894.]  When  people,  municipal  corporation,  etc., 
not  required  to  give  security. 

Each  provision  of  this  act,  requiring  a  party  to  give  security,  for  the  pur- 
pose of  procuring  an  order  of  arrest,  an  injunction  order,  or  a  warrant  of 
attachment,  or  as  a  condition  of  obtaining  any  other  relief,  or  taking  any  pro- 
ceeding; or  allowing  the  court,  or  a  judge,  to  require  such  security  to  be  given, 
is  to  be  construed  as  excluding  an  action  brought  by  the  people  of  the  State, 
or  by  a  domestic  municipal  corporation;  or  by  a  public  officer,  in  behalf  of  the 
people,  or  of  such  a  corporation ;  except  where  the  security,  to  be  given  in  such 
an  action,  is  specially  regulated  by  the  provision  in  question ;  but  in  any  action 
in  which  a  domestic  municipal  corporation,  or  a  public  officer  in  behalf  of  such 
corporation,  shall  be,  by  the  foregoing  provisions  of  this  section,  excused  from 
giving  security  on  procuring  an  order  of  arrest,  an  order  of  injunction  or  a 
warrant  of  attachment,  such  corporation  shall  be  liable  for  all  damages  that 
may  be  so  sustained  by  the  opposite  party  by  reason  of  such  order  of  arrest, 
attachment  or  injunction  in  the  same  case  and  to  the  same  extent  as  sureties 
to  an  undertaking  would  have  been,  if  such  an  undertaking  had  been  given. 

Section  1983  is  referred  to  in  opinion  of  Mayham,  J.,  in  People 
V.  Broadway  B.  B.  Co.  of  Brooklyn,  26  Abb.  N.  C.  420. 

The  provision  allowing  the  attorney-general  compensation  from 
the  relator  is  unconstitutional.  People  v.  Muiual  Union  Tel.  Co., 
2  McCarty,  295.    See  People  v.  Cohodon  Stone  Co.,  25  Hun,  13. 

A  court  of  equity  has  no  inherent  power  to  try  a  disputed  title 
to  corporate  office  and  to  enjoin  one  in  possession  from  the  exer- 
cise of  its  functions  at  the  suit  of  a  rival  claimant.  This  may  be 
done  and  judgment  of  ouster  rendered  only  in  an  action  in  the 
nature  of  a  quo  warrardo  instituted  by  the  attorney-general  on 
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behalf  of  and  in  the  najne  of  the  people.  Cicmcimino  v.  Marij  48 
St.  Eep.  697,  citing  Morris  v.  Whelan,  64  How.  109;  Hudson 
River,  etc.,  Co.  v.  Hay,  14  Abb.  Pr.  (N.  S.)  191;  s.  c,  1  Misc. 
121. 

An  action  to  annul  a  corporation  under  article  4  of  the  Code, 
is  purely  a  people's  action  and  proceeds  upon  public  grounds,  and 
it  cannot  be  said,  within  the  meaning  of  §  1986,  that  any  person 
who  instigates  such  an  action  or  applies  to  the  attorney-general  to 
have  it  commenced,  has  any  interest  in  the  questions  involved  in 
the  action.  The  People  v.  Buffalo  Stone  and  Cement  Co.,  42  St. 
Kep.  753,  131  N.  Y.  140. 

QTTO   WARBANTO. 

See  People,  Actions  in  Behalf  of. 


BEAI.  PROPEKTY,  ACTION  TO  RECOVER. 

See  Ejectment. 


REAL  PROiPERTY,   ACTION   TO  DETERMINE  CliAIM  TO. 
See  Claim  to  Real  Peopeett,  Action  to  Deteemine, 


REAL  PROPERTY,   PROVISIONS   RE- 
LATING TO. 


1664-16881. 


ARTICLES. 


BEVEB8I0NEB3   AKD    JOINT   TENANTS,   ACTION  BY,    1664- 

1666 I-III 

CUTTING  TBEES  OB  TIMBEB  AND  WHEN   TBEBLE  DAMAGES 

ALLOWED,    1667-1669 IT 

NOTICE  OF  PENDENCY  OF  ACTION,  1670-1674 V-VII 

JUDGMENT  FOB  AND  SALE  OF  BEAL   ESTATE,  1675-1679.  .        VIII-XVI 
MISCELLANEOUS   FBOTISIONS   BELATING   TO  BEAL  ESTATE 

ACTIONS,  1680-1688 xvii-xxi 

EVIDENCE  IN  ACTIONS  OB  PBOCEEDINGS  INVOLVING   TITLE 

TO  BEAL  PEOPEBTY,  1688a-1688i XXII 

This  topic  covers  only  the  provisions  applicable  to  two  or  more 
actions  relating  to  real  estate  (§§  1670-1688).  The  provisions  as 
to  miscellaneous  actions  relating  to  real  property,  including  actions 
against  trespassers  and  actions  by  reversioners  and  joint  tenants 
(§§  1664-1669),  and  the  part  of  the  Code  added  by  Laws  1901, 
chapter  303,  entitled  Evidence  in  Actions  or  Proceedings  Involving 
Title  to  Real  Property  (§§  1688a-1688i). 

The  principal  real  estate  actions,  viz.,  ejectment,  partition, 
dower,  foreclosure,  action  to  compel  determination  of  claim  to  real 
property,  mechanics'  liens,  waste  and  nuisance,  are  treated  under 
those  titles  respectivly. 

Article. 

I.  Action  against  guabdians  ob  tbustees  holding  oveb, 

1747- 
§  1664.   Certain  persons  holding  over  deemed  trespassers. 
Action  against  them,  1747. 

n.  Action  BY  eeveesionee,  1747. 

§  1665.  Reversioner,  etc.,  may  maintain  action,  1747. 

m.  When  joint    tenants   may  maintain  action  against 
each  otheb,  1749. 

§  1666.   Joint  tenant,  etc.,  may  maintain  action  against  his 
co-tenant,  1749. 

IV.  Cutting  teees  ob  timbee  and  when  teeble  damages  al- 
lowed, 1753. 

1667.  Action  for  cutting,  etc.,  trees,  1753. 

1668.  Id.;  when  treble  damages  may  be  allowed,  1753. 
i66p.  Treble  damages  for  forcible  entry  or  detainer,  1754. 
1184.  How  double,  treble  or  increased  damages,  found 

and  awarded,  1756. 
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Akticle. 

v.  Contents  and  filing  of  notice  of  pendency,  1761. 

Subd.  I.  Nature  and  purpose  of  notice  of  pendency,  1761. 

Subd.  2.  Contents  of  notice,  1762. 

Subd.  3.    When  and  where  notice  filed,  1764. 

§  1672.  Notice  to  be  recorded  and  indexed,  1764. 
Subd.  j^.  Lis  pendens  filed  by  defendant,  1765. 

§  1673.   Notice  of  pendency  of  action  by  defendant,  1765. 

VI.  When  lis  pendens  pbopee  and  cancellation,  1766. 

§1670.   Notice  of  penderuy  of  action  by  plaintiff ,  1766. 

§  1671  {in part').  Effect  of  notice,  1766. 

§  1674.    When  and  how  notice  may  be  cancelled,  1767. 

VII.  Effect  of  notice  of  pendency,  1776. 

§  167 1  {in part).  Effect  of  notice,  1776. 

§  1685.  Liability  of  purchaser  pending  an  action,  1777. 

VIII.  Judgment  for  sale,  where  to  be  entered,  1785. 

§  1677.  Judgment  to  be  entered  in  county  where  real  prop- 
erty is  situated,  1785. 

IX.  Sale,  how  advertised  and  conducted,  1785. 

Subd.  I.    The  referee,  1786. 

Rule  79.    Who  may  be  referee,  1786. 

Rule  di.   {Last  sentence^     Selection  of  referee,  1786. 

Subd.  2.  Notice  of  sale,  1786. 

§  1678.   Sale;  notice  of;  how  conducted,  1786. 

§  1434.   Notice  of  sale  of  real  property ;  how  given,  1787. 
Rule  62.   Sale  of  lands  in  the  cities  of  New  York,  Brooklyn 

and  Buffalo  under  judgment  or  order,  1787. 
Rule  15.  First  department,  special  rules,  1787. 
Subd.  3.   Conduct  of  sale  and  proceedings  before  conveyance, 
1792. 

§  1384.   Sale  on  execution,  etc.;  when  and  how  conducted, 
1792. 
Rule  67.   Stay  of  sale  m  partition  or  foreclosure;  notice,  1792. 
Subd.  4.   Sale,  when  made  in  parcels,  1798. 
Subd.  5.    Sale  in  the  inverse  order  of  alienation,  1803. 
Subd.  6.    Trustee  not  to  purchase,  1808. 

§  1679.  Purchase  by  certain  officers  prohibited;  penalty,  1^0%. 

X.  When  sale  set  aside,  18 10. 
XI.  When  sale  enforced,  1823. 

Subd.  I.    When  purchaser  relieved  from  his  purchase,  1823. 
Subd.  2.    When  purchaser  compelled  to  complete  purchase, \%2)i. 

XII.  Report  of  sale  and  order  of  confirmation,  1853. 

Rule  30  {in part).  Non-suit  before  referee;  referee's  report; 
testimony  in  references  other  than  for  trial 
of  issues;  exceptions,  when  filed,  1853. 

XIII.  Referee's  fees  and  expenses  and  disposition  of  pro- 
ceeds, 1853. 

Subd.  I.  Referee'sfees  a?id  expenses,  1853. 

§  3297.   Referee'sfees  upon  sales  of  real  property,  1853. 

§  33°7>  ^w^^-  9-  Sheriff's  fees  on  sale  of  real  property,  iS$4- 
Subd.  2.   Disposition  of  proceeds,  1857. 

§  1676.  Upo7t  sale  of  real  property,  officer  to  pay  taxes, 
etc.,  1857. 
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Article. 

xrv.  Patment  of  moneys  arising  feom  sale  into  cotjet  and 
HOW  paid  otjt,  i860. 
Chancery  Rule  i8o.  Investment  of  funds  paid  into  court,  \%(,o. 
Rule  68.  Payment  of  money  into  court  —  designation  of  trust 

companies,  etc.,  1861. 
Rule  69.    Order  for  payment  out  of  court;  what  to  specify, 
etc.,  1862. 

XV.  Passing  title  and  weit  oi  assistance,  1863. 

§  1675.    When  and  how  court  may  compel  delivery  of  pos- 
session of  real  property  to  purchaser,  1863. 

XVI.  Effect  of  jttdicial  sale,  1871. 
XVII.  Stievet,  when  oedeeed,  1875. 

I  1682.    When  order  for  survey  may  be  made,  1875. 
I  1683.   Contents  and  service  of  order,  1875. 
I  1684.   Authority  of  party  wider  order,  1875. 

XVnL  When  infant  may  maintain  action  as  to  eeal  estate 

IN  HIS  OWN  NAME,   1 876. 
§  1686.  Infant  may  maintain,   etc.,  real  action  in  his  own 
name,  1876. 
XIX.   JOINDEE   OF  ACTIONS   AND  WHEN   SPECIAL   FEOCEEDINGS   NOT 
ALLOWED  AS  TO  EEAL  ESTATE,   1 877. 
§  1687.   Joinder  of  real  actions  with  others,  1877. 
§  1688.    When  special  proceedings  to  recover  real  property 
not  allowed,  1877. 

XX.  When  heie  can  maintain  ejectment  aftee  default  by 

TENANT  FOE  LIFE,  1 877. 
§  1680.  Reversioner,  etc.,  may  bring  action  after  tenant's 
default,  1877. 

XXL  Defendant,  how  feevented  feom  committing  waste, 
1878. 

§  1 68 1.  Defendant,  how  prevented  from  committing  waste, 
etc.,  1878. 
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AETICLE  I. 

ft 

ACTION  AaAINST  GUABDIANS  OB  TRUSTEES  SOIiDUTQ  OVEB. 

§  1664.  Certain  persons  holding  over  deemed  trespassers.  Action 
against  them. 

A  person  in  possession  of  real  property,  as  guardian  or  trustee  for  an  infant, 
or  having  an  estate  determinable  upon  one  or  more  lives,  who  holds  over  and 
continues  in  possession,  after  the  determination  of  his  trust  or  particular 
estate,  without  the  express  consent  of  the  person  then  immediately  entitled,  is 
a  trespasser.  An  action  may  be  maintained  against  him,  or  his  executor  or 
administrator,  by  the  person  so  entitled,  or  his  executor  or  administrator, 
to  recover  the  full  value  of  the  profits,  received  during  the  wrongful  occu- 
pation. 

Section  1664  is  the  provision  of  §  7  (1  Edm.  700)  condensed, 
but  not  materially  changed.  The  statute  is  said  in  Livingston  v. 
Tarmer,  14  IsT.  Y.  64,  to  have  changed  the  character  of  the  person 
holding  over  from  that  of  a  tenant  at  sufferance  to  that  of  a  tres- 
passer, and  that,  therefore,  no  notice  was  necessary  before  bringing 
an  action  of  ejectment. 

ARTICLE    II. 

ACTION   BY   BEVEBSIONEB. 

§   1665.   Reversioner,  etc.,  may  maintain  action. 

A  person,  seized  of  an  estate  in  remainder  or  reversion,  may  maintain  an 
action  founded  upon  an  injury  done  to  the  inheritance,  notwithstanding  any 
intervening  estate  for  life  or  for  years. 

Persons  to  whom  lands  have  been  devised  in  trust,  may  maintain 
an  action  for  trespass  causing  an  injury  to  the  inheritance,  notwith- 
standing the  premises  are  in  the  possession  of  the  tenant  under  a 
lease.  Mortimer  v.  Manhwttan  B.  R.  Co.,  29  St.  Rep.  262 ;  Macy 
v.  Metropolitcm  Elevated  B.  Co.,  12  Supp.  804;  Doyle  v.  Man- 
hattan By.  Co.,  12  Supp.  548.  An  action  for  injunction  and 
damages  against  an  elevated  railroad  company  may  be  maintained 
by  abutting  owners  although  they  do  not  own  the  fee  of  the  street, 
or  by  remaindermen.  Thompson  v.  Manhattan  B.  B.  Co.,  29  St. 
Eep.  720. 

Under  §  1665  a  reversioner  is  entitled  to  an  injunction  to  pre- 
vent an  injury  to  the  inheritance  notwithstanding  the  existence 
m  full  force  of  a  lease  of  the  premises  granted  by  him.  Macy  v. 
Metropolitan  Elevated  By.  Co.,  59  Hun,  365,  36  St.  Rep.  245, 
affirmed,  on  opinion  in  Oalway  v.  Metropolitan  Elevaied  By.  Co., 
128  N^.  Y.  624.  While,  perhaps,  at  common  law,  the  owner  of 
the  reversion  would  not  be  entitled  to  maintain  an  action  for 
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damages,  §  1665  expressly  provides  for  an  action  for  injury  to 
the  inheritance  notwithstanding  any  intervening  estate  for  life  or 
for  years.  Korn  v.  New  York  Elevated  By.  Co.,  39  St.  Eep.  322. 
An  elevated  railroad  erected  in  a  city  street,  the  right  to  con- 
struct and  operate  v^hich  has  not  been  obtained  by  purchase  from 
the  abutting  owners  or  by  proceedings  to  condemn,  is  as  to  them 
an  illegal  structure  and  a  continuing  trespass  upon  their  rights. 
It  is  an  injury  to  the  inheritance,  and  a  person  seized  of  an  estate 
in  remainder  in  premises  abutting  upon  the  street  may  maintain 
an  action.  Thompson  v.  Manhattan  By.  Co.,  130  N.  Y.  360.  The 
construction  and  operation  of  a  railway  in  a  street  in  front  of 
plaintiff's  property  being  a  continuous  nuisance,  the  owner  of  the 
reversion  of  the  premises  may  recover  damages  accruing  within 
the  period  of  limitation  of  six  years  though  the  railway  was  con- 
structed and  operated  before  that  period.  Doyle  v.  Manhattan 
B.  B.  Co.,  12  Supp.  548, 16  Daly,  506.  Under  §  1665  the  remain- 
derman may  recover  though  it  appears  that  the  injuries  complained 
of  occurred  during  the  demise  of  the  premises  injured.  Ottinger 
V.  New  York  Elevated  B.  B.  Co.,  15  Supp.  18. 

A  life  tenant  may,  in  the  event  of  waste  being  committed  by  a 
sub-tenant,  recover  the  full  damage  done  both  to  the  life  estate  and 
the  estate  in  remainder,  and  for  the  latter  even  where  no  damage 
has  been  done  to  the  former.  The  damages  which  he  recovers  for 
the  injury  to  the  estate  in  remainder  are  held  by  him  as  trustee 
for  the  remainderman.  His  right  is  not  conditional  upon  his  hav- 
ing been  called  upon  by  the  remainderman  to  satisfy  such  liability, 
or  upon  his  having  repaired  the  injury  to  the  estate  in  remainder. 
Such  recovery  is  a  bar  to  the  recovery  by  the  remainderman. 
The  statute  giving  remaindermen  right  of  action  for  waste  took  no 
responsibility  from  the  life  tenant,  and  in  no  way  lessened  his 
responsibility.     Dix  v.  Jaquay,  94  App.  Div.  554,  88  Supp.  228. 

In  Muller  v.  Manhattan  By.  Co.,  53  Misc.  133,  102  Supp. 
454,  the  effect  of  §  1665  was  considered  as  to  the  right  of  a 
remainderman  to  maintain  an  action  for  injury  to  the  inheritance 
in  connection  with  the  statute  of  limitations.  Attention  being 
called  to  the  fact  that  authority  for  such  an  action  is  furnished  by 
Thompson  v.  Manhattan  By.  Co.,  130  IST.  Y.  360,  and  that  the 
right  of  an  infant  remainderman  to  bring  an  action  of  this  charac- 
ter was  expressly  sanctioned  in  Waish  v.  Brooklyn  Elevated  By. 
Co.,  69  App.  Div.  389. 
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AKTICLE    III. 

WMES    JOIIXT    TENAITTS    MAY    MALNTAIN    ACTION    AGAINKT 

EACH   OTHER. 

§  1666.  Joint  tenant,  etc.,  may  maintain  action  against  his 
co-tenant. 

A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  his  executor  or 
administrator,  may  maintain  an  action  to  recover  his  just  proportion  against 
his  co-tenant,  who  has  received  more  than  his  own  just  proportion,  or  against 
his  executor  or  administrator. 

The  codifier's  note  to  this  section  states  that  it  is  proposed  as  a 
substitute  for  §  9  (1  Edm.  TOO),  which  is  as  follows: 

"  One  joint  tenant  or  tenant  in  common  and  his  executors  or 
administrators  may  maintain  an  action  of  account  or  for  money 
had  and  received  against  his  co-tenant  for  receiving  more  than  his 
just  proportion;  and  the  like  action  may  be  maintained  by  them 
against  the  executors  or  administrators  of  such  co-tenant." 

"  The  abolition  of  distinct  forms  of  action  rendered  the  recon- 
struction of  this  section  unavoidable.  In  so  doing  it  was  neces- 
sary to  avoid  disturbing  the  ruling  in  Woolver  v.  Knapp,  18  Barb. 
265,  and  Wilcox  v.  Wilcox,  48  Barb.  327,  to  the  effect  that  in  the 
absence  of  any  agreement  or  any  demand  to  be  allowed  to  enjoy 
the  premises,  one  tenant  in  common  could  not  recover  against 
another  for  use  and  occupation.  A  provision  that  each  should 
account  to  the  other  for  more  than  his  share  of  the  '  proceeds '  of 
the  land  would,  at  least,  raise  the  question  whether  the  ruling  was 
not  abrogated  by  the  statute." 

"  It  is  impossible,  however,  to  confine  the  right  of  action  to  the 
plaintiff's  share  of  rents  and  profits  received,  for  the  co-tenant  may 
have  received  moneys  from  various  other  sources,  e.  g.,  damages 
for  a  trespass  or  compensation  for  land  taken  for  public  iise. 
Brinckerhoff  v.  Wemple,  1  Wend.  470.  This  section,  therefore, 
purposely  refrains  from  defining  the  subject  of  the  '  just  propor- 
tion,' leaving  the  courts  to  expound  it  in  accordance  with  settled 
rules  of  law." 

In  an  action  by  one  tenant  in  common  against  his  co-tenant  for 
an  account,  the  plaintiff  can  only  recover  a  proportion  of  the  rents 
received  by  the  defendant,  not  an  occupation  rent  for  the  portion 
of  the  premises  occupied  by  the  latter.  Joslyn  v.  Joslyn,  9  Hun, 
388.  A  tenant  in  common  in  possession  under  a  claim  of  exclu- 
sive title,  held,  not  liable  for  rents  and  profits  and  use,  until 
required  by  his  co-tenants  to  yield  to  and  recognize  their  rights. 
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Vcmderzee  v.  Slingerland,  19  Week.  Dig.  107.     One  tenant  in 
common  cannot  recover  from  his  co-tenant  their  joint  muniments 
of  title.     Clowes  v.  Hawley,  12  Johns.  484.     A  tenant  in  common 
who  takes  a  lease  of  the  moiety  of  his  co-tenant  and  continues  in 
possession  after  the  expiration  of  the  term  is  not  liable  to  an 
action  for  use  and  occupation  as  a  tenant  holding  over.     McKay  v. 
Mumford,  10  Wend.  351.     A  tenant  in  common  who  denies  and 
contests  his  co-tenant's  right  is,  if  unsuccessful,  bound  to  account 
for  rents  and  profits  for  at  least  six  years.     Taggart  v.  Hurlburt, 
66  Barb.  553.     See  for  same  principle  as  in  Joslyn  v.  Joslyn,  9 
Hun,  388,  supra,  Roseboom  v.  Bosehoom,  15  Hun,  309 ;  Dresser 
V.  Dresser,  40  Barb.  300;  Zapp  v.  Miller,  23  Week.  Dig.  378; 
Ford  V.  Knapp,  102  N.  T.  138.     Such  tenant  in  common  in  pos- 
session must,  however,  pay  rent,  taxes  and  ordinary  repairs.     Mc- 
Alear  v.  Delaney,  19  Week.  Dig.  252.    The  cases  on  this  subject 
are  collated  and  considered  in  Muldowny  v.  Morris  &  Essex  B.  B. 
Co.,  42  Hun,  444,  following  McCaJbe  v.  McCabe,  18  Hun,  153. 
The  court  distinguished  that  case  from  those  cited,  except  Ford  v. 
Knapp,  on  the  grounds:     1st.  The  joint  or  common  premises  in 
those  cases  were  farming  lands  and  open  to  the  occupation  and  free 
to  the  enjoyment  of  all  owners.    2d.  The  owners  in  each  case  were 
seized  of  an  estate  of  co-ordinate  rank.     3d.  In  all  the  cases  there 
was  failure  of  proof  of  demand  on  the  part  of  the  complaining 
tenant  to  be  allowed  to  enjoy  the  premises. 

It  is  said  in  Kingsland  v.  Chetwood,  39  Hun,  602,  that  where 
one  tenant  in  common  collects  and  appropriates  rents  belonging 
to  his  co-tenant,  the  latter  has  a  lien  upon  the  interest  or  share  of 
the  person  so  appropriating  it,  for  reimbursement,  but  in  Brown  v. 
Kaughran,  1  St.  Eep.  121,  it  is  held  that  one  tenant  in  common, 
who  advances  money  with  the  knowledge  of  his  co-tenant,  to 
improve  the  common  property,  does  not,  ipso  facto,  acquire  an 
equitable  lien  on  the  co-tenant's  share  for  the  moneys  so  ad- 
vanced; and  an  agreement  that  such  moneys  shall  be  repaid  out 
of  the  proceeds  of  the  land  does  not  create  an  equitable  lien  as 
against  her  grantee  in  good  faith.  In  an  action  by  a  tenant  in 
common  against  his  co-tenant  to  recover  his  share  of  the  rents, 
which  the  co-tenant  has  collected  under  an  arrangement  to  divide, 
defendant  cannot  counterclaim  the  expenses  of  improvements  made 
without  the  assent  of  plaintiff.  Coakley  v.  Maker,  36  Hun,  157. 
See  cases  cited  as  to  rights  of  co-tenants.     Where  one  of  several 
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tenants  of  real  property  acts  as  agent  for  all  upon  the  contract,  ex- 
press or  implied,  that  he  will  collect  the  rents,  pay  the  taxes,  etc., 
and  pay  over  to  his  co-tenants  their  shares  of  the  net  income,  an 
action  may  be  maintained  by  them  jointly,  as  upon  a  money 
demand  arising  on  contract.    Tuers  v.  Tuers,  16  Abb.  IST.  C.  464. 

Where  plaintiff  and  defendant  were  tenants  in  common  of  prop- 
erty, the  plaintiff  having  been  induced  to  leave  the  premises  by 
the  fraud  or  undue  influence  of  the  latter,  it  was  an  ouster,  and 
that  plaintiff  could  maintain  an  action  of  ejectment,  and  an  action 
to  recover  mesne  profits,  so  held  in  an  action  to  set  aside  trans- 
fers of  a  moiety  of  certain  real  estate  on  the  ground  of  undue 
influence  and  fraud.  It  was  also  held  in  that  case  that  the  defend- 
ant having  paid  taxes  on  the  property  during  the  lifetime  of  the 
tenant  for  life,  he  could  not  charge  the  amount  so  advanced  to  the 
plaintiff.     Zapp  v.  Miller,  109  IST.  Y.  51. 

Where  a  deed  to  two  or  more  grantees  is  so  delivered  and 
accepted  as  to  be  operative  as  a  grant  to  all,  one  of  them  having  the 
deed  in  possession  has  no  right  to  refuse  to  permit  it  to  be  recorded, 
and  in  case  of  such  refusal,  an  action  is  maintainable  against  him 
on  behalf  of  another  of  the  grantees  to  compel  a  d-^livery  of  the 
deed  to  the  proper  officer  for  record.  Smith  v.  Cole,  109  N.  Y. 
436. 

It  is  said  in  the  opinion  by  Daniels,  J.,  in  this  case  that  Scott 
V.  Guernsey,  48  N.  Y.  106,  was  decided  in  1871,  and  while  the 
same  subject  has  frequently  been  before  the  court  since  that  time  it 
has  not  been  recognized  as  a  controlling  authority  or  one  which 
should  be  followed,  citing  40  Barb.  300 ;  18  Barb.  265 ;  48  Barb. 
327 ;  9  Hun,  388 ;  15  Hun,  309 ;  18  Hun,  153 ;  46  Hun,  598. 

The  rule  that  the  mere  occupation  of  land  by  one  tenant  in 
common  does  not  make  him  liable  to  his  co-tenants  for  the  rents 
and  profits  is,  however,  subject  to  the  qualification  that  tbe  tenants 
in  possession  shall  not  be  holding  adversely  to  those  making  the 
claim.  So  held  in  Stephenson  v.  Cotter,  23  St.  Rep.  74,  which 
also  holds  that  where  a  person  under  the  impression  that  she  was 
the  sole  owner  of  the  premises,  built  a  house  thereon  without 
reference  to  the  other  owners,  that  she  was  not  entitled  to  the  sum 
laid  out  by  her  as  for  permanent  improvements.  As  to  the  first 
proposition,  109  N".  Y.  57,  supra,  is  cited  as  authority. 

Where  the  interests  of  tenants  in  common  are  distinct  and 
readily  ascertainable  on  an  accounting  showing  the  profits,  either 
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tenants  may  demand  of  his  co-tenant  having  possession  of  the 
whole,  his  share,  and  on  refusal  or  conversion  may  sue  in  his  own 
name  without  joining  all  the  other  co-tenants.  Kutz  v.  Richards, 
40  St.  Eep.  693. 

In  the  absence  of  the  actual  ouster  by  the  tenant  in  possession 
or  the  total  denial  on  his  part  of  the  right  of  his  own  co-tenants, 
the  latter  is  not  entitled  to  recover  in  ejectment.  It  seems  that 
a  denial  of  plaintiff's  title  would  be  sufficient  to  raise  the  question. 
Gilman  v.  Gilmwn,  111  N.  Y.  265. 

The  jurisdiction  of  the  Supreme  Court  to  entertain  an  action  for 
an  accounting  between  co-tenants  in  equity,  is  concurrent  with  its 
jurisdiction  to  entertain  an  action  at  law  to  recover  the  amount 
alleged  to  be  due  from  one  co-tenant  to  another,  and  where  such 
concurrent  jurisdiction  exists,  the  six  years'  statute  of  limitations 
applies.     ;S'r.  John  v.  Coaies,  45  St.  Eep.  431,  63  Hun,  460. 

Where  one  of  several  tenants  in  common  of  a  farm  ( all  being  of 
full  age)  occupies  it  with  the  acquiescence  of  his  co-tenants,  and  in 
the  usual  course  of  husbandry  takes  the  annual  products  thereof 
without  any  ouster  of  his  co-tenants,  he  is  not  liable  to  account  to 
them  therefor;  when  he  severs  such  products  from  the  land  he 
becomes  the  sole  owner.  Le  Barron  v.  Babcock,  122  N.  T.  153, 
reversing  46  Hun,  498. 

Claims  by  one  of  two  tenants  in  common  against  the  estate  of  his 
deceased  co-tenant,  for  his  proportion  of  the  rents  collected  by  the 
latter  from  each  of  two  distinct  pieces  of  property,  are  several  as 
arising  out  of  different  acts,  and  a  judgment  upon  the  claim  as  to 
one  piece  of  property  is  not  a  bar  as  to  a  claim  to  the  other, 
especially  where,  at  the  time  of  filing  the  claim  for  the  proportion- 
ate shares  of  the  rents  collected  on  one  of  the  pieces  of  property, 
claimant  did  not  know  of  the  collection  of  rent  upon  the  other 
property.  Gedney  v.  Oedney,  160  N".  T.  471,  affirming  19 
App.  Div.  407,  46  Supp.  590.  It  was  further  held  that  a  verbal 
agreement  between  one  of  two  equal  tenants  in  common  and  the 
executor  of  a  deceased  co-tenant,  that  each  party  should  collect 
half  the  rents,  does  not  constitute  a  waiver  by  the  former  of  his 
right  to  recover  his  just  proportion  from  the  executor  of  his  co- 
tenant,  who  has  received  more  than  his  just  proportion. 

The  rule  that  one  joint  tenant  may  recover  by  action  "  his  just 
proportion  against  his  co-tenant  who  has  received  more  than  his 
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own  just  proportion  "  was  applied  in  Messing  v.  Messing,  64  App. 
Div!  125,  71  Supp.  717. 

Silence  by  tenants  in  common  as  to  the  management  of  real 
estate  by  their  co-tenants  does  not  constitute,  as  matter  of  law, 
an  acquiescence  where  defendant's  tenants  in  common  have  mingled 
their  collections  of  rent  with  their  own  funds,  have  used  them  in 
their  own  business,  and  failed  to  render  any  account.  They  are 
liable  for  interest  on  the  annual  balances  of  collections  over  dis- 
bursements, but  not  for  compound  interest.  Myers  v.  Bolton,  157 
N.  T.  393,  modifying  89  Hun,  342,  35  Supp.  577,  re-argument 
denied,  158  K  Y.  665. 

Where  the  complaint  alleged  facts  showing  plaintiff  to  be  tenant 
in  common  of  the  property,  it  was  held  that,  as  matter  of  law,  an 
order  restraining  defendants  from  cutting  timber  upon  the  lands 
obtained  ex  parte  and  without  security,  was  sustainable,  but  was 
reversed  upon  the  facts  by  the  Appellate  Division.  Littlejohn  v. 
Leffingwell,  40  App.  Div.  13,  57  Supp.  839. 

AETICLE    IV. 

CUTTING  TREES  OK  TIMBER  AND  "WHEN  TREBLE   DAMAGES 

AliLOWED. 

§  1667.  Action  for  cutting,  etc.,  trees,  1753. 

§  1668.  Id.;  when  treble  damages  may  be  recovered,  1753. 

§  1669.    Treble  damages  for  forcible  entry  or  detainer,  1754. 

I  1184.  How  double, treble  or  increased  damages  found  and  awarded,  1756. 

§    1667.   Action  for  cntting,  etc.,  trees. 

If  any  person  cuts  down  and  carries  off  any  wood,  underwood,  tree,  or  tim- 
ber, or  girdles  or  otherwise  despoils  a  tree  on  the  land  of  another,  without  the 
owner's  leave;  or  on  the  common,  or  other  land,  of  a  city,  village,  or  town, 
without  having  right  or  privilege  in  those  lands,  or  license  from  the  proper 
officer;  an  action  may  be  maintained  against  him,  by  the  owner,  or  the  city, 
village,  or  town,  as  the  case  may  be. 

§    1668.   Id.;  when  treble  damages  may  lie  recoTered. 

In  an  action  brought  as  prescribed  in  the  last  section,  the  plaintiff  may 
state  in  his  complaint  the  amount  of  his  damages,  and  demand  judgment  for 
treble  the  sum  so  stated.  Thereupon,  if  the  inquisition,  or  where  issues  of  fact 
are  tried,  the  verdict,  report  or  decision,  awards  him  any  damages,  he  is 
entitled  to  judgment  for  treble  the  sum  so  awarded,  except  that  in  either  of 
the  following  cases  judgment  must  be  rendered  for  single  damages  only : 

1.  Where  the  verdict,  report,  or  decision  finds  affirmatively  that  the  injury, 
for  which  the  action  was  brought,  was  casual  and  involuntary;  or  that  the 
defendant,  when  he  committed  the  injury,  had  probable  cause  to  believe  that 
the  land  was  his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  report,  or  decision  finds 
affirmatively  that  the  injury,  for  which  the  action  was  brought,  was  committed 
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by  taking  timber,  for  the  purpose  of  making  or  repairing  a  public  road,  or  a 
publie  bridge,  or  by  taking  any  wood,  underwood,  or  tree,  for  a  like  purpose, 
by  authority  of  a  commissioner  or  overseer  of  highways. 

§    1669.   Treble  damages  for  forcible  entry  or  detainer. 

If  a  person  is  disseized,  ejected,  or  put  out  of  real  property,  in  a  forcible 
manner;  or  after  he  has  been  put  out,  is  held  and  kept  out,  by  force,  or  by 
putting  him  in  fear  of  personal  violence,  he  is  entitled  to  recover  treble  dam- 
ages, in  an  action  therefor  against  the  wrongdoer. 

For  rule  as  to  -when  treble  damages  are  allowed  in  an  action  for 
waste,  see  §  1656,  article  II,  title  Waste. 

Sections  1667  and  1668  are  codified  from  the  Revised  Statutes, 
and  so  amended,  as  is  said  by  the  codifiers,  as  to  be  in  accordance 
with  the  true  construction  of  the  statute.  The  provisions  of  2 
K.  S.  338,  §  1,  from  which  §  1667  is  taken,  were  not  intended 
exclusively  for  the  benefit  of  persons  having  a  present  estate  in 
possession.  Remaindermen  in  fee  may  maintain  an  action  for  an 
injury  to  the  inheritance  by  cutting  timber,  and  the  fact  that  there 
is  a  subsisting  estate  for  life  in  another  person  is  not  an  insuperable 
obstacle  to  such  an  action.  Joint  owners  of  lands,  deriving  their 
title  from  a  common  ancestor,  together  represent  the  estate 
which  their  ancestor  had  in  his  lifetime,  and  for  an  injury  to 
their  common  property,  where  the  injury  is  conamon  to  all,  they 
may  maintain  a  joint  action.  Van  Deusen  v.  Young,  29  Barb. 
9.  In  such  an  action  it  is  not  necessary  for  the  intervening  owner 
of  an  estate  for  life,  or  for  years,  to  unite  as  a  party  plaintiff. 
When  remainderman  in  fee  cannot  recover  for  any  injury  the  life 
tenant  may  have  received  by  the  acts  of  defendant,  he  must  main- 
tain a  separate  action.  The  injury  in  an  action  by  a  remainder- 
man should  be  confined  strictly  within  the  statute  giving  treble 
damages  to  the  damage  done  to  the  inheritance  solely.  Van 
Deusen  v.  Young,  29  1^.  Y.  1.  In  an  action  for  cutting  and 
removing  standing  timber  the  measure  of  the  damages  is  the  value 
of  the  standing  timber  at  the  place  where  it  stood  when  the  trespass 
was  committed,  unless  the  action  is  brought  and  a  recovery  had 
under  the  statute  where  the  damages  are  trebled.  Stanton  v. 
Pritchard,  4  Hun,  266,  citing  Whiihech  v.  N.  Y.  C.  B.  B.  Co., 
36  Barb.  644. 

When  trees  standing  on  the  boundary  line  are  destroyed  by  one 
of  the  adjoining  proprietors,  trespass  lies  by  the  other  whether  his 
interest  be  several  or  as  tenant  in  common.  Nixon  v.  Stillwell, 
23  St.  Rep.  474,  following  Diihois  v.  Beaver,  25  IST.  Y.  123. 
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Plaintiff  was  engaged  upon  unimproved  and  unoccupied  wood 
lots  in  removing  timber  therefrom ;  had  cut  a  portion  into  logs  and 
drawn  off  a  part.  Defendant  ordered  him  to  stop  the  removal  and 
took  possession  of  the  logs  and  converted  them.  No  proof  of  title 
being  given  by  either  party,  it  was  held  that  plaintiff  established 
a  sufficient  possession  of  the  logs  to  enable  him  to  maintain  the 
action.     Lyon  v.  Sellew,  34  Hun,  124. 

The  plaintiff  is  entitled  to  an  execution  against  the  defendants 
personally  in  an  action  brought  under  §§  1667  and  1668,  although 
judgment  enjoins  the  defendant  from  the  continuance  of  the  wrong- 
ful act.  The  demand  for  an  injimction  does  not  change  the 
character  of  the  action,  which  is  still  one  for  trespass.  People  ex 
rel.  Gates  v.  Fargo,  4  App.  Div.  544,  38  Supp.  1004. 

It  is  said  in  Firmin  v.  Firmin,  9  Hun,  571,  distinguishing  4 
Hun,  266,  supra,  that  in  trespass  for  cutting  and  carrying  away 
logs,  the  plaintiff  may  recover  their  value  as  they  lay  upon  the 
land;  he  is  not  restricted  to  the  value  of  the  trees  as  they  stood. 
Tor  trespass  in  cutting  and  removing  timber  from  a  farm,  evi- 
dence is  proper  as  to  the  value  of  the  farm,  with  the  timber,  and 
its  value  after  the  timber  is  cut,  and  this  difference  is  the  proper 
measure  of  damages.  Argotsinger  v.  Vines,  82  N.  Y.  308.  Where 
an  executrix  has  possession,  and  is  entitled  as  such  to  the  rents, 
issues  and  profits  of  the  realty  until  sold,  she  may  maintain  the 
action  for  trespass  under  these  sections.  Ogshury  v.  Ogsbury,  45 
Hun,  388.  Where  an  action  to  recover  damages  for  an  alleged 
unlawful  taking  of  timber,  cut  from  land  of  which  the  plaintiff 
has  not  the  actual  possession,  is  based  entirely  upon  a  construc- 
tive possession,  arising  out  of  his  claim  of  title  to  the  land,  de- 
fendant may  contest  the  validity  of  such  title.  People  v.  Hagadom, 
104 1^.  Y.  516.  Where  a  complaint  in  an  action  of  trespass  alleges 
an  injury  to  the  inheritance,  a  denial  of  the  allegation  of  the 
complaint,  by  the  defendant,  in  his  answer,  raises  a  question  as  to 
title  of  real  property,  even  though  the  plaintff,  in  his  complaint, 
has  alleged  possession  of,  as  well  as  title  to  the  land.  Claim  for 
treble  damages  can  only  be  made  by  the  owner  of  the  land,  and  if 
the  owner  demands  such  damages,  he  is  within  the  section.  Crow- 
ell  V.  Smith,  35  Hun,  182,  affii-med,  102  N.  Y.  730.  But  though 
the  complaint  be  framed  under  the  statute  giving  treble  damages, 
yet  the  plaintiff  may  recover  single  damages  on  proof  of  a  common- 
law  trespass.     Dubois  v.  Beaver,  25  N.  Y.  123 ;  Starkweather  v. 
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Quigley,  7  Hun,  26.     The  provision  as  to  the  manner  of  assessing 
treble  damages  under  the  Code  is  as  follows : 

§  1184.  Where  double,  treble,  or  other  increased  damages  are  given  by 
statute,  single  damages  only  are  to  be  found  by  the  jury;  except  in  a  case 
where  the  statute  prescribes  a  different  rule.  The  sum  so  found  must  be 
increased  by  the  court,  and  judgment  rendered  accordingly. 

This  is  in  accordance  vsdth  the  rule  in  Newcomb  v.  Butterfield, 
8  Johns.  342 ;  King  v.  Havens,  25  Wend.  420 ;  Livingston  v. 
Plainer,  1  Cow.  175.  Where  the  boundary  line  divides  the  trunk 
of  a  tree  it  belongs,  it  seems,  to  the  adjoining  proprietors  as  ten- 
ants'in  common;  where  such  a  tree  is  destroyed  by  one  of  the 
adjoining  proprietors,  trespass  lies  by  the  other.  Dubois  v.  Bemer, 
25  K  Y.  123. 

An  action  of  trespass  under  the  statute  to  recover  treble  dam- 
ages for  the  forcible  disseizin  from  lands,  cannot  be  sustained 
unless  there  be  something  beyond  a  mere  trespass  —  the  entry  or 
detainer  must  be  notorious,  or  personal  violence  must  be  used,  or 
there  must  be  threats,  or  menaces  of  violence,  or  other  circum- 
stances exist  inducing  alarm,  or  terror  in  the  occupant  of  the 
premises.  The  mere  breaking  the  lock  of  an  out-house,  or  even,  it 
seems,  of  a  dwelling-house,  is  not  per  se  sufficient  to  maintain  the 
action.  Willard  v.  Warren,  17  Wend.  257.  The  owner  of  land 
wrongfully  held  out  of  possession  may,  if  he  can  regain  possession 
peacefully,  maintain  it,  and  may  lawfully  resist  an  attempt,  by  the 
former  occupant,  to  retake  it;  there  can  be  no  wrongful  entry,  by 
the  true  owner,  where  the  entry  was  both  lawful  and  peaceable. 
Bliss  V.  Johnson,  73  E".  Y.  529.  See,  also,  as  to  what  constitutes 
a  forcible  entry  and  detainer,  §  2233  of  Code,  and  cases  cited; 
Fiero  on  Special  Proceedings. 

Recovery  for  waste  is  limited  to  the  amount  of  damages  to  the 
freehold.  McCay  v.  Wait,  51  Barb.  225 ;  Harder  v.  Harder,  26 
Barb.  409 ;  Robinson  v.  Kime,  1  T.  &  C.  60 ;  Vam  Deusen  v. 
Young,  29  IST.  Y.  9.  It  is  not  necessary  for  the  complaint  in  an 
action  of  waste  to  contain  a  reference  to  the  statute  relating  to 
treble  damages  to  entitle  the  plaintiff  to  such  damages.  Carrier  v. 
Ingalls,  12  Wend.  70 ;  Robinson  v.  Kime,  1  T.  &  C.  60.  The 
statute  in  regard  to  waste  will  not  excuse  a  defendant  from  treble 
damages  because  he  had  good  reason  to  believe  the  land  to  be  his 
own.  Robinson  v.  Kime,  70  IST.  Y.  147;  Rutherford  v.  Aihen, 
3  T.  &  C.  60.     If  in  such  an  action  the  plaintiff  fails  to  prove 
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that  the  injury  to  his  estate  is  equal  to  the  value  of  the  defend- 
ant's estate,  he  cannot  have  a  judgment  to  recover  the  place  v?asted 
and  treble  damages.  An  allegation  to  that  effect  in  the  complaint 
will  not  be  admitted  by  the  default  of  the  defendant.  Harder  v. 
Harder,  26  Barb.  409.  When  the  complaint  contained  a  claim 
for  treble  damages  and  also  another  cause  of  action,  held,  plaintiff 
was  not  entitled  to  treble  damages.  Van  Deusen  v.  Young,  29 
N.  T.  9.  The  right  to  treble  damages  was  not  affected  by  the  old 
Code.     RoUnson  v.  Eime.,  70  E".  Y.  147. 

In  an  action  to  recover  treble  damages  under  §  1669  for  dis- 
seizin, or  ejection  of  a  person  in  a  forcible  manner  from  real  prop- 
erty, there  can  only  be  a  recovery  for  damages  happening  at  and 
after  the  time  of  the  disseizin,  and  whatever  is  recovered  must  be 
for  the  consequences  of  the  force  used.  Lahro  v.  Ccanpbell,  17  St. 
Eep.  749,  56  Supp.  70. 

A  complaint  alleging  that  defendant  unlawfully  and  willfully 
entered  upon  plaintiff's  land  and  unlawfully  and  willfully  cut 
down  trees  thereon  to  plaintiff's  damage,  states  facts  sufficient  to 
constitute  a  cause  of  action ;  as  if  treble  damages  were  improperly 
claimed  plaintiff  would  be  entitled  to  single  damages  if  the  facts 
proven  showed  it.     Von  Hoffman  v.  Kendall,  44  St.  Rep.  484. 

In  an  action  for  trespass  for  cutting  shade  trees  in  front  of 
plaintiff's  premises,  the  plaintiff  recovered  as  damages  the  differ- 
ence in  value  of  the  land  before  and  after  cutting  down  trees,  and 
on  application  for  treble  damages  under  §§  1667  and  1668,  it  was 
held  plaintiff  was  entitled  to  treble  damages,  and  that  such  dam- 
ages were  to  be  estimated  upon  the  whole  amount  of  the  plaintiff's 
recovery,  and  not  simply  upon  the  value  of  the  wood  cut  down  and 
carried  away.  The  jury  were  told  that  on  the  question  of  dam- 
ages they  were  confined  to  the  difference  in  the  value  of  the  land 
before  and  after  the  cutting  down  of  the  trees,  and  it  was  held 
that  evidence  to  show  the  value  of  the  wood  which  was  taken  away 
after  it  was  cut  did  no  harm  to  the  defendant.  McCruden  v. 
Rochester  Ry.  Co.,  5  Misc.  59,  25  Supp.  114,  affirmed,  151  K  Y. 
623. 

In  Nixon  v."  Stillwell,  23  St.  Eep.  474,  it  was  held  that  in  an 
action  for  cutting  down  and  carrying  off  certain  trees  that  "  the 
value  of  the  trees,  merely  for  wood,  is  not  the  proper  measure  of 
damages,  but  the  jury  must  take  into  consideration  the  location 
and  the  use  to  which  they  were  put  and  the  value  to  the  land  on 
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which  they  stood."  It  was  further  held  that  the  damages  which 
were  trebled  were  excessive  upon  the  facts  of  the  case.  52  Hun, 
353 ;  s.  c,  5  Supp.  248. 

In  an  action  to  recover  damages  for  trespass  in  cutting  and 
removing  trees  growing  upon  plaintiff's  land  without  his  consent, 
the  measure  of  damages  is  the  difference  between  the  value  of  the 
land  before  the  timber  was  cut  and  its  value  after  the  cutting  and 
destruction  of  the  timber  complained  of.  In  such  an  action  treble 
damages  are  a  legal  consequence  of  the  finding  of  damages  by  a 
jury  where  treble  damages  are  demanded  by  the  complaint,  and 
where  there  is  no  affirmative  finding  by  the  jury  that  the  injury 
for  which  the  action  was  brought  was  involuntary  or  that  the 
defendant  when  he  conamitted  the  injury  had  probable  cause  to 
believe  the  lands  in  question  were  his  own.  Humes  v.  Proctor, 
73  Hun,  265,  26  Supp.  315,  affirmed,  151  K  Y.  520. 

In  an  action  to  recover  real  property  or  the  possession  thereof 
plaintiff  may  demand  in  his  complaint,  and  in  a  proper  case,  to 
recover  damages  for  withholding  the  property  under  §  1669,  if 
the  plaintiff  was  disseized  and  kept  out  of  the  possession  by  force, 
he  may  have  treble  damages  in  an  action  therefor,  against  the 
wrongdoer.  Where  the  plaintiff  has  title,  ejectment  will  lie  for  a 
forcible  entry  and  detainer,  and  in  such  a  case  treble  damages  may 
be  demanded  and  recovered  if  he  establishes  that  the  disseizin  was 
actually  effected  by  force.  He  may,  if  he  elects,  resort  to  his  action 
of  ejectment  and  in  the  same  suit  recover  damages  which  may  be 
trebled,  if  the  wrongful  entering  or  withholding  are  shown  to  be  of 
the  character  described  in  this  section.  Compion  v.  The  Chelsea, 
139  N.  Y.  538. 

Plaintiff  will  not  be  entitled  to  treble  damages  where  the  com- 
plaint alleges  and  the  proof  shows  the  conversion  of  plaintiff's 
goods  by  the  defendant  concurrently  with  the  forcible  ejection,  and 
some  part  of  the  verdict  was  based  upon  such  conversion.  Kirchner 
V.  New  Home  Sewing  Machine  Co.,  16  Supp.  761,  42  St.  Eep.  907. 

Where  it  appeared  that  defendant  was  in  possession  and  plaintiff 
visited  the  premises  to  take  possession,  and  defendant  attempted 
to  eject  her,  but  went  away  leaving  her  upon  the  premises,  and 
plaintiff  subsequently  left  the  premises,  defendant  remaining  in 
possession,  treble  damages  will  not  lie.  O'Donnell  v.  Mclntyre, 
2  St.  Eep.  689.  Plaintiff  will  not  be  allowed  to  treble  the  damages 
found  by  the  verdict  of  a  jury  if  the  increased  amount  will  exceed 
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the  sum  demanded  in  the  complaint.  Pharis  v.  Gere,  31  Hun, 
443. 

Where  the  waste  complained  of  is  the  result  of  neglect  to  repair 
rather  than  tortious  conduct,  the  landlord,  in  an  action  against  his 
tenant,  cannot  recover  treble  damages.  Danzinger  v.  Silberthan, 
21  Civ.  Pro.  K.  283.  A  lessee  for  years  of  premises  upon  which 
trees  stand  cannot  maintain  an  action  under  §  1667  for  treble 
damages  for  the  cutting  down  of  trees.  Such  a  person  is  not  an 
owner  within  the  meaning  of  this  provision.  Such  a  lessee  may, 
however,  maintain  a  common-law  action  for  trespass  based  upon 
the  fact  that  he  is  in  possession,  and  may  recover  his  actual  dam- 
ages.    Lewis  V.  Thompson,  3  App.  Div.  329,  38  Supp.  316. 

The  court  will  not  deny  a  motion  by  plaintiff  for  a  new  trial  in 
an  action  to  recover  treble  damages  for  waste  upon  lands  where  it  is 
made  upon  ground  that  the  verdict  is  against  the  weight  of 
evidence  unless  it  be  consistent  with  the  conscience,  justice  or 
equity  of  the  case  so  to  do.  People  v.  Glasgow,  30  App.  Div.  94, 
52  Supp.  24. 

Where  a  tenant  is  illegally  and  forcibly  dispossessed  by  his  land- 
lord he  may  recover  his  loss  of  profit  during  the  remainder  of  the 
term;  if  he  be  entitled  to  treble  damages,  the  jury  should  not  give 
a  verdict  for  them,  but  the  court  in  a  proper  case  may  treble  them. 
Bong  Sing  v.  Wolf  Fein,  33  Misc.  608,  67  Supp.  1109. 

In  an  action  brought  under  the  provisions  of  §  654  of  the 
Penal  Code,  which  provides  that  in  addition  to  the  punishment 
prescribed  defendant  is  "  liable  in  treble  damages  for  the  injury 
done  to  be  recovered  in  a  civil  action  by  the  owner  of  the  prop- 
erty," the  fact  that  defendants  are  husband  and  wife,  and  that  the 
evidence  is  insufficient  to  charge  the  husband,  does  not  deprive 
plaintiffs  of  the  right  to  recover  treble  damages  from  the  wife. 
Layton  v.  McConnell,  61  App.  Div.  447,  70  Supp.  679. 

Section  1184,  providing  that  where  increased  damages  are  given 
by  statute,  single  damages  only  are  to  be  found  by  the  jury,  and  the 
same  must  be  increased  by  the  court,  is  applicable  to  an  action 
brought  in  justices'  court.  Layton  v.  McConnell,  61  App.  Div. 
447,  70  Supp.  679. 

Where  branches  of  trees  have  been  cut  down  without  authority, 
the  defendant  is  not  entitled  to  have  the  jury  charged  that  they 
should  find  "  whether  or  not  the  injury,  if  any,  was  casual  or 
involuntary,"  where  no  claim  was  made  in  the  answer,  or  proof 
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was  given  upon  the  trial,  that  the  injury  v^as  casual  or  involuntary 
or  was  committed  by  mistake ;  but  it  seems  it  was  not  necessary  to 
affirmatively  plead  that  the  act  of  which  complaint  was  made  was 
a  casual  and  involuntary  act,  for,  if  the  proof  warrant  it,  a  de- 
fendant will  be  entitled  to  such  finding  even  though  not  pleaded. 
Van  Siclen  v.  Jamaica  Electric  Lt.  Co.,  45  App.  Div.  1,  61 
Supp.  210,  affirmed  on  opinion  below,  168  E".  Y.  650. 

Where  the  acts  of  a  person  in  cutting  down  trees  which  he  claims 
to  be  obstructions  to  his  right  of  way,  and  which  he  has  no  right 
to  cut  down,  are  forcible  and  deliberate,  and  he  has  no  reason  to 
believe  the  land  to  be  his  own,  he  is  liable  in  treble  damages. 
O'Shaughnessey  v.  O'Bourhe,  36  Misc.  518,  73  Supp.  1070. 

One  who  has  been  ejected  from  real  property  on  process  in 
summary  proceedings,  which  is  void  because  of  a  defect  therein,  is 
not  entitled  to  treble  damages,  where  he  had  no  estate  in  the 
premises  but  a  mere  possession,  and  was  not  dispossessed  in  a 
forcible  manner.  Distinguishing  Compton  v.  The  Chelsea,  139 
'N.  Y.  538,  citing  Eten  v.  Luyster,  60  N.  Y.  253.  Ma/rchand  v. 
Haher,  16  Misc.  322,  37  Supp.  950. 

The  complaint  in  an  action  brought  under  §  1669  need  not 
describe  plaintiff's  interest  in  the  premises.  It  is  sufficient  to 
show  that  at  the  time  of  such  ejection  he  was  in  peaceable  posses- 
sion. The  distinction  between  an  action  under  §  1669  and  an 
action  for  forcible  entry  and  detainer  under  §  2233  is  considered 
in  Waterbury  v.  Deckelmann,  50  App.  Div.  434,  64  Supp.  60. 

In  an  action  against  two  persons  for  trespass  for  cutting  down 
and  removing  trees  opinions  concerning  the  plaintiff's  boundaries 
expressed  by  one  of  them,  even  if  not  competent  against  his  co- 
defendant  as  declarations  of  an  agent  against  his  principal,  may 
be  competent  upon  the  question  of  treble  damages.  Humes  v. 
Proctor,  151  N.  Y.  520,  affirming  73  Hun,  265,  26  Supp.  315, 
where  it  is  held  that  in  an  action  of  that  character  treble  dam- 
ages are  a  legal  consequence  of  the  finding  of  damages  by  a  jury, 
where  such  damages  are  demanded  by  the  complaint  and  there  is 
no  affirmative  finding  by  the  jury  that  the  injury  for  which  the 
action  was  brought  was  involuntary,  or  that  the  defendant,  when 
he  committed  the  injury,  had  probable  cause  to  believe  that  the 
lands  in  question  were  his  own. 

Attention  is  called  to  the  fact  that  in  People  v.  Wells,  52  App. 
Div.  583,  65  Supp.  319,  it  is  held  that  costs  of  action  for  injuries 
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to  real  property  and  for  penalties  incurred  under  the  Fish,  Game 
and  Forest  Law,  cannot  be  recovered  in  the  same  action,  and  that 
the  causes  of  action  cannot  be  united  in  the  same  complaint.  But 
see  Code,  §  484,  subdivision  10,  as  it  now  stands. 

Code  of  Civil  Procedure,  §§  1667,  1668,  authorizing  recovery 
of  treble  damages  for  trespass,  provide  for  a  particular  action  to 
recover  such  damages,  and  do  not  fix  the  measure  of  damages  which 
may  be  awarded  in  an  equitable  action  for  an  injunction  and  inci- 
dental relief  by  way  of  damages.  Page  v.  Herkimer  Lumber  Co., 
109  App.  Div.  391,  96  Supp.  272. 

The  right  of  action  to  recover  treble  damages  is  based  upon  the 
theory  of  the  injury  to  the  land  owned  by  the  person  injured,  and 
the  action  could  be  maintained  only  by  the  owner  of  the  fee.  On 
appeal  from  a  justice's  judgment  awarding  treble  damages  for 
breaking  off  the  limb  of  a  tree  in  front  of  plaintiff's  premises, 
plaintiff  made  no  claim  to  be  the  owner  in  fee  of  the  street,  it  was 
held  that  defendant  was  a  trespasser  and  that  plaintiff  was  entitled 
to  recover  actual  damages  without  regard  to  whether  defendant 
was  negligent  or  not,  but  was  not  entitled  to  treble  damages. 
Kellar  v.  Central  Telephone  &  Tel.  Co.,  53  Misc.  526,  105 
Supp.  63. 

Where  the  plaintiff  seeks  treble  damages  for  a  forcible  entry 
under  §  1169,  it  should  appear  from  the  complaint  that  the  action 
is  brought  to  recover  damages ;  and  in  such  case  where  there  is  no 
allegation  of  such  a  claim  in  the  complaint,  a  motion  for  treble 
damages  will  be  denied  although  the  facts,  as  found  by  the  jury 
might  authorize  their  recovery.  Salmon  v.  M.  E.  Blazier  Mfg. 
Co.,  53  Misc.  36,  103  Supp.  1031.      ' 

AKTICLE    V. 

CONTENTS  AND   FILING   OF   NOTICE   OF  PENDENCY. 

Suid.  I.  NaUtre  and  purpose  of  notice  of  pendency,  1761. 

Subd.  2.  Contents  of  notice,  1762. 

Suhd.  3.    When  and  where  notice  filed,  1764. 

§1672.  Notice  to  be  recorded  and  indexed,  1764. 
Subd,  4.  Lis  pendens  filed  by  defendant,  1765. 

§  1673.  Notice  of  pendency  of  action  by  defendant,  1765. 

Sub.  1.    Nature  and  Purpose  of  Notice  of  Pendency. 

£is  pendens  has  the  eflect  of  constructive  notice.     The  rule  is 
founded  upon  public  policy.     Cyc.  of  Law,  volume  25,  page  1451. 
The  doctrine  of  lis  pendens  denotes  those  rules  of  law  which 
Actions,  Vol.  I  — 111 
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define  and  limit  the  operation  of  the  common-law  maxim  that  pend- 
ing a  suit  the  rights  of  parties  should  not  be  changed.  It  is  said 
to  have  been  formulated  by  Lord  Bacon,  but  it  is  as  ancient  as  the 
chancery  practice.     Hayes  v.  Nourse,  114  'N.  Y.  595  (607). 

The  theory  of  the  rule  of  "  lis  pendens "  is  that  during  the 
progress  of  the  suit  there  is  to  be  no  change  in  the  existing  state 
of  things.  It  is  a  rule  of  public  policy  and  applicable  only  where 
the  action  is  pending.  It  is  not  actual  notice,  but  it  is  necessary 
that  litigation  should  be  binding  on  all  parties,  and  its  object  is 
to  bring  litigation  to  an  end  and  prevent  the  introduction  of  new 
parties.  It  is  only  applicable  in  cases  involving  title  to  real  estate 
or  interests  therein,  and  it  should  not  be  applied  to  personal  prop- 
erty, since  commerce  requires  a  free  and  unrestricted  sale  of  such 
property,  unburdened  by  the  rules  of  lis  pendens.  It  has  always 
been  deemed  harsh  in  law,  but  wise  in  its  limitation  to  real  estate. 
In  commercial  transactions  its  hardships  are  apparent.  Dwight, 
Commissioner,  in  HoTbrook  v.  New  Jersey  Zinc  Co.,  57  l!^.  Y.  616. 
It  is  said  in  Leitch  v.  Wells,  48  N.  Y.  595,  that  the  rule  of  lis 
pendens  is  a  harsh  one  and  not  a  favorite  of  the  courts.  The 
theory  of  a  lis  pendens  is  that  there  must  be  no  innovation  in  the 
proceedings  so  as  to  prejudice  the  rights  of  the  plaintiff.  It  is  a 
rule  to  give  effect  to  the  rights  ultimately  established  by  the  judg- 
ment.   Lamont  v.  Cheshire,  65  IST.  Y.  30. 

The  filing  of  a  notice  of  pendency  of  action  is  for  the  protection 
of  the  plaintiff,  and  the  court  will  not  interfere  to  direct  the  filing 
of  such  a  notice.  Kirk  v.  Kirh,  12  Supp.  326.  Where  an  action 
in  which  a  notice  of  pendency  was  filed  has  been  dismissed  and 
the  notice  is  canceled,  it  ceased  to  be  a  statutory  notice  to  bona  fide 
purchaser  of  the  premises  described  in  it.  Valentine  v.  Austin, 
124  N.  Y.  400. 

It  is  contemplated  by  the  provisions  of  the  Code  in  reference  to 
filing  lis  pendens  that  those  whose  conveyances  or  incumbrances 
appear  by  the  record  should  be  made  parties,  in  order  to  charge 
with  the  result  of  the  action  those  holding  under  or  through  them 
not  made  parties,  whose  interests  do  not  so  appear  at  the  time  of 
such  filing.  Kursheedt  v.  Union  Dime  Savings  Institution,  118 
K  Y.  358. 

Sub.  2.     Contents  of  Notice. 

The  notice  should  describe  only  the  property  to  be  actually 
affected  by  the  judgment,  and  where  an  attachment  issues  it 
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should  include  only  the  property  attached.  If  it  includes  other 
property,  it  is  inoperative  as  to  such  property.  Fitzgerald  v. 
Blake,  28  How.  110.  It  seems  that  a  party  is  not  required  in  a 
lis  pendens  to  anticipate  and  state  all  the  defects  which  may 
appear  in  the  proof  of  another  claimant  of  the  land  on  the  trial 
of  any  action  which  the  latter  may  bring.  Brown  v.  Goodwin,  75 
N.  Y.  409.  A  lis  pendens,  in  an  attachment  case,  describing  the 
property  as  "  all  the  real  property  of  defendant,  or  in  which  she 
may  have  an  interest,  situate  in  Chenango  county,"  is  a  nullity. 
Jaffra/y  v.  Brown,  17  Hun,  575.  The  addition  of  one  wrong 
initial  between  the  Christian  and  surname  of  a  party  will  not 
have  the  effect  of  relieving  the  purchaser  of  property  described 
in  notice  from  the  presumption  of  having  a  full  knowledge  of  the 
pendency  of  an  action  in  respect  thereto.  Weber  v.  Fowler,  11 
How.  458.  So  a  lis  pendens,  which  gives  the  city  and  ward  in 
which  a  mortgage  is  recorded,  but  omits  to  specify  the  county,  is  a 
substantial  compliance  with  the  statute  and  is,  in  the  absence 
of  objections  before  judgment,  sufficient.  Potter  v.  Rowland,  8 
K  Y.  448. 

Notice  of  pendency  may  be  amended  by  inserting  in  the  notice  a 
specific  description  of  a  lot  of  land  omitted  by  mistake.  Vander- 
heyden  v.  Gary,  38  How.  367.  It  may  also  be  amended  by 
striking  out  portions  of  descriptions  of  property  not  proper  to  be 
included  in  such  notice.  Fitzgerald  v.  Blake,  28  How.  110, 
Where  parties  are  stricken  out,  the  safer  way  is  to  file  a  new 
notice.  Curtis  v.  Hitchcock,  10  Paige,  399.  If,  after  filing,  new 
defendants  are  added,  an  amended  notice  should  be  filed.  Curtis 
V.  Hitchcock,  10  Paige,  399 ;  Clark  v.  Havens,  Clarke's  Ch.  560. 
An  amended  lis  pendens  filed  with  or  after  the  filing  of  an  author- 
ized amended  summons  and  complaint  is  effectual,  although  the 
filing  of  the  original  lis  pendens  was  irregular  and  ineffectual. 
Daly  V.  Burchell,  13  Abb.  (N.  S.)  264. 

It  is  within  the  power  of  the  court  to  amend  the  notice  by 
making  formal  corrections;  but,  if  new  parties  be  added,  an 
amended  notice  must  be  filed,  at  least  as  to  the  parties  added. 
Weeks  v.  Tomes,  16  Hun,  340,  affirmed,  76  N.  Y.  601 ;  Waring 
V.  Waring,  7  Abb.  472 ;  Yanderheyden  v.  Gary,  38  How.  367.  A. 
defect  in  the  affidavit  required  may  be  amended,  as  may  a  clerical 
defect  in  the  notice.  White  v.  Coulter,  1  Hun,  367 ;  Weber  v. 
Fowler,  11  How.  468;  Potter  v.  Bowland,  8  N.  Y.  448. 
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Where  it  appeared  that  a  notice  of  pendency  affected  real  estate 
of  defendant  which  could  not  possibly  be  affected  by  the  relief 
sought,  the  court  required  an  amendment  and  correction  thereof 
as  a  condition  of  awarding  plaintiff  a  new  trial.  Beamcun  v.  Todd, 
4  St.  Kep.  84. 

Sub.  3.    When  and  Where  Notice  Filed. 

§    1672.   Notice  to  be  recorded  and  indexed. 

Each  county  clerk,  with  whom  such  a  notice  is  filed,  must  immediately 
record  it,  in  a  book  kept  in  his  office  for  that  purpose,  and  index  it  to  the  name 
of  each  defendant,  specified  in  a  direction,  appended  at  the  foot  of  the  notice, 
and  subscribed  by  the  attorney  for  the  plaintiff.  The  expense  of  procuring  a 
new  book,  when  necessary,  must  be  paid  out  of  the  county  treasury,  as  other 
county  charges. 

Rule  60  requires  proof,  on  moving  for  judgment,  of  filing  of  a 
note  of  pendency  of  action  containing  the  names  of  the  parties 
thereto,  the  object  of  the  action,  and  a  description  of  the  property 
in  the  county  affected  by  it,  the  date  of  the  mortgage,  the  parties 
thereto,  and  the  time  and  place  of  recording  the  same,  at  least 
twenty  days  before  such  application,  and  at  or  after  the  time  of 
filing  the  complaint  as  required  by  law.  See  this  rule  under 
Article  VII  of  Foreclosure.  And  a  failure  to  make  such  proof  will 
render  the  judgment  irregular,  but  not  void.  Curtis  v.  Hitch- 
cock, 10  Paige,  359 ;  Potter  v.  Rowland,  8  IST.  Y.  448.  The  notice 
has  no  force  until  the  complaint  is  filed.  Query,  whether,  if  filed 
before,  it  becomes  operative  on  filing  complaint,  or  whether  an 
amended  notice  should  be  filed.  Stern  v.  O'Connell,  35  N.  T. 
104;  Leitcli  v.  Wells,  48  E".  Y.  585;  WeeJcs  v.  Jones,  76  K  Y. 
601;  Tate  v.  Jordan,  3  Abb.  392;  Butler  v.  Tomlinson,  38  Barb. 
641;  Daly\.  Burchell,  13  Abb.  (K  S.)  268. 

The  commencement  of  an  action  by  the  service  of  a  summons 
does  not  create  a  lis  pendens  affecting  third  persons  not  parties  to 
the  action.  To  bind  a  purchaser  pendente  lite  by  the  judgment, 
there  must  also  be  a  bill  or  complaint  on  file  at  the  time  of  his 
foreclosure  in  which  the  claim  upon  the  property  is  set  forth. 
In  the  absence  of  proof  it  will  not  be  presumed  a  complaint  was 
filed  prior  to  the  entry  of  judgment.  Leitch  v.  Wells,  48  'N.  Y. 
585 ;  AtUns  v.  Hosley,  3  T.  &  C.  322.  The  notice  of  pendency 
is  wholly  inoperative  against  incumbrancers  or  purchasers  until 
the  complaint  be  also  filed.  Benson  v.  Sayre,  7  Abb.  472,  n. ; 
Burroughs  v.  Beiger,  12  How.  171 ;  Weeks  v.  Tomes,  16  Hun, 
349 ;  Farmers'  Loan  &  Trust  Co.  v.  Dickson,  9  Abb.  61 ;  President 
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D.  &  E.  Carnal  Co.  v.  Harris,  15  Week.  Dig.  36.  A  substituted 
service  of  summons  is  equivalent  to  a  personal  service  under  this 
section  (Ferris  v.  Plummer,  46  Htm,  515),  and  is  in  time  if 
made  on  the  sixty-first  day  after  the  filing  of  lis  pendens.  Orih- 
hon  V.  Freel,  93  K  Y.  93.  See  Bogart  v.  Sweezy,  26  Hun,  463. 
Where  the  real  estate  and  roadbed  of  a  railroad  extend  through 
several  counties  and  there  is  no  proof  that  the  complaint  in  the 
action  was  filed  in  any  one  of  said  counties,  a  lis  pendens,  if  filed, 
would  be  inoperative.  Cornell  v.  Utica,  etc.,  R.  R.  Co.,  61  How. 
186.  Where,  after  filing  lis  pendens  and  service  of  summons 
upon  one  or  more  of  the  defendants  in  a  suit  in  foreclosure,  a 
judgment  is  docketed  against  the  owner  of  the  equity,  the  judg- 
ment creditor  is  bound  by  the  judgment  the  same  as  if  he  were  a 
party  thereto,  and  this  although  at  the  time  of  the  entry  of  his 
judgment  the  ovsmer  of  the  equity  had  not  been  served  in  the 
foreclosure  suit.  The  Code  gives  the  benefit  of  a  notice  of  lis 
pendens  where  there  has  been  due  service  of  the  summons  on  any 
defendant  in  the  suit.    Fuller  v.  Scribner,  76  E".  Y.  190. 

Sub.  4.    Lis  Pendens  Filed  by  Defendant. 

§    1673.   Notice  of  pendency  of  action  by  defendant. 

Where  a  defendant  sets  up  in  his  answer  a  counterclaim,  upon  which  he 
demands  an  affirmative  judgment  aflfecting  the  title  to,  or  the  possession,  use, 
or  enjoyment  of,  real  property,  he  may,  at  the  time  of  filing  his  answer,  or  at 
any  time  time  afterwards  before  final  judgment,  file  a  like  notice.  The  last 
three  sections  apply  to  such  a  notice.  For  the  purpose  of  such  an  application, 
the  defendant  filing  such  a  notice  is  regarded  as  a  plaintiff,  and  the  plaintiff  is 
regarded  as  a,  defendant. 

A  defendant  who  sets  up  in  his  answer  a  counterclaim  on  which 
he  demands  an  affirmative  judgment,  affecting  the  title  to  or 
possession  or  enjoyment  of  real  property  is  given  the  right  by  this 
section  to  file  a  lis  pendens  where  the  answer  sets  up  as  a  counter- 
claim on  behalf  of  the  firm  of  which  the  defendant  was  a  member, 
that  plaintiff  took  funds  of  the  firm  and  purchased  therewith  real 
property  which  was  legally  and  equitably  held  and  should  be  ap- 
plied to  the  payment  of  certain  profits  alleged  to  be  due  defendant 
and  asked  judgment  for  the  sale  of  the  property  and  that  the 
proceeds  be  applied  to  the  discharge  of  defendant's  claim,  it  was 
held  that  this  counterclaim  and  the  judgment  demanded  affected 
the  title  to  real  property,  so  that  a  lis  pendens  was  proper.  Nie- 
huhrY.  Schreyer,  1  St.  Eep.  626;  s.  c,  13  Daly,  546,  10  Civ.  Pro. 
R.  72. 
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AETICLE  VI. 

WHEN  LIS  PENDENS  PBOPEE  AND  CANCELLATION. 

§  1670.  Notice  of  pendency  of  action  by  plaintiff ,  1766. 

I  1671  {in part).   Effect  of  notice,  1766. 

§  1674.    When  and  how  notice  may  be  cancelled,  1767. 

§    1670.   Notice  of  pendency  of  action  by  plaintiff. 

In  an  action  brought  to  recover  a  judgment  affecting  the  title  to,  or  the 
possession,  use,  or  enjoyment  of,  real  property,  if  the  complaint  is  verified  the 
plaintiff  may,  when  he  files  his  complaint,  or  at  any  time  afterwards  before 
final  judgment,  file,  in  the  clerk's  office  of  each  county  where  the  property  is 
situated,  a  notice  of  the  pendency  of  the  action,  stating  the  names  of  the  par- 
ties, and  the  object  of  the  action,  and  containing  a  brief  description  of  the 
property  in  that  county,  affected  thereby.  Such  a  notice  may  be  filed  with  the 
complaint,  before  the  service  of  the  summons ;  but  in  that  case,  personal  service 
of  the  summons  must  be  made  upon  a  defendant,  within  sixty  days  after  the 
filing,  or  else,  before  the  expiration  of  the  same  time,  publication  of  the  sum- 
mons must  be  commenced,  or  service  thereof  must  be  made  without  the  State, 
pursuant  to  an  order  obtained  therefor,  as  prescribed  in  chapter  fifth  of  this 
act. 

§    1671.   Effect  of  notice. 

*  *  *  In  any  action,  other  than  an  action  to  foreclose  a  mortgage  or  for 
the  partition  of  real  property  or  for  dower,  in  which  a.  notice  of  the  pendency 
thereof  has  been  filed,  and  in  which  it  shall  appear  to  the  court  upon  a  motion 
made  as  hereinafter  provided,  that  adequate  relief  can  be  secured  to  the  plain- 
tiff by  a  deposit  of  money,  or  in  the  discretion  of  the  court  by  the  giving  of  an 
undertaking,  as  hereinafter  provided,  where  the  cancellation  of  such  notice  is 
not  otherwise  expressly  provided  for  or  regulated,  any  defendant  or  any  other 
person  having  an  interest  in  the  property  affected  by  the  action,  may  apply 
for  the  cancellation  of  such  notice.  Such  application  shall  be  by  motion  made 
in  the  action  upon  notice,  to  be  directed  and  approved  by  the  court,  to  all  the 
parties  to  the  action  and  to  such  other  persons  as  the  court  may  direct.  If 
the  court  on  the  hearing  of  the  motion  shall  decide  that  adequate  relief  can  be 
secured  to  the  plaintiff  and  that  the  case  is  one  in  which  the  judgment  sought 
to  be  enforced  against  the  real  property  mentioned  in  said  notice  of  pendency 
of  action  may  be  secured  by  the  deposit  of  the  amount  claimed  or  by  the 
giving  of  an  undertaking,  the  court  may  make  an  order  directing  that  the 
applicant  make  a  deposit  in  court  of  a,  sum  of  money,  or  in  the  discretion 
of  the  court,  give  an  undertaking  with  at  least  two  sufficient  securities  for  the 
payment  of  any  amount  which  the  party  filing  such  notice  of  pendency  of 
action,  or  any  other  party  to  the  action  claiming  an  interest  or  lien  upon  such 
real  property  may  recover  in  the  action,  and  will  pay  the  judgment  sought  to 
be  enforced  against  said  real  property,  in  the  event  that  a  final  judgment 
shall  be  recovered  therein,  and  conditioned  for  the  performance  of  such  other 
terms  as  the  court  may  direct,  and  that  thereupon,  and  upon  such  other  terms, 
if  any,  as  the  court  shall  deem  equitable,  an  order  be  made  cancelling  such 
notice  of  record.  The  sum  required  to  be  paid  into  court  or  the  amount  of  the 
undertaking,  shall  be  at  least  the  amount  claimed  by  the  plaintiff  or  the  value 
of  the  property  affected  by  the  action  or  the  interest  of  the  party  filing  such 
notice  therein,  with  interest  and  costs,  and  if  the  court  allow  an  undertaking 
to  be  given,  a  copy  thereof  with  notice  of  filing  of  the  same,  shall  be  served 
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upon  the  attorney  for  the  plaintiff  and  upon  such  other  parties  as  the  court 
may  direct  and  notice  of  not  less  than  two  days  of  the  justification  of  the 
sureties.  Upon  the  deposit  of  the  sum  required  into  court,  or  if  an  under- 
taking is  given,  upon  the  approval  of  such  undertaking  by  the  court  or  a 
judge  thereof  and  the  compliance  with  such  other  terms  as  may  have  been 
imposed,  the  court  may  direct  that  the  notice  of  pendency  of  action  be  can- 
celled of  record  by  a  particular  clerk  or  by  all  the  clerks  with  whom  it  is 
filed  and  recorded,  which  cancellation  must  be  made  by  a  note  to  that  effect, 
on  the  margin  of  the  record,  referring  to  the  order.  Unless  the  order  is 
entered  in  the  same  clerk's  office,  a  certified  copy  thereof  must  be  filed  therein, 
before  the  notice  is  cancelled.  After  a  notice  of  pendency  of  action  has  been 
cancelled  as  herein  provided,  neither  the  proceedings  in  the  action,  nor  any 
judgment  which  may  be  rendered  therein,  shall  affect  the  real  property 
described  in  any  notice  of  pendency  which  has  been  cancelled  pursuant  to  the 
provisions  of  this  section. 

§    1674.    [Am'd,  1892.]    Wben  and  how  notice  may  be  cancelled. 

After  the  action  is  settled,  discontinued,  or  abated,  or  final  judgment  is 
rendered  therein  against  the  party  filing  the  notice,  and  the  time  to  appeal 
therefrom  has  expired,  or  if  a  plaintiff  filing  the  notice  unreasonably  neglects 
to  proceed  in  the  action,  the  court  may,  in  its  discretion,  upon  the  application 
of  any  person  aggrieved,  and  upon  such  notice  as  may  be  directed  or  approved 
by  it,  direct  that  a  notice  of  the  pendency  of  an  action,  filed  as  prescribed  in 
the  last  four  sections,  be  cancelled  of  record  by  a  particular  clerk,  or  by  all  the 
clerks,  with  whom  it  is  filed  and  recorded.  The  cancellation  must  be  made  by 
a  note  to  that  effect,  on  the  margin  of  the  record,  referring  to  the  order. 
Unless  the  order  is  entered  in  the  same  clerk's  office,  a  certified  copy  thereof 
must  be  filed  therein,  before  the  notice  is  cancelled.  In  a  judgment  creditor's 
action,  the  court  may,  at  any  stage  of  the  proceeding,  upon  notice  to  the 
plaintiff  or  to  the  judgment  creditor  to  be  affected  thereby,  direct  that  a 
notice  of  the  pendency  thereof  be  cancelled,  upon  payment  into  court  of  the 
amount  of  the  judgment  or  judgments  sought  to  be  enforced  in  such  action, 
together  with  the  accrued  interest  and  such  sum  in  addition  thereto  as  the 
court  may  deem  sufficient  to  cover  interest  likely  to  accrue  during  the  pen- 
dency of  the  action  and  costs.  Or,  in  lieu  thereof,  the  court  may,  in  its  dis- 
cretion, order  that  an  undertaking  be  given  in  a  sum  double  the  amount  of 
the  judgment  or  judgments  sought  to  be  enforced,  with  two  sufficient  sureties 
to  be  approved  by  the  court  or  a  judge  thereof,  conditioned  that  the  defend- 
ant or  defendants  applying  therefor  will  pay  the  judgment  or  judgments 
sought  to  be  enforced  against  said  property,  with  interest  and  costs  in  the 
event  that  a  final  judgment  shall  be  entered  in  such  judgment  creditor's  action 
in  favor  of  the  judgment  creditor  or  creditors  to  the  effect  that  such  real  estate 
was,  at  the  time  of  the  filing  of  said  notices  of  pendency  of  action,  equitably 
chargeable  therewith.  A  copy  of  said  undertaking,  with  notice  of  the  filing  of 
the  same,  shall  be  served  upon  the  attorney  for  the  judgment  creditor,  and 
notice  of  not  less  than  two  days  of  the  justification  of  the  sureties.  Upon  the 
approval  of  such  undertaking  by  the  court  or  a  judge  thereof,  the  court  may 
direct  that  the  notice  of  pendency  of  action  be  cancelled  of  record  in  the  man- 
ner above  provided.  Where  a  judgment  creditor's  action  is  brought  by  the 
plaintiff  as  well  on  his  own  behalf  as  on  behalf  of  such  other  creditors  as  may 
come  in  and  contribute  to  the  expense  of  such  action,  notice  of  the  application 
to  cancel  such  lis  pendens  shall  be  given,  as  well  to  the  plaintiff  as  to  such 
other  judgment  creditors  as  shall,  before  the  service  of  the  notice  of  motion  or 
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order  to  show  cause,  have  served  upon  the  attorney  appearing  for  the  defend- 
ant in  whose  name  the  title  shall  stand  at  the  time  of  the  commencement  of 
the  action,  a  notice  to  the  effect  that  such  judgment  creditor  elects  to  come  in 
and  contribute  to  the  expenses  of  such  action,  which  notice  shall  also  describe 
the  judgment  by  giving  the  name  of  the  court  in  which  it  was  recovered,  such 
recovery  and  the  amount  thereof,  and  shall  be  accompanied  by  an  affidavit  of 
the  judgment  creditor  or  his  attorney  to  the  effect  that  such  judgment  has  been 
duly  docketed,  giving  the  date  and  place  of  such  docket,  and  that  an  execution 
has  been  issued  thereon  to  the  sheriff  of  the  proper  county  and  has  been 
returned  unsatisfied,  and  the  amount  claimed  to  be  due  thereon.  In  such  case 
the  court  shall  provide  for  like  deposit  or  like  security,  as  the  case  may  be,  for 
the  benefit  of  the  judgment  creditor  giving  such  notice  before  the  cancellation 
of  such  notice  of  pendency  of  action. 

Section  1670  was  amended  by  chapter  518,  Laws  1904,  so  as  to 
limit  the  cases  in  which  a  lis  pendens  may  be  filed  to  actions  in 
which  the  complaint  is  verified. 

Section  1671  was  amended  by  the  Laws  of  1905  so  as  to  provide 
that  when  it  appears  to  the  court  upon  motion  that  adequate  relief 
can  be  secured  to  plaintiff  by  a  deposit  of  money,  or,  in  the  dis- 
cretion of  the  court,  by  the  giving  of  an  undertaking  the  defend- 
ant may  apply  for  the  cancellation  of  the  notice. 

It  is  held  in  Tishman  v.  Acritelli,  111  App.  Div.  237,  97  Supp. 
668,  that  this  amendment  did  not  authorize  the  cancellation  of  a 
lis  pendens  when  it  appears  from  the  complaint  or  by  established 
facts  that  plaintiff  may  be  entitled  to  specific  performance  of  a 
contract  to  convey  lands.  In  such  event  the  money  deposited  or 
the  undertaking  would  not  give  adequate  relief,  so  that  the  right 
to  specific  performance  can  only  be  determined  on  the  trial.  The 
lis  pendens  will  not- be  canceled  when  the  complaint,  or  clearly 
established  facts,  shows  a  right  to  specific  performance. 

Where  an  action  is  one  in  which  the  right  is  given  the  plaintiff 
by  the  Code  to  file  a  notice  of  pendency,  the  right  is  absolute,  not 
resting  in  the  discretion  of  the  court,  and  if  the  notice  is  properly 
filed,  it  may  not  be  canceled  save  in  the  manner  prescribed  by 
the  Code.    Beman  v.  Todd,  124  1^.  Y.  114. 

The  right  to  file  a  notice  of  pendency  of  action  in  all  actions 
affecting  the  title  to  real  estate  is  an  absolute  one.  When  once 
filed  in  a  proper  action  the  court  cannot  order  it  canceled  so  long 
as  the  action  is  pending  and  undetermined.  If  filed  in  an  action 
not  affecting  real  estate,  it  is  a  nullity.  Mills  v.  Bliss,  55  N.  Y. 
139.  It  may  be  filed  in  an  action  to  have  a  debt  declared  a  lien 
upon  a  married  woman's  separate  real  estate.  Scmders  v.  Warner, 
2  Week.  Dig.  507 ;  Brainard  v.  White,  43  Supr.  Ct.  399.    In  an 
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action  to  avoid  or  cancel  an  assignment  of  a  lease  of  lands.  Wil- 
mont  V.  Meserole,  41  Supr.  Ct.  274.  In  an  action  to  enforce 
specific  performance  of  a  contract  for  the  sale  of  a  leasehold  inter- 
est in  lands.  Ruck  v.  Lange,  10  Hun,  303.  In  an  action  where 
the  complaint  alleges  title  to  a  share  of  the  property  devised  and 
to  the  share  of  the  rents  and  profits  received  as  an  executor,  and 
prays  an  accounting  and  adjudication  as  to  the  rights  of  the  parties 
in  the  premises,  and  the  sale  and  distribution  of  the  proceeds. 
Eunz  V.  Bachman,  61  How.  519.  The  rule  that  a  lis  pendens 
may  be  filed  in  any  case  relating  to  real  estate  is  held  in  lAttle  v. 
Ransom,  8  Abb.  N.  C.  159,  n,  and  Brainard  v.  White,  48  Supr. 
Ct.  399.  The  right  to  file  a  lis  pendens  is  an  absolute  right  not 
depending  on  the  discretion  of  the  court,  and  a  notice  once  filed 
in  a  proper  action  can  only  be  canceled  by  order  of  the  court 
when  the  action  shall  be  settled,  discontinued  or  abated  or  final 
judgment  rendered  against  the  party  filing  the  notice,  and  the 
time  to  appeal  has  expired,  or  where  the  party  unreasonably 
neglects  to  proceed.     Niebuhr  v.  Schreyer,  10  Civ.  Pro.  E.  72. 

Notice  of  pendency  of  action  may  be  filed  in  ejectment.  Code, 
§  1526.  Notice  of  pendency  is  unnecessary  to  render  a  judg- 
ment in  ejectment  conclusive  upon  a  party  claiming  under  defend- 
ant by  title  acquired  pendente  lite.  Sheridan  v.  Andrews,  49 
N.  Y.  478.  It  has  no  application  to  commercial  paper,  HolhrooJc 
v.  New  Jersey  Zinc  Co.,  57  N.  Y.  616;  nor  to  a  county  bond. 
Lindsley  v.  Diefendorf,  43  How.  357.  A  lis  pendens  is  unneces- 
sary to  recover  for  possession  of  real  property  even  against  a  pur- 
chaser pendente  lite.  It  is  only  against  mere  equities  that  a  pur- 
chaser is  protected.  Sheridan  v.  Andrews,  49  'N.  Y.  478 ;  Camp- 
hell  V.  Hall,  16  'N.  Y.  579.  An  action  is  maintainable  for  wrong- 
fully, maliciously  and  without  probable  cause  filing  a  lis  pendens, 
by  which  plaintiff  was  prevented  from  selling  the  property  affected. 
Smith  V.  Smith,  20  Hun,  555.  Contra,  s.  c,  on  reargument,  26 
Hun,  573. 

In  an  action  to  recover  purchase  money  paid  under  a  contract 
of  sale  of  land  which  the  vendee  refuses  to  accept  because  of 
defect  in  the  vendor's  title,  a  lis  pendens  may  be  filed  when  the 
vendee  prays  that  such  money  may  be  declared  a  lien  on  the  land. 
Bachmarm  v.  Wagner,  16  Supp.  67. 

An  action  brought  by  the  owner  of  a  city  lot  against  the  owner 
of  the  adjoining  lot,  to  compel  the  latter  to  remove  such  portion 
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of  the  wall  as  overhung  the  plaintiff's  lot,  is  not  an  action  to  re- 
cover a  judgment  affecting  the  title  to,  or  the  possession,  use  or 
enjoyment  of  the  adjoining  lot,  and  plaintiff  is  consequently  not 
entitled  to  file  a  lis  pendens  describing  the  adjoining  lot.  Mc- 
Mamis  V.  Weinstein,  108  App.  Div.  301,  95  Supp.  724. 

The  right  to  file  a  lis  pendens  being  an  absolute  right  not 
depending  on  the  discretion  of  the  court,  the  court  can  only  order 
a  notice,  once  filed  in  a  proper  action,  canceled  when  the  action 
shall  be  discontinued,  settled,  or  abated,  or  final  judgment  rendered 
against  the  party  filing  the  notice,  and  the  time  to  appeal  expired 
or  the  party  unreasonably  neglecting  to  proceed.  Niebuhr  v. 
Schreyer,  10  Civ.  Pro.  E.  72,  affirmed,  1  St.  Kep.  626 ;  Willis  v. 
Bellamy,  11  Civ.  Pro.  E.  104;  Pratt  v.  Hoag,  12  How.  215;  Wil- 
mont  V.  Meserole,  41  Supr.  Ct.  274 ;  Shepherd  v.  Treadwell,  and 
Matter  of  Barnum,  cited  Abb.  Ann.  Dig.  1884,  page  243 ;  Paries  v. 
Murray,  2  St.  Eep.  135 ;  Brainerd  v.  White,  48  Supr.  Ct.  399. 

The  method  of  canceling  notice  is  provided  for  by  §  1674,  and 
it  can  only  be  canceled  under  the  terms  of  the  statute.  Mills  v. 
Bliss,  55  N.  Y.  139 ;  unless  filed  in  an  action  where  not  authorized. 
Wilmont  v.  Meserole,  41  Supr.  Ct.  274.  Where  the  defendant 
properly  filed  lis  pendens  under  §  1673  a  motion  to  cancel  it  may 
he  denied.  Niebuhr  v.  Schreyer,  1  St.  Eep.  626.  A  notice  of 
pendency  cannot  be  canceled  on  judgment  recovered  in  favor  of 
defendant  until  the  time  to  appeal  has  expired.  Parks  v.  Murray, 
2  St.  Eep.  135. 

Nor  can  a  notice  duly  filed  be  canceled  on  the  ground  that 
plaintiff  has  not  a  good  cause  of  action,  if  the  complaint  be  one 
on  which  he  would  be  entitled  to  relief  on  default  as  affecting  real 
property.  Brainerd  v.  White,  12  Abb.  N.  C.  407.  A  right  to 
file  lis  pendens  being  statutory,  the  provisions  of  the  statute  must 
be  strictly  followed  and  a  motion  to  cancel  is  properly  denied 
where  this  section  does  not  authorize  its  cancellation.  Willis  v. 
Bellamy,  63  Supr.  Ct.  94;  s.  c,  11  Civ.  Pro.  E.  104. 

Where  the  complaint  was  dismissed  in  an  action  in  which  a  lis 
pendens  had  been  filed,  and  a  plaintiff  unreasonably  refused  to 
take  an  appeal,  it  was  held  from  the  facts  that  it  was  evident  the 
sole  object  of  plaintiff  in  filing  his  notice  was  to  harass  and  annoy 
defendant  and  tie  up  his  property,  and  that  the  neglect  to  appeal 
was  unreasonable.  That  he  was  brought  within  the  provisions  of 
this  section.     As  to  the  requirement  that  plaintiff  must  proceed 
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diligently,  see  Wagner  v.  Perry,  51  Hun,  199 ;  s.  c,  21  St.  Rep. 
386;  Sheridan  v.  Andrews,  49  K  Y.  478;  Myrick  v.  Selden,  36 
Barb.  15. 

In  an  action  to  foreclose  a  mechanic's  lien  upon  application  for 
the  discharge  of  the  liens  involved  in  the  action,  upon  making  a 
deposit,  an  order  was  made  fixing  the  amount  of  deposit  at  a  sum 
suificient  only  to  meet  the  plaintiff's  .lien,  and  directing  that 
upon  the  deposit  being  made  the  liens  of  the  plaintiff  and  of  the 
defendant  who  had  made  default  and  had  not  appeared  at  the 
hearing,  should  be  discharged  and  the  lis  pendens  cease  to  be  a 
lien  or  incumbrance;  this  was  held  error,  that  the  court  had  no 
power  to  make  such  an  order,  since  the  notice  can  only  be  can- 
celed in  the  cases  in  which  the  statute  authorizes  it.  Fischer  v. 
Hussy,  11  Misc.  529,  citing  Beamam,  v.  Todd,  124  N.  Y.  114. 

The  right  to  file  a  notice  of  pendency  of  action  is  an  absolute 
right,  not  resting  in  the  discretion  of  the  court,  and  if  the  notice 
is  properly  filed  it  may  not  be  canceled  except  in  accordance  with 
§  1674,  and  the  owner  of  the  premises  has  given  an  undertaking  in 
discharge  of  a  mechanic's  lien,  is  not  entitled  to  the  cancellation 
of  the  notice  of  lis  pendens  filed  in  an  action  to  foreclose  lien. 
Murray  v.  Barth,  30  Abb.  IST.  0.  303.  A  delay  by  the  plaintiff 
for  more  than  a  year  in  taking  an  appeal  is  an  unreasonable 
neglect  within  §  1674.    Townsend  v.  Work,  29  Supp.  791. 

The  court  cannot  cancel  a  lis  pendens  where  the  judgment  ha^ 
been  recovered  in  favor  of  defendant  luitil  after  time  to  appeal 
has  expired,  but  generally  an  order  of  cancellation  is  properly 
made  when  the  application  shows  a  judgment  of  dismissal  volun- 
tarily entered  by  plaintiff,  an  affirmance  of  the  judgment  and 
prejudice  to  defendant  arising  from  the  continuance  of  the  notice 
uncanceled.  Lennon  v.  Stiles,  9  Supp.  358,  31  St.  Eep.  115. 
A  person  not  a  party  to  an  action  who  owned  the  property  covered 
by  a  lis  pendens,  but  conveyed  it  pending  the  action,  has  no  stand- 
ing to  move  to  discharge  the  lis  pendens  from  record.  Walters  v. 
Kraemer,  17  Supp.  659. 

A  lis  pendens  filed  before  the  service  of  the  summons  will  be 
canceled  when  it  is  not  followed  within  sixty  days  by  the  personal 
service  or  publication  of  the  summons  as  required  by  §  1670  of 
the  Code.    Lipschitz  v.  Watson,  113  App.  Div.  408,  99  Supp.  418. 

Where  the  purpose  of  the  action  is  to  have  a  lien  on  the  real 
property  declared  and  enforced,  and  the  action  is  brought  to  re- 
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cover  a  judgment  affecting  the  title  to,  or  the  possession,  iise  or 
enjoyment  of,  real  property,  whether  the  complaint  be  good  or 
bad,  the  right  to  file  a  lis  pendens  is  absolute,  not  resting  in  the 
discretion  of  the  court,  but  conferred  by  statute,  and  having  been 
properly  filed  cannot  be  canceled  except  pursuant  to  §  1674. 
Lindheim  &  Co.  v.  Central  Nat.  Realty  &  Construction  Co.,  Ill 
App.  Div.  275,  97  Supp.  619,  citing  Beaman  v,  Todd,  124  N.  Y. 
114. 

One  v?ho  has  a  contract  for  purchase  of  real  estate,  but  has  not 
been  let  into  possession,  has  no  lien  on  the  land,  on  the  vendor  being 
unable  to  give  good  title,  for  money  paid  on  the  price  and  in  ex- 
amining title;  and  so,  in  a  suit  to  enforce  such  an  alleged  lien, 
there  is  no  right  to  a  lis  pendens,  the  filing  of  which  is  permitted 
by  Code  Civ.  Proc,  §  1670,  only  in  an  action  brought  to  recover 
a  judgment  affecting  the  title  to,  or  the  possession,  use,  or  enjoy- 
ment of,  real  estate.  Krainin  v.  Coffey,  53  Misc.  6,  103  Supp. 
976,  affirmed,  119  App.  Div.  516,  104  Supp.  174. 

In  Schomacker  v.  Michaels,  117  App.  Div.  125,  102  Supp.  334, 
it  was  held  that  §  1670  did  not  aiithorize  the  filing  of  a  lis  pendens 
in  an  action  for  specific  performance  of  an  agreement  between  the 
parties  to  the  action.  It  was  held,  however,  on  appeal,  189  1^.  Y. 
61,  reversing  the  judgment  below,  that  the  action  was  brought  to 
recover  judgment  affecting  the  title  to,  or  possession,  use  or  enjoy- 
ment of  real  property  within  §  1670,  so  that  the  plaintiff  was 
entitled  to  file  notice  of  the  pendency  of  the  action. 

When  the  complaint  asks  that  a  deed  whereby  the  plaintiff  con- 
veyed to  his  co-partner  his  undivided  half  interest  in  his  real 
estate  be  vacated  and  set  aside,  a  lis  pendens  filed  by  the  plaintiff 
should  not  be  canceled,  as  adequate  relief  cannot  be  granted  to 
the  plaintiff  by  the  deposit  of  money  or  an  undertaking  under 
§  1671.  The  plaintiff's  right  to  the  relief  demanded  cannot  be 
determined  upon  affidavits,  but  the  relief  demanded  in  the  com- 
plaint is  controlling.  A  deposit  of  money  or  an  undertaking  by 
the  defendant  is  adequate  relief  under  §  1671  only  when  it  is 
apparent  that  the  only  relief  to  which  the  plaintiff  would  be  enti- 
tled is  a  judgment  for  a  sum  of  money  which  would  be  a  lien 
upon  the  lands.  Wolinshy  v.  Ohun,  111  App.  Div.  536,  97  Supp. 
943. 

The  right  to  a  lis  pendens  is  not  a  property  right.  Where,  in  an 
action  for  specific  performance,  the  plaintiff  shows  that  specific 
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performance  by  the  defendant  is  impossible,  and  that  his  only 
remedy  is  for  damage,  the  court  should  order  the  cancellation  of 
the  lis  pendens  upon  the  defendant  giving  an  undertaking  or 
depositing  moneys  to  insure  the  payment  of  damages.  Bresel  v. 
Browning,  109  App.  Div.  588,  96  Supp.  402. 

A  motion  to  cancel  the  lis  pendens  on  depositing  money  or 
giving  an  undertaking  is  to  be  determined  on  the  allegations  of  the 
complaint.  Kennedy  v.  Hall,  51  Misc.  78,  99  Supp.  162,  affirmed, 
114  App.  Div.  913. 

A  motion  to  cancel  a  notice  of  pendency  on  depositing  money  or 
giving  undertaking  in  action  brought  by  tenant  to  set  aside  a  sur- 
render of  his  lease  on  the  ground  that  it  was  induced  by  fraud,  and 
to  be  restored  to  the  possession  of  the  demised  premises  should  be 
denied.    Schenkein  v.  Horowitz,  51  Misc.  80,  99  Supp.  161. 

A  defendant,  who  was  aggrieved  by  the  failure  of  the  plaintiff 
to  serve  the  summons  after  the  filing  of  a  lis  pendens  within  the 
time  fixed  by  §  1670  should  move  for  the  cancellation  thereof 
under  §  1674,  in  which  case  the  cancellation  is  in  the  discretion 
of  the  court.  When  it  appears  that  the  plaintiff's  failure  to  serve 
the  summons  on  the  defendant  was  due  to  the  fact  that  the  defend- 
ant remained  in  hiding  and  refused  to  disclose  his  residence,  the 
motion  should  be  denied.  Levy  v.  Kon,  114  App.  Div.  795,  100 
Supp.  205. 

In  an  action  to  foreclose  a  prior  mortgage  the  holders  of  a  sub- 
sequent mortgage  have  a  standing  to  move  to  set  aside  the  order 
granted  for  service  by  publication,  for  irregularity.  Brandon  v. 
Yroman,  29  App.  Div.  597,  51  Supp.  943,  reversing  22  Misc.  370, 
50  Supp.  323,  which  holds  that  the  failure  of  plaintiff  to  serve 
the  summons  in  an  action  relative  to  real  property  within  sixty 
days  after  filing  of  lis  pendens  under  §  1670  does  not  invalidate 
the  service  of  the  summons  if  actually  made  thereafter,  but  merely 
nullifies  the  lis  pendens  on  file. 

Failure  of  the  plaintiff  to  serve  any  of  the  defendants  within 
sixty  days  prescribed  by  §  1670  is  good  ground  for  canceling  lis 
pendens  filed.    Cohen  v.  Levy,  27  Misc.  330,  58  Supp.  721. 

When  a  complaint  sets  out  an  action  for  the  specific  performance 
of  a  contract  to  .convey  lands,  the  court  cannot  determine  the  merits 
of  the  action  and  the  right  of  the  plaintiff  to  the  relief  sought  on 
a  motion  to  cancel  a  lis  pendens,  except  where  it  is  manifest  from 
the  complaint  that  specific  performance  is  impossible.     On  such  a 


1774       EEAL  PEOPEETT,  PEOVISIONS  EELATING  TO. 

complaint  the  question  of  the  cancellation  of  the  lis  pnedens  on 
the  defendant's  giving  security  or  depositing  money  is  not  before 
the  court.  McCrum  v.  Lex  Realty  Co.,  113  App.  Div.  58,  98 
Supp.  1021. 

Where  plaintiff  alleged  that  defendant  in  constructing  and 
building  caused  quantities  of  water  and  sewage  to  run  upon  the 
premises  of  plaintiff,  and  demanded  an  injunction  to  prevent  the 
increase  in  the  height  of  the  party  wall  and  encroachment  upon 
plaintiff's  land  and  to  compel  the  removal  of  the  additions  to  the 
party  wall  and  the  restoration  of  the  same  to  its  original  condition, 
and  to  enjoin  the  flow  of  water,  drainage  and  sewage,  it  was  held 
the  action  was  one  within  the  meaning  of  §  1670,  and  that  the 
plaintiff  might  properly  file  lis  pendens  against  the  defendant's 
property.  Moeller  v.  Wolkenberg,  67  App.  Div.  487,  73  Supp. 
890. 

In  an  action  brought  to  enjoin  defendant  from  encroaching  upon 
a  street  and  thereby  interfering  with  the  light,  air  and  access  to 
plaintiff's  premises,  it  is  improper  for  plaintiff  to  file  lis  pendens 
describing  the  land  owned  by  defendant  enjoining  the  street  upon 
which  the  alleged  encroachment  is  made,  as  such  land  is  in  no 
manner  affected  by  the  suit.  Ackerman  v.  True,  44  App.  Div.  106, 
60  Supp.  608. 

The  right  to  file  a  lis  pendens  in  a  proper  action,  that  is,  one  to 
compel  specific  performance  of  an  executory  contract  for  the  sale 
of  real  estate  is  an  absolute  right,  and  the  notice  when  once  filed 
can  be  canceled  only  in  the  cases  prescribed  by  §  1674.  The  court 
has  no  right  or  power  upon  a  motion  to  cancel  to  consider  the 
question  whether  the  action  can  be  maintained,  as  that  question 
is  for  the  trial  or  hearing.  Shandley  v.  Levine,  44  Misc.  23,  89 
Supp.  717,  following  Beeman  v.  Todd,  124  IST.  Y.  114. 

Plaintiffs  sought  to  recover  a  deposit  made  on  a  contract  for 
the  purchase  of  real  estate  together  with  expenses  for  searching 
title,  but  alleged  no  facts  showing  that  he  had  not  a  full  and 
adequate  remedy  at  law;  held,  that  a  lis  pendens  filed  in  the 
action  would  be  canceled.  Krainin  v.  Coffey,  53  Misc.  6,  103 
Supp.  976,  affirmed,  119  App.  Div.  516,  104  Supp.  174. 

Where  an  appeal  to  the  Appellate  Division  taken  by  plaintiff  in 
an  action  of  ejectment  from  a  judgment  dismissing  his  complaint 
upon  the  merits,  is  dismissed  for  failure  to  prosecute  it,  such  judg- 
ment is  a  final  judgment  under  §  1674,  and  defendant  is  entitled 
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as  matter  of  right  to  have  the  notice  of  pendency  canceled.  JdTVis 
V.  American  Forcite  Powder  Mfg.  Co.,  93  App.  Div.  234,  87 
Supp.  742. 

A  motion  to  cancel  lis  pendens  on  the  ground  that  the  action  is 
not  within  the  provisions  of  §  1670  will  be  granted  only  when  it 
appears  from  the  complaint  that  it  is  not  the  purpose  of  the  action 
to  recover  a  judgment  vacating  the  title  to,  or  possession,  use,  or 
enjoyment  of  real  property.  It  is  well  settled  that  if  the  facts  set 
forth  in  the  complaint  do  not  point  to  a  recovery  of  a  judgment 
which  will  affect  the  title  to,  or  the  possession,  use,  or  enjoyment 
of  real  property,  a  lis  pendens  is  im.authorized  and  may  be  can- 
celed of  record.  St.  Regis  Paper  Co.  v.  Santa  Clara  Co.,  62  App. 
Div.  538,  71  Supp.  82.  The  statement  of  facts  in  this  case  is  that 
the  order  appealed  from  was  made  at  Kings  County  Special  Term. 
34  Misc.  428,  same  case,  appears  with  statement  that  decision  was 
made  at  St.  Lawrence  Special  Term,  both  in  April,  1901.  The  de- 
cision, 62  App.  Div.  538,  seems,  however,  to  be  an  affirmance  of 
34  Misc.  428.  The  reversal,  173  jST.  Y.  149,  is  on  appeal  from 
Appellate  Division  reported  66  App.  Div.  617. 

It  is  also  held  in  Brox  v.  Biker,  56  App.  Div.  388,  67  Supp. 
772,  cited,  62  App.  Div.  540,  supra,  that  the  court  has  no  power 
to  cancel  lis  pendens  because  it  is  of  the  opinion,  from  the  allega- 
tions of  the  complaint  that  the  action  cannot  be  maintained  for 
the  purpose  therein  specified ;  if,  however,  there  are  no  allegations 
in  the  complaint  which  would  bring  the  action  within  the  class 
specified  in  §  1670,  the  court  should  cancel  the  lis  pendens,  not- 
withstanding the  fact  that  the  complaint  contains  a  demand  for  a 
judgment,  entirely  foreign  to  the  cause  of  action  alleged,  of  the 
character  specified  in  that  section. 

A  lis  pendens  being  a  public  record,  filed  with  the  clerk  of  the 
court,  is  necessarily  before  the  court  on  a  motion  to  cancel  it,  and 
it  is  iramaterial  whether  or  not  a  copy  thereof  is  presented  to  the 
court.  The  filing  of  an  amended  complaint  will  not  validate  a  lis 
pendens  not  authorized  by  the  complaint  as  it  existed  when  the 
lis  pendens  was  filed.  Brox  v.  Biker,  56  App.  Div.  388,  67  Supp. 
772.  The  Supreme  Court  has  no  general  power  to  discharge  a 
notice  of  pendency  filed  in  an  action  brought  to  foreclose  a 
mechanic's  lien,  and  such  a  motion  must  not  only  be  made  upon 
notice,  but  the  moving  party  must  bring  the  case  within  §  1674  of 
the  Code,  and  among  other  things,  must  show  that  the  time  to 
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appeal  from  the  judgment  has  expired.     Madden  v.  Lennon,  23 
Misc.  79,  50  Supp.  690. 

Under  §  1674  a  defendant  is  entitled  as  a  matter  of  right,  upon 
compliance  therewith,  to  have  the  lis  pendens  canceled  except  that 
the  court  may  exercise  its  discretion  where  the  plaintiff  "  unreason- 
ably neglects  to  proceed  in  the  action."  Where  a  notice  of  pen- 
dency of  action  is  filed,  the  facts  required  by  §  1674  must  exist 
before  the  court  is  authorized  on  motion  to  cancel  such  notice. 
That  is,  the  time  to  appeal  from  the  final  judgment  must  have 
expired  or  the  plaintiff  must  have  iinreasonably  neglected  to  pro- 
ceed with  the  action.  Fitzsimmons  v.  Drought,  15  App.  Div.  413, 
44  Supp.  453. 

If  there  be  any  doubt  as  to  the  right  of  a  plaintiff  in  an  action 
to  file  a  lis  pendens  therein,  the  question  should  not  be  decided  on 
a  motion  to  cancel  such  lis  pendens.  Smadbech  v.  Law,  106  App. 
Div.  552,  94  Supp.  797. 

Defendant  in  an  action  by  a  vendee  for  specific  performance 
for  sale  of  land,  is  not  entitled  to  cancellation  of  the  lis  pendens 
on  giving  an  vmdertaking  to  secure  payment  of  any  judgment 
plaintiff  may  recover  until  determination  of  the  question  at  issue 
whether  defendant's  title  is  a  marketable  title.  Mishkind-Feinberg 
Realty  Co.  v.  Sidorshy,  115  App.  Div.  115,  100  Supp.  714. 

On  a  motion  to  cancel  a  lis  pendens  on  giving  seciirity,  the  court 
cannot  look  into  the  facts  as  on  a  trial,  nor  search  the  complaint 
as  on  a  demurrer,  it  being  sufficient  to  require  a  denial  of  the 
motion  if  the  complaint  shows  on  its  face  a  suit  affecting  title  to 
real  estate.  Werner  v.  Jackson,  115  App.  Div.  176,  100  Supp. 
763.  In  Occidental  Realty  Co.  v.  Palmer,  117  App.  Div.  505,  102 
Supp.  648,  it  is  said  in  opinion  of  Scott,  J.,  that  any  practical 
objection  to  the  existence  of  a  vendee's  lien  based  upon  the  sup- 
posed inconvenience  to  the  vendor  of  having  a  lis  pendens  filed 
against  his  property  has  been  removed  by  the  amendment  to  §  1671, 
which  permits  such  lis  pendens  to  be  canceled  upon  the  giving  of 
proper  security. 

ARTICLE  VII. 

EFFECT  OF  NOTICE  OF  PENDEITCT. 

§  167 1  (in  pari).   Effect  of  notice,  1776. 
§  1685.  Liability  of  purchaser  pending  an  action,  1777. 
§    1671.   Effect  of  notice. 

Where  a  notice  of  the  pendency  of  an  action  may  be  filed,  as  prescribed  in  the 
last  section,  the  pendency  of  the  action  is  constructive  notice,  from  the  time  of 
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SO  filing  the  notice  only,  to  a  purchaser  or  incumbrancer  of  the  property 
affected  thereby,  from  or  against  a  defendant,  with  respect  to  whom  the  notice 
is  directed  to  be  indexed,  as  prescribed  in  the  next  section.  A  person,  whose 
conveyance  or  incumbrance  is  subsequently  executed,  or  subsequently  recorded, 
is  bound  by  all  proceedings  taken  in  the  action,  after  the  filing  of  the  notice, 
to  the  same  extent  as  if  he  was  a  party  to  the  action.     •     »     * 

§    1685.   Iiiability  of  purchaser  pending  an  action. 

If  the  defendant,  in  an  action  of  ejectment  or  an  action  for  dower,  aliens  the 
real  property  in  question,  after  the  filing  of  a  notice,  as  specified  in  section 
1670  of  this  act,  and  an  execution  against  him  for  the  plaintiff's  damages  is 
returned  wholly  or  partly  unsatisfied,  an  action  may  be  maintained  by  the 
plaintiff  against  any  person  who  has  been  in  possession  of  the  property,  under 
the  defendant's  conveyance,  to  recover  the  unsatisfied  portion  of  the  damages, 
for  a  time  not  exceeding  that,  during  which  he  possessed  the  property. 

After  the  filing  of  a  lis  pendens  in  an  action  of  partition  a  per- 
son cannot  obtain  from  a  party  to  the  action,  by  means  of  a  power 
of  sale  in  a  will,  a  title  superior  to  and  which  will  supersede  the 
judgment.  Shannon  v.  Pentz,  1  App.  Div.  331,  37  N.  Y.  Supp. 
304,  72  St.  Eep.  643.  Section  1671  does  not  apply  to  defendants 
actually  served  with  process,  but  is  a  statutory  substitute  for  actual 
notice  to  subsequent  purchasers  and  incumbrancers.  Parker  v. 
8elye,  3  App.  Div.  150. 

The  doctrine  applicable  to  lis  pendens  is  based  upon  the  theory 
of  public  policy,  that  while  a  suit  is  pending  there  should  be  no 
change  in  the  existing  state  of  things,  and  its  purpose  is  to  give 
effect  to  the  right  ultimately  established  by  the  judgment,  and  its 
office  is  to  carry  into  effect  rule  that  pending  the  suit  nothing  shall 
be  changed.  Crocker  v.  Lewis,  79  Hun,  400,  affirmed,  144  E^.  Y. 
140. 

After  the  filing  of  a  lis  pendens  against  real  property,  it  is  out 
of  the  power  of  the  owner  thereof  to  deprive  the  person  filing  the 
same  of  any  right  in  such  property,  by  an  alienation  thereof  by 
mortgage  or  otherwise.  Any  person  to  whom  such  property  is 
mortgaged  subsequent  to  the  filing  of  such  lis  pendens  is  bound 
by  all  the  proceedings  in  the  action  wherein  the  lis  pendens  was 
filed,  subsequent  to  the  filing  thereof,  to  the  same  extent  as  though 
he  had  been  made  a  party  to  the  action.  Under  §  1671  of  the 
Code,  notice  of  pendency,  in  an  action  to  restrain  the  violation  of 
a  covenant  restricting  use  of  land,  does  not  give  a  judgment  in 
favor  of  plaintiff  for  costs,  priority  over  a  mortgage  on  the  land, 
given  and  recorded  after  the  filing  of  such  notice  and  before  the 
rendition  of  such  judgment.  Crocker  v.  Lewis,  144  N.  Y,  140, 
Actions.  Vol.  1—112 
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63  St.  Kep.  31,  affirming  61  St.  Eep.  503,  79  Hun,  400,  29  Supp. 

798. 

As  to  the  effect  of  filing  lis  pendens,  see  elaborate  discussion  by 
Commissioner  Dwight,  in  Holbrook  v.  N.  J.  Zinc  Co.,  57  N.  Y. 
616 ;  Lamoni  v.  Cheshire,  65  N.  Y.  30,  supra.  The  only  office  of 
a  lis  pendens  is  to  give  constructive  notice  to,  and  to  bind  by  the 
subsequent  proceedings,  those  who  may  deal  "with  defendant, 
with  respect  to  the  property  involved  in  the  action  during  the 
pendency,  and  before  final  judgment.  Sheridan  v.  Andrews,  49 
]Sr.  Y.  478.  It  is  a  statute  substitute  for  actual  notice,  Hall  v. 
Nelson,  14  How.  32,  and  is  as  effectual  against  any  disposition  of 
the  property  as  an  injunction.  Stephenson  v.  Payer  weather,  21 
How.  449. 

The  filing  of  a  lis  pendens  is  merely  a  statutory  substitute  for 
actual  notice  to  subsequent  purchasers  and  incumbrancers  of  the 
existence  of  plaintiff's  claim,  and  that  he  has  commenced  an 
action  to  enforce  it  upon  the  lands ;  whoever  purchases  such  lands 
afterwards  buys  with  notice  equivalent  to  actual  knowledge  of 
these  facts.  Chapman  v.  West,  17  'N.  Y.  125 ;  Hall  v.  Nelson, 
23  Barb.  88.  The  assignee  of  a  mortgage  is  affected  by  a  notice  of 
pendency.  Hovey  v.  Hill,  3  Lans.  167.  In  an  action  to  foreclose 
a  mortgage,  a  grantee  subsequent  to  the  filing  of  the  lis  pendens 
is  bound  by  all  the  proceedings  in  the  action  to  the  same  extent 
as  if  he  were  a  party,  and  his  equity  of  redemption  is  cut  off  by 
the  decree.  Weyh  v.  Boylan,  63  How.  72,  affirming  62  How.  397. 
Parties,  and  all  in  privity  with  them,  are  bound.  Craig  v.  Ward, 
3  Keyes,  387,  affirming  36  Barb.  377.  A  purchaser  pendente  lite 
does  not  vary  the  rights  of  the  parties  to  the  suit.  Murray  v. 
Lilburn,  2  Johns.  Ch.  441 ;  Hendricks  v.  Andrews,  7  Wend.  152. 
Where  notice  of  pendency  of  action  is  not  filed  in  the  clerk's  office, 
it  was  said,  in  Wiswall  v.  McGowan,  Hoff.  Ch.  125,  reversed  on 
other  grounds,  2  Barb.  270,  that  a  bona  fide  purchaser  is  not 
affected  although  his  deed  be  not  recorded  at  the  time  of  the 
commencement  of  the  suit.  A  like  rule  was  held  in  Hall  v. 
Nelson,  23  Barb.  88 ;  but  as  the  Code  now  stands  the  filing  of  a 
lis  pendens  is  constructive  notice  to  a  purchaser  of  the  equity 
of  redemption  who  took  a  conveyance  prior  to  the  filing,  but 
whose  conveyance  was  recorded  subsequent  to  such  filing,  and  he  is 
bound  by  all  the  proceedings  taken  in  the  action  thereafter,  to  the 
same  extent  as  if  he  were  a  party  to  the  action.     Kindherg  v. 
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Freeman,  39  Hun,  466,  affirmed,  109  IST.  Y.  653.  Same  rule  held 
in  Batterman  v.  Albright,  6  St.  Eep.  334;  Spencer  v.  Berdell,  45 
Hun,  179;  AyrcMlt  v.  Murphy,  54  N.  Y.  203.  A  party  not 
claiming  under  one  of  the  parties  to  the  suit  is  not  bound  by  a 
lis  pendens.     Thompson  v.  Clarh,  4  Hun,  164. 

A  lis  pendens  only  aflfects  voluntary  alienation  by  the  defendant 
in  the  suit ;  it  does  not  affect  persons  claiming  in  hostility  to  his 
title,  such  as  a  purchaser  at  a  sale  for  unpaid  taxes.  Becker  v. 
Howard,  4  Hun,  359;  s.  c,  66  K  Y.  5.  The  object  of  a  lis 
pendens  is  to  give  notice  to  those  who  claim  under  defendant,  and 
the  object  is  not  to  make  the  judgment  affect  others  than  the 
defendant  and  those  claiming  under  him.  Thompson  v.  Clark,  4 
Hun,  164.  The  maxim  pendente  lite  nihil  immovetur  prevails  to 
the  extent  that  whoever  purchases  or  acquires  title  pendente  lite 
takes  it  subject  to  any  decree  which  may  be  made  in  respect  to  it 
in  the  pending  suit.  Zeiter  v.  Bowman,  6  Barb.  133 ;  People  v. 
Connelly,  8  Abb.  128 ;  Harrington  v.  Slade,  22  Barb.  161.  Actual 
notice  to  a  purchaser,  of  a  lis  pendens  affecting  the  property 
purchased,  arrests  all  further  proceedings  toward  the  completion 
of  the  purchase.  Griswold  v.  Miller,  15  Barb.  520.  Where  a 
party  having  notice  of  a  suit,  to  reach  the  equitable  interests  of  a 
judgment  debtor  in  lands,  purchases  such  lands  and  enters  upon 
and  improves  the  same,  he  cannot  come  into  equity  for  relief  to 
have  his  improvements  discharged  from  the  lien  of  the  decree 
entered  against  the  land,  nor  can  such  lien  be  discharged  by  the 
payment  of  a  sum  of  money  to  the  value  of  the  lands  without  such 
improvements.     Patterson  v.  Brown,  32  E".  Y.  81. 

The  section  of  the  old  Code,  from  which  §  1671  was  taken,  was 
said  in  Slattery  v.  Schwannecke,  44  Hun,  79,  to  have  been  enforced 
and  carried  into  effect  according  to  the  import  of  the  language 
used  in  its  enactment,  citing  Stern  v.  O'Connell,  35  'N.  Y.  104 ; 
Lamont  v.  Cheshire,  65  E".  Y.  30.  In  the  latter  case  it  was  held 
that  the  filing  of  a  lis  pendens  has  no  greater  effect  than  making 
tim  a  party  would  have.  If  no  relief  could  be  obtained  against 
him  in  the  action,  no  right  is  acquired  by  such  filing.  A  judg- 
ment docketed  subsequently  to  the  filing  of  a  lis  pendens  in  a 
foreclosure  suit,  and  service  of  the  summons  on  one  of  the 
defendants  is  a  subsequent  incumbrance,  the  judgment  creditor 
IS  bound  by  the  decree,  although  not  made  a  party.  Fuller  v. 
Scribner,  76  K  Y.  190.     By  this  section  all  lienors  are  bound  by 
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the  proceedings  subsequent  to  the  filing  of  the  lis  pendens,  the 
same  as  if  they  were  parties  to  the  action.  Substituted  service  for 
that  purpose  is  equivalent  to  personal  service,  and  if  made  on  the 
sixty-first  day  after  filing  lis  pendens,  is  in  time.  Cribbon  v.  Freel, 
93  N.  Y.  93.  The  lis  pendens  in  an  action  for  the  specific 
performance  of  a  contract  for  the  sale  of  land  having  been  filed 
before  another  judgment  was  recovered  in  another  action  against 
the  same  defendant,  held,  that  such  judgment  was,  as  to  the  land 
contracted  to  be  sold,  subject  to  the  one  subsequently  recovered 
in  the  suit  for  specific  performance,  which  was  a  specific  lien 
on  the  land.  Hull  v.  Spratt,  1  Hun,  298.  Actual  notice  is  not 
less  effectual  to  an  incumbrancer  than  before  the  statute  as  to  lis 
pendens.     Oriswold  v.  Miller,  15  Barb.  520 ;  Brown  v.  Goodwin, 

1  Abb.  ]Sr.  C.  452.  A  lis  pendens,  where  the  action  has  been 
compounded  and  settled  by  the  parties,  is  no  valid  objection  to  the 
title.  Wilsey  v.  Dennis,  44  Barb.  354;  Niebuhr  v.  Schreyer,  1  St. 
Eep.  626. 

The  effect  of  the  notice  is  to  bind  all  subsequent  purchasers  and 
lienors,  but  not  to  affect  prior  incumbrancers.    Siuyvesant  v.  Hall, 

2  Barb.  Ch.  151;  Lament  v.  Chesire,  65  N.  Y.  30;  Chapman  v. 
West,  17  K  Y.  125;  Mayer  v.  Hinman,  13  N.  Y.  180;  DwigU 
V.  Phillips,  48  Barb.  116;  Fuller  v.  Scribner,  16  Hun,  130, 
affirmed,  76  IST.  Y.  190;  Weyh  v.  Boylan,  63  How.  72;  Cleveland 
V.  Boerum,  23  Barb.  201,  affirmed,  24  N.  Y.  613.  All  persons 
having  subsequent  liens  are  bound,  whether  parties  to  the  action 
or  not.  Kipp  v.  Brandt,  49  How.  358;  Stern  v.  O'Connell,  35 
N.  Y.  104. 

The  general  principle  that  a  party  who  takes  title  pendente  lite, 
takes  subject  to  the  action  in  progress  and  need  not  be  made  a 
party,  is  recognized  in  Zeiter  v.  Bowman,  6  Barb.  133 ;  Cleveland 
V.  Boerum,  24  IST.  Y.  617 ;  Hoyden  v.  BucUin,  9  Paige,  512.  The 
right  to  file  is  absolute  in  all  actions  affecting  real  estate.  Mills 
V.  Bliss,  55  W.  Y.  139. 

A  notice  of  pendency  duly  recorded  does  not  make  the  title 
defective  nor  create  a  lien  on  the  land.  So  held  where  a  suit  had 
been  pending  in  chancery  for  forty-six  years  and  no  steps  had 
been  taken  adversely  to  the  defendant.  A  purchaser  pending  the 
litigation,  if  he  buys  in  good  faith  and  without  actual  notice  of 
the  claims  of  the  litigants,  is  not  affected  by  the  suit  unless  it  has 
been  prosecuted  with  due  diligence.    Hayes  v.  Nourse,  114  N.  x. 
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595.  The  provisions  of  this  section  do  not  include  a  case  where 
the  purchaser  or  incumbrancer  has,  in  fact,  become  possessed  of 
the  premises.  Where  the  persons  so  in  possession  are  not  made 
parties  to  the  action,  a  complete  title  with  an  immediate  right  of 
possession  cannot  be  given  to  the  purchaser  at  the  sale,  and  he  is 
entitled  to  be  relieved  from  purchase.  Welsh  v.  Sclioen,  36  St. 
Rep.  538.  The  filing  of  a  notice  of  pendency  is  constructive  notice 
to  a  purchaser  from  a  defendant  from  the  time  of  filing,  and  a 
person  whose  conveyance  is  subsequently  recorded  is  bound  to  the 
same  extent  as  if  he  were  a  party,  but  it  seems  that  if  plaintiff  is 
aware  of  the  title,  the  person  holding  it  must  be  a  party  to  be 
bound.     Bell  v.  Gittere,  14  St.  Eep.  61. 

Where  a  receiver  is  appointed  in  proceedings  supplementary  to 
execution  under  a  judgment  recovered  subsequent  to  the  com- 
mencement of  the  action  by  the  judgment  debtor,  who  recovered 
real  estate  conveyed  by  him  under  an  absolute  deed,  which  is 
claimed  to  be  a  mortgage,  after  the  filing  of  a  lis  pendens  in  such 
action,  such  receiver  is  bound  by  the  judgment  subsequently  recov- 
ered, to  the  same  extent  as  if  he  had  been  substituted  as  the 
plaintiff.  Spencer  v.  Berdell,  45  Hun,  179.  In  Connor  v.  Connor, 
36  St.  Rep.  823,  the  rule  is  reiterated  that  a  person  whose  convey- 
ance is  executed  or  recorded  after  filing  of  notice  of  pendency,  is 
bound  by  all  proceedings  taken  in  the  action  after  the  filing  of  the 
notice,  to  the  same  extent  as  if  he  were  a  party  to  the  action. 
Fuller  V.  Scrihner,  76  E".  Y.  190;  Kindherg  v.  Freeman,  39  Hun, 
466,  affirmed,  109  JST.  Y.  653.  The  rule  is  applied  in  Powell  v. 
Jenkins,  14  Misc.  85. 

The  provisions  of  §  1671,  to  the  effect  that  a  person  whose  con- 
veyance of  incumbrance  is  executed  or  recorded  after  the  filing  of 
the  complaint  and  the  notice  of  pendency  of  the  action,  shall  be 
bound  by  any  proceedings  taken  thereafter  in  the  action  as  if  a 
party,  includes  only  cases  where  no  more  has  been  done  than  the 
making  and  delivery  of  the  conveyance  or  incumbrance,  and  not 
to  a  case  v/here  the  purchaser  or  incumbrancer  has,  in  fact,  prior 
to  the  filing  of  the  notice  of  pendency,  become  possessed  of  the 
premises.  Such  possession  is  notice  as  complete  as  recording  of 
the  instrument  itself  could  be  as  to  all  persons  dealing  with  or 
proceeding  against  the  party.  Welch  v.  Schoen,  59  Hun,  356 ; 
s.  c,  36  St.  Eep.  539. 
It  was  contemplated  by  the  provisions  of  the  Code  of  Pro- 
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cedure,  in  reference  to  filing  lis  pendens,  that  those  whose  convey- 
ances or  incumbrances  appeared  by  the  record  should  be  made 
parties  in  order  to  charge  with  the  result  of  the  action  those 
holding  under  or  through  them  not  made  parties,  whose  interests 
do  not  so  appear  at  the  time  of  such  filing.  It  seems  a  judgment 
in  foreclosure  is  effectual  to  bar  the  right  of  redemption  of 
grantee  not  made  a  party  whose  deed  was  subsequent  to  the 
mortgage  and  prior  to  the  commencement  of  foreclosure  suit,  but 
was  not  recorded  until  after  the  filing  of  the  notice  of  pendency, 
at  least  where  the  plaintiff  in  such  action  had  no  actual  notice  at 
the  time  of  its  commencement  of  such  unrecorded  deed.  Kur- 
sheedt  v.  Union  Dime  Savings  Inst.,  118  N.  Y.  358. 

A  purchaser  of  land  who  takes  a  conveyance  pending  an  action 
of  trespass  between  the  grantor  and  another,  in  which  issue  of  title 
has  been  made,  is  not  concluded  by  a  subsequent  judgment  in  that 
action.  It  seems  the  doctrine  of  lis  pendens,  either  under  the  Code 
or  at  common  law,  does  not  apply  to  such  an  action,  as  it  is  not 
brought  to  procure  a  judgment  affecting  the  title  or  possession  of 
the  land,  although  they  may  in  certain  cases  be  affected  thereby, 
and  a  grantee  of  a  party  acquires  no  interest  by  his  deed  in  the 
subject-matter  of  the  pending  litigation.  Hailey  v.  Ano,  136  N.  Y. 
569.  As  to  whether  a  substituted  service  of  a  summons  is  equiva- 
lent to  a  personal  service  under  §  1670,  see  Ferris  v.  Plummer, 
46  Hun,  515,  12  St.  Eep.  652.  A  lis  pendens  filed  in  an  action 
for  specific  performance  of  an  agreement  to  sell  land,  the  complaint 
in  which  expressly  excludes  certain  premises,  is  no  notice  to  one 
who  takes  a  mortgage  pending  the  action,  and  his  rights  are  not 
affected  by  their  subsequent  inclusion  in  the  judgment  and  sale  by 
subsequent  parties  to  such  action.  Olipha/nt  v.  Burnes,  146  N.  Y. 
218,  40  N".  E.  Eep.  980,  66  St.  Eep.  594. 

A  lis  pendens  filed  in  an  action  to  obtain  an  adjudication  that 
certain  real  estate  is  subject  to  easements,  operates  to  render 
mortgages  taken  pending  the  action  subject  to  the  conditions 
contained  in  the  judgment,  but  does  not  make  the  costs  recovered 
in  such  action  a  lien  prior  to  such  mortgages.  Crocker  v.  Lewis, 
79  Hun,  400,  61  St.  Eep.  503,  29  Supp.  798,  affirmed,  144  IST.  Y. 
140.  Omission  to  file  a  lis  pendens  affords  no  defence  to  the 
parties  in  an  action  on  a  bond  given  to  discharge  a  mechanic's  lien, 
since  they  have  actual  notice.  Sheffield  v.  Robinson,  73  Hun, 
173 ;  Sheffield  v.  Early,  57  St.  Eep.  146,  25  Supp.  1098.    It 
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seems  that  in  proceedings  upon  a  reference  of  a  claim  against  a 
decedent,  a  notice  of  pendency  of  action  may  be  filed  for  the 
purpose  of  preserving  the  right  to  recourse  against  the  decedent's 
land,  upon  the  establishment  of  the  plaintiff's  claim.  Matter  of 
Bingham,  127  K  Y.  296 ;  Matter  of  Brigham,  38  St.  Kep.  765. 

In  an  action  against  an  elevated  railroad  where  the  plaintiff 
conveyed  the  fee  during  the  action,  but  his  grantees  refused  to 
grant  a  release,  requiring  as  a  condition  the  payment  of  a  suitable 
sum,  it  was  held,  that  the  grantees  of  the  plaintiff  were  as  much 
bound  by  judgment  as  though  they  had  been  parties  to  the  action, 
the  pendency  of  the  action  being  in  the  nature  of  a  lis  pendejis. 
Moss  V.  iV.  Y.  Elevated  By.  Co.,  27  Abb.  318. 

The  note  to  this  case  refers  to  the  rule  laid  down  in  2  Abb.  N. 
Pr.  and  Forms,  19,  to  the  effect  that  a  lis  pendens  does  not  create 
a  lien  but  restricts  it,  merely  providing  that  any  purchaser  of  a 
defendant  shall  be  bound  unless  he  became  such  by  record  after 
the  time  of  due  filing.  The  omission  of  the  case  of  a  purchaser 
from  the  plaintiff  leaves  such  a  purchaser  under  the  judicial  rule 
and  he  is  bound  by  the  mere  pendency  of  the  suit.  No  authority 
is  cited,  however,  but  a  reference  is  made  to  a  dictum  to  the 
contrary. 

It  was  a  general  rule  that,  independent  of  statutory  provisions, 
a  purchaser  of  real  estate,  pending  a  suit  affected  by  it,  was  bound 
by  the  decree,  and  that  the  suit  itself  was  constructive  notice; 
consequently  any  rights  acquired  in  land  after  the  commencement 
of  an  action  affecting  the  title  were  subordinate  to  those  of  the 
plaintiff  in  such  action,  and  this  although  the  purchaser  might 
never  have  heard  of  the  suit.  Murray  v.  Ballou,  1  Johns.  Ch. 
566,  cited  Gerard's  Titles  to  Eeal  estate  (4th  ed.)  874. 

In  Arnold  v.  Trevirarms,  78  App.  Div.  589,  79  Supp.  732,  it  is 
questioned  whether  the  filing  of  a  lis  pendens  in  an  action  to  set 
aside  a  conveyance  is  essential  to  the  obtaining  of  a  specific  lien 
upon  the  property  so  vacated. 

The  equitable  doctrine  of  notice  of  lis  pendens  does  not  apply  to 
shares  of  corporate  stock.  American  Press  Association  v.  Brant- 
ingham,  75  App.  Div.  435,  78  Supp.  305 ;  s.  c,  173  N".  Y.  601, 
following  Leitch  v.  Wells,  48  N.  Y.  585,  613 ;  Holbrooh  v.  N.  J. 
Zinc  Co.,  57  K  Y.  632. 

A  lis  pendens  does  not  in  itself  constitute  a  cloud  or  incum- 
brance upon  lands,  and  the  question  as  to  whether  the  title  to  such 
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lands  is  marketable  depends  on  the  validity  of  the  claim  repre- 
sented by  the  lis  pendens.  Baecht  v.  Hervesy,  115  App.  Div.  509, 
101  Supp.  413. 

The  provisions  of  §  1671,  providing  for  the  cancellation  of  a 
notice  of  pendency  of  action  upon  making  a  deposit  or  giving  an 
undertaking,  do  not  apply  to  a  proceeding  brought  under  the 
provisions  of  the  Building  Code  of  the  city  of  ]^ew  York. 

Where  it  appears  in  an  action  brought  by  the  city  of  New  York 
that  the  plaintiff  is  entitled  to  other  relief  than  a  judgment  for  a 
sum  of  money  and  for  a  sale  of  the  property  mentioned  in  the 
complaint,  adequate  relief  would  not  be  secured  by  a  deposit  of 
money  or  an  undertaking;  and  for  that  reason  the  notice  of 
pendency  should  not  be  canceled.  City  of  New  York  v.  Holding, 
57  Misc.  146, 

A  person  about  to  take  a  mortgage  upon  property  of  which  the 
proposed  mortgagor  is  in  possession,  who  obtains  from  the  clerk  of 
the  county  in  which  the  premises  are  situated  an  official  search 
showing  there  is  no  incumbrance  upon  or  defect  in  the  title,  is 
entitled  to  rely  upon  the  search,  in  the  absence  of  actual  notice 
of  facts  impeaching  it.  In  that  case  a  notice  of  pendency  was 
filed  but  not  indexed  in  the  name  of  the  mortgagor.  The  mort- 
gagee took  the  property,  relying  upon  the  search  made  by  the 
county  clerk,  which  did  not  disclose  the  filing  of  the  lis  pendens 
against  the  mortgagor.  It  was  held  that  the  notice  of  pendency 
became  operative  in  favor  of  the  plaintiff  in  the  action  in  which 
it  was  filed,  from  the  time  that  it  was  filed,  without  reference  to 
the  duty  of  the  clerk  to  index  the  names  of  the  defendants  therein ; 
that  the  county  clerk  in  ofiice  at  the  time  the  lis  pendens  was  filed 
was  liable  for  negligence  for  failing  to  index  it  as  required  by 
§  1672.    Hariwell  v.  Riley,  47  App.  Div.  154,  62  Supp.  317. 

Notice  of  pendency  filed  in  an  action  is  notice  to  all  the  world, 
to  beware  of  acquiring  any  of  the  rights  of  the  subject-matter  in 
that  litigation  from  any  of  the  parties  thereto,  but  the  rights  of 
a  person  not  a  party  are  in  nowise  affected  by  such  notice.  Jaycox 
V.  Smith,  17  App.  Div.  146,  45  Supp.  299,  citing  Kursheedt  v. 
TJ.  D.  8.  Institution,  118  IST.  Y.  358 ;  Eayes  v.  Bourse,  114  N.  Y. 
595. 

A  lis  pendens  filed  in  connection  with  proceeding  to  sell  the 
real  property  of  a  decedent  has  no  force  or  effect,  as  there  is 
nothing  in  the  Code  which  authorizes  filing  of  a  lis  pendens  m 
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proceedings  of  that  character.     Olyphant  v.  Phyfe,  48  App.  Dlv. 
1,  62  Supp.  688,  affirmed  on  opinion  below,  166  JST.  Y.  630. 

While  an  order  setting  aside  a  lis  pendens  for  failure  to  proceed 
is  in  force,  plaintiff  has  no  right  to  file  another  Us  pendens  in  the 
action.     Cohen  v.  BathowsJcy,  43  App.  Div.  196,  59  Supp.  344. 

The  provisions  of  §  1671  do  not  extend  the  doctrine  of  res 
adjudicata  to  persons  not  parties.  It  embraces  only  such  matters 
as  are  actually  litigated  and  binds  only  to  the  extent  of  proceedings 
actually  taken.  Penn.  Steel  Co.  v.  Title  Giuirantee  &  T.  Co.,  50 
Misc.  51,  100  Supp.  299.  The  filing  of  a  notice  of  pendency  as  to 
a  party  who  has  no  actual  notice  of  the  action  has  only  the  effect 
of  binding  him  by  a  judgment  which  may  be  entered  in  the  action 
in  which  it  is  filed,  and  where  no  judgment  is  entered  therein  the 
notice  is  ineffective.  Todd  v.  Eighmie,  10  App.  Div.  142,  41 
Supp.  1013. 

AETICLE    VIII. 

JtrDGMENT  FOR  SALE,  WHERE  TO  BE  ENTERED. 

§  1677.  Judgment  to  be  entered  in  county  ixrheTe  real  property- 
is  situated. 

Where  real  property,  sold  by  virtue  of  a  judgment,  rendered  in  an  action 
specified  in  the  last  section,  is  situated  in  a  county,  other  than  that  in 
which  the  judgment  is  entered,  the  judgment  must  be  also  entered  in  the  ofBce 
of  the  clerk  of  the  county  wherein  the  property  is  situated,  before  the  pur- 
chaser can  be  required  to  pay  the  purchase  money,  or  to  accept  a,  deed.  The 
clerk  of  the  latter  county  must  enter  it  in  the  judgment  book  kept  by  him, 
upon  filing  with  him  a  notice  thereof,  certified  by  the  clerk  with  whom  it  is 
entered. 

AETICLE    IX. 

SALE,   HOW   ADVERTISED  AND   CONDUCTED. 

Suid.  I.   The  referee,  1786. 

Rule  79.   Who  may  be  referee,  1786. 

Rule  61.  (^Lasi  sentence.')     Selection  of  referee,  I'jM. 

Subd.  2.  Notice  of  sale,  1786. 

§  1678.  Sale ;  notice  of;  how  conducted,  1786. 

§1434.  Notice  of  sale  of  real  property  ;  how  given,  1787. 
Rule  62.  Sale  of  land  in  the  cities  of  New    York,   Brooklyn  and  Buffalo 

under  judgment  or  order,  1787. 
Rule  1^.  —  First  department,  special  rules,  1787. 
Subd.  3.   Conduct  of  sale  and  proceedings  before  conveyance,  1792. 

§  1384.  Sale  on  execution,  etc.;  when  and  ho^v  conducted,  1792. 
Rule(,'j.  Stay  of  sale  in  partition  or  foreclosure ;  notice,  1792. 
Subd.  4.  Sale,  when  made  in  parcels,  1798. 
Subd.  5.  Sale  in  the  inverse  order  of  alienation,  1803. 
Subd.  6.    Trustee  not  to  purchase,  1 808. 

§  1679.  Purchases  by  certain  officers  prohibited;  penalty,  1808. 

Note.  —  Precedents  for  procedure  connected  with  sale  of  real  estate  are 
raven  under  both  "  Partition  "  and  "  Foreclosure  "  under  title  "  Sale." 
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Sub.  1.    The  Beferee. 

Rule   79.  WHo  may  be  referee. 

Except  in  cases  provided  for  by  section  1011  of  the  Code  of  Civil  Procedure, 
no  person,  unless  he  is  an  attorney  of  the  court  in  good  standing,  shall  be 
appointed  sole  referee  for  any  purpose  in  any  pending  action  or  proceeding. 
Nor  shall  any  person  be  appointed  a  referee  who  is  the  partner  or  clerk  of  the 
attorney,  or  counsel,  of  the  party  in  whose  behalf  such  application  for  such 
appointment  is  made,  or  who  is  in  any  way  connected  in  business  with  such 
attorney  or  counsel,  or  who  occupies  the  same  ofBce  with  such  attorney  or 
counsel. 

Rule    61.    [Last  sentence.]    Selection  of  referee. 

"  The  referee  to  be  appointed  in  foreclosure  cases,  to  compute  the  amount 
due  or  to  sell  mortgaged  premises,  shall  be  selected  by  the  court  and  the  court 
shall  not  appoint  as  such  referee  a  person  nominated  by  the  party  to  the  action 
or  his  counsel." 

The  court  cannot  appoint,  as  referee  to  sell,  the  notary  before 
whom  the  affidavit,  on  which  the  application  for  a  reference  was 
based,  is  verified.     Stewart  v.  Bogart,  2  Law  Bull.  94. 

Section  1243  provides,  where  a  referee  is  appointed  by  the  court 
to  sell  real  property,  the  court  may  provide  for  his  giving  such 
security  as  the  court  deems  just,  for  the  proper  application  of  the 
money  received  upon  the  sale;  or  for  the  payment  thereof  by  the 
purchaser  directly  to  the  person  or  persons  entitled  thereto,  or  their 
attorneys. 

The  duties  of  a  referee  appointed  to  sell  are  purely  ministerial 
and  he  cannot  vary  the  judgment  in  prescribing  the  terms  of  sale. 
O'Donnell  v.  Lindsay,  39  IST.  Y.  Super.  523 ;  People  v.  Bergen,  53 
'N.  Y.  404,  15  Abb.  (¥.  S.)  97.  If  he  neglects  to  proceed  with 
reasonable  speed,  the  court  will  give  further  directions  on  applica- 
tion of  any  person  interested.    Kelly  v.  Israel,  11  Paige  Ch.  147. 

Sub.   2.     Notice  of  Sale. 

§    1678.    Sale;  notice  of;  boTV  conducted. 

A  sale  made  in  pursuance  of  any  provision  of  this  title,  must  be  at  public 
auction  to  the  highest  bid'der.  Notice  of  such  sale  must  be  given  by  the  officer 
making  it,  as  prescribed  in  section  1434  of  this  act  for  the  sale  by  a  sheriff  of 
real  property,  by  virtue  of  an  execution,  unless  the  property  is  situated  wholly 
or  partly  in  a  city  in  which  a  daily,  semi-weekly  or  tri-weekly  newspaper  is 
published,  and,  in  that  case,  by  publishing  notice  of  the  sale  in  such  a  daily, 
semi-weekly  or  tri-weekly  paper,  at  least  twice  in  each  week  for  three  suc- 
cessive weeks,  or  in  a  weekly  paper  published  in  a  city,  once  in  each  of 
the  six  weeks,  immediately  preceding  the  sale,  or  in  the  counties  of  New 
York  and  Kings  in  two  such  daily  papers.  If  the  oflScer  appointed  to  make 
such  sale  does  not  appear  at  the  time  and  place,  where  such  sale  has  been 
advertised  to  take  place,  then  in  that  case  the  attorney  for  the  plaintiff  may 
postpone  or  adjourn  such  sale,  not  to  exceed  four  weeks,  during  which  time 
such  attorney  may  make  application  to  the  court  to  have  another  person 
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appointed  to  make  such  sale.  Notice  of  the  postponement  of  the  sale  must  be 
published  in  the  paper  or  papers  wherein  the  notice  of  sale  was  published. 
The  terms  of  the  sale  must  be  made  known  at  the  sale,  and  if  the  property, 
or  any  part  thereof,  is  to  be  sold  subject  to  the  right  of  dower,  charge  or 
lien,  that  fact  must  be  declared  at  the  time  of  the  sale.  If  the  property 
consists  of  two  or  more  distinct  buildings,  farms  or  lots  they  shall  be  sold 
separately,  unless  otherwise  ordered  by  the  court;  and  provided,  further,  that 
where  two  or  more  buildings  are  situated  on  the  same  city  lot,  they  be  sold 
together. 

§   1434.    [Am'd,  1896.]  Xotice  of  sale  of  real  property;  how  given. 

The  sheriff  who  sells  real  property,  by  virtue  of  an  execution,  must  pre- 
viously give  public  notice  of  the  time  and  place  of  the  sale,  as  follows : 

1.  A  written  or  printed  notice  thereof  must  be  conspicuously  fastened  up, 
at  least  forty-two  days  before  the  sale,  in  three  public  places,  in  the  town  or 
city  where  the  sale  is  to  take  place,  and  also  in  three  public  places,  in  the 
town  or  city  where  the  property  is  situated,  if  the  sale  is  to  take  place  in 
another  town  or  city. 

2.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each  of  the  six 
weeks  immediately  preceding  the  sale,  in  a  newspaper  published  in  the  county, 
or  published  in  an  incorporated  village,  a  part  of  which  is  within  the  county ; 
if  there  is  a  newspaper  published  in  such  county  or  village;  or,  if  there  is 
none,  in  the  newspaper  printed  at  Albany,  in  which  legal  notices  are  required 
to  be  published. 

Rule  62.  Sale  of  lands  in  the  cities  of  New  Torh,  Brooklyn  and 
Buffalo  nnder  judgment  or  order. 

Where  lands  in  the  county  of  New  York  or  the  county  of  Kings  are  sold 
under  a  decree,  order  or  judgment  of  any  court,  they  shall  be  sold  at  public 
auction,  between  twelve  o'clock  at  noon  and  three  in  the  afternoon,  unless 
otherwise  specially  directed. 

Notice  of  such  sale  must  be  given,  and  the  sale  must  be  had,  as  prescribed 
in  section  1678  of  the  Code. 

Such  sales  in  the  city  of  New  York,  unless  otherwise  specially  directed, 
shall  take  place  at  the  Exchange  Sales  Room,  now  located  at  No.  Ill  Broad- 
way, in  said  city. 

The  Appellate  Division  of  the  Supreme  Court  in  the  first  department  is 
authorized  to  change  the  place  at  which  such  sales  shall  be  made,  may  make 
rules  and  regulations  in  relation  thereto,  and  may  designate  the  auctioneers 
or  persons  who  shall  make  the  same. 

Such  sales  in  the  city  of  Buffalo  shall,  on  and  after  May  1,  1896,  take  place 
at  the  Real  Estate  Exchange  Rooms,  between  the  hours  of  nine  and  eleven  in 
Ihe  forenoon,  and  two  and  three  o'clock  in  the  afternoon,  unless  the  court 
•ordering  the  sales  shall  otherwise  direct.  Such  sales  shall,  however,  be  made 
subject  to  such  regulations  as  the  justices  of  the  Supreme  Court  of  the  eighth 
district  shall  establish. 

Rule  15.    [First  department.]  Sales  of  real  estate. 

All  sales  of  real  estate,  or  interest  or  estate  therein  made  in  pursuance  of 
any  judgment,  decree  or  order,  or  by  an  officer  of  the  court  under  its  direction 
must  be  made  as  directed  by  section  1678  of  the  Code,  and  notice  of  such  sale 
must  be  given  as  prescribed  in  that  section.  The  referee  or  officer  making 
such  a  sale  shall  cause  to  be  published  with  the  notice  of  sale  a  diagram  of  the 
property  to  be  sold,  or  of  which  an  interest  therein  is  to  be  sold,  showing  the 
street  or  avenue  upon  which  such  property  is  located,  its  street  or  avenue 
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number,  if  any,  and  specifying  the  number  of  feet  to  the  nearest  cross  street 
or  avenue.  Where  such  sale  is  made  to  satisfy  any  lien  or  charge  upon  the 
real  property  sold,  the  approximate  amount  of  such  lien  or  charge  shall  be 
stated  in  a  note  annexed  to  such  notice  of  sale,  and  where  there  are  taxes, 
assessments  or  other  liens  upon  the  said  property  which  are  to  be  allowed  to 
the  purchaser  out  of  the  purchase  money,  or  which  are  to  be  paid  by  the 
referee,  the  referee  or  ofSeer  making  such  sale  shall  also  state  in  a  note 
annexed  to  such  notice  of  sale  the  approximate  amount  of  such  charge  or 
lien.  An  unintentional  error,  however,  in  such  diagram,  or  in  the  amount  of 
the  lien  or  charge  for  which  the  property  shall  be  sold,  or  the  amount  of  such 
taxes  or  other  lien  to  be  allowed  to  the  purchaser  upon  the  sale,  shall  not 
invalidate  the  sale,  nor  authorize  the  court  to  relieve  the  purchaser  or  order 
a  new  sale. 

Section  1242,  with  reference  to  the  sale  of  real  property  by  order 
of  the  court,  was  amended  in  1902  by  inserting  provision,  "  If 
such  real  property  is  situated  partly  in  one  county  and  partly  in 
another,  and  is  so  circumstanced  that  the  sale  of  the  whole  will  be 
beneficial  to  the  parties,  the  court  rendering  judgment  may  direct 
in  which  county  the  whole  of  such  real  property  may  be  sold." 

Eeal  property  adjudged  to  be  sold  must,  by  the  terms  of  §  1242, 
be  sold  in  the  county  where  it  is  situated,  by  the  sheriff  of  the 
county,  or  by  a  referee  appointed  by  the  court  for  that  purpose, 
who  must  execute  a  conveyance  to  the  purchaser.  By  §  1546  sale 
in  partition  is  provided  for  and  provision  made  for  interlocutory 
judgment  therefor;  and  by  §  1560  provision  is  made  for  a  sale 
after  interlocutory  judgment  on  commissioners'  report.  Section 
1622  provides  for  sale  in  action  of  foreclosure,  §  1656  in  action  for 
waste. 

Section  1678  was  amended  by  chapter  662,  Laws  1898,  in 
relation  to  notices  of  sale  of  real  property  by  adding  "  semi-weekly 
or  tri-weekly  "'  after  the  word  "  daily,"  and  substituting  "  counties 
of  New  York  and  Kings  "  for  ''  city  of  New  York  "  or  the  "  city  of 
Brooklyn." 

A  notice  of  sale  under  a  judgment  of  foreclosure  for  the  28th 
day  of  December,  duly  published  on  the  9th,  12th,  16th,  19th, 
23d  and  26th  of  that  month,  is  a  publication  for  three  weeks  imme- 
diately previous  to  the  time  of  sale,  at  least  twice  in  each  week. 
Chamberlain  v.  Dempsey,  22  How.  356. 

A  paper  of  which  two  editions  are  printed  daily  and  which, 
though  mainly  devoted  to  financial  and  criminal  affairs,  contams 
several  columns  of  advertisements  and  general  news  and  has  a  large 
circulation  by  subscription,  although  not  sold  on  the  news  stand, 
is  a  newspaper  within  the  meaning  of  the  statute  relating  to  the 
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publication  of  notice  of  sale  in  foreclosure  actions.  Williams  v. 
Colwell,  14  App.  Div.  26,  43  Supp.  720,  afiRrming  18  Misc.  399, 
43  Supp.  720,  26  Civ.  Pro.  R.  66. 

The  fact  tliat  a  notice  of  sale  of  foreclosure  is  accompanied  by 
an  incorrect  diagram  of  the  premises  under  rule  15  of  the  First 
Judicial  District,  was  held  not  to  afford  ground  for  relieving  a 
purchaser  from  his  contract.  Francis  v.  Wathins,  72  App.  Div. 
15,  76  Supp.  106,  affirmed  without  opinion,  171  IST.  Y.  682. 

Where  the  publication  is  to  be  made  for  three  weeks,  twice  in 
each  week,  it  is  not  necessary  that  twenty-one  days  shall  elapse 
between  the  time  of  the  first  publication  and  the  sale;  and  where 
it  is  to  be  made  once  in  each  week  for  six  weeks,  the  full  space  of 
six  weeks  need  not  elapse  from  the  first  publication  before  a  sale 
can  be  made.  If,  in  the  one  case,  a  notice  is  inserted  twice  in 
each  week  for  three  weeks,  and  in  the  other  case  once  in  each 
week  for  six  weeks,  the  statute  is  complied  with.  Sheldon  v. 
Wright,  5  K  Y.  497;  Olcott  v.  Robinson,  21  IST.  Y.  150;  Wood  v. 
Morehouse,  45  N.  Y.  368.  The  same  rule  is  held  in  Valentine  v. 
McCue,  26  Hun,  456,  which  holds,  further,  that  the  court  has 
power  to  amend  the  notice  of  sale  while  being  published,  and  the 
sale  will  not  thereby  be  rendered  invalid ;  also,  where  the  sale  was 
directed  to  be  advertised  for  three  weeks  instead  of  six  weeks,  held, 
that  error  might  be  amended.  Alvord  v.  Beach,  5  Abb.  451.  A 
week  is  a  definite  period  of  time,  commencing  on  Sunday  and  end- 
ing on  Saturday.  Steinle  v.  Bell,  12  Abb.  (N.  S.)  171.  It  seems 
no  notice  of  sale  is  required  to  be  served  on  a  defendant.  This, 
presumably,  relates  to  one  in  default  and  who  has  not  appeared 
by  attorney.  Gallup  v.  Miller,  25  Hun,  298.  Publication  of  notice 
of  sale  need  not  be  made  in  all  the  editions  of  the  paper  issued  on 
the  day  of  its  insertion.  Everson  v.  Johnson,  22  Hun,  115.  The 
notice  of  sale  need  not  say  that  the  sale  will  be  in  parcels,  though 
the  decree  directs  a  sale  in  parcels.  Hoffman  v.  Burke,  21  Hun, 
580.  The  notice  should  contain  nothing  calculated  to  either  mis- 
lead the  purchaser  or  injure  the  sale.  Veeder  v.  Fonda,  3  Paige, 
94;  Marsh  v.  Ridgway,  18  Abb.  262.  It  is  proper  that  the  title  of 
the  action  should  be  set  out  in  the  notice  of  sale,  but  not  necessary. 
Ray  V.  Oliver,  6  Paige,  489.  The  title  of  a  purchaser  in  good 
faith  will  not  be  affected  by  failure  to  properly  post  and  publish 
notices,  and  no  irregularity  will  be  presumed  as  against  the  per- 
formance of  that  duty.    Clute  v.  Emmerich,  21  Hun,  128 ;  Wood 


1790       REAL  PROPERTY,  PROVISIONS  RELATING  TO. 

V.  Morehouse,  45  N.  Y.  368.  Nor  is  publication  of  a  notice  of 
adjournment  necessary.  Stearns  v.  Welsch,  1  Hun,  676;  Besch- 
siein  v.  SchuUz,  120  N.  Y.  168. 

The  period  of  a  week  is  seven  full  days,  and  when  a  publication 
is  directed  to  be  made  twice  a  week  for  three  weeks,  it  means  that 
there  shall  be  a  period  of  twenty-one  days  before  the  sale  calcu- 
lated by  weeks,  during  each  of  which  two  publications  shall  be 
made,  and  this  shall  occur  without  regard  to  the  day  of  the  week 
when  the  publication  was  commenced.  Valentine  v.  McCue,  26 
Hun,  456;  Hackley  v.  Draper,  4  T.  &  C.  614;  Merritt  v.  Village 
of  Portchester,  8  Hun,  40 ;  Wood  v.  Terry,  4  Lans.  80 ;  Steinle  v. 
Bell,  12  Abb.  (N.  S.)  171 ;  Sheldon  v.  Wright,  5  IST.  Y.  497;  OlcoU 
V.  Bobinson,  21  'N.  Y.  150 ;  Market  National  Bank  v.  Pacific  Nat. 
Bank,  89  !N^.  Y.  397.  It  seems  that  a  court  may  amend  the  judg- 
ment during  publication  of  the  notice  of  sale  without  affecting  the 
validity  of  the  notice.    Everson  v.  Johnson,  22  Hun,  115. 

Where  notice  of  one  of  the  adjournments  of  a  sale  was  not 
published  until  the  day  the  sale  took  place,  when  all  the  adjourn- 
ments were  properly  published,  and  the  report  of  sale  was  con- 
firmed on  notice  to  all  the  parties,  the  omission  to  publish  the 
notice  was  held  to  be  an  irregularity  which  could  be  waived.  The 
sale  was  not  void,  and  as  none  of  the  parties  in  interest  make 
complaint,  the  objection  was  not  available  so  as  to  impeach  the 
title.  Beckstein  v.  Schultz,  120  N.  Y.  168.  A  tenant  in  common 
of  the  premises  may  buy  for  his  ovsm  benefit.  Streeter  v.  Schultz, 
45  Hun,  406,  affirmed,  37  St.  Rep.  966. 

The  land  to  be  sold  should  be  described  with  reasonable  cer- 
tainty. It  is  proper  to  follow  the  description  given  in  the  decree, 
and  the  referee  is  not  at  liberty  to  insert  any  statement  whereby 
the  value  of  the  property  will  be  enhanced  or  depreciated  or  the 
purchaser  will  be  in  any  way  misled.  Laight  v.  Pell,  1  Edw.  Ch. 
577;  Veeder  v.  Fonda,  3  Paige  Ch.  94;  Marsh  v.  Bidgway,  18 
Abb.  Pr.  262. 

Where  a  foreclosure  sale  took  place  Tuesday,  January  8,  1907, 
and  a  notice  of  sale  was  published  for  three  successive  weeks  twice 
a  week,  immediately  preceding  the  date  of  the  sale,  the  first  publi- 
cation being  December  18,  1906,  it  was  sufficient.  Cortland  Sav. 
Bank  v.  Lighthall,  53  Misc.  426,  104  IST.  Y.  Supp.  1022. 

The  fact  that  §  1678  prescribes  the  manner  of  publishing  notice 
of  sale  and  none  other  is  prescribed  by  the  rules  of  the  court,  does 


EEAL  PEOPERTY,  PEOVISIONS  EELATINQ  TO.       1791 

not  relieve  a  party  from  serving  notice  of  sale  upon  an  attorney 
who  has  appeared  in  the  action.  It  may  consist  of  a  copy  of  the 
advertisement  of  sale.  The  mere  statutory  publication  of  the 
advertisement  in  the  newspapers  is  not  sufficient  notice  to  the 
attorneys.  This  is  the  general  practice  and  usage.  Eidlitz  v. 
Doctor,  24  Misc.  209,  53  Supp.  525. 

An  appearance  in  an  action  of  foreclosure  does  not  entitle  the 
attorney  to  notice  of  sale,  and  therefore  failure  to  give  such  notice 
is  no  ground  for  a  motion  to  set  aside  the  sale  and  a  judgment  for 
deficiency.    Collins  v.  McArthur,  32  Misc.  538,  67  Supp.  460. 

In  Prosier  v.  Swimm,  79  App.  Div.  53,  79  Supp.  787,  it  was 
queried  whether  the  party,  by  waiving  notice  of  all  proceedings 
except  notice  of  sale  and  surplus  proceedings,  did  not  waive  all 
notices  except  such  as  are  provided  by  statute,  and  was,  therefore, 
not  entitled  to  receive  personal  notice  of  sale.  Discussing  Collins 
V.  McArthur,  32  Misc.  538;  Eidlitz  v.  Doctor,  24  Misc.  209, 
holding  that  the  party  was  not  prejudiced  in  the  case  then  at  bar 
upon  the  authority  of  Moore  v.  Shaw,  77  N.  Y.  512,  upon  the 
ground  that  the  alleged  error  at  most  is  a  mere  irregularity,  based 
upon  the  rule  of  practice  and  not  upon  any  positive  statute,  and 
the  defendant  has  not  been  in  any  way  prejudiced. 

A  mechanic's  lienor  who  had  appeared  in  an  action  to  foreclose 
an  action  and  waived  notice  of  all  proceedings,  except  notice  of  sale 
,and  surplus  proceedings,  but  had  received  no  notice  of  sale  other 
than  that  published,  though  he  did  not  allege  want  of  actual  notice, 
moved  for  a  resale  five  months  after  the  plaintiff  had  bought  in  the 
property,  and  made  large  expenditure  thereon,  his  only  other 
ground  being  a  general  allegation  of  inadequacy  of  the  price  re- 
ceived ;  held,  that  an  order  for  resale  should  be  reversed.  Frazier 
V.  Smmm,  79  App.  Div.  53,  79  Supp.  787. 

Failure  to  publish  notice  of  postponement  of  sale  until  after  the 
adjourned  day  does  not  constitute  a  jurisdictional  defect  available 
to  a  purchaser  more  than  two  years  after  the  confirmation  of  the 
sale  where  no  objection  was  made  by  any  of  the  parties.  Bechstein 
V.  Schultz,  45  Hun,  191 ;  s.  c,  19  Abb.  K  C.  168.  But  it  was 
held  on  appeal,  120  K  Y.  168,  that  the  omission  to  publish  notice 
of  an  adjourned  sale  is  not  regular  and  affords  good  ground  for 
setting  aside  of  sale,  but  that  it  may  be  waived  by  the  parties  by 
delaying  to  object  to  the  referee's  report  of  sale  when  confirmed 
upon  due  notice.    See  Stearns  v.  Welsh,  7  Hun,  676. 


1792 

Sub.  3.    Conduct  of  Sale  and  Proceedings  before  Conveyance. 
§    1384.    [Am'd,    1894,]    Sale   on  ezecntion,   etc.;  xirh.eiL  and  how 
conducted. 

A  sale  of  real  or  personal  property,  by  virtue  of  an  execution,  or  pursuant 
to  the  directions  contained  in  a  judgment  or  order,  must  be  made  at  public 
-auction,  between  the  hour  of  nine  o'clock  in  the  morning  and  sunset.  The 
sheriff  to  whom  an  execution  is  issued  shall  at  any  time  before  the  sale  of  the 
personal  property  levied  on  by  him,  on  the  written  request  of  any  person  who 
is  a  creditor  of  the  person  against  whom  the  writ  was  issued  under  which  the 
sheriff  levied  upon  the  property,  exhibit  to  such  creditor  the  personal  property 
so  levied  upon  under  said  writ  and  permit  an  inspection  thereof  by  such 
creditor  or  his  agent. 

Rule  67.  Stay  of  sale  in  partition  or  foreclosure;  notice. 

No  order  to  stay  a  sale  under  judgment  in  partition  or  for  the  foreclosure 
of  a  mortgage  shall  be  granted  or  made  by  a  judge  out  of  court,  except  upon 
a  notice  of  at  least  two  days  to  the  plaintiff's  attorney. 

Terms  of  sale  should  be  prepared  before  the  sale.  Precedent 
■will  be  found  under  "  Partition  "  and  "  Foreclosure." 

An  order  to  show  cause,  if  made  by  a  judge  out  of  court,  and 
returnable  in  less  than  two  days,  is  irregular  if  it  contains  a  stay 
•of  proceedings  of  sale  in  partition  or  foreclosure.  Asinari  v. 
VoJhenning,  2  Abb.  N^.  C.  454.  An  adjournment  was  ordered  on 
proof  that  defendant  would  get  a  loan  to  pay  the  judgment. 
Mutual  Life  Ins.  Co.  v.  Kopper,  1  Law  Bull.  76.  Where  a  stay  is 
-obtained,  an  advertised  sale  in  foreclosure  may  be  adjourned  to  see 
if  the  sureties  will  justify  if  excepted  to.  Ward  v.  James,  8  Hun, 
526.  A  sale  cannot  be  made  on  credit  except  by  order  of  the  court. 
■Sedgwick  v.  Fish,  Hopk.  594. 

If  no  valid  sale  is  made,  or  if  valid  and  the  party  elects  to 
disregard  it,  another  sale  cannot  be  made,  except  by  order  of  the 
•court,  without  again  advertising.  Bichnell  v.  Byrnes,  23  How. 
486.  If  a  sale  is  adjourned,  notice  should  be  given  to  those  who 
attend  the  sale,  and  also  published;  if  none  is  named  at  time  of 
adjournment,  by  reason  of  a  stay,  a  sale  on  the  adjourned  day,  if 
advertised,  will  not  be  irregular.  La  Farge  v.  Yan  Wagenen,  14 
How.  54.  But  if  a  day  is  named,  it  is  irregular  to  sell  on  any 
other.  Miller  v.  Hullj,  4  Den.  104.  Before  the  time  of  sale  there 
should  be  prepared  a  statement  of  the  terms  of  sale,  and  should 
give  the  conditions  of  sale,  statement  of  deductions  to  be  made  for 
assessments,  amount  to  be  paid  down  and  terms  of  payment,  and 
be  attached  to  the  notice  of  sale.  1  Barb.  Ch.  Pr.  527.  And  if 
the  mortgagee  has  such  a  statement  prepared  and  bids  in  the  prop- 
erty, he  will  be  estopped  from  disputing  the  terms.     Brindsmade 
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V.  Hurst,  3  Duer,  206.  The  officer  making  the  sale  should  at  the 
time  announce  its  terms,  offer  the  premises  and  receive  bids  so  long 
as  they  are  offered,  and  strike  off  the  premises  to  the  highest  bidder, 
and  require  him  to  sign  a  memorandum  of  the  purchase  by  him 
and  agreement  to  pay  the  balance  of  his  bid.  If  he  is  satisfied  a 
fair  price  cannot  be  obtained  for  the  property  by  reason  of  lack  of 
bidders  or  other  sufficient  cause,  he  should  adjourn  the  sale. 
Bicknell  v.  Byrnes,  23  How.  486.  The  memorandum  of  sale  by 
the  auctioneer  is,  however,  binding  on  the  purchaser.  National 
Fire  Ins.  Co.  v.  Loomis,  11  Paige,  431 ;  Hegeman  v.  Johnson,  35 
Barb.  200 ;  McComh  v.  Wright,  4  Johns.  Ch.  659.  But  the  memo- 
randum must  be  signed  by  the  auctioneer.  Bicknell  v.  Byrnes,  23 
How.  486.  If  the  purchaser  refuses  to  complete  the  sale,  the 
biddings  may  be  kept  open  and  a  resale  made.  Lentz  v.  Craig, 
13  How.  72,  2  Abb.  Pr.  294;  Sherwood  v.  Beade,  8  Paige,  633. 
If,  by  the  terms  of  sale,  the  money  is  to  be  paid  down  and  the 
purchaser  does  not  on  demand  pay  the  money,  the  referee  should 
at  once  proceed  and  offer  the  premises  again  for  sale.  Bicknell  v. 
Byrnes,  23  How.  486. 

A  sale  made  by  a  person  deputed  by  the  officer  authorized  to 
make  the  sale  in  his  absence  would  be  irregular.  Heyer  v.  Deames, 
2  Johns.  Ch.  154.  Where  a  decree  provides  for  a  sale  by  the 
sheriff,  it  should  be  made  by  the  sheriff  in  office  when  the  publica- 
tion of  the  notice  commenced,  although  he  goes  out  of  office  before 
the  sale  takes  place.  Union  Dime.  Savings  Institution  v.  Anderson, 
19  Hun,  310,  affirmed,  83  K  Y.  174.  As  to  regularity  of  sale  by 
referee  instead  of  sheriff,  in  Kings  county,  on  foreclosure,  see 
Dickerson  v.  Dickey,  76  E".  Y.  602.  An  agreement  preventing 
competition  at  a  public  sale  is  void  as  against  public  policy,  and 
the  court  will  not  interfere  to  aid  the  parties  to  such  an  agreement. 
Wheeler  v.  Wheeler,  5  Lans.  355.  A  sale  will  be  set  aside  where 
persons  have  been  employed  to  bid  up  the  property  as  against  bona 
fide  purchasers.  Fisher  v.  Hersey,  17  Hun,  370.  So,  if  under- 
bidding by  the  owner  or  auctioneer.  Trust  v.  Delaplaine,  3  E.  D. 
Smith,  219. 

If  a  purchaser  does  not  comply  vdth  the  terms  of  sale,  the 
referee  may  put  the  property  up  for  sale  again,  but  this  must  be 
done  on  such  notice  that  no  one  will  be  misled  by  it.  Lentz  v. 
Craig,  2  Abb.  294.  If  a  purchaser  offers  to  pay  by  check  or 
draft,  and  the  officer  refuses  the  amount  paid,  the  sale  should  be 
Actions,  Vol.  II  — 113 
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held  open  to  allow  tlie  purchaser  to  comply.  Baa-ing  v.  Moore,  5 
Paige,  48.  If  the  highest  bid  is  withdrawn,  it  is  the  duty  of  the 
officer  making  the  sale  to  put  up  the  premises  at  the  next  lowest 
bid,  and  if  not  taken  at  that,  to  suspend  the  sale.  May  v.  May,  11 
Paige,  201.  It  is  said  to  be  the  duty  of  the  officer  charged  with  the 
sale  to  proceed,  notwithstanding  the  objection  of  plaintiff,  if  any 
of  the  parties  in  interest  require  it.    Kelly  v.  Israel,  11  Paige,  147. 

If  the  officer  making  the  sale  takes  the  check  of  the  purchaser  in 
lieu  of  cash,  he  will  be  held  responsible  for  the  amount.  Robinson 
V.  Brennan,  90  JST.  Y.  208 ;  Yam  Tassel  v.  Van  Tassel,  31  Barb. 
439.  Where  there  are  prior  incumbrances  not  affected  by  the 
sale  it  must  be  sold  subject  to  them  by  the  terms  of  sale.  Bache 
V.  Doscher,  67  N.  Y.  429;  Cromwell  v.  Hall,  97  K  Y.  209.  So, 
in  case  the  validity  of  a  prior  incumbrance  is  disputed.  Muller  v. 
Muller,  12  Hun,  674.  But  it  is  irregular  to  compel  a  purchaser 
to  take  subject  to  a  junior  mortgage.  Homosopathic  Mutual  Life 
Ins.  Co.  V.  Sixhury,  17  Hun,  424.  A  sale  under  mortgage  prior 
to  an  easement;  the  sale  must  be  free  from  the  easement,  if  the 
owner  thereof  is  a  party,  as  it  is  cut  off.  Rector  v.  Mack,  93  N.  Y. 
488. 

A  provision  in  the  terms  of  sale  that  "  all  taxes,  assessments 
and  other  incumbrances  which,  at  the  time  of  the  sale  are  liens 
or  incumbrances  upon  said  premises,  will  be  allowed  by  the  sheriff 
out  of  the  purchase  money,"  will  not  include  a  prior  mortgage  to 
which,  according  to  another  provision,  the  sale  is  made  subject. 
Andrews  v.  O'Mahoney,  112  N.  Y.  567. 

Should  a  sale  be  made  before  sunrise  in  the  morning  or  after 
sunset  in  the  evening,  it  will  be  absolutely  void.  Camick  v.  Myers, 
14  Barb.  9 ;  Frederick  v.  Wheelock,  3  T.  &  C.  210.  An  order  of 
the  Special  Term  before  the  case  is  ready  for  judgment,  which  pro- 
vided for  additional  advertisements  for  the  sale  of  the  mortgaged 
property  and  for  the  insertion  in  the  judgment  of  a  provision  to 
that  effect,  and  for  a  keeper  of  the  premises,  was  held  to  have  been 
improperly  granted.  East  River  Savings  Inst.  v.  Bucki,  77  Hun, 
329,  59  St.  Eep.  761,  28  Supp.  325. 

Where,  after  sale  and  before  conveyance,  the  parties  settle  and 
purchaser  waives  his  purchase,  the  referee  is  obliged  to  return  to 
the  purchaser  the  payment  made  and  cannot  retain  any  part  thereof 
on  account  of  his  costs  and  disbursements.  Fearing  v.  Cornish, 
10  Civ.  Pro.  K.  77 ;  but  in  Allen  v.  Williamson,  21  Abb.  N.  C.  391, 
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it  is  held  that -the  referee  to  sell  is  entitled  to  his  expenses,  and  that 
neither  the  satisfaction  of  the  mortgage  or  of  the  judgment  can 
affect  that  right.  A  referee  is  not  authorized  to  sell  premises  under 
a  second  mortgage  free  and  clear  of  incumbrances  when  the  decree 
does  not  so  direct  and  the  mortgagee  is  not  a  party  to  the  action. 
Guggenheimer  v.  Sayre,  21  St.  Rep.  255. 

It  seems  that  the  power  of  a  referee  to  sell  cannot  be  extended 
by  the  language  of  the  notice  of  sale,  or  of  the  terms  of  sale.  Such 
a  referee  appointed  by  judgment  foreclosing  a  junior  mortgage, 
which  judgment  was  rendered  after  actions  had  been  brought  to 
foreclose  the  prior  mortgages,  has  no  power,  in  the  absence  of 
express  authority  in  a  judgment,  to  allow  the  purchaser  the  amount 
of  the  interest  due  upon  the  prior  mortgages,  together  with  costs 
and  allowances  made  in  the  actions  to  foreclose  such  mortgages* 
Termansen  v.  Matthews,  49  App.  Div.  163,  63  Supp.  115. 

A  referee  to  sell  in  foreclosure  has  the  power  at  the  instance  of 
the  plaintiff  in  the  action,  to  adjourn  the  completion  of  the  sale 
beyond  the  time  agreed  upon  therefor,  in  order  to  enable  him  to 
remove  alleged  defects  in  the  title,  although  against  the  objection 
of  the  purchaser.    Moir  v.  Flood,  66  App.  Div.  544,  73  Supp.  364. 

A  referee  has  no  power,  without  authority  from  the  court,  to 
correct  an  erroneous  description  in  the  deed  of  lands  sold  by  him. 
Heller  v.  Cohen,  154  E".  Y.  299,  reversing  9  App.  Div.  465,  41 
Supp.  214.  The  referee  on  a  judicial  sale  may  affix  United  States 
revenue  stamps  to  his  deed,  defraying  the  cost  as  a  part  of  the  ex- 
penses of  the  sale,  since  the  purchaser  is  entitled  to  receive  a  deed 
provable  in  any  tribunal  in  the  State.  Loring  v.  Chase,  26  Misc. 
318,  56  Supp.  312.  The  terms  of  sale  do  not  modify  the  judg- 
ment but  are  to  be  construed  in  connection  with  it.  Greene  v. 
Bunzick,  23  App.  Div.  103,  48  Supp.  377. 

An  auctioneer  at  a  sale  at  foreclosure  has  the  right  to  reject  the 
bid  of  a  party  not  able  and  ready  to  carry  out  the  sale,  and  a  bidder 
seeking  to  set  aside  the  bid  made  is  bound  to  show  the  cash  payment 
made  on  his  bid  and  to  carry  out  the  purchase.  He  should  offer  to 
make  the  bid  good  with  security  and  show  that  the  property 
brought  less  than  its  value.  Irving  Savings  Institution  v.  Boh- 
inson,  35  Misc.  449,  71  Supp.  193. 

A  referee  to  sell  in  foreclosure  has  no  right  to  enter  into  agree- 
ments with  parties  to  the  action  to  whom,  he  has  made  payments 
pending  an  appeal,  for  them  to  return  moneys  paid  to  them.    Finn 
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V.  Smith,  45  Misc.  240,  92  Supp.  168,  affirmed,  106  App.  Div.  616. 
A  writing  at  the  end  of  a  decree  in  an  action  for  the  forclosure 
of  a  mortgage,  above  the  initial  signature  of  the  justice  author- 
izing its  entry,  which  reads,  "  allowance  two  and  one-half  per 
cent.,"  etc.,  constitutes  a  part  of  the  decree,  and  the  referee  con- 
ducting the  sale  is  bound  to  take  notice  of  it.  Seitz  v.  Schrell,  30 
App.  Div.  211,  61  Supp.  608.  The  remedy  by  a  referee  for  pur- 
chaser's failure  to  fulfill  an  agreement  by  which  additional  expense 
is  incurred,  is  by  action  by  the  attorney  for  breach  of  contract, 
and  not  by  refusal  to  close  the  title  except  upon  payment  of  such 
expenses.  Trustees  of  Reformed  Episcopal  Church  v.  Mullowney, 
50  App.  Div.  465,  64  Supp.  236,  affirmed  without  opinion,  164 
N.  Y.  578. 

Where,  the  plaintiff,  with  the  knowledge  and  approval  of  the 
other  parties,  took  proceedings  to  compel  the  purchaser  of  the 
property  to  take  title,  in  which  he  was  successful,  though  they  did 
not  agree  to  reimburse  the  expenses ;  held,  he  was  not  entitled  to 
an  order  of  the  Special  Term  directing  the  referee  and  receiver  in 
the  partition  suit  to  pay  the  amount  out  of  the  fund,  the  court 
having  no  authority  to  grant  it.  Roarty  v.  McDermott,  89  Hun, 
511.  Where  the  referee  in  partition  paid  the  costs  awarded  in  an 
interlocutory  judgment,  under  an  agreement  that  they  should  be 
repaid  if  the  purchaser  refused  to  complete  the  purchase  and  the 
referee  was  compelled  to  return  the  deposit  of  the  purchaser,  it 
was  held  that  he  could  in  an  action  recover  his  fees  and  disburse- 
ments from  the  plaintiff,  but  not  the  costs  so  paid,  since  the  in- 
sertion of  the  costs  in  the  interlocutory  judgment  was  not  author- 
ized by  law.  Flynn  v.  Kennedy,  62  Hun,  26,  41  St.  Eep.  359, 
16  Supp.  361. 

In  NesUt  V.  Knowlton  Hall  Co.,  45  Misc.  510,  92  Supp.  761, 
the  court  considers  the  right  of  a  purchaser  of  a  junior  mortgage 
and  the  return  of  his  deposit,  when  the  premises  are  subsequently 
sold  under  a  senior  mortgage  prior  to  the  completion  of  his  pur- 
chase, and  the  remedies  against  such  defaulting  purchaser,  and 
effect  of  failure  to  pursue  such  remedies. 

In  Leslie  v.  Saratoga  Brewing  Co.,  59  App.  Div.  400,  69  Supp. 
581,  the  court  declined  to  hold  a  bidder  who  failed  to  pay  the  ten 
per  cent,  required  by  the  terms  of  sale,  for  the  difference  between 
his  bid  and  the  price  at  which  the  premises  sold,  holding  that  the 
circumstances  did  not  require  the  enforcement  of  so  severe  for- 
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feiture  for  the  benefit  of  a  subsequent  lienor.  Reversing  31  Misc. 
129,  64  Supp.  1069. 

In  Banter  v.  Merchant,  173  N.  Y.  292,  reversing  45  App.  Div. 
141,  it  was  held  that  a  statement  by  referee  at  partition  sale  of  a 
claim  made  as  to  ownership  of  a  growing  crop  was  a  statement  that 
the  purchaser  took  title  subject  to  some  claim  and  insufficient  to 
establish  a  reservation  of  the  crop.  Where  the  purchaser  at  a  parti- 
tion sale  fails  to  make  the  preliminary  payment  required  by  the 
terms  of  sale,  and  there  is  no  resale,  the  proper  practice  is  to  con- 
firm the  referee's  report,  enter  final  judgment,  and  tender  the 
deed  to  the  purchaser  and  put  him  in  default.  Latourette  v.  La- 
tourette,  25  App.  Div.  145,  48  Supp.  1076. 

The  plaintiff  refused  to  take  title  where  on  a  resale  under 
different  terms  the  property  was  sold  at  a  reduced  price.  It  was 
held  that  the  referee  must  be  taken  to  have  waived  the  first  sale,  and 
the  plaintiff  was  entitled  to  recover  the  percentage  back,  together 
with  the  exchange  and  referee's  fees.  Bay  v.  Adams,  28  Misc. 
664,  59  Supp.  1047,  affirmed,  44  App.  Div.  173,  60  Supp.  663. 

Where  a  bidder  at  a  foreclosure  sale  makes  a  part  payment  on 
his  hid,  and  then  fails  to  carry  out  his  purchase,  and  an  order  of 
resale  is  made,  which  order  does  not  declare  the  amount  paid  in 
by  first  bidder  as  forfeited,  and  which  does  not  make  the  first 
bidder  responsible  for  any  deficiency,  the  first  bidder  is  entitled 
to  the  amount  paid  in  by  him.  Phelan  v.  Downs,  59  App.  Div. 
282,  69  Supp.  375,  affirming  judgment,  31  Misc.  518,  64  Supp. 
737,  judgment  affirmed,  173  N.  Y.  619. 

Where  property  was  sold  on  foreclosure  on  condition  that  the 
party  should  be  liable  for  any  deficiency  that  might  occur  on  a  re- 
sale, and  a  deposit  was  made  by  the  purchaser  who  failed  to  com- 
plete the  purchase,  it  was  held  that  a  judgment  creditor  of  the 
mortgagor  was  not  entitled  to  any  surplus  of  such  deposit,  as  the 
liability  of  the  purchaser  was  limited  to  the  deficiency,  and  any 
balance  should  have  been  returned  to  him.  Richardson  v.  Sarles, 
37  Misc.  33,  74  Supp.  771. 

A  purchaser  who  bids  at  a  foreclosure  sale,  subjects  himself  to 
the  jurisdiction  of  the  court  and  may  be  compelled  to  complete 
his  purchase  by  an  order  of  the  court,  and  by  process  for  con- 
tempt if  necessary.    Andrews  v.  O'Mahoney,  112  JST.  Y.  567. 

Before  it  can  be  established  that  the  purchaser  on  foreclosure 
took  the  property  as  security  only,  evidence  must  be  given  that 
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is  clear,  unequivocal  and  convincing.  Lewis  v.  Duane,  69  Hun, 
28,  52  St.  Eep.  818,  23  Supp.  433,  citing  Erwin  v.  Curtis,  43 
Hun,  292 ;  Ensign  v.  Ensign,  120  N.  Y.  655.  A  grantee  in  pos- 
session under  an  unrecorded  deed  who  was  not  made  a  party  in 
foreclosure  cannot  be  removed  and  possession  given  to  the  pur- 
chaser by  any  proceeding  in  the  action.  Welsh  v.  Schoen,  59 
Hun,  356,  36  St.  Eep.  538,  13  Supp.  71.  A  valid  and  sufficient 
deed  is  one  in  form  to  give  the  purchaser  as  good  a  title  as  it  is  in 
the  power  of  the  referee  to  give.  Easton  v.  Pickersgill,  55  IST.  Y. 
310. 

Where  the  purchaser  makes  a  cash  payment  and  assigns  his  bid 
with  the  understanding  that  the  assignee  is  to  procure  a  loan  to 
complete  the  payment,  such  assignee  acquires  no  title  to  the  cash 
paid.  Flint  v.  George,  8  Supp.  221.  There  is  no  warranty  of 
title  at  any  judicial  sale,  and  purchasers  who  pay  their  money  do 
so  at  their  own  peril.  Wallace  v.  Berdell,  41  Hun,  444,  affirmed, 
105  N.  Y.  7. 

Where  the  court  upon  application,  without  notice  to  the  pur- 
chaser, grants  a  resale  after  the  purchaser  has  made  default,  he 
is  discharged  from  liability  to  make  good  the  deficiency.  It 
seems  where  the  application  is  made  upon  notice  to  the  purchaser 
the  rule  is  otherwise.  Anthon  v.  Baichelor,  22  Abb.  ~S.  C.  423; 
s.  c,  5  Supp.  798,  16  Civ.  Pro.  E.  304. 

Sub.  4.    Sale,  When  Made  in  Parcels. 

As  to  the  rule  regarding  sale  in  parcels  see  last  clause  of  §  1678 
under  subd.  2,  this  article.  If  the  property  that  is  exposed  for 
sale  consists  of  two  or  more  lots  or  parcels,  each  lot,  tract  or  parcel 
must  be  separately  exposed  for  sale.  O'Donnell  v.  Lindsay,  39 
Supr.  Ot.  523;  Tugwell  v.  Bussing,  48  How.  89.  The  court 
may,  in  all  cases,  direct  a  separate  sale  of  distinct  buildings, 
houses  and  lots.  Reynolds  v.  Telfair,  5  Law  Bull.  21.  As  to 
sale  of  premises  on  foreclosure  where  only  a  portion  of  the  debt 
is  due,  see  §§  1634-1637.  It  was  held  by  Daly,  J.,  in  Wallace  v. 
Feely,  61  How.  225,  that  the  word  "  must,"  which  stood  in  place 
of  "  shall "  as  the  section  stood  at  time  of  the  decision,  was  direc- 
tory merely,  and  that  a  foreclosure  sale  of  two  buildings  was  not 
invalidated  because  they  were  sold  together,  and  that  the  ques- 
tion whether  a  sale  in  one  parcel  is  proper  or  not,  must  be  deter- 
mined by  the  circumstances  of  each  case.     The  Eevised  Statutes 


EEAL  PEOPEBTY,  PEO VISIONS  EELATING  TO.  1Y99 

used  the  word  "  must,"  now  in  the  Code,  and  as  to  this  Judge 
Daly  says :  "  The  question  is,  whether  this  provision  is  directory 
merely,  as  the  provisions  of  the  former  statutes,  regulating  judicial 
sales,  were  held  to  be  in  Cunningham  v.  Cassidy,  17  N.  Y.  276. 
That  statute  enacted  that  if  premises  consist  of  separate  bilildings 
they  shall  be  sold  separately.  The  reason  of  the  codifiers  for 
substituting  "  must  "  for  "  shall  "  is  not  apparent ;  the  substituted 
word  is  more  imperative  than  that  which  it  replaces;  the  reasons 
for  holding  the  former  statute  directory  are  applicable  in  every 
respect  to  the  new."  The  object  of  the  provision  is  to  make  the 
property  produce  the  largest  sum.  Woods  v.  Monell,  1  Johns. 
Ch.  502.  If  the  values  of  independent  parcels  are  independent 
of  each  other,  they  should  be  sold  separately,  but  if  the  values 
depend  upon  each  other,  they  should  be  sold  together,  whether 
the  parties  are  adults  or  infants.  Suffern  v.  Johnson,  1  Paige, 
450;  Gregory  v.  Campbell,  16  How.  417;  Mills  v.  Dennis,  3 
Johns.  Ch.  367 ;  Brevoort  v.  Jackson,  1  Edw.  447.  Sale  will  not 
be  set  aside  because  not  made  in  parcels,  where  there  was  no 
request  therefor,  and  the  referee  was  satisfied  the  property  had 
been  so  used  that  it  should  be  sold  in  bulk.  McLaughlin  v.  TeaS- 
dale,  9  Daly,  23.  Where  application  for  direction  as  to  the  order 
of  sale  is  made,  it  should  be  to  the  Special  Term.  A  judgment 
will  not  be  reversed  for  failure  to  direct  as  to  the  order  of  sale. 
Bergen  v.  Blockhouse,  7  Week.  Dig.  113.  Where  the  security  is 
ample  the  preference  of  the  mortgagee  will  not  be  considered. 
^Yalworth  v.  Farmers'  L.  &  T.  Co.,  4  Sandf.  Ch.  51 ;  Griswold  v. 
Fowler,  24  Barb.  135.  It  was  held  in  Lane  v.  Conger,  10  Hun, 
1 ;  Griswold  v.  Fowler,  4  Abb.  238 ;  Lamerson  v.  Marvin,  8  Barb. 
9,  that  if,  where  the  mortgage  was  made,  the  premises  consisted 
of  several  tracts,  a  subsequent  division  into  lots  gives  no  right  to  a 
sale  in  parcels,  but  the  owner  or  junior  mortgagee  may  request 
sale  in  parcels,  notwithstanding  description  in  mortgage  is  in  one 
tract.  Ellsworth  v.  Lockwood,  42  'N.  T.  89.  Sale  of  lands  under 
foreclosure,  however,  will  not  be  set  aside  on  the  ground  that  the 
premises  were  not  sold  in  parcels,  upon  the  application  of  a  de- 
fendant, not  the  owner  of  the  property,  but  only  liable  for  a 
deficiency,  where  it  appears  that  there  was  no  deficiency  on  the 
sale.  Shuler  v.  Maxwell,  38  Hun,  240,  appeal  dismissed,  101 
N.  Y.  657.  If  property  is  described  in  one  parcel  in  the  mort- 
gage and  decree,  the  officer  making  the  sale  is  under  no  obligation 
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to  divide  the  lots,  the  purchaser  asking  it  should  obtain  an  order 
of  the  court  before  the  sale.  Woodhvil  v.  Osborne,  2  Edw.  614. 
A  party  in  interest  who  desires  that  the  notice  of  sale  should 
specify  that  the  property  is  to  be  sold  in  parcels,  should  make  his 
request  in  good  season.    Hoffman  v.  Burke,  21  Hun,  580. 

Where  the  premises  consisted,  both  at  the  time  of  the  mort- 
gage and  at  the  time  of  the  sale,  of  several  separate  parcels  dis- 
tinctly marked  by  separate  use,  it  is  the  duty  of  the  officer  to  sell 
them  separately,  and  where  a  referee  refused  so  to  conduct  the 
sale  a  resale  will  be  ordered.  The  presumption  is  that  a  sale  in 
parcels  will  be  most  advantageous,  and  the  contrary  must  be  made 
to  appear  to  sustain  a  sale  in  bulk.  American  Exchange  Ins.  Co. 
V.  OaJcley,  9  Paige,  259;  Walcott  v.  Schench,  23  How.  385; 
Oriffeth  v.  Hadley,  10  Bosw.  587.  Where  a  referee  decides  that 
property  should  be  sold  in  parcels  he  should  state  the  relative 
value  and  situation  of  the  parcels  and  which  should  be  first  sold. 
If  he  decides  that  a  sale  of  the  whole  is  necessary,  he  should  state 
his  reasons.  Ontario  Bank  v.  Strong,  2  Paige,  301;  Gregory  v. 
Campbell,  16  How.  417.  The  court,  upon  the  written  application 
of  all  the  parties  interested,  may  order  that  all  the  premises  be 
sold  in  parcels,  though  a  portion  only  would  be  sufficient  to  pay 
plaintiff's  claim,  not  only  for  the  benefit  of  plaintiff,  but  of  all 
other  incumbrancers  and  of  the  owner  of  the  equity.  Barnes  v. 
StougMon,  10  Hun,  14.  Only  the  owner  of  the  equity  can  object 
that  a  larger  portion  of  the  premises  are  sold  than  is  necessary, 
and  he  is  estopped  by  allowing  the  proceedings  as  to  the  portion 
sold  to  go  on.  McBride  v.  Lewisohn,  17  Hun,  524.  In  Anderson 
V.  Austin,  34  Barb.  319,  it  was  held  that,  where  parcels  adjoined 
each  other,  and  had  been  previously  used  together,  the  manner  of 
sale  rested  in  the  sound  discretion  of  the  referee.  And  in  Whit- 
beck  V.  Bowe,  25  How.  403,  it  is  said  that  where  mortgaged 
premises  lay  together,  contiguous  and  adjoining,  and  appear  to 
have  been  always  controlled  by  a  single  person,  it  is  in  the  sound 
discretion  of  a  referee  to  sell  such  premises  on  foreclosure  together 
or  in  parcels,  and  the  careful  and  honest  exercise  of  such  discretion 
will  not  be  disturbed  by  the  court.  But  the  statute  presupposes 
that  the  referee  will  ascertain  the  condition  of  the  property  before 
making  sale.  O'Dormell  v.  Lindsay,  39  IST.  Y.  Supr.  523.  In 
Wolcott  V.  Schenck,  23  How.  285,  the  rule  is  said  to  be,  that  in 
case  of  parcels  they  must  be  sold  separately  except  in  special  cases. 
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In  practice,  for  the  purpose  of  procuring  the  highest  price  and 
making  a  sale  satisfactory  to  all  parties  concerned,  it  is  usual  for 
the  referee  to  embody  in  the  terms  of  sale  a  statement  that  the 
property  will  be  offered  in  parcels  and  together,  and  that  it  will 
be  finally  struck  down  to  the  party  bidding  the  highest  price.  The 
auctioneer  then  offers  the  property  in  parcels,  and  after  completing 
the  sale  in  this  manner,  offers  the  whole  property,  starting  at  a 
sum  which  is  the  aggregate  amount  of  the  parcels.  If  no  higher 
sum  is  offered,  it  is  struck  down  to  the  bidders  upon  the  parcels ; 
if  a  higher  sum  is  offered  it  is  struck  down  to  the  bidder  for  any 
sum  in  excess  of  the  amount  of  the  bids  on  the  parcels.  This  in 
ordinary  cases  will  be  found  practicable  and  convenient,  as  well 
as  satisfactory  to  the  interested  persons. 

Where  several  parcels  of  land,  one  of  which  is  primarily  liable 
for  the  mortgage  debt,  are  sold  in  the  same  mortgage,  and  failure 
to  sell  such  parcel  first  does  not  render  sale  void  in  the  absence  of 
a  judgment  by  a  party  interested  that  it  be  so  sold.  Jenks  v. 
Quinn,  61  Hun,  427,  41  St.  Eep.  22,  16  Supp.  240,  affirmed,  137 
IS.  Y.  223.  Mortgaged  premises  consisting  of  several  lots  upon 
which  a  hotel  is  built,  for  the  use  of  which  all  the  land  is  required, 
should  be  sold  as  a  whole.  Coudert  v.  De  Logerot,  62  St.  Kep.  26-, 
30  Supp.  114. 

Where  a  mortgage  was  made  upon  three  lots  of  ground,  describ- 
ing them  as  such,  and  there  were  two  separate  buildings  erected 
upon  one  of  the  lots,  and  no  connection  with  each  other,  it  was 
held  that  the  premises  were  separate  and  distinct  parcels,  requir- 
ing them  to  be  sold  separately.  Hemmer  v.  Hustace,  21  St.  Eep. 
232.  This  case  distinguishes  Mutual  Life  Insurance  Co.  v.  Bran- 
son, 22  N.  Y.  Week.  Dig.  452,  as  to  the  right  to  sell  more  than 
enough  to  satisfy  the  amount  due  for  costs  and  expenses,  holding 
that  §  2393,  relating  to  foreclosure  by  advertisement,  which  pro- 
vides that  where  the  property  consists  of  two  or  more  distinct 
farms  or  lots  as  many  only  of  the  distinct  farms  or  lots  shall  be 
sold  as  is  necessary  to  satisfy  the  mortgage,  is  absolute,  mandatory 
and  prohibitory. 

Dohhs  V.  Niebuhr,  19  St.  Eep.  909,  holds,  however,  that  the 
court  has  power  to  order  a  sale  of  the  whole  of  the  mortgaged 
premises  even  of  a  sale  of  a  part  thereof  would  be  sufficient  to 
discharge  the  mortgage,  where  a  proper  case  for  the  exercise  of 
that  power  was  presented,  and  that  §1626  does  not  prescribe  an 
invariable  form  for  judgment  in  foreclosure. 
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Where  the  parties  cannot  agree  upon  the  order  of  sale,  either 
party  may  apply  to  the  court  for  instructions  to  the  referee.  Collier 
V.  Whipple,  13  Wend.  229,  approved,  King  v.  Piatt,  37  N.  Y.  161. 
A  reference  may  be  ordered  to  ascertain  and  report  the  proper 
order  of  sale.  Barb  v.  Steele,  3  How.  110.  An  application  for 
direction  as  to  the  order  of  sale  should  be  made  at  the  Trial  or 
Special  Term.  Bergen  v.  Blackhouse,  7  Week.  Dig.  113.  A 
purchaser,  in  good  faith  and  for  value,  of  a  mortgage  should  not 
have  his  rights  postponed  by  a  controversy  between  purchasers  of 
the  mortgaged  premises,  concerning  the  order  in  which  different 
portions  of  the  premises  should  be  closed  under  foreclosure.  He 
is  entitled  to  judgment  for  foreclosure  and  sale  without  reference 
to  the  conflicting  claims  of  owTiers  of  the  estate.  Smart  v.  Bement, 
3  Keyes,  241.  But  it  is  said  in  N.  Y.  Life,  etc.,  Co.  v.  Cutter,  3 
Sandf.  Ch.  176,  that  the  defendants  may  raise  the  question  of 
order  of  sale  by  answer.  The  report  of  sale  should  set  out  the 
proceedings  upon  the  sale,  the  payment  of  the  money,  and  the  con- 
veyance to  the  purchaser.  Heyer  v.  Deaves,  1  Johns.  Ch.  254. 
The  report  of  sale  should  state  the  amount  for  which  the  property 
was  sold.  The  referee  is  not  authorized  to  ascertain  the  amount 
of  a  prior  incumbrance.  Day  v.  Johnson,  5  Week.  Dig.  237.  As 
to  requisites  of  referee's  report,  see  Selhirh  v.  Ascough,  16  Alb. 
L.  J.  151.  The  terms  of  sale  on  foreclosure  by  advertisement  may 
provide  that  the  premises  shall  be  sold  free  and  clear  of  all  incum- 
brances, the  purchaser  paying  off  out  of  the  price  the  prior  in- 
cumbrance. Story  V.  Hamilton,  86  N.  Y.  428.  Where  the  referee, 
with  the  consent  of  the  parties,  sells  the  premises  on  time  and  the 
sale  is  so  reported  to  the  court  and  confirmed,  the  purchaser  has  a 
right  to  insist  on  the  terms.  Rhodes  v.  Dutcher,  6  Hun,  453.  It 
is  within  the  power  of  the  court  to  direct  that  the  sale  for  so  much 
as  is  over  and  above  the  amount  of  the  bid  shall  remain  on  bond 
and  mortgage  where  the  owners  of  the  equity  are  infants.  Brush 
V.  Shuster,  3  Abb.  N.  C.  73.  Where,  after  sale  and  before 
delivery  of  the  deed,  defendants  pay  the  amount  of  the  mortgage 
and  the  action  is  discontinued,  the  purchaser  waiving  his  pur- 
chase, the  referee  is  bound  to  return  to  the  purchaser  the  payment 
made  and  cannot  retain  his  fees  and  disbursements.  Fearing  v. 
Cornish,  10  Civ.  Pro.  K.  77. 

Where  by  the  sale  of  property  in  separate  parcels,  and  by  reason 
of  the  order  in  which  they  were  sold,  injustice  was  done  to  a 
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defendant  desiring  to  protect  his  interests,  it  was  held  that  a  resale 
should  be  ordered  upon  terms  and  filing  a  bond  for  the  amount  of 
his  bid.  First  Nat'l  Bank  of  Flcdnfield  v.  Harrison,  16  App. 
Div.  632. 

In  Waterbury  v.  Tucker  &  Carter  Cordage  Co.,  152  N.  Y.  610, 
a  determination  that  property  should  be  sold  together  and  not  in 
parcels  was  sustained,  the  court  having  found  that  the  property 
could  not  be  disposed  of  in  parcels  without  injury  to  the  interests 
of  the  parties. 

Sub.  5.    Sale  in  the  Inverse  Order  of  Alienation. 

Where  mortgaged  premises  have  been  conveyed  in  separate 
parcels  the  court  may  direct  the  order  of  sale.  Erie  Co.  Savings 
Batik  V.  Roop,  48  N.  Y.  292.  Where  a  creditor  has  a  lien  upon 
two  funds  for  the  security  of  his  debt,  and  another  party  has  an 
interest  in  one  only  of  the  funds  without  any  right  to  resort  to 
the  other,  equity  will  compel  the  creditor  to  satisfy  his  debt,  if 
possible,  out  of  the  fund  in  which  he  alone  has  an  interest.  Ingalls 
V.  Morgan,  10  JST.  Y.  178 ;  Oppenheimer  v.  Walker,  3  Hun,  30. 
The  rule  in  equity,  requiring  parcels  of  land  incumbered  by  a 
judgment  or  mortgage  to  be  sold  in  the  inverse  order  of  their 
alienation  by  the  debtor,  is  a  branch  of  the  rule.  10  IST.  Y.  178, 
supra,  citing  Clowes  v.  Dickenson,  5  Johns.  Ch.  235 ;  Oouverneur 
v.  Lynch,  2  Paige,  300;  Stuyvesant  v.  Hall,  2  Barb.  Ch.  151; 
James  v.  Hubba/rd,  1  Paige,  235 ;  N.  Y.  &  N.  I.  S.  &  T.  Co.  v. 
Association,  etc.,  Hopk.  460;  Evertson  v.  Booth,  19  Johns.  486; 
Cheeshorough  v.  Millard,  1  Johns.  Ch.  409;  Stevens  v.  Cooper, 
1  Johns.  Ch.  123.  WHiere  mortgaged  premises  are  sold,  subse- 
quent to  the  date  of  the  mortgage,  to  different  purchasers,  such 
parcels,  upon  foreclosure,  are  to  be  sold  in  the  inverse  order  of 
their  alienation,  according  to  the  equitable  rights  of  the  different 
purchasers  as  between  themselves.  Guion  v.  Knapp,  6  Paige,  35  ; 
Sheel  V.  Sprdker,  8  Paige,  192 ;  Snyder  v.  Stafford,  11  Paige,  71 ; 
N.  Y.  Life,  etc.,  Co.  v.  Milnor,  1  Barb.  Ch.  353 ;  Ferguson  v.  Kim- 
ball, 3  Barb.  Ch.  316 ;  Crafts  v.  Aspinwall,  2  N.  Y.  289 ;  Barnes  v. 
^ott,  64  K  Y.  397;  Coles  v.  Appleby,  87  N.  Y.  114.  The  rule 
may  be  waived  by  express  agreement  between  the  mortgagor  and 
subsequent  mortgagees  or  grantees.  Bowne  v.  Lynde,  13  Week. 
Dig.  97.  Although  the  principle  that  parts  of  property  shall  be 
sold  in  the  inverse  order  of  alienation,  is  in  general  applicable  to 
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the  case  of  suocessive  mortgages  on  parts  of  the  property  to  be 
sold,  yet  the  rule  yields  to  circumstances  for  the  protection  of 
equitable  rights.    Bernhardt  v.  Lymburner,  85  N.  Y.  172. 

It  is  the  right  and  duty  of  the  court  to  direct  the  order  in 
which  mortgaged  premises  shall  be  sold,  with  the  view  to  protect 
the  rights  of  the  different  parties  interested  in  the  equity  of 
redemption.     Winans  v.  James,  8  Abb.  Dig.  996,  citing  48  JST.  Y. 
299,  7  Paige,  591,  51  N.  Y.  330.     The  rule  is,  that  where  a 
creditor  has  a  lien  upon  several  parcels  of  land  for  the  payment 
of  his  debt,  and  some  of  the  land  still  belongs  to  the  person  who, 
in  equity,  ought  to  discharge  the  debt,  and  other  parcels  have 
been  sold  by  him,  the  lands  still  belong  to  such  persons  as  are 
first  chargeable  with  the  payment  of  the  debt,  and  upon  principle, 
as  between  equal  equities,  he  who  is  prior  in  time  is  strongest  in 
right.     If  the  person  who  ought  to  pay  the  debt  has  conveyed 
different  parcels  of  land,  upon  which  it  is  a  lien,  at  different  times 
to  different  purchasers,  as  between  such  purchasers  the  lands  are 
chargeable  in  equity  in  the  inverse  order  of  their  alienation;  and 
where  the  same  person  had  taken  title  to  different  parcels,  subject 
to  a  mortgage,  at  different  times,  and  had  assumed  payment  of 
the  mortgage  debt,  he  could  not  insist  upon  an  equity  in  the  order 
of  sale.     Steere  v.  Childs,  15  Hun,  511.     The  proper  decree  is 
that  the  master  sell  the  mortgaged  premises  in  the  inverse  order 
of  the  alienation  of  the  parcels,  and  according  to  equity  as  between 
the  several  defendants,  leaving  the  master  to  settle  the  order  of 
sale  upon  the  principles  of  equity.    Bathhone  v.  Clarke,  9  Paige, 
648 ;  KnicherbocJcer  v.  Eggleston,  3  How.  130 ;  N.  Y.  Life  Ins., 
etc.,  Co.  v.  Milnor,  1  Barb.  Ch.  353. 

And  in  Bathhone  v.  Bowe,  25  How.  403,  it  is  said  that  the 
referee  may  exercise  his  discretion  as  to  the  manner  of  sale  where 
premises  adjoin  and  are  controlled  by  one  person.  On  a  sale  of 
lots,  where  defendant  presented  a  written  request  that  the  most 
valuable  lot  should  be  sold  first,  and  the  request  was  made  in 
good  faith,  and  in  the  belief  that  it  would  increase  the  amount 
realized,  and  no  reason  appearing  for  a  refusal,  and  the  referee 
declined  to  so  sell,  held,  that  the  sale  should  be  set  aside  and  a 
resale  ordered.  King  v.  Piatt,  37  N.  Y.  155.  A  purchaser  of  an 
undivided  interest  in  part  of  mortgaged  premises  is  not  entitled 
to  insist  that  the  parcels  shall  be  sold  in  the  inverse  order  of 
alienation  if  the  sale  would  be  materially  injured  thereby.     Cash- 
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man  v.  Martin,  50  How.  337.  Where  a  mortgagor  sells  parcels 
of  the  mortgaged  property  to  different  purchasers,  who  are  ignorant 
of  the  incumbrance,  he  who  first  receives  his  deed,  and  not  he 
who  first  records  it,  is  entitled  to  the  aid  of  the  court,  and  the  latter 
must  be  first  sold.  Ellison  v.  Pecare,  29  Barb.  333.  As  to  order 
of  sale,  where  parcels  are  sold  under  different  judgments,  see 
Woods  V.  Spaulding,  45  Barb.  602.  As  to  equities  between  a 
mortgagee  and  grantee  of  lands  subject  to  a  mortgage,  see  Kellogg 
Y.  Band,  11  Paige,  59.  In  the  absence  of  circumstances  showing 
a  contrary  intent,  one  who  conveys  lands  subject  to  incumbrances 
and  to  whom,  without  mention  thereof,  a  part  is  conveyed  back 
is,  and  subsequent  holders  deriving  title  through  him,  are  entitled 
to  have  the  remaining  lands  held  primarily  liable  for  the  payment 
of  the  incumbrances,  and  to  the  benefit  of  the  rule  in  equity  re- 
quiring sale  thereof  in  satisfaction  to  be  made  in  the  inverse  order 
of  alienation.  Hopkins  v.  Wolley,  81  N.  Y.  77.  Although  the 
purchaser,  at  a  foreclosure  sale,  of  that  part  of  the  premises 
primarily  liable  for  the  payment  of  the  mortgage  debt,  and  which 
sells  for  enough  to  pay,  acquires  the  same  right  which  the  mort- 
gagee had  upon  the  execution  of  the  mortgage  to  have  subse- 
quently alienated  property  first  sold  to  satisfy  prior  liens,  yet  if, 
by  the  terms  of  the  foreclosure  sale,  he  purchased  the  property 
expressly  subject  to  the  payment  of  the  prior  liens,  they  continue 
to  be  primarily  liable  therefor.    Hart  v.  Slocum,  50  IST.  Y.  381. 

A  purchaser  of  one  parcel  of  a  tract  of  land,  covered  by  a  mort- 
gage, is  entitled  to  be  protected  on  foreclosure  sale  only  to  the 
amount  which  he  has  paid.  McDonald  v.  Whitney,  2  Week.  Dig. 
529.  If  two  tenants  in  common  have  mortgaged  their  property 
for  the  payment  of  their  joint  debts  the  court  will  not  compel  the 
mortgagee  to  adopt  a  disadvantageous  order  of  sale  to  enable  them 
to  adjust  the  equities  between  them.  Van  SlyJce  v.  Van  Loan, 
26  Hun,  344;  Frost  v.  Bevins,  3  Sandf.  Ch.  188.  The  rule  is, 
however,  that  where  a  purchaser  of  part  of  mortgaged  premises 
assumes  to  pay  the  mortgage,  as  part  of  the  purchase  money,  the 
portion  so  purchased  becomes,  in  equity,  the  primary  fund  for 
such  payment.  Russell  v.  Pistor,  7  IST.  Y.  171 ;  Bowne  v.  Lynde, 
91  N.  Y.  92.  A  party  to  a  foreclosure  action,  who  desires  to 
have  the  mortgaged  premises  sold  in  a  particular  order,  should 
provide  for  that  in  the  decree ;  or,  after  entry  of  the  decree,  he 
may  obtain  an  order  so  directing  the  referee,  and  if  the  referee 
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disregards  proper  requests  made  at  the  time  of  the  sale,  the  sale 
may  be  set  aside.  Vandercook  v.  Cohoes  Savings  Institution,  5 
Hun,  641 ;  Snyder  v.  Stafford,  11  Paige,  71. 

It  seems  it  is  a  general  equitable  rule  that  where  a  mortgage 
covers  several  parcels  of  land  which  are  sold  separately  and  at 
different  dates  by  the  mortgagor,  they  are  liable  to  be  sold  in 
satisfaction  of  the  mortgage  as  against  the  purchasers  in  the  inverse 
order  of  alienation.  It  seems,  also,  that  where  the  holder  of  a 
mortgage  with  notice  of  the  conveyance  of  one  parcel,  releases 
another,  this,  as  a  general  rule,  constitutes  a  defence  to  the  earlier 
purchaser  to  the  extent  of  the  value  of  the  land  released.  This 
rule,  however,  is  made  in  equity  to  yield  to  the  requirements  of 
justice.  Livy  v.  Tufts,  121  K  Y.  172,  affirming  16  St.  Eep.  1000. 
See,  also,  as  to  order  of  sale.  Coffin  v.  Parher,  15  St.  Eep.  887. 

Land  must  be  sold  in  the  inverse  order  of  alienation.  This  is 
an  equitable  but  not  a  legal  right.  Kraft  v.  Aspinwall,  2  Coins. 
289 ;  Howard  Ins.  Co.  v.  Halsey,  4  Sandf.  565 ;  Halsey  v.  Beed, 

9  Paige  Ch.  446 ;  Schryver  v.  Teller,  9  Paige,  173 ;  Ooverneur  v. 
Lynch,  2  Paige,  300;  Guion  v.  Enapp,  6  Paige,  35;  Swyder  v. 
Stafford,  11  Paige,  71 ;  New  York  Life  Ins.  Co.  v.  Milnor,  1  Barb. 
Ch.  353;  Stuyvesant  v.  Hall,  2  Barb.  Ch.  151;  Skeel  v.  Spraker, 
8  Paige,  182 ;  Miles  v.  Fralich,  11  Hun,  561 ;  Hopkins  v.  Wolley, 
81  ]Sr.  Y.  77 ;  Breeze  v.  Busby,  13  How.  485 ;  National  Bank  v. 
Hilbard,  45  How.  Pr.  289;  Bowne  v.  Lynde,  91  N.  Y.  92;  Bern- 
hardt V.  Lymburner,  85  N.  Y.  172;  Quackenbvsh  v.  O'Hare,  61 
Hun,  388,  affirmed,  129  N.  Y.  485 ;  Jenks  v.  Quinn,  16  Supp. 
240,  61  Hun,  427,  affirmed,  137  JST.  Y.  223. 

Upon  a  sale  of  mortgaged  premises  in  an  action  for  foreclosure 
where  the  mortgagor  subsequent  to  the  execution  of  the  mortgage 
has  made  successive  transfers  of  separate  parcels  of  the  mortgaged 
premises  to  different  persons,  that  portion,  if  any,  still  remaining 
in  his  hands  must  first  be  sold  to  satisfy  the  mortgage  debt  and 
the  costs  and  expenses  of  the  action,  and  if  a  sufficient  sum  for  that 
purpose  is  not  realized  from  such  sale,  then  the  various  portions 
of  the  mortgaged  lands  conveyed  by  the  mortgagor  must  be  sold 
in  the  inverse  order  of  their  alienation,  according  to  the  equitable 
rights  of  the  different  grantees  as  among  themselves  until  a  suffi- 
cent  sum  is  realized  to  satisfy  the  mortgage  debt,  Barnes  v.  Mott, 
64  K  Y.  397 ;  Chapman  v.  West,  17  K  Y.  125  ;  Ingalls  v.  Morgan, 

10  N.  Y.  178;  Van  Slyke  v.  Van  Loan,  26  Hun,  344;  Coles  v. 
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Appleby,  22  Hun,  72;  Steere  v.  Childs,  15  Hun,  518;  and  the 
court,  upon  application,  will,  in  a  judgment  of  foreclosure  and 
sale,  decree  that  the  parcels  shall  be  sold  in  the  inverse  order  of 
their  alienation  as  shown  by  the  dates  of  the  respective  convey- 
ances. Hart  V.  Wandle,  50  N.  Y.  381 ;  Erie  County  Savings  Bamk 
V.  Boop,  48  I^.  Y.  292.  This  rule  does  not  apply  where  a  pur- 
chaser of  one  of  the  parcels  has  assumed  to  pay  the  mortgage  debt. 
Warren  v.  Boynton,  2  Barb.  13;  Torrey  v.  Bank  of  Orleans,  9 
Paige  Ch.  649. 

If  a  mortgagee  with  notice  of  subsequent  conveyance  of  parts 
of  the  mortgaged  premises,  releases  from  the  mortgage  one  or 
some  of  the  premises  primarily  liable,  he  thereby  releases  pro 
rata  the  portion  secondarily  liable,  and  cannot  enforce  his  lien 
against  the  residue  without  deducting  the  value  of  the  part  re- 
leased from  the  amount  due  on  the  mortgage.  Patty  v.  Pease,  8 
Paige  Ch.  2Y7 ;  Guion  v.  Knapp,  6  Paige,  35 ;  Stuyvesant  v.  Hall, 
2  Barb.  Ch.  151 ;  Stevens  v.  Cooper,  1  Johns.  Ch.  425. 

The  principle  that  parcels  of  land  held  by  successive  alienees 
subject  to  a  lien  upon  the  whole,  when  resorted  to  for  satisfaction 
of  such  lien,  be  sold  in  the  inverse  order  of  their  alienation  applies 
to  the  case  of  successive  mortgages  or  parcels  so  that  the  mortgagee 
of  the  last  parcel  aliened  must  satisfy  prior  mortgages  covering 
the  whole  lot.  Denton  v.  Ontario  Co.  Nat.  Bank,  77  Hun,  83,  28 
Supp.  293,  59  St.  Eep.  838,  reversed,  150  N.  Y.  126. 

Where  part  of  mortgaged  premises  is  conveyed  subject  to  the 
mortgage,  which  the  grantee  covenants  to  pay,  a  subsequent  grantee 
who  does  not  covenant  to  pay,  but  whose  deeds  refers  to  the  con- 
veyance covenanting  to  pay  the  mortgage,  has  notice  that  the  land 
conveyed  is  primarily  liable  to  pay  the  mortgage,  and  he  cannot  ask 
that  the  premises  be  sold  in  an  inverse  order  of  alienation.  Eyling 
V.  Hercules  Land  Co.,  9  App.  Div.  306,  41  Supp.  191. 

In  an  action  for  sale  of  lands  charged  with  the  payment  of 
legacies,  the  rule  requiring  a  sale  in  the  inverse  order  of  alienation 
will  be  followed,  unless  it  is  plain  to  the  court  that  fairness  to  all 
parties  in  interest  requires  the  adoption  of  a  different  rule. 
Rogers  v.  Smith,  75  App.  Div.  141,  77  Supp.  392,  affirmed  without 
opinion,  177  IST.  Y.  588. 

Where  two  parcels  of  land  are  mortgaged  to  secure  a  certain 
sum  and  one  of  the  parcels  is  thereafter  released  and  the  mort- 
gagor subsequently  gives  a  new  mortgage  upon  it  to  the  original 
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mortgagee,  as  collateral  security  to  the  first  mortgage  and  to  secure 
the  same  indebtedness,  and  afterwards  sells  the  parcel  that  was  not 
released,  retaining  title  to  the  parcel  that  has  been  released  and 
remortgaged,  upon  a  foreclosure  of  the  original  and  collateral  mort- 
gages in  one  action  the  parcel  covered  by  the  collateral  mortgage 
and  which  still  belongs  to  the  mortgagor  should  first  be  sold  to 
pay  the  mortgage  debt.    Kels  v.  West,  56  Misc.  126. 

Sub.  6.    Trustee  Not  to  Purchase. 

§    1679.   Purchases  by  certain   officers  prohibited.    Penalty. 

A  commissioner,  or  other  officer,  making  a,  sale,  as  prescribed  in  this  title, 
or  a  guardian  of  an  infant  party  to  the  action,  shall  not,  nor  shall  any  person, 
for  his  benefit,  directly  or  indirectly,  purchase,  or  be  interested  in  the  pur- 
chase of,  any  of  the  property  sold;  except  that  a  guardian  may,  where  he  is 
lawfully  authorized  so  to  do,  purchase  for  the  benefit  or  in  behalf  of  his  ward. 
The  violation  of  this  section  is  a  misdemeanor;  and  a  purchase,  made  contrary 
to  this  section,  is  void. 

A  guardian  ad  litem  cannot  purchase  for  any  one  except  an 
infant.  Lefever  v.  Laraway,  22  Barb.  167.  That  a  person  acting 
in  fiduciary  capacity  cannot  buy,  at  a  sale  made  by  himself,  see 
Terwilliger  v.  Brown,  44  N.  Y.  240,  and  Bennett  v.  Austin,  81 
N.  Y.  308. 

The  common-law  doctrine  prohibiting  the  purchase  at  a  fore- 
closure sale  of  the  property  by  guardian  ad  litem  of  infant  owners 
was  only  enforceable  in  equity,  there  being  no  statutory  prohibi- 
tion applicable  to  the  case  prior  to  1877.  Dugan  v.  Denyse,  13 
App.  Div.  214,  43  Supp.  308. 

A  purchase  by  general  guardian  and  guardian  ad  litem  of  infant 
parties  of  the  property  sold  in  partition  is  void,  and  an  order  con- 
firming the  report  of  sale  does  not  render  such  purchase  valid. 
O'Donoghue  v.  Boies,  159  N.  Y.  87,  affirming  92  Hun,  3,  37  Supp. 
961. 

A  trustee  who  has  an  interest  to  protect  by  bidding  at  a  sale 
of  the  trust  property  and  who  is  granted  permission  to  bid  thereon 
by  the  court  on  an  application  for  that  purpose,  after  hearing  all 
the  parties  interested,  may  purchase  at  such  sale  and  obtain  a  per- 
fect title.    Scholle  v.  Scholle,  101  K  Y.  167. 

The  provision  in  a  judgment  of  foreclosure  that  any  of  the 
parties  may  become  purchasers  does  not  affect  equities  which  may 
exist  between  the  purchaser  and  any  other  person  for  whose  benefit 
the  purchase  may  be  deemed  as  matter  of  law  to  have  been  made. 
If  the  purchaser,  though  a  party  to  the  action,  is  acting  in  a 
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fiduciary  capacity  arising  outside  of  the  relation  of  mortgagor  and 
mortgagee,  his  liability  to  the  cestui  que  trust  cannot  be  affected 
by  such  provision.    Pulton  v.  Whitney,  66  IST.  Y.  548. 

Where  a  woman  who  by  the  death  of  her  husband  became  charged 
with  the  duties  of  a  guardian  in  socage  to  her  minor  children, 
subsequently  in  good  faith  purchased  premises  as  to  which  her 
husband  died  intestate  by  the  foreclosure  of  the  mortgage  thereon, 
it  was  held  the  sale  was  not  void  under  §  1679,  as  that  section 
was  intended  to  apply  simply  to  a  guardian  ad  litem  appointed 
in  the  action.  That  the  effect  of  the  sale  was  to  divest  the  legal 
title  of  the  minors  subject  to  their  right  to  invoke  the  aid  of  a 
court  of  equity.  O'Brien  v.  General  Synod  of  the  Reformed 
Church,  10  App.  Div.  605,  42  Supp.  356. 

Where  the  testamentary  guardian  of  an  infant  purchases  the 
lands  of  an  infant  at  a  partition  sale  the  purchase  is  voidable, 
but  not  void.  Section  1679  has  no  application  to  such  a  case, 
as  that  section  only  forbids  a  guardian  ad  litem  in  the  action  in 
which  the  lands  are  sold  from  purchasing  at  the  sale,  and  has  no 
force  as  to  testamentary  and  general  guardians.  Munsell  v.  Munr 
sell,  33  Misc.  185,  68  Supp.  329. 

A  mother  of  infants,  who  has  become  their  gucurdian  in  socage 
may  for  the  protection  of  the  interest  of  herself  and  children,  or 
for  her  own  interest  alone,  purchase  real  estate  at  a  foreclosure 
sale  and  take  a  deed  in  her  own  name.  The  restrictions  of  § 
1679  apply  only  to  guardians  ad  litem  and  not  to  guardians  in 
socage.  A  delay  of  eight  years,  after  the  youngest  of  the  infants 
attained  his  majority  in  attacking  such  purchase,  is  such  laches 
as  bars  relief  against  subsequent  grantees,  where  one  was  in  his 
fifteenth  and  the  other  was  in  his  seventeenth  year  at  the  time 
of  sale,  and  they  were  more  or  less  conversant  with  what  was 
done.  Boyer  v.  East,  161  IST.  Y.  580;  affiTrmng  25  App.  Div. 
625,  49  Supp.  1132. 

This  ease  distinguishes  O'Donoghue  v.  Boie&r  159  N.  Y.  87, 
holding  that  the  mother  in  that  case  was  not  only  the  general 
guardian  of  the  infants,  but  had  also  been  appointed  their 
guardian  ad  litem  in  the  action  of  partition.  In  O'Donoghus  v. 
Boies  it  was  held  that  a  purchase  by  a  guardian  in  his  own  name 
in  a  partition  suit,  to  which  his  ward  was  a  party,  governed  by 
the  provisions  of  the  Revised  Statutes  on  the  subject,  afterwards 
Actions,  Vol.  n— 114 
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more  stringently  re-enacted  in  the  Code,  is  presumed  to  be  void, 
and  that  the  burden  rests  on  the  defendant  claiming  title  through 
such  a  purchase  to  show  that  it  was  for  the  benefit  of  the  infant 

AETICLE  X. 

WHEN  SALE  SET  ASIDE. 

The  court  has  general  jurisdiction  over  a  sale  made  under  its 
decree,  and  is  bound  to  see  that  it  is  not  made  the  instrument  of 
injustice;  Crane  v.  Lawrence,  7  Week.  Dig.  517;  and  has  power 
to  set  aside  a  sale  of  lands  made  pursuant  to  its  judgment,  or 
order,  for  fraud  or  irregularity,  even  against  a  hona  fide  grantee 
of  the  purchaser.    Hale  v.  Clauson,  60  N.  Y.  339.    But  such  pur- 
chasers will  be  protected.     Ellsworth  v.  Lochwood,  9  Hun,  548. 
A  sale  may  be  set  aside  though  the  report  has  been  confirmed 
and  deed  delivered.     Crane  v.  Stiger,  58  N.  Y.  625.    The  court 
may  set  aside  a  sale  upon  a  ground  insufficient  to  confer  an  abso- 
lute right  to  a  resale,  it  may  relieve  against  mistakes,  accidents, 
or  hardship,  or  oppressive  or  unfair  conduct  of  others,  although 
not  amounting  to  a  violation  of  law,  and  if  fraud  is  alleged  may 
order  a  resale  upon  such  a  state  of  facts,  casting  a  doubt  upon 
the  fairness  of  the  sale,  as  to  render  it  inexpedient  to  confirm  the 
sale,  although  the  alleged  fraud  may  not  be  clearly  established, 
and  the  question  whether  the  relief  shall  be  by  a  reduction  of  the 
bid  or  a  resale  is  purely  discretionary.     Fisher  v.  Henry,  78 
N.  Y.  387,  dismissing  appeal  from  17  Hun,  370.     Collusion  pre- 
venting competition  at  a  judicial  sale  to  an  infant's  prejudice  is 
legal    fraud,    and    subsequent   mortgagees   and   purchasers   with 
knowledge  can  acquire  no  benefit  therefrom.     Howell  v.  Mills, 
53  ISr.  Y.  322.    But  in  such  case  the  sale  will  be  set  aside  only  on 
assurance  of  a  higher  price  on  resale.     Brush  v.  Shuster,  3  Abb. 
N.  C.  63.     A  sale  will,  however,  be  set  aside  on  slight  grounds 
where  the  interests  of  infants  are  affected.     Duncan  v.  Dodd,  2 
Paige,  99 ;  Lefever  v.  Laratmy,  22  Barb.  W7.     But  not  on  the 
sole  ground  that  the  guardian  of  an  infant  failed  to  attend  the 
sale,  but  where  there  is  any  fraud,  by  whicJh  the  purchaser  has 
been   misled,    it   will   be   vacated.      Gardiner   v.  ■  Schemerhom, 
Clarke's  Ch.  102. 

Where  a  party  interested  requested  that  the  sale  should  not 
take  place  on  election  day,  and  made  a  reasonable  request  as  to 
sale  in  parcels,  which  w^as  disreerarded,  the  sale  was  set  aside. 
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Occupying  a  situation  of  advantage,  it  behooves  the  plaintiff  to 
pursue  his  remedy  with  scrupulous  care  not  to  inflict  unnecessary 
injury  upon  the  party  within  his  power,  and  it  is  the  duty  of  the 
court  to  see  that  its  process  is  not  made  unduly  oppressive. 
King  v.  Piatt,  37  N.  Y.  155.  Statements  made  by  plaintiff,  or 
his  agents,  calculated  to  mislead  purchasers,  is  ground  for  setting 
aside  sale.  Slocum  v.  Olms,  3  How.  178 ;  Murdoch  v.  Emfie,  19 
How.  79;  Banta  v.  Maxwell,  12  How.  479;  Francis  v.  Church, 
Clarke's  Ch.  475;  Crane  v.  Stiger,  2  T.  &  C.  577,  appeal  dis- 
missed, 58  N.  Y.  645.  Or  any  unfair  advantage  taken  by  plain- 
tiff or  one  in  his  behalf.  Crane  v.  Stiger,  2  T.  &  C.  577 ;  Fair- 
child  V.  Fairchild,  59  How.  351 ;  Frost  v.  Myrich,  1  Barb.  370 ; 
Mmj  V.  May,  11  Paige,  201 ;  Billington  v.  Forles,  10  Paige,  487 ; 
Woodruff  V.  Bush,  8  How.  117.  Irregularity  in  conducting  the 
sale  is  ground  for  setting  it  aside  where  any  interested  party  is 
injured  thereby,  as  a  variance  in  the  hour  of  sale  as  a'nnounced 
on  adjournment,  and  as  subsequently  published,  or  a  sale  on 
terms  different  from  those  prescribed  by  the  judgment,  or  con- 
trary to  the  equities  of  the  parties  as  to  the  order  of  sale.  Miller 
V.  Hull,  4  Den.  104;  Goldsmith  v.  Osborne,  1  Edw.  560;  Cunr 
nvngham  v.  Cassidy,  17  N.  Y.  276 ;  Griffefh  v.  Hadley,  10  Bosw. 
587;  Wolcott  v.  Schenck,  23  How.  385;  Hotchhiss  v.  Clifton  Air 
Cure,  4  Keyes,  170 ;  Merchants'  Ins.  Co.  v.  Hinman,  3  Abb.  455 ; 
Breese  v.  Burley,  13  How.  485.  The  failure  to  advertise  the 
postponement  of  a  sale  is  an  irregularity  for  which  the  court 
might  set  aside  the  sale  upon  the  seasonable  application  of  a 
party  to  the  foreclosure,  but  it  will  not  constitute  a  jurisdictional 
defect  in  the  proceedings  which  will  affect  the  title  of  the  pur- 
chaser.   Beckstein  v.  Schultz,  9  St.  Eep.  815. 

The  rule  as  to  setting  aside  sale  is  held  somewhat  more  strict 
against  plaintiff  than  against  a  stranger.  Kellogg  v.  Homell,  62 
Barb.  280;  Gould  v.  Lihby,  24  How.  440;  Tripp  v.  Cook,  26 
Wend.  UQ;Mott  v.  Walkley,  3  Edw.  590;  Campbell  v.  Swan,  48 
Barb.  109.  The  fact  that  one  moving  to  vacate  a  sale  had  relied 
upon  a  stay  of  proceedings  which  he  had  obtained  to  stay  the  sale, 
and  which  was  vacated  on  the  day  before  the  sale,  too  late  for 
him  to  attend,  is  not  a  ground  for  relieving  him.  Peck  v.  N.  J. 
&  N.  Y.  E.  B.  Co.,  22  Hun,  129,  appeal  dismissed,  85  JN".  Y.  246. 
Where  a  resale  is  ordered  it  must  be  upon  substantially  the  same 
terms  as  the  first  sale,  or  if  materially  different,  the  first  purchaser 
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will  be  released  from  liability  for  the  deficiency.  Biggs  v.  Pur- 
sell,  74  N.  Y.  370.  Where  a  purchaser  fails  to  complete  the 
purchase  and  a  resale  is  directed  by  the  ex  parte  order  of  the 
court,  the  purchaser  is  discharged  from  liability  to  make  good  a 
deficiency  arising  on  the  second  sale,  and  is  not  subject  to  further 
liability  except  to  the  extent  of  his  deposit,  which  is  forfeited,  but 
it  seems  it  would  be  otherwise  if  the  order  had  been  made  upon 
notice  to  the  purchaser.  Ardhon  v.  Bachelor,  16  Civ.  Pro.  R. 
304.  A  sale  will  not  be  set  aside  on  ground  that  the  premises 
were  not  sold  in  parcels,  upon  the  application  of  a  defendant  liable 
for  a  deficiency  where  there  was  no  deficiency.  Shuler  v.  Max- 
well, 38  Hun,  240,  appeal  dismissed,  101  N.  Y.  657.  A  judicial 
sale  should  not  be  set  aside  for  mere  inadequacy  of  price.  Matter 
of  Bider,  23  Hun,  91 ;  Buschell  v.  Voorhis,  49  How.  247 ;  Brush 
V.  Shuster,  3  Abb.  N.  C.  73 ;  People  v.  Bond  St.  Sav.  Bank,  53 
How.  336;  Chapman  v.  Boetcher,  27  Hun,  606,  appeal  dismissed, 
90  N.  Y.  692;  Lochmood  v.  McGwire,  57  How.  266;  Kellogg  v. 
Howell,  62  Barb.  280;  Woodhull  v.  Oshorne,  2  Edw.  614;  Moti 
V.  WalMey,  3  Edw.  590 ;  WitbecJc  v.  Bowe,  25  How.  403 ;  Dim- 
can  V.  Dodd,  2  Paige,  99 ;  Brown  v.  Frost,  10  Paige,  243 ;  Lefever 
V.  Laraway,  '2i'2,  Barb.  167.  Unless  the  inadequacy  of  price  re- 
sults from  fraud  or  a  clear  mistake.  Crams  v.  Lawrence,  7  Week. 
Dig.  517 ;  Odell  v.  Twomey,  8  Week.  Dig.  165.  But  this  rule 
only  applies  to  bona  fide  purchasers.  Matter  of  Fuller,  35  Hun, 
162. 

In  Barnard  v.  Jersey,  39  Misc.  212,  79  Supp.  380,  the  court 
refused  to  set  aside  a  judicial  sale  for  mere  inadequacy  of  price. 

On  a  motion  to  set  aside  a  sale  on  the  ground  that  the  price  bid 
was  inadequate,  the  fact  of  inadequacy  should  be  clearly  estab- 
lished and  the  motion  will  not  always  be  granted  even  when  it 
is  shown  that  the  appellant  had  notified  intended  bidders  the 
sale  would  not  take  place  at  the  time  advertised,  who  were  thereby 
kept  away  from  the  sale,  the  appellant  having  obtained  an  order 
for  a  stay  of  proceedings,  which  was,  however,  vacated  before  the 
sale.  Von  Stade  v.  Le  Compte,  21  St.  Eep.  240.  A  resale  may 
be  ordered  where  the  price  was  inadequate  and  the  terms  of  sale 
required  payment  of  twenty-five  dollars  for  autcioneer's  fees. 
Arnold  v.  Egbert,  7  Week.  Dig.  206. 

The  Court  of  Appeals  will  not  interfere  on  the  ground  of  inade- 
quacy of  price.      White  v.   Coulter,  59  N.  Y.   629;  see,  also, 
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UcEwen  v.  Butts,  20  Supp.  503.  Evidence  tending  to  show  the 
insanity  of  a  mortgagor  at  the  time  of  sale  and  inadequacy  of 
price  was  held  insufficient  to  authorize  a  resale,  and  the  order 
made  upon  such  motion  permitting  the  judgment  and  sale  to 
stand,  but  directing  the  plaintiff,  as  purchaser,  to  account  for  the 
profits  from  the  possession  and  a  resale,  was  held  unauthorized. 
Provost  V.  Boedieger,  32  St  Eep.  1101;  s.  o.,  10  N.  Y.  Supp. 
812. 

Application  by  defendant  to  vacate  sale  and  have  resale  upon 
the  ground  of  inadequacy  of  price,  and  because  such  defendant 
was  not  represented  at  the  sale  made  sometime  after,  at  which 
time  a  portion  of  the  property  had  been  sold  by  the  purchaser 
to  a  bona  fide  vendee,  should  be  refused,  where  it  appears  that 
defendant's  failure  to  be  represented  was  due  to  his  own  negli- 
gence, and  that  he  was  present  and  refused  to  bid  at  the  sale  and 
did  not  ask  for  a  postponement,  and  no  claim  is  made  that  a 
higher  price  could  be  secured,  and  no  offer  made  to  bid  a  higher 
price.    Eousman  v.  Wright,  50  App.  Div.  606,  64  Supp.  71. 

Where  property  was  sold  at  clearly  inadequate  price,  and  the 
owner  made  payment  to  reduce  the  mortgage,  showing  his  inten- 
tion to  protect  the  property,  the  court  may,  in  its  discretion  and 
on  terms  order  a  resale.  Pruden  v.  Bulter,  3i  Misc.  117,  68 
Supp.  737. 

On  foreclosure  sale  the  mortgagee,  being  the  only  bidder,  pur- 
chased the  property  for  $11,035.19,  and  on  motion  to  confirm  the 
sale  his  affidavit  showed  that  the  price  was  reasonable,  and  no 
interests  of  infants  were  involved.  In  opposition  there  were  six 
affidavits  that  the  market  value  of  the  property  was  from  $12,000 
to  $14,000.  Held  insufficient  to  justify  setting  aside  the  sale  for 
inadequacy  of  price.  Cortland  8av.  Bank  v.  Lighthall,  53  Misc. 
426,  104  K  Y.  Supp.  (138  St.  Rep.)  1022. 

Affidavits  that  the  premises  were  worth  more  than  was  paid 
for  them,  and  that  the  moving  party  would  agree  to  secure  per- 
sons who  would  pay  more,  it  was  held  that  motion  for  resale 
would  be  granted  on  condition  that  the  moving  party  pay  the 
costs  and  expenses  of  the  original  sale  and  cause  an  agreement  to 
be  executed  obligating  the  party  executing  same  to  bid  a  certain 
sum,  the  original  sale  to  stand  if  such  person  fail  to  pay  that 
sum.  OermanrAmericwn  Bank  v.  Dorthy,  39  App.  Div,  166,  57 
Supp.  172. 
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A  resale  will  not  be  granted  where  it  is  not  pretended  there 
was  any  fraud,  misconduct  or  surprise,  and  an  order  denying  a 
motion  to  set  aside  a  sale  in  foreclosure,  being  in  the  discretion 
of  the  court,  is  not  appealable  in  the  absence  of  any  pretense  that 
such  discretion  has  been  abused.     Kna<pp  v.  Conger,  59  'N.  Y. 
635 ;  White  v.  Covlter,  3  T.  &  C.  608 ;  Buschel  v.  Voorhis,  49 
How.  247;  Winter  v.  Eckert,  93  N.  Y.  368.     Where  the  pur- 
chaser offers  to  pay  a  judgment  for  deficiency,  and  no  excuse  is 
offered  by  interested  parties  for  failing  to  attend  the  sale,  a  resale 
will  not  be  ordered.     Commonwealth  Ins.  Co.  v.  Bowman,  15 
Week.   Dig.   416,   Court  of  Appeals.     But  where  mistakes  or 
neglect  to  attend  sale  are  sufficiently  excused,  the  sale  may  be  set 
aside.     Thompson  v.  Movrnt,  1  Barb.  Ch.  607;  Williamson  v. 
Dale,  3  Johns.  Ch.  290.     As  to  what  are  and  what  are  not  suffi- 
cient excuses,  see  Marsh  v.  Ridgway,  18  Abb.  262;  Collier  v. 
Whipple,  13  Wend.  226 ;  StaJil  v.  Charles,  5  Abb.  348 ;  Hoppock 
V.  Conklin,  4  Sandf.  Ch.  582 ;  Lansing  v.  McPherson,  3  Johns. 
Ch.  424.    Sale  will  not  be  set  aside  because  purchaser  had  a  prior 
arrangement  with  plaintiff  to  take  back  a  mortgage  if  former 
bought.    McLaughlin  v.  Teasdale,  9  Daly,  23. 

Where  previous  to  a  sale  part  of  the  owners  of  the  equity  of 
redemption  arranged  with  plaintiff  that  he  should  bid  off  the 
property  for  them  at  a  fixed  price,  but  just  before  the  sale  de- 
clined so  to  do,  and  notified  them  he  would  bid  for  himself, 
becoming  a  purchaser  at  a  considerable  less  price  than  previously 
agreed  on,  it  was  held  that  a  resale  was  properly  directed.  N.  Y. 
Eastern  Christian  &  Benevolent  Missionary  Society  v.  Bishop,  8 
Supp.  60.  Where  property  consisting  of  several  lots  is  sold  in  one 
parcel,  although  not  so  directed  by  a  judgment,  and  it  appears  that 
a  greater  sum  would  have  been  realized  by  a  sale  in  parcels,  a  resale 
will  be  ordered.  Larkin  v.  Brouty,  39  St.  Kep.  879,  15  Supp. 
509.  Payment  by  the  owner  of  the  equity  after  the  postponement 
of  the  sale  as  expenses,  should  not  be  applied  to  the  reduction  of 
the  amount  of  the  decree,  nor  is  that  fact  a  sufficient  ground  for  a 
resale.  Holland  Trust  Co.  v.  Hogan,  44  St  Eep.  577,  17  Supp. 
919. 

There  must  be  some  legal  reason  for  setting  aside  the  sale. 
Hotchkiss  V.  Clifton  Air  Cure,  4  Keyes,  170.  That  purchaser's 
wife  has  dower  in  property  is  not  reason  for  resale.  Krdght  v. 
Maloney,  4  Hun,  33 ;  Watson  v.  Church,  3  Hun,  80.    A  purchaser 
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at  a  foreclosure  sale  has  a  right  to  demand  that  a  defect  as  to  the 
name  of  a  party  be  corrected  by  amendment  before  he  takes  title. 
Van  Hakten  v.  Scholl,  1  App.  Div.  32,  36  JST.  Y.  Supp.  771,  72 
St  Kep.  2,  25  Civ.  Pro.  E.  247. 

Where  the  contention  was  as  to  the  interest  of  a  defendant  on 
foreclosure  in  the  proceeds,  the  fact  that  his  default  was  opened 
to  litigate  that  matter,  will  not  affect  the  validity  of  the  sale 
whether  the  purchaser  had  notice  of  such  claim  at  the  time  of 
sale  or  not.  Waiugh  v.  Bailey,  4  Supp.  817.  Nor  does  the  fact 
that  on  judgment  on  default  interest  was  included  which  plaintiff 
had  paid  on  a  prior  mortgage,  as  the  mortgagor  could  only  have 
the  judgment  set  aside  to  the  amount  of  such  interest.  Hutchin- 
son V.  Walh  4  Supp.  717. 

In  Egam,  v.  Buellesbach,  116  App.  Div.  306,  101  Supp.  476, 
the  court  passes  upon  the  effect  of  terms  of  sale  and  conclusive- 
ness of  application  to  the  court  for  relief  upon  the  liability  of  a 
purchaser  for  deficiency. 

A  purchaser  who  submits  himself  to  the  jurisdiction  of  the 
court  in  which  the  sale  is  had,  must  move  in  such  court  and  cannot 
bring  an  equitable  action  in  another  court.  Muehlberger  v.  Schill- 
ing, 3  Supp.  705 ;  s.  c,  19  St  Kep.  1.  The  court  has  no  power 
to  allow  a  purchaser  to  complete  his  purchase  as  to  the  part  as  to 
which  he  claims  title  is  unquestioned  and  relieve  him  as  to  another 
part  for  a  pro  rata  consideration.  Thompson  v.  Schneider,  38 
Hun,  504,  appeal  dismissed,  102  N.  Y.  733. 

The  failure  of  an  auctioneer  at  a  judicial  sale  to  disclose  the 
fact  that  he  is  a  party  to  the  suit  and  interested  in  the  property 
sold,  renders  the  sale  voidable  and  subject  to  be  set  aside  at  the 
instance  of  the  purchaser  although  there  was  no  actual  fraud  or 
bad  faith  and  the  auctioneer's  interest  was  only  that  of  tenancy 
by  the  curtesy.    Smith  v.  Harrigan,  40  St.  Eep.  292. 

At  a  sale  the  obligation  of  the  purchasers  depends  not  on  declara- 
tions made  by  the  auctioneer  but  on  the  written  terms  of  sale  and 
the  memorandum  affixed  thereto  and  signed  by  the  purchaser. 
Where  the  terms  of  sale  were  described  in  a  printed  notice  of  the 
sale  annexed  to  the  terms  of  sale,  piirchasers  were  held  to  be  bound 
by  them,  and  a  purchaser  at  a  judicial  sale  cannot  demand  a  per- 
fect and  unincumbered  title  unless  the  terms  of  sale  call  for  it. 
Such  purchasers  are  not  entitled  to  rents  of  premises  between  the 
tune  of  purchase  and  the  time  of  delivery  of  deeds  to  them.  Wich- 
mm  v.  Aschpurwis,  14  Civ.  Pro.  E.  88. 
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Where  the  owner  of  a  right  of  way  which  had  been  granted 
after  the  land  had  been  mortgaged,  offered  to  bid  enough  on  the 
sale  to  make  the  judgment  and  costs  out  of  the  land  exclusive  of 
his  right  of  way,  an  order  to  that  effect  was  sustained.  Case.  v. 
Mannis,  33  St.  Kep.  44,  19  Civ.  Pro.  R.  296,  11  Supp.  243, 
affirmed,  without  opinion,  123  N.  Y.  661.  An  order  of  reference 
in  foreclosure  directing  the  referee  to  examine  the  plaintiff  as  to 
the  truth  of  the  allegations  in  the  complaint  which  alleged  pay- 
ments on  the  mortgage,  was  held  sufficient.  Hatfield  v.  Malcolm, 
71  Hun,  51,  53  St.  Eep.  863,  24  Supp.  596. 

The  papers  on  motion  for  a  resale  are  properly  served  on  the 
attorney  for  plaintiff  where  plaintiff  was  the  purchaser,  although 
he  has  conveyed  the  property  to  a  third  person.  Bonnett  v.  Brown, 
13  Supp.  395.  Where  there  are  no  legal  errors  in  the  sale  of 
mortgaged  premises  under  foreclosure,  and  the  sale  was  conducted 
with  strict  regularity,  an  application  for  a  resale  is  addressed  to  the 
discretion  of  the  court  and  relief  is  asked  as  a  matter  of  favor. 
Guggenheimer  v.  Sayre,  21  St.  Kep.  255 ;  Wollung  v.  Aiken,  17 
Civ.  Pro.  E.  318. 

In  Pruden  v.  Rutler,  34  Misc.  117,  68  Supp.  737,  it  was  held 
that  the  court  had  power  in  its  discretion  to  vacate  a  sale  where 
defendant,  by  mistake,  did  not  attend  the  sale  upon  such  defend- 
ant offering  to  comply  with  any  conditions  imposed,  although  the 
sale  was  regular  and  there  was  no  fraud. 

The  court  refused  to  set  aside  a  sale  on  application  of  heirs, 
who  claimed  that  their  bid  was  ignored  and  the  property  sold  for 
a  less  sum,  where  they  failed  to  show  their  ability  to  pay  the  ten 
per  cent,  required  at  the  time  of  the  sale,  or  that  the  property  was 
worth  more  than  the  purchaser  paid  for  it.  Irving  Sav.  Inst.  v. 
RoUnson,  35  Misc.  449,  71  Supp.  193.  Eesale  will  be  ordered 
at  the  instance  of  a  subsequent  mortgagee,  who  had  no  notice  of 
the  sale  other  than  the  advertisement  where  the  sale  was  at  a  price 
below  the  assessed  valuation,  to  an  outside  party,  upon  such  sub- 
sequent mortgagee  binding  himself  to  pay  more  than  the  assessed 
valuation,  the  owner  of  the  mortgage  making  no  objection.  Ken- 
nedy V.  Bridgman,  27  Misc.  585,  58  Supp.  253. 

A  sale  on  foreclosure  of  corporate  property  should  not  be  set 
aside  at  the  instance  of  the  holder  of  only  a  small  number  of 
shares,  where  he  is  the  only  stockholder  who  seeks  to  avoid  the 
transaction,  and  makes  no  complaint  until  after  the  sale,  unless 
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he  is  refused  the  fair  value  of  his  share  of  the  property.  Drake 
V.  N.  Y.  Suburban  Water  Co.,  36  App.  Div.  275,  55  Supp.  225. 

In  Angel  v.  Glarlc,  21  App.  Div.  339,  47  Supp.  731,  a  sale  was 
set  aside  and  the  purchaser  directed  to  be  reimbursed  out  of  the 
proceeds  of  the  resale  before  satisfaction  of  the  mortgage,  where 
the  attorney  for  defendants  had  been  informed  that  the  sale  would 
be  adjourned  and  relied  upon  that  statement. 

In  Roosevelt  v.  Schile,  95  App.  Div.  524,  88  Supp.  592,  an 
order  was  made  setting  aside  sales  under  foreclosure,  and  ordering 
a  resale  on  motions  of  the  guardian  ad  litem  for  some  of  the  de- 
fendants, upon  the  ground  that  it  was  impossible  to  tell  for  what 
sum  either  one  of  the  pieces  sold,  or  how  much  the  whole  property 
realized  under  the  peculiar  circumstances  of  the  case.  Appeal 
dismissed,  179  K  Y.  562. 

In  Coley  v.  Tollman,  43  Misc.  280,  88  Supp.  896,  the  court 
set  aside  a  foreclosure  upon  the  ground  of  fraud  on  the  part  of  the 
executor  and  guardian.  Affirmed,  107  App.  Div.  445,  95  Supp. 
339,  affirmed,  186  N.  Y.  569.  In  Vingut  v.  Ketcham,  102  App. 
Div.  403,  92  Supp.  605,  it  was  held  in  a  case  where  defendants 
were  not  entitled  to  vacate  sale  as  of  right,  that  the  court  was 
justified  in  imposing  terms  as  a  condition  to  granting  such  relief. 

Where  a  resale  was  ordered  and  the  order  amended  by  striking 
out  a  provision  that  the  purchaser  at  the  first  sale  and  the  plaintiff 
should  be  liable  for  the  deficiency  on  the  resale ;  held,  it  was  error 
on  the  part  of  the  referee  to  refuse  to  receive  his  bid  on  the  resale 
or  to  allow  the  money  paid  on  the  first  sale  to  be  applied  on  the 
second,  and  that  a  third  sale  should  be  ordered.  Fay  v.  Fay,  69 
Hun,  149  and  150,  52  St.  Rep.  610,  23  Supp.  408. 

Where  it  appeared  on  motion  to  set  aside  sale,  that  other  bidders 
were  willing  to  offer  only  a  very  slight  increase  over  the  amount 
bid  at  the  sale,  and  that  the  sale  was  fairly  conducted  in  the 
presence  of  the  mortgagor,  an  order  setting  it  aside  and  directing 
a  resale  was  held  erroneous.  Moller  v.  Watts,  56  App.  Div.  562, 
67  Supp.  488.  Where  the  referee  at  the  sale  made  an  unauthorized 
statement  in  regard  to  the  redemption  of  the  land  to  be  sold,  but 
did  not  incorporate  the  statement  in  the  terms  of  sale,  and  the 
statement  did  not  deter  bidders,  or  affect  the  sale,  it  was  held  not 
to  justify  setting  aside  the  sale.  Moller  v.  Watts,  56  App.  Div. 
562,  67  Supp.  488. 

Where  a  will  provided  that  four  parcels  of  real  estate  should  be 
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held  in  trust,  each  for  a  devisee  of  the  testator,  and  the  trust  proves 
invalid,  and  the  parcels  are  of  unequal  value,  in  an  action  of  parti- 
tion by  one  of  the  beneficiaries,  all  of  the  parcels  must  be  resold. 
Dresser  v.  Tra/uerse,  39  Misc.  358,  79  Supp.  924. 

Property  must  be  sold  at  a  judicial  sale  to  the  highest  bidder, 
and  this  means  the  highest  bidder  at  the  sale  who  is  then  and 
there  willing  and  financially  able  to  carry  out  the  terms  of  sale. 
Where  parties  to  the  action  attacked  the  sale  for  irregularities,  and 
because  their  bids  were  ignored,  they  must  show  that  they  them- 
selves were  technically  right.  Irving  Savings  Institution  v.  Robin- 
son, 35  Misc.  449,  71  Supp.  193.  A  resale  having  been  ordered 
on  application  of  the  mortgagor  who  had  made  part  payments  on 
account  of  the  judgment,  and  the  mortgagee  not  having  been  at 
fault,  it  was  held  it  was  error  to  apportion  the  expenses  incident 
to  the  former  sale,  so  that  one-half  thereof  would  fall  upon  the 
mortgagee.    Burrill  v.  Flitner,  109  App.  Div.  60,  95  Supp.  1078. 

Where  a  referee  made  a  second  sale  because,  through  a  mistake, 
a  check  for  the  ten  per  cent,  deposit  on  the  first  sale  had  not  been 
paid  and  thereafter  the  first  purchaser  tendered  the  full  purchase 
price  in  gold,  the  second  sale  should  be  set  aside  and  a  new  sale 
ordered.    Barr  v.  Benzinger,  27  App.  Div.  590,  50  Supp.  499. 

Defendant  to  secure  a  stay  of  the  sale  of  the  premises  pending 
an  appeal  served  an  imdertaking  upon  plaintiff  which  was  de- 
fective ;  plaintiff,  however,  retained  the  same  until  about  the  time 
fixed  for  the  sale,  when  he  returned  it  to  the  defendant.  The 
premises  were  then  sold.  Held,  that  a  resale  would  be  ordered 
although  the  undertaking  was  defective,  since  the  plaintiff,  by 
keeping  it  until  the  time  for  the  sale,  led  the  defendant  to  believe  he 
was  protected  until  a  time  when  he  could  do  nothing  to  protect 
his  interests.  Commercial  Banh  v.  Catto,  13  App.  Div.  608,  43 
Supp.  777. 

The  court  may,  in  its  discretion,  order  a  resale  at  the  instance 
of  any  one  whose  rights  are  affected  by  the  sale.  It  is  not  neces- 
sary the  party  should  have  a  specific  lien  on  the  mortgaged  prem- 
ises. Goodell  V.  Harrington,  76  IST.  Y.  547.  A  resale  will  not  be 
set  aside  because  the  notice  of  sale  was  not  published  in  all  the 
editions  of  the  paper  issued  on  the  days  in  which  it  was  inserted, 
Everson  v.  Johnson,  22  Hun,  115 ;  or  because  advertised  in  a  paper 
not  well  calculated  to  give  information.  Wake  v.  Hart,  12  How. 
444 ;  nor  for  any  irregularity  by  which  it  is  evident  the  purchaser 
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cannot  be  injured.  Knight  v.  Molony,  4  Hun,  33.  The  court 
may  set  aside  a  sale  where  it  is  not  made  subject  to  a  prior  incum- 
brance. Homceopcdhic  Life  Ins.  Co.  v.  Sixhury,  17  Hun,  424; 
Moller  V.  Moller,  12  Hun,  674. 

A  motion  for  a  resale  which  was  made  more  than  a  year  after 
the  original  sale,  was  denied  for  laches,  and  it  is  said  a  judicial 
sale  will  not  be  set  aside  simply  because  the  purchaser  made  a 
good  bargain.  Claflin  v.  Clark,  22  Week.  Dig.  127 ;  Depew  v. 
Dewey,  2  T.  &  0.  515,  appeal  dismissed,  56  IST.  Y.  657.  On  a 
petition  to  set  aside  a  sale  where  it  appeared  that  it  was  made 
two  years  before,  and  that  immediately  afterward  the  purchaser 
sued  to  have  the  purchase  declared  in  trust,  but  had  not  pressed 
the  action,  it  was  held  that  after  so  long  acquiescence  the  sale 
would  not  be  set  aside.  Farmers'  Loan  &  Trust  Co.  v.  Bankers 
<£  Merchants'  Telegraph  Co.,  6  Supp.  643.  Where  the  petitioner 
did  not  oflPer  to  bid  for  the  property  on  the  resale  more  than  the 
price  for  which  it  was  sold  and  did  not  show  that  any  one  would 
bid  any  more  and  with  knowledge  of  all  the  material  facts,  had 
delayed  for  nearly  two  years  before  making  the  application,  and 
in  the  meantime  the  property  had  gone  into  the  hands  of  a  new 
corporation  which  had  expended  large  sums  of  money  upon  it,  so 
that  if  a  resale  were  ordered,  it  would  be  impossible  to  restore  the 
parties  to  their  former  possession,  it  was  held  there  was  no  absolute 
legal  right  to  have  the  sale  set  aside,  that  the  court  below  had  dis- 
cretion to  deny  the  application,  and  that,  as  there  was  no  abuse 
of  discretion,  the  Court  of  Appeals  had  no  jurisdiction  to  review 
the  order  appealed  from.  Farmers'  Loan  &  Trust  Co.  v.  Bankers', 
etc.,  Co.,  119  N.  Y.  16.  A  delay  of  six  months  to  move  on  ground 
of  inadequacy  of  price  was  held  fatal  in  Lockwood  v.  McOuire, 
57  How.  256 ;  but  in  Crane  v.  Stiger,  2  T.  &  C.  577,  it  was  held 
a  delay  of  a  year  only  went  to  questions  of  terms.  In  Baker  v. 
Baker,  22  Week.  Dig.  137,  it  is  said  that  a  party  moving  for  a 
resale  should  offer  security  to  bid  more  on  the  resale  than  the 
amount  the  original  sale  brought.  It  is  held  in  Frost  v.  Hirsch' 
lerg,  17  Week.  Dig.  224,  that  delay  in  entering  judgment  will  not 
excuse  a  purchaser  at  a  partition  sale,  particularly  in  the  absence 
of  proof  that  any  loss  has  been  sustained  thereby. 

A  sale  should  not  be  opened  if  conducted  in  conformity  with 
the  rules  of  law  and  direction  of  the  judgment.  Winter  v.  Eckert, 
S3  N".  Y.  867.     As  to  what  is  sufficient  cause  for  setting  aside 
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sale  in  foreclosure,  in  addition  to  those  mentioned,  see  Haines  v. 
Taylor,  3  How.  206 ;  Oould  v.  Gager,  24  How.  440 ;  Hirsch  v, 
Livingston,  48  How.  243 ;  Soule  v.  Ludlow,  3  Hun,  503 ;  King  v. 
Morris,  2  Abb.  296 ;  Back  v.  Crussell,  2  Abb.  386 ;  Bequa  v.  Bea, 
2  Paige,  339. 

Any  person  whose  rights  are  affected  by  the  sale  may  make  the 
application  for  a  resale.  Kellogg  v.  Howell,  62  Barb.  280;  May 
V.  May,  11  Paige,  201 ;  Oould  v.  Mortimer,  26  How.  167 ;  Brown 
V.  Frost,  10  Paige,  243 ;  Fuller  v.  Brown,  35  Hun,  165  ;  American 
Ins.  Co.  V.  Oakley,  9  Paige,  259 ;  Shuler  v.  Maxwell,  38  Hun, 
240 ;  Ooodsell  v.  Harrington,  76  N.  Y.  547.  And  the  application 
should  be  by  motion  in  the  foreclosure  suit;  see  cases  cited  above. 
Collier  v.  Whipple,  13  Wend.  224;  Nicholl  v.  Nicholl,  8  Paige, 
349 ;  Bequa  v.  Bea,  2  Paige,  339 ;  McCotter  v.  Ja?/,  30  N.  Y.  80. 
Where  a  judgment  is  obtained  by  fraud  or  collusion,  however,  an 
action  may  be  maintained  to  set  it  aside,  as  it  is  ineffectual  to  bar 
the  equity  of  redemption,  and  the  sale  falls  with  it.  McMurra/y 
V.  McMurray,  66  N.  Y.  175,  citing  Wright  v.  Miller,  8  N.  Y.  9. 
An  action  may  be  brought  to  set  aside  a  sale  where  it  has  been 
fraudulently  conducted  to  the  prejudice  of  a  party  interested,  even 
though  he  may  have  a  concurrent  remedy  by  motion ;  but  where 
the  proceedings  are  entirely  irregular,  and  free  from' fraud,  and 
the  party  is  entitled  to  relief  on  some  mere  equity,  his  remedy  is 
by  motion  in  the  action.  Vandercook  v.  Cohoes  Savings  Institu- 
tion, 5  Hun,  641.  And  all  parties  taking  title  under  the  pur- 
chaser are  subject  to  the  jurisdiction  of  the  court.  May  v.  May, 
11  Paige,  201 ;  Bequa  v.  Bea,  2  Paige,  339  ;Cazet  v.  Huhhell, 
36  ]Sr.  Y.  680;  Hale  v.  Clauson,  60  N.  Y.  339.  Every  defendant 
who  has  appeared  is  entitled  to  notice  of  application  for  a  resale. 
Bobinson  v.  Meigs,  10  Paige,  41.  And  such  application  must  be 
promptly  made  or  it  will  be  denied  for  laches.  Lockwood  v.  Mc- 
Ouire,  57  Hun,  266 ;  Depeiv  v.  Dewey,  46  How.  441 ;  Fuller  v. 
Brown,  35  Hun,  162;  Viele  v.  Judson,  15  Hun,  328.  See  In  re 
Woolsey,  95  IST.  Y.  135. 

An  order  setting  aside  the  sale  and  opening  the  judgment  vacates 
the  title  of  the  purchaser.  Freeman  v.  Murvns,  15  Abb.  468.  A 
sale  will  be  set  aside  where  it  was  not  made  in  accordance  with 
the  terms  of  the  decree,  and  prejudicial  to  the  interest  of  the  party 
or  purchaser;  as  where  taxes  and  assessments  were  directed  to  be 
paid  out  of  the  proceeds  and  the  sale  was  made  subject  to  such 
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liens.  Hobcurt  v.  Hobart,  58  Barb.  296.  But  it  will  not  be  set 
aside  on  account  of  irregularities  which  can  be  amended.  Alvord 
V.  Beach,  5  Abb.  451 ;  Noble  v.  Cromwell,  26  Barb.  475 ;  Herbert 
V.  Smith,  6  Lans.  493.  One  who  is  acting  in  a  fiduciary  capacity 
cannot  purchase  the  property ;  and,  in  case  he  does  so,  sale  will  be 
set  aside.  Van  Epps  v.  Van  Epps,  9  Paige,  237 ;  Davoue  v.  Fan- 
ning, 2  Johns.  Ch.  252 ;  Gardner  v.  Ogden,  22  N.  Y.  327 ;  Pease 
V.  Greque,  15  Week.  Dig.  15 ;  Boerum  v.  Schenck,  41  N.  Y.  182 ; 
Fulton  V.  Whitney,  66  N.  Y.  555 ;  Bennett  v.  Austin,  81  N.  Y. 
308.  A  resale  may  be  ordered,  upon  complying  with  terms,  in  the 
discretion  of  the  court.  The  innocent  bidder  must  be  repaid  his 
costs  and  expenses,  including  the  deposit  or  percentage  paid  by 
him  on  the  sale,  expenses  of  investigating  the  title  and  costs  of 
motion  for  repayment,  if  he  is  put  to  a  motion,  and  this  will  be 
paid  out  of  the  fund  or  by  the  plaintiff  upon  the  ground  that  the 
grantors  must  pay  for  the  mistakes  of  the  court.  Baynor  v. 
Selmes,  52  N.  Y.  579.  That  the  purchaser  must  be  indemnified, 
see  Duncan  v.  Dodd,  2  Paige,  99 ;  Knight  v.  Moloney,  4  Hun,  33 ; 
Muller  V.  Struppmann,  6  Abb.  N.  C.  343. 

Where  a  sale  is  set  aside  for  fraud,  incumbrances  against  the 
purchaser  fall  with  it.  Colby  v.  Rowley,  4  Abb.  361.  On  ordering 
a  resale,  the  purchaser  at  the  first  sale  is  entitled  to  a  return  of 
his  deposit  with  interest,  and  costs  to  which  he  has  been  put,  to  be 
paid  out  of  the  surplus  moneys.  Morris  v.  Mowatt,  2  Paige,  586. 
An  order  for  a  resale  at  the  risk  of  the  first  purchaser  will  not 
justify  an  action  against  a  stranger  on  the  ground  that  he  was  the 
real  purchaser ;  the  order  concludes  the  parties.  Paine  v.  Smith,  2 
Duer,  298.  If,  on  default  of  the  purchaser,  the  premises  are  again 
sold  without  application  to  the  court  and  purchased  by  the  same 
person,  he  is  only  liable  for  the  price  bidden  at  the  second  sale. 
Borne  Ins.  Co.  v.  Jones,  45  How.  498.  If  the  purchaser  on  a 
sale  makes  default,  the  deposit  will  be  applied  to  any  deficiency 
on  a  resale.  Willetts  v.  Van  Alst,  26  How.  325.  To  hold  a  de- 
faulting purchaser  liable  on  a  resale,  the  sale  must  be  on  the  same 
terms  as  the  former  one.  Riggs  v.  Pursell,  74  N.  Y.  370,  distin- 
guished, Taylor  v.  Mayor,  83  IST.  Y.  625.  An  order  requiring  a 
pui-chaser  at  a  judicial  sale  to  pay  the  amount  of  his  bid  or 
damages  resulting  from  failure,  is  to  be  regarded  as  a  judgment. 
Lydecker  v.  Smith,  44  Hun,  454.  An  order  granting  or  directing 
a  resale  is  not  appealable  to  the  Court  of  Appeals  unless  it  involves 
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a  matter  of  legal  right  beyond  the  question  of  discretion  in  the 
court  below.  Howell  v.  Mills,  53  N".  Y.  322 ;  Fisher  v.  Hersey,  78 
N.  Y.  387 ;  Winter  v.  Eckert.  93  N.  Y.  367. 

Misapprehension  respecting  an  adjournment  of  the  sale  on  the 
part  of  a  judgment  creditor  is  sufficient  ground  for  setting  aside 
the  adjourned  sale.  Corwith  v.  Barry,  69  Hun,  113,  53  St.  Eep. 
53,  23  N.  Y.  Supp.  200.  While  mere  inadequacy  of  price  on  a 
foreclosure  sale  is  not  sufficient  ground  for  a  resale,  such  inade- 
quacy, coupled  with  any  fraud  or  surprise,  will  have  great  weight 
on  an  application  therefor.  Bonnet  v.  Brown,  36  St.  Eep.  320, 
13  Supp.  395. 

A  sale  at  foreclosure  will  be  vacated  where  the  referee  sold  in 
violation  of  his  promise  to  adjourn  the  sale,  but  the  rights  of  the 
purchaser  as  to  his  payments  and  expenditures  will  be  protected. 
Angell  v.  ClarTc,  21  App.  Div.  339,  47  Supp.  731. 

An  order  denying  motion  to  open  resale  on  foreclosure  and 
allows  the  purchaser  on  the  first  sale  to  complete  his  purchase,  is  a 
discretionary  one,  and  when  made  by  the  County  Court  is  not 
appealable  to  the  Supreme  Court.  Where  the  referee  correctly 
stated  the  amount  due  on  an  incumbrance  on  the  premises,  but 
the  purchaser,  ascertaining  the  incumbrance  apparently  to  be  for 
a  greater  sum,  refused  to  complete,  and  the  premises  were  on  the 
same  day  sold  for  a  less  sum,  and  the  purchasers  on  the  resale 
completed  the  purchase,  received  the  deed  and  the  report  was 
subsequently  confirmed,  it  was  held  that  a  motion  to  open  the 
latter  sale  was  properly  denied.  Judson  v.  O'Connell,  37  St.  Kep. 
581. 

When  a  judicial  sale  by  a  receiver  is  fairly  made  in  full  com- 
pliance with  the  directions  of  the  court  and  on  personal  notice  to  all 
creditors  who  have  presented  claims,  a  resale  should  not  be  ordered 
on  the  application  of  the  receiver  merely  because  an  alleged  cred- 
itor, who  had  not  presented  his  claim,  claims  to  have  mistaken  the 
day  of  sale  and  to  be  willing  to  bid  a  larger  sum.  The  receiver  is 
not  entitled  to  an  order  of  resale  on  the  ground  of  a  mistake  of 
another  party,  for  relief  from  mistake  is  granted  only  to  the 
mistaken  party.     Wilher  v.  Wither,  119  App.  Div.  740. 

Mere  inadequacy  of  price  is  no  ground  for  setting  aside  a  judi- 
cial sale,  unless  it  be  so  great  as  to  shock  the  conscience  of  the 
court  and  raise  an  inference  of  unfairness  or  fraud,  or  unless  there 
be  circumstances  showing  mistake  or  surprise.  State  Realty  & 
Mortgage  Co.  v.  Villaume,  121  App.  Div.  793. 
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In  Cortland  Savings  Bank  v.  Lighthall,  53  Misc.  427, 104  Supp. 
1022,  it  was  held  that  the  alleged  inadequacy  of  price  claimed  to 
be  shown  was  insufficient  to  justify  setting 'aside  the  sale.  In- 
adequacy of  price  is  not  a  sufficient  reason  for  a  refusal  to  confirm 
a  judicial  sale. 

A  sale  will  not  be  set  aside  for  irregularity  in  the  description 
or  a  failure  to  apportion  a  prior  mortgage  between  the  several 
parcels,  if  upon  the  resale  the  same  irregularity  must  exist  by 
reason  of  the  terms  of  the  judgment  of  foreclosure. 

Although  one  of  the  published  notices  of  sale  erroneously  ap- 
peared under  the  heading  "  Surrogate's  notices,"  it  is  immaterial  if 
there  were  enough  other  publications  to  comply  with  the  require- 
ments of  §  1678  of  the  Code.  State  Realty  &  Mortgage  Co.  v. 
Yillaume.,  121  App.  Div.  793. 

ARTICLE   XI. 

WHEN   SALE   ENFOBCED. 

Subd.  I.    When  purchaser  relieved  from  his  purchase,  1823. 
Subd.  2.    When  purchaser  compelled  to  complete  purchase,  1837. 

Sub.  1.    When  Purchaser  Relieved  from  His  Purchase. 

In  Bowley  v.  Feldman,  66  App.  Div.  463,  73  Supp.  385,  the 
liability  of  a  purchaser  failing  to  complete  his  purchase,  and  the 
method  of  enforcing  the  claims  against  him,  was  fully  considered, 
the  case  having  been  before  the  Appellate  Division  on  three  sepa- 
rate appeals.  On  the  first  appeal,  66  App.  Div.  464,  it  was  held 
that  as  the  order  directing  the  resale  did  not  adjudge  the  payment 
of  any  specific  sum  bid  by  the  purchaser,  it  could  not  be  made  the 
foundation  for  a  contempt  proceeding,  that  the  purchaser  was 
entitled  to  have  the  amount  with  which  he  was  chargeable  definitely 
ascertained  before  the  proceeding  was  begun. 

On  the  second  appeal,  74  App.  Div.  492,  77  Supp.  453,  affirmed 
on  opinion  below,  173  N.  Y.  607,  it  was  held,  where  a  purchaser 
fails  to  complete  his  purchase  and  a  resale  is  ordered  adjudging 
the  purchaser  liable  for  deficiency,  and  on  resale  the  property  is 
sold  for  less  than  the  sum  paid  by  the  delinquent  purchaser, 
resulting  in  a  deficiency  judgment,  an  effort  on  the  part  of  the 
mortgagee  to  collect  the  deficiency  judgment  will  not  prevent  him 
from  proceeding  against  the  delinquent  purchaser.  The  purchaser 
so  failing  to  complete  may  properly  be  charged  with  interest  on 
the  amount  of  the  deficiency.    "Where  such  interest  is  not  charged, 
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the  purchaser  is  not  entitled  to  have  the  rents  collected  by  the 
receiver  between  the  two  sales  applied  in  reduction  of  his  liability. 

Upon  the  third  appeal,  84  App.  Div.  400,  82  Supp.  679,  it 
was  held,  where  a  purchaser  refused  to  complete  the  sale,  and  was 
adjudged  to  pay  the  deficiency  upon  a  resale,  that  the  purchaser's 
liability  could  be  enforced  by  contempt  proceedings;  that  the 
plaintiff  did  not  waive  his  right  to  institute  contempt  proceedings 
by  obtaining  authority  to  resell  the  premises  instead  of  instituting 
such  proceedings  in  the  first  instance. 

An  application  to  compel  a  purchaser  to  take  title,  and  that  of  a 
purchaser  to  be  relieved  from  his  bid,  are  regarded  as  special 
proceedings,  and  an  order  therein  is  appealable  to  the  Court  of 
Appeals.  When  the  applications  involve  questions  of  fact,  or  the 
exercise  of  discretion,  the  determination  of  such  questions  cannot 
be  reviewed  in  that  court,  but  when  they  present  solely  questions 
of  law,  their  examination  is  open  to  that  court.  Parish  v.  Parish^ 
175  ]Sr.  Y.  181,  citing  Holme  v.  Stewart,  155  K  Y.  695 ;  Kings- 
land  V.  Fuller,  157  N.  Y.  507 ;  Merges  v.  Bingler,  158  N.  Y.  701. 

A  bidder  who  unwarrantably  refused  to  complete  the  purchase, 
cannot  be  held  for  the  difference  between  his  bid  and  the  lesser 
amount  for  which  the  land  was  sold,  where  the  resale  was  made  on 
less  favorable  terms  than  the  first  sale.  Beacht  v.  Hevesy,  115 
App.  Div.  509,  101  Supp.  413.  It  was  further  held  that  since 
a  lis  pendens  does  not  of  itself  constitute  a  cloud  upon  title,  it 
•does  not  justify  the  release  of  the  bidder  at  a  foreclosure  sale.  His 
right  to  release  must  have  been  upon  the  validity  of  the  claim 
represented  by  the  lis  pendens. 

In  a  summary  proceeding  to  enforce  payment  upon  a  judicial 
sale  of  land,  which  is  resisted  on  the  ground  that  the  title  is  not 
marketable,  the  court  need  not,  in  the  absence  of  a  request,  appoint 
a  referee  to  take  testimony.  Wanzer  v.  Denyce,  116  App.  Div. 
796,  102  Supp.  36.    This  case  was  reversed,  188  K  Y.  378. 

A  person  who,  in  good  faith,  bids  upon  real  property  at  a 
judicial  sale  where  the  particular  interest  offered  is  not  expressly 
stated,  has  a  right  to  assume  that  he  is  to  receive  a  conveyance 
of  the  fee,  and  that  the  title  to  such  real  property  is  marketable. 
Tn  case  the  title  to  such  real  property  is  not  marketable  such  fact 
is  a  defence  to  a  motion  to  compel  the  purchaser  to  complete  his 
purchase  or  to  any  other  proceeding  or  action  based  upon  such 
l)id. 
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The  fact  that  the  person  bids  upon  property  ati  a  judicial  sale 
and  signs  the  terms  of  sale  by  which  he  agrees  to  complete  his 
purchase  at  a  specified  time  is  sufficient  on  which  to  move  for 
an  order  compelling  the  purchaser  to  perform  his  agreement.  If 
answering  affidavits  are  read  alleging,  and  claiming  to  show,  that 
the  title  is  defective  the  Special  Term  may  allow  the  production 
of  such  further  affidavits,  by  either  party,  relating  to  the  title  as 
may  be  necessary  or  desirable  to  bring  to  the  attention  of  the 
court  the  true  facts  in  regard  thereto. 

Where  the  affidavits,  constituting  the  record  upon  which  an 
order  was  granted  requiring  a  bidder  at  a  judicial  sale  to  com- 
plete his  purchase,  are  very  general  and  in  part  upon  information 
and  belief,  so  that,  after  a  full  consideration  of  all  the  facts 
alleged,  an  ordinarily  prudent  person  would  be  justified  in  hesi- 
tating about  accepting  title  to  the  property  or  loaning  money 
thereon,  the  order  should  be  reversed  and  the  case  remitted  to  the 
Special  Term  to  take  further  proofs  and  for  a  rehearing  thereon. 
Wwnser  v.  De  Nyse,  188  N.  Y.  378,  reversing  116  App.  Div.  796, 
102  Supp.  36. 

Where  the  purchaser  in  partition  fails  to  make  the  payment 
required  by  the  terms  of  sale,  and  there  is  no  resale,  the  proper 
practice  is  to  confirm  tbe  referee's  report,  enter  final  judgment 
and  tender  a  deed  to  the  purchaser,  and  thus  put  him  in  default. 
Latourette  v.  Latourette,  25  App.  Div.  145,  48  Supp.  1076. 

No  action  at  law  will  lie  by  a  referee  appointed  by  the  court 
to  sell  property  under  foreclosure,  against  the  purchaser,  or  his 
assignee,  who  either  fails  to  complete  his  purchase,  or  fails  to 
pay  the  consideration,  or  any  part  of  it,  on  the  delivery  of  the 
referee's  deed.  The  remedy  is  by  motion  to  the  court  in  the 
original  action  in  which  the  sale  has  been  had.  Crane  v.  Bobvn- 
son,  19  Misc.  40,  42  Supp.  874. 

Where  the  failure  of  a  purchaser  at  judicial  sale  to  comply 
with  an  order  requiring  him  to  complete  was  due  to  inability  to 
raise  the  money  required,  it  will  not  be  punished  as  a  contempt. 
Burton  v.  Lirm,  21  Misc.  266,  47  Supp.  693,  reversed,  21  App. 
Div.  609,  47  Supp.  835,  where  it  is  held  that  there  is  no  evidence 
of  the  fact  that  the  purchaser  was  unable  to  complete  the  purchase 
and  further  that  no  such  excuse  could  be  presented  at  the  stage  at 
which  the  proceeding  had  then  arrived.  That  it  should  have  been 
addressed  to  the  court  which  made  the  original  order. 
Actions.  Vol.  H— 115 
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A  purchaser  wlio  seeks  relief  from  his  purchase,  because  of  a 
defect  in  the  title  may  rest  on  a  patent  defect  in  the  record  title, 
but  otherwise  he  must  give  evidence  justifying  his  refusal.  Title 
Guaranty  &  Trust  Co.  v.  Fallon,  101  App.  Div.  187,  91  Supp.  497. 

The  terms  of  sale  provided  that  the  prernises  should  be  sold 
subject  to  a  mortgage  and  to  existing  tenancies.  The  premises 
were  also  subject  to  a  restrictive  covenant;  held,  that  the  restrict- 
ive covenant  constituted  an  incumbrance  authorizing  the  court 
to  relieve  the  purchaser  from  liability.  Heim  v.  Schwoerer,  115 
App.  Div.  295,  100  Supp.  808,  affirming  51  Misc.  97,  99  Supp. 
553,  affirmed,  187  N.  Y.  543. 

In  Dana  v.  Jones,  91  App.  Div.  496,  86  Supp.  1000,  the  rule 
is  reiterated  that  a  purchaser  of  real  estate  on  a  foreclosure  sale 
has  a  right  to  a  good  merchantable  title ;  and  it  is  held  that  on  ap- 
plication by  the  purchaser  to  be  relieved  from  his  purchase  upon 
the  ground  that  the  title  isi  not  a  merchantable  one,  the  burden 
is  on  such  applicant  to  show  a  defect  in  the  title  offered. 

It  is  within  the  discretion  of  the  court  on  foreclosure  sale 
whether  it  will  direct  the  purchaser  to  complete  the  sale,  or  direct 
a  resale  to  be  had  at  the  expense  of  the  purchaser.  Dunlop  v. 
Mulry,  40  Misc.  131,  81  Supp.  260.  The  question  whether  the 
court  will  compel  a  purchaser  upon  a  sale  in  foreclosure  to  com- 
plete her  purchase,  or  direct  a  resale  to  be  had,  rests  largely  in  its 
discretion.  Burton  v.  Linn,  21  App.  Div.  609,  47  Supp.  835,  re- 
versing 21  Misc.  266,  47  Supp.  693. 

In  order  to  cut  off  the  rights  of  persons  made  defendants  in 
partition  as  unknown  parties,  the  requirements  of  §  1582  that 
the  judgment  must  direct  their  portion  of  the  proceeds  of  the 
sale  to  be  invested  for  their  benefit  must  be  complied  with. 
Casey  v.  Casey,  19  App.  Div.  219,  45  Supp.  877,  reversing  19 
Misc.  272,  44  Supp.  254. 

Where  property  to  which  a  perfect  title  cannot  be  given  is 
sold,  bidders  should  be  apprised  of  the  nature  of  the  title,  or 
notified  that  they  must  inquire  into  the  title,  and  take  it  at  their 
own  risk.  The  conditions  of  sale,  and  the  character  of  title 
should  be  announced,  and  a  purchaser  has  a  right  to  rely  on  the 
announcement  so  made,  but  he  is  not  boimd  by  statements  made 
by  persons  whose  authority  is  not  shown,  and  which  are  repu- 
diated by  the  auctioneer.  Matter  of  Faites,  33  App.  Div.  611, 
53  Supn.  lO^P,  affirmed  without  opinion,  157  IST.  Y.  705. 
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The  president  of  the  mortgagor  at  the  foreclosure  sale  bid 
$100  more  for  the  property  than  a  subsequent  lienor,  believing 
the  property  to  be  worth  more  than  his  bid.  On  the  acceptance 
of  his  bid,  and  not  having  the  ten  per  cent,  of  the  price  in  cash 
to  pay  down,  he  offered  a  check  or  a  draft,  and  asked  a  day's 
adjournment,  when  he  would  produce  the  cash.  The  referee, 
refusing  to  accept  the  check  or  draft,  though  it  did  not  appear 
that  the  bidder  was  not  responsible,  and  also  to  adjourn  the  sale, 
called  the  bidders  back,  and  again  offered  the  property  for  sale, 
when  the  president  offered  to  withdraw  his  bid  in  favor  of  the 
lienors,  who  were  creditors  of  the  mortgagor,  which  they  refused, 
and  the  property  was  sold  for  less  than  the  president's  bid.  It 
was  a  common  practice  in  the  county  to  adjourn  foreclosure 
sales  to  enable  the  purchaser  to  procure  the  ten  per  cent,  to  pay 
down.  Held,  that  the  bidder  was  not  liable  for  the  difference 
between  the  bid  and  the  selling  price  on  the  resale.  Leslie  v. 
Saratoga,  Brewing  Co.,  59  Apip.  Div.  400,  69  Supp.  581;  Gaffey 
V.  Neidlinger,  Id. 

In  Carroll  v.  McKaharay,  35  App.  Div.  582,  55  Supp.  113, 
It  was  held  that  the  record  was  clear  and  the  title  marketable 
upon  the  facts  of  the  case,  citing  McPherson  v.  Schade,  149  N. 
Y.  16,  which  holds  that  the  question  as  to  the  materiality  of  a 
defect  is  one  of  fact  only,  which  depends  upon  and  is  an  infer- 
ence to  be  drawn  from  circumstances ;  also  cited,  Gambrelling 
V.  Perton,  125  ]^.  Y.  610  to  the  point  that  a  mere  possibility 
and  improbable  remote  contingency  that  a  purchaser  will  be  dis- 
turbed is  so  slight  and  trivial  that  it  ought  not  to  relieve  him 
from  his  purchase.  Where  a  purchaser  refused  to  complete  a 
sale,  without  offering  any  satisfactory  explanation,  it  was  held 
to  be  in  the  discretion  of  the  court  whether  to  direct  him  to  com- 
plete the  sale,  or  direct  a  resale  at  his  expense.  Dunlop  v.  Mulry, 
40  Misc.  131,  81  Supp.  260. 

A  purchaser  will  be  relieved  where  the  terms  of  sale  contained 
a  statement  that  a  prior  mortgage  subject  to  which  the  sale  was 
made  had  eighteen  months  to  run,  when,  in  fact,  it  was  due  and 
Tinder  foreclosure  at  the  time  of  the  sale.  Bradley  v.  Leahy,  54 
Hun,  390;  s.  c,  7  Supp.  461,  27  St.  Eep.  321. 

In  Casey  v.  Casey,  19  App.  Div.  219,  45  Supp.  877,  it  was 
held  that  property  rights  cannot  be  extinguished  by  making  per- 
sons parties  to  the  action,  and  if  dead,  their  devisees,  heirs-at-law^ 
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and  next  of  kin,  and  by  procuring  an  adjudication  that  such 
parties  are  dead  and  had  died  without  issue,  and  in  such  case 
a  purchaser  at  a  partition  sale  does  not  acquire  a  marketable  title. 

Where  a  devise  for  several  beneficiaries,  in  trust  for  two  lives 
with  remainders  in  fee,  includes  contingent  interests  of  persons 
not  in  being,  a  marketable  title  to  the  property  is  not  furnished 
by  a  judgment  in  an  uncontested  action  of  partition,  before  the 
termination  of  the  trust,  to  which  all  living  persons  interested 
were  parties,  but  making  no  provision  for  the  benefit  of  after- 
born  devisees.  Smith  v.  Secor,  157  N.  Y.  402,  affirming  31 
App.  Div.  103,  52  Supp.  562. 

A  bidder,  at  a  foreclosure  sale,  who  unwarrantably  refused 
to  complete  the  purchase,  cannot  be  held  for  the  difference  be- 
tween his  bid  and  the  lesser  amount  for  which  the  land  was  sold, 
where  the  resale  was  made  on  less  favorable  terms  than  the  first 
sale.    Baechi  v.  Hevesy,  101  Supp.  413. 

In  an  action  to  compel  the  purchaser  at  a  partition  sale  to 
complete  the  purchase,  it  appeared  that  the  purchaser  had  already 
become  the  owner  of  one-third  of  the  interest  of  the  life  tenant 
who  brought  the  action,  the  remainder  being  in  an  infant  and 
an  incompetent  person  whose  interest  was  liable  to  be  divested 
in  favor  of  the  issue  of  the  life  tenant,  if  such  tenant  left  any 
issue  surviving,  and  the  decree  made  no  provision  for  such  issue, 
nor  for  the  protection  of  the  issue  of  the  present  remaindermen, 
it  was  held  that  the  purchaser  could  not  be  compelled  to  take  the 
title  presented.  O'Toole  v.  O'Toole,  39  App.  Div.  302,  56  Supp. 
968. 

The  omission  from  a  summons  in  a  partition  suit,  published 
pursuant  to  an  order  of  publication,  of  the  name  of  a  defendant 
on  whom  the  summons  was  directed  to  be  served  by  publication, 
and  who  did  not  appear  in  the  action,  constitutes  a  defect  which 
will  prevent  the  purchaser  at  the  sale  from  acquiring  a  market- 
able title,  although  in  the  printed  notice  declaring  that  the  "  for- 
going summons  is  served  upon  you  by  publication,"  accompanying 
the  published  summons,  the  name  of  such  defendant  appeared. 
Bomler  v.  Ermis,  46  App.  Div.  309,  61  Supp.  686. 

A  purchaser  at  a  partition  sale  is  not  bound  to  take  the  title 
unless  he  can  be  put  in  possession  under  the  decree  of  sale.  Kapp 
V.  Kapp,  15  St.  Rep.  967.  Where  the  records  fails  to  show  that 
persons  who  would  be  necessary  parties,  if  capable  of  taking  an 
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interest  in  the  property  but  were  not  joined,  were  incapable  of  so 
taking,  and  therefore  properly  omitted,  such  omission  renders  a 
title  doubtful,  within  the  rule  that  the  purchaser  will  not  be  re- 
quired to  take  a  doubtful  title.    Toole  v.  Toole,  112  N.  Y.  333. 

The  purchaser  will  be  relieved  if  after  the  date  of  sale  and 
before  the  delivery  of  the  property,  it  has  been  materially  injured. 
The  Mviual  Life  Ins.  Co.  v.  Balch,  4  Abb.  N.  C.  200.  Lapse  of 
time  in  completing  title  may  relieve  a  purchaser  from  his  bid. 
Bice  V.  Barrett,  99  E".  Y.  404,  followed,  Darrow  v.  Horton,  6  St. 
Eep.  718.  See,  however.  Merchants'  Bank  v.  Thompson,  55  N.  Y. 
7 ;  Frost  v.  Hirschberg,  17  Weekly  Dig.  224. 

The  purchaser  makes  his  bid  upon  the  implied  warranty  that 
the  title  will  be  marketable.  Fleming  v.  Burnham,  100  N.  Y.  1 ; 
Shiver  v.  Shriver,  86  N.  Y.  575 ;  Jordan  v.  Poillon,  77  IST.  Y. 
518.  He  is  entitled  to  a  merchantable  title.  Mead  v.  Mead,  24  St. 
Rep.  455 ;  Herring  v.  Berriami,  8  St.  Kep.  124. 

But  where  the  judgment  did  not  sufficiently  or  conclusively, 
as  against  the  heirs  not  made  parties,  establish  their  incapacity 
to  take  an  interest,  the  purchaser  was  relieved  from  his  purchase. 
Toole  V.  Toole,  112  N.  Y.  333.  Where  after  the  sale,  but  before 
the  date  fixed  for  the  delivery  of  the  deed,  a  building  situated  upon 
the  premises,  was  destroyed  by  fire,  it  was  held  under  the  circum- 
stances of  the  case  that  the  purchaser  would  not  be  compelled  to 
complete  his  purchase.  Harrigan  v.  Golden,  41  App.  Div.  423,  58 
Supp.  726.  A  purchaser  is  entitled  to  a  marketable  title,  although 
he  himself  is  a  party  to  the  action,  and  although  the  fact  that  such 
purchaser  is  a  mortgagee  of  the  premises,  may  create  a  presump- 
tion that  he  was  familiar  with  any  defects  in  the  title.  He  is  enti- 
tled to  rebut  such  presumption.  Mahoney  v.  Allen,  18  Misc.  134, 
42  Supp.  11. 

In  German  Am.  Real.  Co.  v.  Meyers,  32  App.  Div.  41,  52  Supp. 
449,  an  order  requiring  a  purchaser  to  complete  his  sale  was 
reversed  and  the  matter  remitted  to  Special  Term  to  take  further 
proof,  where  it  was  objected  that  the  description  of  the  prop- 
erty was  not  correctly  given  in  the  notice  of  sale.  Where  the 
notice  of  sale  failed  to  give  information  with  regard  to  the  rights 
of  the  cestui  que  trust  to  insist  upon  the  execution  of  a  trust  on 
which  he  was  the  beneficiary,  it  was  held  that  a  purchaser  would 
he  relieved.    Brennan  v.  Storm,  21  App.  Div.  236,  47  Supp.  661. 

Where  it  appears  that  three  years  have  not  elapsed  since  letters 
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of  administration  were  issued  on  the  estate  of  the  common  an- 
cestor of  the  tenants  in  common,  and  that  all  of  his  creditors 
have  not  been  made  parties  to  the  action  of  partition,  the  pur- 
chaser although  a  party  to  the  action,  may  refuse  to  complete. 
He  is  entitled  to  a  marketable  title.  Mahoney  v.  Allen,  18  Misc. 
134,  42  Supp.  11. 

The  title  to  a  lot  bounded  on  a  street,  which  by  legislative 
action  is  moved  ten  feet  after  the  conveyance  by  the  original 
owner,  is  not  marketable,  where  it  appears  that  various  grantees 
had,  or  may  claim,  the  easement  or  right  of  way  over  the  ten-foot 
strip  of  the  former  highway.  Scripture  v.  Morris,  38  App.  Div. 
377,  56  Supp.  476,  affirmed  without  opinion,  159  N.  Y.  534. 

A  purchaser  at  foreclosure  cannot  be  compelled  to  complete 
where  the  sale  was  of  the  entire  title  and  a  devisee  of  the  owner 
of  the  equity  of  redemption,  who  was  not  a  relative,  has  not  paid 
the  transfer  tax,  as  in  such  case  the  tax  is  a  lien  which  renders 
the  title  unmarketable.  Kiiching  v.  Shear ^  26  Misc.  436,  57  Supp. 
464. 

A  person  who  contracts  to  sell  real  estate  to  auother  and  con- 
veys good  title  is  bound  by  his  contract.  If  he  is  unable  to  convey 
a  good  title,  he  is  liable,  as  for  a  breach  of  contract,  not  only 
for  a  return  of  the  money  paid  to  him  on  the  contract  with  in- 
terest thereon,  but  also  for  the  reasonable  expenses  of  the  other 
party  in  examining  the  title  and  the  costs  of  an  action  to  compel 
such  payments.  In  case  of  judicial  sales,  however,  such  aa  sales 
by  receivers,  the  court  warrants  no  title,  express  or  implied;  the 
purchaser  takes  only  the  title  of  the  party  represented  by  the 
receiver  and  the  power  of  the  court  to  convey  is  limited  to  such 
title;  the  purchaser  may  take  such  time  as  he  chooses  before  he 
closes  the  contract  and  may  make  such  investigation  of  the  title 
as  he  may  desire;  if  he  finds  the  title  defective  and  refuses  to 
complete  his  purchase,  the  court  may  award  or  withhold  such 
compensation  as  in  its  judgment  and  discretion  appears  to  be 
equitable  as  between  the  parties;  and  the  exercise  of  such  diS' 
cretion  is  not  reviewable  by  the  Court  of  Appeals;  especially  in 
a  case  where  the  alleged  defect  was  curable  and  the  purchaser 
objected  to  the  allowance  of  a  reasonable  time  to  the  receiver  to 
enable  him  to  perfect  the  title.  People  v.  New  York  Building- 
Loan  Banking  Co.,  189  K  Y.  233.  Appeal  dismissed,  114  App. 
Div.  904. 
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The  appointment  of  a  clerk  in  the  office  of  plaintiflf's  attorney, 
as  guardian  ad  litem  of  infant  defendants  in  partition,  affords 
objection  which  entitles  the  purchaser  to  be  relieved  and  entitles 
him  to  a  return  of  the  advance  payment  with  interest  and  ex- 
penses of  searching  the  title,  but  not  to  interest  paid  on  money 
borrowed  to  carry  out  the  purchase.  Lake  v.  Eessel,  64  App. 
Div.  540,  72  Supp.  311. 

A  purchaser  in  partition  will  not  be  compelled  to  take  title 
to  the  property  where  the  judgment  has  made  no  provision  for 
unborn  devisees,  who  may  have  an  interest  in  the  amount.  Smith 
v.  Secor,  157  N.  Y.  402.  Nor  will  he  be  compelled  to  take  title  to 
property,  the  title  to  a  portion  of  which  rests  on  the  mere  fact  of 
possession  for  more  than  twenty  years,  where  parol  testimony  may 
be  necessary  in  the  future  to  establish  the  fact  upon  which  the 
validity  of  the  title  depends.  Oorman  v.  Gorman,  40  App.  Div. 
225,  57  Supp.  1069,  affirmed  on  opinion  below,  159  K  Y.  571. 

Where  it  appeared  that  the  will  of  the  mortgagee  was  probated 
creating  a  trust  in  the  property,  which  he  devised  to  executors 
for  certain  purposes,  it  was  held  that  service  of  the  summons 
in  foreclosure  suit  by  publication  on  infant  parties  was  not  suffi- 
cient to  conclude  such  testamentary  trustees  so  as  to  make  the 
title  free  from  reasonable  doubt.  Moir  v.  Flood,  66  App.  Div. 
544,  73  Supp.  364.  A  purchaser  at  a  judicial  sale  will  not  be 
compelled  to  take  a  doubtful  title,  which  he  might  be  compelled  to 
sustain  by  parol  evidence,  even  though  it  is  probable  it  will  never 
be  attacked.  College  Point  Savings  Institution  v.  Vollmer,  44 
App.  Div.  619,  60  Supp.  389,  affirmed  without  opinion,  161  IST.  Y. 
625.  A  purchaser  at  a  sale  on  foreclosure  of  a  mortgage  executed 
after  the  owner  of  an  undivided  half  of  the  mortgaged  premises 
had  died  intestate,  will  not  be  compelled  to  complete  his  purchase, 
where  it  does  not  appear  in  any  records,  or  in  the  proceeding 
to  compel  completion  of  the  purchase,  that  all  the  heirs  of  the 
deceased  co-tenants  joined  in  the  mortgage.  Mason  v.  Scott,  50 
App.  Div.  463,  64  Supp.  68. 

An  objection  to  a  title  tendered  that  there  was  outstanding 
a  dower  interest,  which  the  widow  of  the  mortgagor  had  brought 
an  action  to  enforce,  is  not  met  by  an  allegation  of  an  assignment 
of  her  interest  by  one  who  agreed  to  procure  her  release,  and  a 
discontinuance  of  her  action,  no  tender  of  the  assignment  being 
made  to  the  purchaser.  Moir  v.  Flood,  66  App.  Div.  544,  73 
Supp.  364. 
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A  purchaser  at  a  judicial  sale  should  not  be  conpelled  to  com- 
plete his  purchase  where  the  validity  of  the  title  to  the  property 
depends  on  questions  of  fact  that  cannot  be  presently  conclu- 
sively established.  Stephens  v.  Flammer,  40  Misc.  278,  81  Supp. 
1064.  A  purchaser  at  foreclosure  sale  will  not  be  compellea  to  take 
a  title  which  rests  upon  parol  proof.  Hvher  v.  Case,  93  App. 
Div.  479,  87  Supp.  663. 

The  rule  that  remote  remaindermen  and  reversioners  are  not 
necessary  parties,  if  those  having  first  vested  estate  of  inherit- 
ance are  joined  with  those  having  prior  interests  was  held  not 
to  apply  in  case  of  the  re-establishment  of  the  mortgage  and  estab- 
lishment of  an  equitable  mortgage  or  lien.  In  such  case  con- 
tingent remaindermen  should  be  joined,  and  in  their  absence  a 
title  derived  through  sale  was  held  not  to  be  marketable.  N.  Y. 
Security  &  Trust  Co.  v.  Schoenherg,  87  App.  Div.  262,  84  Supp. 
359,  affirmed  on  opinion  below,  177  IST.  Y.  556. 

Where  the  summons  and  complaint  in  foreclosure  were  served 
by  publication,  and  were  not  filed  with  the  proper  clerk,  the  pur- 
chaser at  the  foreclosure  sale  is  not  entitled  to  have  the  sale  set 
aside.  Fink  v.  Wallach,  109  App.  Div.  718,  96  Supp.  543,  re- 
versing 47  Misc.  247,  95  Supp.  872. 

A  third  party  mortgaged  property  to  plaintiffs,  afterward  con- 
veying the  same  property  in  trust  to  defendant  for  the  benefit 
of  certain  parties  as  life  tenants,  with  remainder  to  their  chil- 
dren. Afterward  the  mortgage  was  foreclosed,  the  trustee  alone 
being  made  defendant.  The  life  tenants  were  living  at  the  time, 
and  had  several  children.  Held,  that  the  purchaser  at  the  sale 
was  justified  in  refusing  to  complete  the  purchase  on  account  of 
defect  in  the  parties  defendant.  Hodges  v.  Walker,  76  App.  Div. 
305,  78  Supp.  447. 

In  Empire  City  Savings  Bank  v.  Silleck,  98  App.  Div.  139, 
90  Supp.  561,  affirmed,  180  JST.  Y.  541,  it  was  held  that  a  pur- 
chaser at  a.  sale  was  relieved  from  his  bid  on  the  ground  that  the 
service  by  publication  against  a  non-resident  was  insufficient. 

A  covenant  in  a  deed  restricting  the  use  of  the  property  con- 
stitutes an  incumbrance  on  the  premises  which  will  entitle  a 
purchaser,  who  bought  v^thout  knowledge  of  its  existence,  to  refuse 
to  complete  his  purchase,  if  it  appears  that  the  covenant  is  in- 
jurious to  the  land.  Where  in  such  case,  after  refusal  to  complete 
purchase,  a  resale  is  made  upon  terms  different  from  those  upon 
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the  original  sale,  it  constitutes  an  abandonment  of  the  original  sale 
and  entitles  a  purchaser  at  such  sale  to  recover  the  money  paid  by 
him  on  account.    Bay  v.  Adams,  44  App.  Div.  173,  60  Supp.  663. 

A  purchaser  on  foreclosure  of  a  mortgage  executed  after  th& 
owner  of  an  undivided  half  of  the  mortgaged  premises  had  died 
intestate,  will  not  be  compelled  to  complete  his  purchase  where 
it  does  not  appear  by  any  record,  or  in  the  proceeding  to  compel 
the  completion  of  the  purchase,  that  all  of  the  deceased's  co- 
tenants  joined  in  the  mortgage.  Mason  v.  Scott,  50  App.  Div. 
463,  64  Supp.  68. 

In  Brennan  v.  Storm,  21  App.  Div.  236,  47  Supp.  661,  a  pur- 
chaser was  relieved  from  his  purchase,  where  the  notice  of  sale 
had  not  fully  set  out  the  rights  of  parties  in  interest.  Where 
the  terms  of  sale  of  real  property  in  foreclosure  do  not  give  notice 
of  certain  restrictive  covenants  running  with  the  land,  and  it  is 
shown  that  the  purchaser  had  no  knowledge  thereof,  and  that  such 
covenants  lessened  the  value  of  his  property,  he  should  be  relieved 
from  his  purchase.  Conlen  v.  Bizer,  109  App.  Div.  537,  96  Supp. 
566. 

A  purchaser  will  not  be  compelled  to  take  a  doubtful  title,, 
as  where  there  is  an  inchoate  right  of  dower  in  the  premises, 
unknown  to  the  purchaser  at  the  time  of  sale,  if  the  sale  was  not 
made  at  the  purchaser's  risk;  Merchamis'  Bank  v.  Thompson, 
55  N.  Y.  7;  People  v.  Knickerbocker  Life  Ins.  Co.,  66  How. 
115 ;  or  where  he  cannot  be  given  possession.  Hirsch  v.  Living- 
ston, 8  Hun,  9.  He  is  entitled  to  a  satisfactory  record  title. 
Thorn  V.  Sheil,  15  Abb.  (N.  S.)  81. 

A  purchaser  will  be  relieved  from  his  bid,  if,  intermediate 
the  sale  and  delivery  of  the  deed  the  premises  are  materially 
injured  by  fire.  Until  that  time  they  are  at  the  risk  of  the  owner 
of  the  equity  of  redemption.  Mut.  L.  Ins.  Co.  v.  Balch,  4  Abb. 
N.  C.  200. 

A  purchaser  is  not  obliged  to  accept  the  title  where  the  prem- 
ises are  in  the  possession  of  a  tenant  claiming  under  a  lease  where 
such  person  was  not  a  party  to  the  suit,  nor  is  it  any  answer  that 
the  lease  was  not  made  by  any  person  having  authority  to  make 
it  The  purchaser  is  entitled  to  possession  of  the  premises  with- 
out being  obliged  to  take  proceedings  for  the  removal  of  a  ten- 
ant who  is  merely  a  squatter  and  could  be  ejected  summarily. 
The  purchaser  must  be  able  to  get  possession  by  virtue  of  his 
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decree,  and  if  proceedings  outside  the  decree  are  necessary  to 
secure  him  such  possession,  he  is  not  required  to  take  them  or 
to  complete  his  purchase.  Kopp  v.  Kopp,  48  Hun,  532,  1  Supp. 
261. 

A  purchaser  will  not  be  required  to  complete  his  purchase  as 
against  an  outstanding  mortgage  although  it  was  not  mentioned 
in  either  conveyance  of  the  property,  and  an  affidavit  is  presented 
that  for  ten  years  before  his  death  the  deceased  owner  claimed  it 
was  free  from  all  incumbrances.  Mead  v.  Mead,  5  Supp.  302. 
A  purchaser  cannot  be  compelled  to  take  a  title  aflfected  by  rea- 
son of  the  omission  of  necessary  parties  to  the  action  because  of 
the  fact  that  he  was  a  party  to  such  action  where  he  had  no 
interest  in  the  land  and  no  adjudication  was  made  with  reference 
to  it.  The  fact  that  the  purchaser  knew  of  the  omission  of  such 
parties  does  not  change  the  rule.  Miller  v.  Wright,  109  N.  Y. 
194. 

Where  service  by  publication  is  not  valid,  purchaser  will  be 
relieved.  Bixhy  v.  Smith,  3  Hun,  60.  The  court  has  power,  on 
motion,  to  relieve  purchaser  on  sale  under  judgment  in  a  fore- 
closure suit,  and  where  facts  are  shown  sufficient  to  call  upon  the 
court  to  exercise  its  discretion,  its  determination  is  not  review- 
able in  the  Court  of  Appeals.     Crocker  v.  Golner,  135  N.  Y.  662. 

Purchaser  was  relieved  in  HecJcer  v.  Sexton,  6  St.  Rep.  680,  on 
account  of  omission  to  join  as  a  party  a  person  shown  to  be  liv- 
ing and  entitled  to  an  estate  by  the  curtesy  in  an  undivided  in- 
terest Where  the  purchaser  supposed  he  was  buying  a  lot  of 
eighty-nine  acres,  and  bought  another  of  three  acres,  under 
an  honest  misapprehension,  and  at  once  applied  for  relief,  the 
sale  was  open.  The  utmost  fairness  must  be  observed  in  judicial 
sales,  and  the  purchaser  will  not  be  compelled  to  complete  his 
purchase  when  he  has  bid  under  an  honest  misapprehension  and 
at  once  applies  for  relief.  Dunn  v.  Herbs,  56  Hun,  457,  31  St. 
Hep.  476,  10  Supp.  34. 

Where  much  time  has  elapsed  after  a  purchaser  has  bought, 
and  before  title  is  perfected,  he  will  not  be  compelled  to  comply 
with  the  terms  of  the  sale.     Rice  v.  Barrett,  99  N.  Y.  403. 

Where  the  transactions  conveying  title  appeared  on  their  face 
to  be  fraudulent,  held,  that  the  court  would  relieve  a  purchaser 
at  a  judicial  sale  from  a  title  so  tainted  with  doubt.  People  v. 
€lohe  Mutual  Ins.  Co.,  33  Hun,  393. 
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An  inaccurate  description  of  the  premises  is  cured  by  a  ref- 
erence to  the  deed  of  the  mortgagor  which  gave  a  correct  descrip- 
tion, and  a  purchaser  acquires  title  to  the  premises  described  in 
the  deed  although  the  complaint,  judgment  and  referee's  deed 
followed  the  description  in  the  mortgage  and  omitted  the  refer- 
ence to  the  deed.  Bernstein  v.  NeaXis,  144  N.  Y.  347,  39  N.  E. 
Kep.  328,  63  St.  Kep.  638,  reversing  65  Hun,  619,  47  St.  Kep. 
239,  19  Supp.  739. 

Where  the  complaint  alleges  that  the  mortgage  was  given  in 
pursuance  of  a  power  of  sale  in  the  will  and  the  necessary  parties 
are  before  the  court,  the  judgment  is  conclusive  and  a  purchaser 
takes  a  good  title.  Boarty  v.  McDermott,  146  N.  Y.  296,  41 
]Sr.  E.  Rep.  30,  66  St.  Eep.  654,  reversing  84  Hun,  527,  69  St 
Eep.  753,  32  Supp.  853.  A  motion  to  set  aside  a  judgment  of 
foreclosure  by  default  and  a  sale  of  the  premises  should  be  denied 
where  defendant  does  not  dispute  the  validity  of  the  conveyance, 
makes  no  affidavit  of  merits  and  shows  nothing  to  indicate  that 
he  has  been  injured  by  the  judgment  and  sale.  Lester  v.  Mann, 
5  K  Y.  Supp.  513. 

The  general  rules  of  the  court  have  the  force  and  effect  of 
statutes,  and  disregarding  rule  60  in  not  taking  proofs  where  a 
general  answer  has  been  interposed  in  behalf  of  an  infant  defend- 
ant in  foreclosure,  and  entry  of  judgment  as  by  the  default, 
does  not  bar  the  rights  of  the  infant,  and  renders  the  title  on  a 
sale  thereunder  unmarketable.  Smith  v.  Wa/rringer,  41  Misc. 
94,  83  Supp.  655. 

Notice  of  Motion  on  Application  to  Be  Relieved  from  Purchase. 

SUPREME  COURT  —  City  and  County  of  New  York. 


TRANCES   NATHAN   and   Otheks,    Plain- 
tiffs, 

agst. 

EDMUND  HENDRICKS   and   Othsbs,   De- 
fendants. 


-147  N.  Y.  348. 


You  will  please  to  take  notice  that  Morris  B.  Baer,  the  purchaser 
at  the  sale  on  April  2d,  1895,  of  the  premises  described  in  the  in- 
terlocutory judgment  entered  in  this  action  dated  March  6th,  1895, 
will  apply  to  this  court  at  Special  Term  thereof  to  be  held  at  the 
Chambers  in  the  Coimty  Court  House  in  the  City  of  New  York  on 
Monday,  the  13th  day  of  May,  1895,  at  10 :30  o'clock  a.  m.,  upon  all 
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the  proceedings  herein  and  upon  the  anaexed  petition  made  by  him 
dated  May  8th,  1895,  for  an  order  relieving  him  from  his  purchase 
and  directing  the  return  to  him  by  the  referee  herein  of  the  sum  of 
$4,060  paid  on  account  of  the  purchase  price  of  such  sale  and  also 
the  payment  to  him  by  the  plaintiffs  herein  of  interest  on  the  sum 
so  paid,  together  with  the  sum  of  $17,  being  the  auctioneer's  fee 
paid  at  said  sale,  and  $375.50,  being  the  expenses  incurred  by  him 
for  counsel  fees  and  searches  in  the  examination  of  the  title  to  said 
premises,  and  also  for  such  other  or  further  relief  and  order  as  may 
be  proper,  besides  the  costs  of  this  motion. 
Dated  May  8th,  1895. 

Yours,  etc., 

TOWNSEND   WANDELL, 
Attorney  for  Morris  B.  Baer,  the  purchaser. 

Petition  to  Be  Believed  from  Purchase. 
SUPREME  COURT  —  Crrr  and  County  of  New  Yobk. 


FRANCES   NATHAN  and   Others,   Plain- 
tiffs, 

agst. 

EDMUND   HENDRICKS  and  Others,   De- 
fendants. 


.147  N.  Y.  348. 


To  the  Supreme  Court  of  the  State  of  New  York: 
The  petition  of  Morris  B.  Baer  respectfully  shows : 
That  on  the  second  day  of  April,  1895,  the  premises  Number  27 
Mercer  street,  particularly  described  in  the  interlocutory  judgment 
of  partition  and  sale  in  this  action  dated  March  6th,  1895,  were  put 
up  for  sale  by  William  M.  Hoes,  Esq.,  the  referee  therein  named, 
at  the  New  York  Eeal  Estate  salesroom.  No.  Ill  Broadway,  in  the 
City  of  New  York,  pursuant  to  said  judgment  and  of  the  notice  of 
sale  given  by  virtue  thereof,  and  the  said  premises  were  thereupon 
struck  ofi  to  your  petitioner,  the  highest  bidder  at  such  sale,  for  the. 
sum  of  $40,600,  and  that  pursuant  to  the  terms  of  such  sale,  your 
petitioner  paid  the  referee  $4,060,  being  ten  per  cent  of  the  sum 
bid,  and  $17  to  Peter  P.  Meyer,  the  auctioneer,  for  his  charges  in 
conducting  the  sale.  That  your  petitioner  thereupon  retained  Town- 
send  Wandell  as  his  attorney  to  examine  the  title  to  said  premises, 
and  was  subsequently  informed  and  advised  by  him  that  the  title  to 
said  premises  is  defective  and  unmarketable,  and  pursuant  to  his 
advice  and  because  of  the  defects  in  said  title,  your  petitioner  caused 
the  objections  to  the  title  to  said  premises  to  be  duly  formulated 
and  a  copy  thereof  to  be  served  on  the  said  referee  and  on  the 
plaintiff's  attorney  on  April  29,  1895,  and  that  annexed  hereto  as 
a  part  hereof,  marked  "  Exhibit  A,"  is  a  copy  of  said  objections. 

Your  petitioner  declares,  upon  information  and  belief,  that  the 
facts  stated  in  said  objections  as  the  grounds  for  refusing  to  take 
the  title  to  said  premises  are  true.     That,  as  your  petitioner  is  ad- 
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vised  and  believes,  the  title  to  said  premises  which  may  be  conveyed 
by  the  referee  herein  is  not  good  or  marketable. 

That  your  petitioner  has  incurred  an  expense  of  $375.50  for  coun- 
sel fees  and  searches  in  the  examination  of  said  title. 

Wherefore  your  petitioner  prays  that  he  may  be  relieved  from  his 
purchase  and  that  an  order  be  made  and  entered  herein  and  direct- 
ing the  referee  to  reimburse  your  petitioner  the  amoimt  paid  by 
him  on  accoimt  of  the  purchase  price,  to  wit :  requiring  the  plaintiffs 
to  pay  your  petitioner  interest  on  the  sum  so  paid,  together  with 
$4,060,  and  also  $17,  the  amount  paid  for  auctioneer's  fees,  and 
$375.50  expenses  incurred  for  the  examination  of  the  title  to  said 
premises,  and  that  he  may  have  other  order  or  relief  as  may  be 
proper.  MOEEIS  B.  BAER, 

Dated,  May  8th,  1895.  Petitioner. 

(Verification.) 

Snb.  2.    When  Purchaser  Compelled  to  Complete  Purchase. 

The  purchaser  is  entitled  to  a  perfect  title  in  law  and  in  equity, 
otherwise  he  may  refuse  to  complete  the  purchase  unless  the  title 
can  be  made  good  immediately.  Jackson  v.  Edwards,  22  Wend. 
498,  3  Edw.  428.  The  purchaser  need  not  take  a  doubtful  nor 
seriously  clouded  title.    Argaill  v.  Baynor,  20  Hun,  267. 

A  purchaser  at  a  partition  sale  is  entitled  to  demand  a  market- 
able title,  one  which  is  free  from  reasonable  doubt  as  to  its  valid- 
ity. If  an  essential  act  has  been  omitted  or  unseasonably  taken 
in  the  action,  which  may  render  the  judgment  ineffectual  as  to 
any  of  the  parties  in  interest,  it  is  the  duty  of  the  plaintiff  to 
take  the  proper  steps  for  curing  the  defects  before  he  can  be  held 
upon  a  motion  to  compel  the  purchaser  to  complete  his  purchase. 
Crovier  v.  Crouter,  133  N.  Y.  55. 

On  a  judicial  sale  the  contract  to  purchase  is  in  a  literal  sense 
made  with  the  court,  and  the  purchaser  cannot  be  relieved  from 
the  duty  of  complying  with  the  terms  of  the  sale,  save  by  order  of 
the  court.  Where  the  Court  of  Appeals  affirmed  an  order  denying 
an  application  by  a  purchaser  to  be  relieved  from  his  purchase, 
the  effect  of  the  order  is  to  require  such  purchaser  to  complete  his 
purchase  as  of  the  date  when  he  should  have  completed  it  under 
the  terms  of  sale.  Parish  v.  Parish,  87  App.  Div.  430,  84  Supp. 
506.  This  case  came  up  on  appeal  from  the  Special  Term  (77  App. 
Div.  267,  78  Supp.  1089),  where  it  was  held  that  the  purchaser 
should  be  relieved  from  his  purchase  upon  the  grounds  therein 
stated.  Upon  appeal  the  Court  of  Appeals  (175  N.  Y.  181) 
reversed  the  order  of  the  Appellate  Division,  it  being  held  that  the 
order  was  appealable;  that  an  error  of  the  court  in  failing  to 
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comply  with  the  provisions  of  rule  49  did  not  deprive  the  court  of 
jurisdiction,  and  that  the  interlocutory  judgment  having  deter- 
mined the  interests  of  the  parties  and  final  judgment  confirming 
the  sale  having  heen  entered,  the  determination  of  the  trial  court 
was  conclusive  holding  that  the  purchaser  acquired  an  indefeasi- 
ble title  to  the  property,  and  could  not  be  relieved  from  his  pur- 
chase. The  decision  (87  App.  Div.  430)  passed  upon  questiona 
not  theretofore  determined  in  the  proceeding. 

Where  a  purchaser  fails  to  complete  his  purchase,  it  is  discre- 
tionary with  the  court  either  to  compel  him  to  perform  his  bid  by 
contempt  proceedings,  or  to  direct  a  resale  upon  notice  to  him  and 
hold  him  liable  for  the  deficiency  with  interests  and  costs.  Rowley 
v.  Feldman,  84  App.  Div.  400,  82  Supp.  679.  It  is  further  held 
in  that  case  that  parties  bidding  at  judicial  sales,  and  failing  to 
complete  their  purchase,  subject  themselves  to  the  jurisdiction  of 
the  court,  and  in  effect  become  parties  to  the  proceeding. 

One  who  takes  an  assignment  of  the  bid  of  a  purchaser  at  a 
judicial  sale  and  demands  a  deed,  but  subsequently  asked  to  be 
relieved  because  of  an  alleged  incumbrance,  and  invites  the  insti- 
tution of  a  proceeding  to  enable  him  to  raise  the  objection,  submits 
himself  to  the  jurisdiction  of  the  court  and  may  be  compelled  to 
complete  the  purchase.  Archer  v.  Archer,  155  N.  Y.  415,  affirm- 
ing 84  Hun,  297,  32  Supp.  410. 

A  purchaser  at  a  judicial  sale  is  entitled  to  a  title  free  from 
reasonable  doubt.  He  will  only  be  compelled  to  take  a  market- 
able title.  Shriver  v.  Shriver,  86  K  Y.  576 ;  Fleming  v.  Burn- 
ham,  100  K  Y.  1 ;  Smyth  v.  McCool,  22  Hun,  595 ;  Ingersoll  v. 
Mmgam,  24  Hun,  202 ;  s.  c,  84  N.  Y.  622.  But  the  defect  in 
the  title  must  be  a  reasonable  one  and  such  as  affects  the  value  of 
the  property.  Weeks  v.  Tomes,  16  Hun,  349,  affirmed,  76  N.  Y. 
601 ;  Smith  v.  Wells,  69  IST.  Y.  600 ;  Jordan  v.  Poillon,  77  IST.  Y. 
518 ;  Hellreigel  v.  Manning,  97  IST.  Y.  56.  A  purchaser  will  not 
be  compelled  to  take  title  when  a  claim  exists  in  favor  of  persons 
who  are  not  parties  to  the  action  which  might  impair  the  value  of 
the  real  estate  by  casting  a  cloud  upon  the  title  or  by  subjecting 
the  purchaser  to  the  risk  of  a  contest  at  law.  Argall  v.  Raymond, 
20  Hun,  267 ;  German  Savings  Bank  v.  Muller,  10  Week.  Dig.  67 ; 
Fryer  v.  Rockfeller,  63  IST.  Y.  268 ;  Monarque  v.  Monarque,  80 
]Sr.  Y.  320 ;  Lee  v.  Lee,  27  Hun,  1 ;  People  v.  Knickerlocker  Life 
Ins.  Co.,  66  How.  115.     A  purchaser  will  not  be  relieved  on 
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account  of  defects  in  the  title  which  he  had  noticed  and  with, 
reference  to  which  he  made  his  bid.  Stephens  v.  Humphreys,  73 
Hun,  199,  25  Supp.  946,  affirmed,  141  IST.  Y.  586. 

A  purchaser  at  a  foreclosure  sale  will  not  be  relieved  from  his 
purchase  because  of  a  mere  claim  by  the  mortgagor  that  he  was  not 
served  with  process.  O'Connor  v.  Felix,  87  Hun,  179,  33  N.  Y. 
Supp.  1074,  67  St.  Rep.  777,  affirmed,  147  K  Y.  614.  A  delay 
of  four  years  in  seeking  to  set  aside  a  foreclosure  sale  is  such  laches 
as  will  bar  in  equity.  Quinn  v.  Jenks,  88  Hun,  428,  34  Supp.  962, 
69  St.  Kep.  130.  The  purchaser  was  not  relieved  when  there  was 
no  way  of  access  to  the  land  except  over  the  land  of  others  and 
purchaser  knew  the  fact ;  nor  because  a  deed  in  the  chain  of  title  is 
not  recorded  if  it  is  in  existence.  Coates  v.  Fair  child,  14  Week. 
Dig.  180,  affirmed,  89  N.  Y.  631. 

A  purchaser  is  entitled  to  his  deed  irrespective  of  the  rights  of  a 
third  party  under  an  alleged  contract  by  such  purchaser  to  recon- 
vey.   Belter  v.  Lyon,  2  St.  Eep.  505. 

Where  the  sole  plaintiff  died  after  the  report  of  the  referee 
appointed  to  compute  the  amount  due,  it  was  held  that  the  entry 
of  judgment  thereafter  in  the  name  of  the  original  plaintiff  and  a 
sale  without  reviving  the  action  by  the  personal  representatives 
were  mere  irregularities,  which  would  not  defeat  the  title.  Smith 
V.  Joyce,  11  Civ.  Pro.  E.  257.  A  purchaser  will  not  be  relieved 
because  the  judgment  allowed  the  plaintiff  the  amount  of  interest 
which  he  had  paid  upon  prior  mortgages,  which  sum  had  not  been 
claimed  in  the  complaint.  Hutchinson  v.  Wall,  56  Super.  104; 
s.  c,  4  N.  Y.  Supp.  717. 

It  is  no  objection  to  the  title  acquired  on  foreclosure  sale  that 
the  referee  sold  more  property  than  was  required  to  pay  plaintiff, 
where  the  owner  of  the  equity  makes  no  objection  but  has  per- 
mitted the  proceedings  to  go  on  to  a  reference  as  to  the  surplus 
arising  from  the  sale  and  the  report  of  sale  has  been  confirmed  and 
all  parties  to  the  action  thereby  estopped.  Sieinhardt  v.  Cunning- 
lam,  55  Hun,  375;  s.  c,  8  N.  Y.  Supp.  627,  29  St.  Rep.  162, 
affirmed,  130  K  Y.  292. 

The  objection  by  a  purchaser  that  the  property  was  not  suffi- 
ciently described  in  the  proceedings,  was  held  to  be  obviated  by 
the  affidavit  of  the  surveyor,  that  there  was  no  difficulty  in  identi- 
fying the  property  in  question  from  the  description  given  in  the 
judgment,  and  the  objection  that  the  bond  and  mortgage  were  not 
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produced  before  the  referee,  was  held  to  be  met  by  proof  that 
they  had  been  duly  executed  and  delivered,  that  no  part  of  the  debt 
had  been  paid,  and  that  the  original  papers  were  lost,  nor  does 
the  fact  that  the  notice  of  sale  was  published  in  the  second  edition 
of  a  newspaper  afford  a  valid  objection  to  the  title,  nor  is  it  a 
valid  objection  to  the  sale  that  it  was  made  in  the  county  of  Kings 
by  the  sheriff,  where  all  parties  consented  except  one  absent  de- 
fendant. Abbott  V.  Curran,  20  Week.  Dig.  344,  affirmed,  98 
N.  Y.  665. 

A  purchaser  will  not  be  relieved  from  purchase  of  a  second 
parcel  on  the  ground  that  the  first  parcel  realized  more  than 
enough  to  satisfy  the  mortgage,  where  there  are  other  subsequent 
incumbrances  which  will  exceed  the  proceeds,  and  neither  the 
holder  of  the  subsequent  mortgage  nor  the  owner  of  the  mortgaged 
lands  or  the  purchaser  object.  Andrews  v.  O'Mahoney,  112  N.  Y. 
567,  affirming  17  St.  Kep.  686. 

Purchaser  will  not  be  relieved  on  account  of  irregularities  in  the 
proceedings  that  may  be  corrected,  or  where  the  provisions  of  the 
judgment  as  to  which  he  claims  will  not  affect  his  title.  Gaskin 
T.  Anderson,  55  Barb.  259,  42  ll^.  Y.  186.  He  will  not  be  com- 
pelled to  take  a  worthless  or  incumbered  title.  McGown  v.  Wil- 
kins,  1  Paige,  120. 

Evidence  insufficient  to  relieve  the  purchaser  at  a  foreclosure 
sale  from  his  purchase  on  a  claim  that  the  owner  of  the  fee  was 
not  served.  O'Connor  v.  Felix,  147  N.  Y.  614, 42  N.  E.  Kep.  269, 
71  St.  Eep.  258,  affirming  87  Hun,  179,  33  N.  Y.  Supp.  1074,  67 
St.  Rep.  777. 

The  purchaser  cannot  impeach  the  judgment  in  foreclosure- 
Wallace  v.  Manna,  11  Week.  Dig.  213 ;  Lyon  v.  Lyon,  67  N".  Y. 
250 ;  Waison  v.  Church,  3  Hun,  80.  A  purchaser  bidding  with 
notice  of  defects  of  title  will  not  be  relieved.  Rogers  v.  James,  11 
Week.  Dig.  574;  Coates  v.  FaircUld,  14  Week.  Dig.  189,  affirmed, 
89  ISr.  Y.  631 ;  Friederich  v.  Brewster,  13  Week.  Dig.  546 ;  Riggs 
V.  Pursell,  66  N.  Y.  193.  Where  a  referee,  appointed  to  sell  at 
the  request  of  the  purchaser  and  for  his  accommodation,  applies  the 
sum  received  on  the  sale  in  different  order  from  that  directed  by 
the  decree,  the  purchaser  cannot  be  heard  to  complain  of  the 
referee's  action.    Easton  v.  PicJcersgell,  75  N".  Y.  599. 

Where  title  under  foreclosure  was  objected  to  because  the  order 
of  the  court,  authorizing  execution  of  the  mortgage,  was  void  as 
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against  devisees,  held,  title  was  rendered  good  by  a  release  of  the 
devisees.  Grady  v.  Ward,  20  Barb.  543.  Mere  lapse  of  time, 
after  the  time  of  sale,  is  no  ground  for  relieving  the  bidder ;  the 
delay  must  have  been  unreasonable  or  caused  material  injury. 
Merchards'  Bank  v.  Thompson,  55  N.  Y.  7.  A  delay  of  two  years 
was  held  not  such  laches  by  a  purchaser  moving  to  compel  a 
referee  to  comply  with  the  terms  of  sale  as  to  defeat  his  remedy. 
'Weseman  v.  Wingrove.,  85  N.  Y.  353.  The  remedy  of  the  pur- 
chaser, where  the  deed  is  not  ready  by  the  time  fixed,  is  to  move 
for  leave  to  pay  the  money  into  court  or  compel  the  completion  of 
the  sale.  Clason  v.  Corley,  5  Sandf .  447.  Where  a  person  refuses 
to  complete  the  purchase  of  property  he  becomes  liable  for  defi- 
ciency upon  a  resale  for  taxes  imposed  thereon  ad  interim.  Ruhe 
V.  Law,  8  Hun,  251. 

A  purchaser  at  a  partition  sale  will  not  be  relieved  by  failure  to 
bring  in,  as  parties  to  the  action,  devisees  under  a  will,  the  provi- 
sion in  whose  favor  is  void,  as  creating  a  perpetuity.  Bice  v. 
Barrett,  102  N.  Y.  161.  A  sale  is  not  void  because  of  a  disregard 
of  §  1533,  as  to  sale  in  action  by  remainderman,  if  the  court  has 
jurisdiction  of  the  action  and  the  parties.  Prior  v.  Prior,  41  Hun, 
613,  citing  Cromwell  v.  Hull,  97  N.  Y.  209.  But  in  Scheu  v. 
Lehning,  31  Hun,  183,  it  was  held  that  a  purchaser  would  not  be 
compelled  to  complete  title  in  such  a  case.  Where  there  is  a 
misstatement  as  to  lease  or  incumbrance  on  the  property,  the 
purchaser  is  relieved.  Piser  v.  Lochwood,  30  Hun,  6 ;  Lockman 
v.  Beilley.  29  Hun,  434;  BecJcenburgh  v.  Nally,  32  Hun,  161. 

An  assessment  for  a  local  improvement,  which  is  invalid,  is  not 
such  an  incumbrance  as  will  relieve  a  purchaser.  Chase  v.  Chase, 
95  N.  Y.  373. 

Where  a  purchaser  at  a  partition  sale  alleges  defective  title  to  a 
portion  of  the  premises,  the  court  has  no  power  to  allow  time  to 
complete  his  purchase,  as  to  the  unobjectionable  part  of  the  prop- 
erty sold  for  a  pro  rata  consideration.  Thompson  v.  Schmieder, 
38  Hun,  504,  appeal  dismissed,  102  N.  Y.  733. 

The  fact  that  a  lot  sold  under  a  judgment  of  foreclosure  was 
described  in  the  mortgage  by  a  false  measurement,  held,  not  an 
objection  which  discharged  the  purchaser  where  the  description  in 
the  mortgage  also  referred  to  the  map  on  file  in  the  register's  ofiice, 
on  which  the  true  measurement  appeared.  Wagner  v.  Hodge,  34 
AcnoNs,  Vol.  11—116 
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Hun,  524,  citing  Peck  v.  Mallams,  10  N.  Y.  509 ;  Broohmcm  v. 

Kurzman,  94  N.  Y.  272. 

A  purchaser  will  not  be  relieved  because  the  judgment  under 
which  the  sale  was  made  is  erroneous.  If  the  court  had  jurisdic- 
tion he  is  protected.  De  Forest  v.  Farley,  62  ~N.  Y.  628 ;  Darwin 
V.  Hatfield,  4  Sandf.  468.  A  purchaser  will  not  be  relieved  from 
his  purchase  by  reason  of  a  claim  that  his  wife's  dower  is  not  fore- 
closed where  she  acquires  the  same  right  by  his  purchase ;  Knight 
V.  Maloney,  4  Hun,  33 ;  nor  because  the  dividing  line  would 
intersect  a  small  building  used  as  a  house.  Knapp  v.  Conger,  59 
K  Y.  635. 

The  question  whether  a  purchaser  shall  be  required  to  complete 
purchase,  or  whether  a  resale  shall  be  directed  in  the  first  instance 
at  the  expense  of  the  purchaser,  rests  largely  in  discretion.  Where 
the  failure  of  a  purchaser  to  comply  with  an  order  to  complete  the 
sale  was  due  to  inability  to  raise  money  required,  it  will  not  be 
punished  as  a  contempt.  But  in  proper  case  the  court  has  power  to, 
and  should  punish  such  disobedience  as  a  contempt.  Burton  v. 
Linn,  21  App.  Div.  609,  47  Supp.  835,  reversing  21  Misc.  266, 
4  N.  Y.  Anno.  Cases,  275. 

Where  all  the  parties  interested  have  been  made  parties  to  the 
partition  action,  the  purchaser  at  the  sale  obtains  a  good  title,  and 
the  judgment  while  unreversed  is  conclusive  in  support  of  its  va- 
lidity.   Butler  v.  Butler,  41  App.  Div.  477,  58  Supp.  1094. 

Where  a  purchaser  at  a  partition  sale,  in  consideration  of  the 
postponement  of  the  time  of  closing  the  sale,  agrees  to  waive  a 
deficiency  in  the  dimensions  of  the  property  sold,  he  cannot  there- 
after object  to  such  discrepancy  in  justification  of  the  refusal  to 
complete  the  purchase.  Hubhard  v.  Housley,  43  App.  Div.  129, 
59  Supp.  392,  affirmed  without  opinion,  160  IST.  Y.  688. 

A  purchaser  will  not  be  relieved  from  completing  his  sale  upon 
the  ground  that  the  decedent's  will,  through  whom  all  the  parties 
claimed  title,  was  erroneously  construed,  where  it  appears  that 
the  question  was  fairly  presented  for  litigation,  and  there  was  no 
person  having  any  possible  interest  in  the  title  who  was  not  made 
a  party  to  the  action.  Brown  v.  Mount,  38  App.  Div.  440,  56 
Supp.  613. 

The  conduct  of  a  special  guardian  of  infants  in  selling  their  real 
estate  to  his  wife  is  not  to  be  commended ;  but  Wiere  it  appeared 
that  the  sale  was  confirmed  by  the  court  in  which  the  proceeding 
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was  instituted,  with  full  knowledge  upon  its  part  of  all  the  facts, 
the  title  cannot,  after  the  lapse  of  twenty-six  years  and  long  after 
all  of  the  infants  have  become  of  age,  be  questioned.  Strcmss  v. 
Bendheim,  162  N.  Y.  469,  reversing  44  App.  Div.  82,  60  Supp. 
398,  and  affirming  as  modified,  28  Misc.  660. 

A  purchaser  was  not  entitled  to  be  relieved  from  his  purchase 
because  one  of  the  defendants  in  the  action  refuses  to  yield  him 
possession  of  the  premises.  Union  Trust  Co.  v.  Driggs,  62  App. 
Div.  213,  70  Supp.  947. 

Where  the  interlocutory  judgment  in  partition  determining  the 
interest  of  the  parties  and  directing  the  sale  has  not  been  vacated, 
and  a  final  judgment  confirming  such  sale  has  been  entered  in  the 
action  and  remains  in  full  force  and  effect,  the  determination  of 
the  trial  court  is  conclusive  upon  all  the  parties  to  the  action; 
the  purchaser,  therefore,  acquires  an  indefeasible  title  to  the  prop- 
erty sold  under  the  judgment  of  sale  and  cannot  be  relieved  from 
his  purchase.  Parish  v.  Parish,  175  IST.  Y.  181,  reversing  77 
App.  Div.  267,  78  Supp.  1089. 

A  purchasei"  will  not  be  relieved  on  the  ground  that  a  wall  en- 
croaches slightly  upon  the  street,  where  no  action  to  remove  such 
encroachment  was  brought  within  one  year  after  the  passage  of 
chapter  610,  Laws  1896 ;  nor  because  the  property  sold  encroaches 
slightly  on  adjoining  property,  or  because  adjoining  property 
encroaches  slightly  on  that  sold,  where  the  mortgagors  have  been 
in  exclusive  possession  for  a  length  of  time  sufficient  to  give  title 
by  adverse  possession.  Where  substantial  justice  requires  the 
execution  of  the  purchase,  the  court  may  allow  a  portion  of  the 
purchase  price  for  the  expense  of  removal  and  repair  necessitated 
hy  slight  encroachments.  Merges  v.  Bingler,  24  Misc.  317,  53 
Supp.  674,  affirmed,  34  App.  Div.  415,  54  Supp.  280,  158  liT.  Y. 

roi. 

In  Harrison  v.  Phit,  35  App.  Div.  533,  54  Supp.  842,  it  was 
held  that  a  purchaser  at  a  partition  sale  would  not  be  relieved  from 
his  purchase,  by  reason  of  the  fact  that  the  wall  of  the  building 
standing  upon  the  lot  purchased,  encroached  slightly  upon  adjoin- 
ing land,  where  it  appeared  that  for  over  thirty  years  prior  to  the 
sale  the  building  had  so  stood,  and  the  title  to  the  adjoining  land 
liad  been  in  persons  of  legal  age,  competent  to  enforce  their  legal 
nghts;  and  it  was  further  held  that  a  purchaser  will  not  be 
relieved  upon  the  ground  that  the  building  standing  upon  the  lot 
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purchased  encroached  slightly  upon  a  public  street,  there  being 
no  proof  that  the  city  had  any  title  to  the  land  in  such  street  other 
than  that  acquired  by  long-continued  use.  Affirmed  on  opinion 
below,  158  N.  Y.  712. 

Where  notice  of  sale  in  foreclosure  stated  that  the  property 
would  be  sold  subject  to  all  prior  mortgages  and  the  judgment,  the 
amount  of  which  was  stated,  and  that  the  only  liens  for  which 
allowance  would  be  made  out  of  the  purchase  money  were  taxes, 
assessments,  etc.,  the  purchaser  must  pay  his  bid  and  take  the 
property  siibject  to  the  incumbrances.  Franklin  National  Bank  v. 
Lewis,  26  Misc.  75,  56  Supp.  501. 

A  purchaser  at  a  sale  in  foreclosure  of  unfinished  houses  moved 
to  be  relieved  from  his  purchase  on  the  ground  that  certain  prop- 
erty intended  to  be  permanently  attached  to  the  houses  was 
claimed  by  third  parties  as  having  been  sold  conditionally,  held, 
that  mere  proof  of  a  notice  of  such  claim  was  not  sufficient,  but 
some  foundation  must  be  shown  therefor,  and  the  motion  was 
denied.     Murphy  v.  Smith,  61  App.  Div.  574,  70  Supp.  786. 

It  seems  that  a  purchaser  at  a  foreclosure  sale  will  not  be 
relieved  from  his  purchase  upon  showing  that  the  execution  of  a 
quit-claim  deed  of  the  property,  executed  by  two  grantors,  was 
defective  as  to  one  of  the  grantors,  without  showing  that  such 
grantor  had  some  title  to  the  property.  Piatt  v.  Fink,  60  App. 
Div.  312,  70  Supp.  74. 

Where  the  purchaser  at  a  sale  asks  to  be  relieved  because  the 
published  notice  to  lienors  gave  the  names  only  of  two  share-own- 
ers, and  judgment  and  mortgage  creditors  of  one  of  them  are  not 
co-parties,  and  it  appeared  that  such  creditors  appeared  and  proved 
their  claims  before  the  referee,  and  that  the  referee  found  no  lien 
against  the  share-owners  not  named,  it  was  held  objection  to  the 
title  could  not  be  upheld.  Doremus  v.  Doremus,  66  Hun,  111,  49 
St.  Kep.  800,  21  Supp.  13. 

A  purchaser  will  not  be  relieved  because  the  action  was  brought 
by  tenant  by  curtesy  or  on  the  ground  that  the  guardian  ad  litem 
of  the  infant  failed  to  file  a  bond  for  each  of  the  infant  parties. 
Tilton  V.  Vail,  25  St.  Rep.  212 ;  Beed  v.  Reed,  46  Hun,  212. 

Where  the  liability  of  a  person  interested,  who  was  not  a  party, 
being  alive  or  leaving  a  widow  or  heirs,  is  a  remote  and  improba- 
ble contingency,  it  is  a  proper  exercise  of  discretion  to  compel  a 
purchaser  to  complete  the  sale.     Cambreling  v.  Purton,  36  St 
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Bep.  190.  Where  the  title  can  be  cured,  the  purchaser  will  be 
obliged  to  complete  his  purchase.  Hellrigel  v.  Manning,  97  N.  Y. 
56;  Murray  v.  Harway,  56  N.  Y.  337.  Where  every  living  per- 
son who  had  any  interest,  vested  or  contingent,  in  the  property, 
were  parties  to  the  suit,  it  was  held  that  after-bom  children  who 
might  have  an  interest  in  the  real  estate  sold  under  it,  would  be 
concluded  by  the  judgment,  and  could  not  successfully  assail  the 
title  of  a  purchaser  under  it.  Kirh  v.  Eirh,  137  N.  Y.  510,  51 
St.  Kep.  267. 

The  rule  is  not  absolute  that  a  disputable  fact  supposed  to  cloud 
the  title,  which  is  not  determined  by  the  judgment  in  an  action  of 
partition,  is  in  every  case  a  bar  to  the  enforcement  of  the  sale 
under  the  judgment.  If  the  existence  of  the  alleged  fact  is  a  possi- 
bility merely,  or  the  alleged  outstanding  right  a  very  improbable 
and  remote  contingency,  the  court  may,  in  its  discretion,  compel 
the  purchaser  to  complete  his  purchase.  Ferry  v.  Sampson,  112 
N.  Y.  415.  To  the  same  effect,  Camhrelirvg  v.  Purton,  34  St. 
Eep.  908. 

A  purchaser  at  a  sale  in  partition  will  not  be  relieved  from  his 
bid,  unless  he  establishes  facts  creating  such  a  doubt  concerning  the 
validity  of  the  title  to  the  property  as  will  affect  its  value  and 
interfere  vrith  its  sale  to  a  reasonable  purchaser.  Goodwin  v. 
Crooks,  58  App.  Div.  464,  69  Supp.  578,  cited,  dissenting  opin- 
ion Moir  v.  Flood,  66  App.  Div.  550;  Forsythe  v.  Leslie,  74  App. 
Div.  517. 

Query,  whether  a  purchaser  should  be  compelled  to  take  a  title 
depending  on  adverse  possession,  it  seems  that  the  purchaser  of  the 
right,  title  and  interest  of  a  person  cannot  be  relieved  from  his 
purchase.  Mott  v.  Matt,  68  JST.  Y.  246.  The  purchaser  at  a 
judicial  sale  may  be  compelled  to  take  a  title  founded  on  adverse 
possession,  but  the  proofs  must  be  clear  in  order  to  establish  such 
title.  Metzer  v.  Martin,  87  App.  Div.  572,  84  Supp.  494,  affirmed, 
177  N.  Y.  561.  He  must  complete  his  sale  if  the  mortgagor  had 
a  good  title  by  adverse  possession.  Grady  v.  Ward,  20  Barb.  543. 
A  purchaser  at  a  judicial  sale  may  be  compelled  to  accept  title 
which  is  marketable  and  free  from  reasonable  doubt.  Pell  v.  Pell, 
66  App.  Div.  388,  73  Supp.  81,  affirmed,  169  K  Y.  g07. 

If  the  purchaser  on  foreclosure  buys  a  plot  of  ground  with  the 
structures  thereon,  and  obtains  a  good  title  to  the  land  and  the  right 
to  maintaLn  the  structure  as  it  existed,  he  obtained  all  he  bargained 
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for.  German  American  Real  Estate  Co.  v.  Meyers,  32  App.  Div^ 
41,  52  Supp.  449.  Proof  of  an  agreement  by  the  purchaser  to  pay 
the  claim  of  a  creditor  if  he  abstained  from  bidding,  without  any 
evidence  that  it  was  acted  upon  by  the  parties  or  of  inadequacy  of 
consideration,  is  not  sufficient  to  invalidate  the  sale.  Johnson  v. 
Bayner,  25  App.  Div.  598,  49  Supp.  959,  27  Civ.  Pro.  R  102. 
Where  all  the  parties  interested  in  the  property  have  been  made, 
parties  to  a  partition  action,  the  judgment  therein,  while  unre- 
versed, is  conclusive.  Butler  v.  Butler,  41  App.  Div.  477,  58 
Supp.  1094. 

Where  a  purchaser  at  a  partition  sale  learned  after  entering 
into  possession  that  there  was  a  slight  difference  in  the  dimensions 
of  the  lot  from  those  described,  agreed  on  the  day  set  for  payment, 
to  make  no  objection  if  the  time  set  for  payment  was  extended, 
which  was  acceded  to,  it  was  held  that  he  thereby  waived  objection 
on  that  ground.  Hubbard  v.  Housley,  43  App.  Div.  129,  59  Supp. 
392,  affirming  27  Misc.  276,  58  Supp.  432,  affirmed  without 
opinion,  160  K  Y.  688.  In  Matter  of  Asch,  75  App.  Div.  486, 
78  Supp.  561,  it  was  held,  upon  interpretation  and  construction  of 
a  will,  that  a  purchaser  at  a  judicial  sale  could  not  refuse  to  take 
title  by  reason  of  failure  of  proper  parties. 

In  Lenehan  v.  College  of  St.  Francis  Xavier,  51  App.  Div.  535, 
64  Supp.  868,  affirming  30  Misc.  378,  63  Siipp.  1033,  cited  to- 
gether with  Piatt  V.  Finch,  60  App.  Div.  312 ;  Goodwin  v.  Croohs, 
58  App.  Div.  464,  in  dissenting  opinion  in  Moir  v.  Flood,  66  App. 
Div.  544  (549),  the  fact  that  supposititious  unknown  heirs  of  a 
decedent,  who  do  not  exist,  are  made  parties  to  an  action  for 
partition  by  fictitious  names,  does  not  constitute  a  defect  in  the 
title  acquired  under  a  judgment  of  sale  in  such  action.  A  pur- 
chaser at  a  partition  sale,  who  seeks  to  invalidate  the  title  by 
alleging  that  some  person,  of  whose  existence  there  is  no  evi- 
dence, should  have  been  made  a  party  to  the  action,  must  prove  the 
facts  establishing  the  invalidity  of  the  title  or  a  doubt  in  respect 
to  it. 

It  was  held  in  Brown  v.  Mount,  38  App.  Div.  440,  56  Supp. 
613,  that  although  a  vsdll,  through  which  all  the  parties  claimed 
title  was  erroneously  construed  at  Special  Term,  where  all  those 
in  interest  were  parties,  they  are  bound  by  the  judgment,  and  the 
title  resting  thereon  is  a  marketable  one.  The  court  will  not  re- 
lieve a  purchaser  because  of  defect  in  the  title,  unless  it  appears 
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that  there  is  at  least  a  reasonable  doubt  as  to  its  validity.  Oood- 
win  V.  Crooks,  58  App.  Div.  464,  69  Supp.  578,  affirming  33  Misc. 
39,  68  Supp.  219. 

Where  a  judgment  determined  that  a  power  of  sale  given  to 
trustees  imder  a  will  survived  the  termination  of  the  trusty  the 
legatees  and  devisees  having  been  made  parties  to  the  action,  under 
which  the  will  was  construed,  the  trustees  having  sold  the  premises 
in  question,  and  the  sale  was  confirmed  by  the  court,  it  was  held 
that  the  title  was  a  good  and  marketable  one,  and  the  purchaser 
could  not  refuse  to  complete  on  the  ground  that  the  power  of  sale 
had  ceased,  since  the  judgment  not  only  bound  all  the  parties,  so 
long  as  it  was  unreversed,  but  also  bound  and  protected  all  persons 
who  dealt  on  the  faith  of  it.  It  seems  that  §  2357,  limiting  the 
disposition  of  real  estate  of  an  infant  or  incompetent  person,  only 
applies  to  special  proceedings,  and  does  not  curtail  the  power  of 
the  court  to  render  judgment  in  an  action  in  which  it  has  juris- 
diction of  the  party  and  the  subject-matter.  Livingston  v.  Liv- 
ingston, 56  App.  Div.  484,  67  Supp.  789,  affirmed,  166  N.  Y.  601. 

A  purchaser  in  partition  will  not  be  relieved  from  his  purchase 
by  reason  of  an  outstanding  lease  held  by  one  who  is  a  party  to  the 
action  and  bound  by  the  judgment  and  who  may  be  ousted  under 
the  mandate  of  the  final  judgment.  Dresser  v.  Travis,  177  N.  Y. 
376,  affirming  87  App.  Div.  632,  84  Supp.  1124. 

In  Dresser  v.  Travis,  177  N.  Y.  371,  affirming  87  App.  Div. 
633,  84  Supp.  1124,  citing  Brown  v.  Quintard,  177  IST.  Y.  84,  the 
court  refused  to  relieve  purchaser  at  partition  sale  because  a  great- 
grandchild of  the  testator,  who  died  seized  of  the  property,  was  not 
a  party  to  the  action,  which  said  omitted  person  took  no  interest 
there  by  descent  or  under  the  will,  without  amending  the  will,'  so 
as  to  effectuate  the  probable  intent  of  the  testator,  which  would  be 
beyond  judicial  power. 

In  Dana  v.  Jones,  91  App.  Div.  496,  86  Supp.  100,  citing  Todd 
V.  Union  Dime  Savings  Institution,  118  IST.  Y.  337,  it  was  held  that 
the  fact  that  deeds  in  the  chain  of  title  were  not  sealed,  the  only 
evidence  of  the  defect  being  that  the  records  did  not  disclose  the 
fact  of  their  being  sealed,  was  not  sufficient  to  sustain  refusal  of 
the  purchaser  at  a  judicial  sale  to  take  title. 

In  McNulty  v.  Mitchell,  41  Misc.  293,  84  Supp.  89,  the  court 
held  that  the  unexplained  absence  for  forty-three  years  of  a  single 
man  more  than  thirty  years  old  at  the  time  of  his  disappearance 
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and  of  impaired  health,  gave  rise  to  the  presumption  that  he  was 
dead  without  issue,  and  refused  to  relieve  a  purchaser  of  property 
in  which  he  had  an  interest. 

Where,  at  the  time  of  the  execution  of  the  deed,  land  was  in 
possession  of  one  claiming  adversely,  the  deed  being  void  under  the 
express  provision  of  chapter  547,  Laws  1896,  the  grantee  had  no 
such  claim  against  the  person  in  possession  under  a  good  record 
title  as  to  make  lis  pendens  thereon  the  ground  for  the  refusal  of  a 
purchaser  of  the  land  at  foreclosure  sale  to  complete  his  purchase. 
BaecM  v.  Hevesy,  101  Supp.  413.  One  who  purchased  real  estate 
at  a  receiver's  sale,  subject  to  the  mortgage,  was  not  allowed  to 
refuse  to  complete  because  of  the  failure  to  disclose  the  fact  that 
a  clause  in  the  mortgage  made  it  payable  in  gold.  Blanch  v.  Sad- 
lier,  153  W.  Y.  551,  affirming  5  App.  Div.  81,  38  Supp.  817. 

Where  the  notice  of  sale  of  property  situated  in  the  State  of 
New  York,  correctly  describes  the  property  as  being  certain  lots 
designated  upon  a  specified  map,  in  compliance  with  rule  15,  a 
diagram  of  the  property  to  be  published  with  the  notice  of  sale  was 
furnished  to  the  newspaper  in  which  the  sale  was  to  be  published, 
the  fact  that  through  the  neglect  of  the  newspapers  the  published 
diagram  apparently  represents  the  lots  as  larger  than  they  actually 
are,  although  it  correctly  states  the  length  of  the  boundary  lines, 
will  not  entitle  the  purchaser  to  be  relieved.  Francis  v.  Wathins, 
72  App.  Div.  15,  76  Supp.  106,  affirmed  without  opinion,  171  IST. 
Y.  682. 

A  purchaser  cannot  be  relieved  on  the  ground  that  trustees  of  a 
corporation,  which  had  formerly  owned  the  property  and  made  the 
mortgage  which  was  foreclosed,  were  not  parties  to  the  action, 
and  where  the  corporation  was  then  in  process  of  dissolution,  and 
it  appeared  that  the  dissolution  was  by  consent;  that  all  the 
stockholders  assented  to  the  sale  and  conveyance  of  the  property  at 
the  time  it  was  conveyed  subject  to  the  mortgage,  and  that  the 
money  went  into  the  hands  of  the  trustees  and  the  stockholders 
received  the  benefit  thereof.  Nor  can  the  purchaser  be  relieved 
where  there  is  title  in  the  mortgagor  by  adverse  possession.  Went- 
worth  V.  Braun,  78  App.  Div.  634,  79  Supp.  489,  affirmed,  175 
K  Y.  515. 

A  purchaser  was  compelled  to  complete  bis  purchase  where  he 
had  objected  to  taking  title  upon  the  ground  of  an  encroachment 
upon  the  premises.     Oriffin  v.  Baust,  26  App.  Div.  553,  50  Supp. 
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905.  The  title  of  a  purchaser  is  not  aifected  unless  the  judgment 
rendered  is  actually  set  aside.  The  fact  that  the  judgment  of  sale 
might  have  been  set  aside  as  irregular,  is  not  a  ground  for  relief, 
if  the  court  had  jurisdiction  of  the  subject-matter  and  had  power 
to  render  the  judgment.     DeFored  v.  Farley,  62  N.  Y.  628. 

Nor  will  he  be  relieved  where  he  gets  substantially  what  he 
contracts  for  and  there  are  only  apparent  defects  in  the  title,  of 
which  he  had  due  notice,  and  in  reference  to  which  he  may  be 
supposed  to  have  made  his  bid.  Rigges  v.  Pwsell,  66  N.  Y.  193 ; 
Codes  v.  Fairchild,  14  "Week.  Dig.  189 ;  Mott  v.  Mott,  68  N.  Y. 
246. 

The  title  of  a  purchaser  under  foreclosure  is  not  affected  by  the' 
fact  that  the  petition  for  the  appointment  of  a  guardian  for  an 
infant  defendant  to  the  suit  was  verified  before  a  notary  who  was 
an  attorney  in  the  suit,  where  all  the  essential  facts  in  the  petition, 
were  averred  in  a  subsequent  amplication  for  correcting  the  pro- 
ceedings. Baumeister  v.  Demuth,  84  App.  Div.  394,  82  Supp. 
831,  reversing  40  Misc.  22,  81  Supp.  148,  84  App.  Div.  394, 
affirmed  without  opinion,  178  N.  Y.  630. 

The  direction  of  a  sale  in  foreclosure  by  referee  in  Kings 
county,  instead  of  by  sheriff,  while  an  irregularity  which  would 
require  reversal  of  the  judgment  on  appeal,  or  authorize  the  setting 
aside  of  the  sale  upon  motion  of  any  party  to  the  action,  does 
not  require  the  court  to  relieve  the  purchaser  at  such  sale  where  the 
parties  to  the  action  are  satisfied  with  it  and  resist  the  motion  of 
the  purchaser  to  be  relieved.  Sproule  v.  Davies,  171  N.  Y.  277, 
affirming  69  App.  Div.  502,  75  Supp.  229.  Where  a  purchaser 
at  a  foreclosure  sale  of  a  leasehold  had  knowledge  that  the  ap- 
plication to  set  aside  an  assignment  of  the  lease  had  been  com- 
menced, he  cannot  thereafter  plead  pendency  of  the  action  in  an 
application  to  compel  him  to  complete  his  purchase.  Dunlop  v, 
Mvlry,  85  App.  Div.  498,  83  Supp.  477,  1104. 

Where  an  instrument  of  record  imposing  a  restriction  upon  the 
use  of  the  mortgaged  land  is  referred  to  in  a  notice  of  sale,  and  the 
purchaser  comes  with  full  knowledge  of  the  situation  and  of  the 
contents  of  the  instrument  referred  to,  he  cannot  refuse  to  complete 
the  sale.  A  slight  clerical  error  in  the  description  in  notice  of 
sale  will  not  serve  to  relieve  the  purchaser.  Kingsland  v.  Fuller, 
157  K  Y.  507,  reversing  31  App.  Div.  313,  53  Supp.  624. 
Where,  after  conveyance  by  husband  to  the  wife  for  $1   and 
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other  good  and  valuable  considerations,  judgments  are  recovered 
against  him,  and  the  wife  subsequently  mortgages  the  property  to  a 
bona  fide  mortgagee  for  value,  a  purchaser  at  the  sale  in  an  action 
to  foreclose  such  mortgage,  will  not  be  relieved  from  his  purchase 
upon  the  ground  that  all  of  such  creditors  had  not  been  made 
parties  to  the  action.  Carroll  v.  McKaharay,  35  App.  Div.  582,  55 
Supp.  113. 

Judgment  in  foreclosure  provided  that  the  property  should  be 
sold  subject  to  a  prior  mortgage  and  the  advertisement  and  terms 
of  sale  referred  to  such  mortgage;  held,  that  a  purchaser  at  fore- 
closure was  estopped  to  assert  the  invalidity  of  the  mortgage,  al- 
though the  deed  executed  to  him  did  not  mention  the  same  but 
simply  stated  that  the  premises  were  sold  subject  to  all  liens 
thereon.     Welch  v.  Schoenberg,  45  Misc.  126,  91  Supp.  880. 

A  purchaser  is  not  entitled  to  be  relieved  from  his  purchase 
because  one  of  the  defendants  refuses  to  yield  immediate  possession 
of  the  premises.  Union  Trust  Co.  v.  Driggs,  62  App.  Div.  213, 
70  Supp.  947. 

The  summons  and  complaint  contained  an  error  as  to  the  names 
of  the  owner,  which  error  was  corrected  by  an  ex  parte  order; 
held,  that  the  court  had  jurisdiction  to  make  such  amendment, 
although  the  owner  had  not  appeared  in  the  case  when  it  clearly 
appeared  that  the  papers  were  served  on  her  and  she  had  notice  of 
the  proceedings;  and  that  the  purchaser  at  a  foreclosure  sale  ac- 
quired a  good  title.  Stuyvesant  v.  Weil,  167  IST.  Y.  421,  reversing 
41  App.  Div.  551,  58  Supp.  697,  which  reversed  26  Misc.  445,  57 
Supp.  592. 

It  was  held  in  Sproule  v.  Davies,  171  IST.  Y.  277,  affirming  69 
App.  Div.  502,  75  Supp.  229,  that  a  direction  in  judgment  of 
foreclosure  that  the  sale  should  be  made  by  a  referee  in  Kings 
county,  instead  of  the  sheriff,  ^as  provided  by  Laws  1889,  chapter 
167,  while  in  violation  of  the  statute  was  an  irregularity,  but  did 
not  affect  the  title  of  the  purchaser  nor  entitle  him  to  be  relieved 
from  his  purchase.  The  court  refused  to  hold  the  statute  of  1889 
to  be  unconstitutional. 
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Petition  to  Compel  Purchaser  to  Complete  Purchase. 
SUPREME  COURT  OF  THE  STATE  OF  NEW  YORK  — New  Yoek  County 


HERBERT    C.    PELL   and   LESLIE    PE1.L- 
CLARKE,   PlaintifiFs, 

agst. 
CHARLOTTE  LATROBE  et  al.,.  Defendants. 

The  petition  of  the  above-named  plaintiffs  by  P.  Chauncey  Ander- 
son, one  of  their  attorneys,  respectfully  shows  to  this  court: 

I.  That  this  action  was  instituted  for  the  partition  or  sale  and 
division  of  the  net  proceeds  of  sale  of  certain  parcels  of  real  estate, 
one  of  which  is  more  particularly  described  as  follows: 

(Here  insert  description.) 

II.  That  the  said  premises  were  duly  offered  for  sale  on  the  12th 
day  of  March,  1901,  under  direction  of  Franklin  B.  Lord,  Esq., 
referee,  in  pursuance  of  the  interlocutory  judgment  of  sale  herein 
and  imder  terms  of  sale,  copy  whereof  is  hereto  annexed,  and  were 
duly  purchased  by  James  P.  Robertson,  who  thereupon,  on  said  12th 
day  of  March,  1901,  duly  executed  the  memorandum  of  sale  referring 
to  said  premises  and  annexed  to  the  terms  of  sale  and  paying  to  the 
referee  ten  per  cent,  of  the  amount  of  his  bid,  to-wit,  the  sum  of 
four  thousand  two  hundred  and  fifty  ($4,250)  dollars.  That  by  the 
said  terms  of  sale  the  deed  was  to  be  delivered  to  the  said  purchaser 
and  the  balance  of  the  amount  of  his  bid,  namely,  the  sum  of  thirty- 
eight  thousand  two  hundred  and  fifty  ($38,250)  dollars  was  to  be 
paid  to  the  said  referee  on  the  11th  day  of  April,  1901. 

III.  That  your  petitioner  and  said  referee  are  arid  have  been  at 
all  times  ready  and  willing  to  deliver  the  deed  for  said  premises  to 
the  said  purchaser  according  to  the  said  terms  of  sale  upon  receipt 
from  him  of  the  said  unpaid  balance  of  the  amount  of  his  bid,  but 
that  prior  to  the  said  11th  day  of  April,  1901,  the  said  purchaser, 
through  his  attorney,  declined  and  still  declines  to  complete  his  pur- 
chase and  has  duly  waived  the  tender  of  a  deed  of  the  said  premises 
purchased  by  him  as  above  stated. 

IV.  Upon  information  and  belief  that  the  ground  upon  which  the 
said  purchaser  declines  to  complete  his  purchase  is  that  the  deed 
from  Magdalena  Warner  to  John  Watts,  dated  May  3d,  1791,  and 
referred  to  in  the  letter  from  Lulow  Ogden  to  Arthur  Knox,  Esq., 
dated  April,  1901,  copy  whereof  is  hereto  annexed,  did  not  carry  title, 
to  the  east  half  of  the  old  Greenwyek  or  Pitzroy  road,  colored  green 
on  a  map  annexed  to  said  copy  of  letter,  and  that  said  east  half  of 
said  road  now  remains  outstanding  in  the  unknown  heirs  at  law  or 
devisees  of  the  said  Magdalena  Warner. 

V.  That  your  petitioners,  however,  are  advised  and  assert  and  claim 
that  the  said  ground  of  refusal  to  complete  the  said  purchase  is  un- 
founded for  the  reason,  among  others,  that  the  said  deed  did  carry 
title  to  the  said  disputed  premises  and  that  the  referee  herein  can 
convey  good  title  thereto  to  the  said  purchaser  and  for  the  further 
reason  that  your  petitioners  and  their  co-tenants,  together  with  their 
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grantors,  have  been  in  continued,  open,  notorious,  hostile  and  undis- 
turbed possession  and  occupation  of  the  said  premises  described  in 
clause  one  hereof,  and  of  every  part  and  parcel  thereof,  for  more 
than  fifty  years  last  past.  That  during  all  of  said  time  the  said  dis- 
puted premises  have  been  completely  protected  and  inclosed  by  fences 
or  substantial  inclosures  and  used  by  the  occupants  thereof  as  lessees 
imder  your  petitioners,  their  co-tenants  and  grantors  for  the  ordinary 
uses  of  said  occupation.  That  the  facts  stated  herein  are  more  par- 
ticulalry  set  forth  in  the  affidavits  of  George  W.  Hill,  verified  April 
3d,  1901,  Esther  Haslett,  verified  April  30th,  1901,  Joseph  Goetsehius, 
verified  May  6th,  1901,  Edmund  B.  Post,  verified  May  3d,  1901, 
Abel  W.  Belknap,  verified  May  7th,  1901. 

Wherefore,  your  petitioners  pray  for  an  order  requiring  the  said 
purchaser  to  complete  his  said  purchase  and  to  pay  to  the  said  referee 
the  said  sum  of  thirty-eight  thousand  two  hundred  and  fifty  ($38,250) 
dollars  still  unpaid  as  above  stated  upon  the  delivery  to  said  purchaser 
by  the  said  referee  of  a  deed  for  said  premises  and  for  such  other 
relief  as  to  the  court  may  seem  just. 

Dated,  New  York,  May  15th,  1901. 

HEEBERT  C.  PELL  and 
LESLIE  PELL-CLARKE, 

(Verification.)  Petitioners. 

Order  Compelling  Purchaser  to  Complete  Purchase. 

(Caption.) 


HERBERT    C.   PELL   and   LESLIE   PELL- 
CLARKE,   Plaintiffs, 

agst. 

CHARLOTTE  LATROBE  et  al.,  Defendants. 


Upon  reading  and  filing  the  petition  of  Herbert  C.  Pell  and  Leslie 
Pell-Clarke,  plaintiffs  herein,  duly  verified  May  15th,  1901,  together 
with  the  notice  of  motion  dated  May  15th,  1901,  thereto  annexed, 
the  affidavit  of  George  W.  Hill,  duly  verified  April  13th,  1901,  the 
affidavit  of  Esther  Haslett,  duly  verified  April  30th,  1901,  the  affi- 
davit of  Joseph  Goetchius,  duly  verified  May  6th,  1901,  the  affidavit 
of  Edmund  B.  Post,  duly  verified  May  2d,  1901,  the  affidavit  of  Abel 
W.  Belknap,  duly  verified  May  7th,  1901,  the  copy  of  letter  from 
Ludlow  Ogden  to  Arthur  Knox,  dated  April  11th  1901,  the  copy  of 
survey  of  No.  483  Eighth  avenue,  dated  New  York,  March  '3ri.Ii, 
1901,  the  copy  of  map  upon  which  portions  of  the  said  premises  are 
colored  blue,  yellow,  green,  and  red,  respectively,  and  a  printed  copy 
of  terms  of  sale  of  said  premises,  executed  by  Franklin  B.  Lord,  as 
referee,  and  James  P.  Robertson,  all  of  which  foregoing  papers  were 
annexed  to  and  used  and  read  in  connection  with  the  prayer  of  the 

said  petition.  „  -,  ,,      „-,  i.    tani 

And  the  affidavit  of  Arthur  Knox,  duly  verified  May  21st,  19Ui, 
together  with  the  abstract  thereto  annexed,  of  two  deeds  dated  July 
30th,  1790,  and  May  3d,  1791,  respectively,  and  a  blue-prmt  copy 
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of  map  annexed  to  said  affidavit,  which  four  papers  last  mentioned 
were  used  and  read  in  opposition  thereto. 

On  motion  of  P.  Chauncey  Anderson  and  William  Temple  Emmet, 
attorneys  for  the  above-named  plaintiffs  and  petitioners  herein,  it  is 
ordered,  that  the  prayer  of  the  said  petition  be  and  it  hereby  is 
granted,  and  that  the  said  purchaser,  James  P.  Kobertson,  be  and  he 
hereby  is  required  to  complete  his  purchase  of  the  said  premises  No. 
483  Eighth  avenue.  New  York  city,  and  on  the  delivery  to  him  by 
Franklin  B.  Lord,  referee,  of  a  deed  for  the  said  premises,  to  pay 
to  the  said  referee  the  amount  still  remaining  unpaid  upon  the  pur- 
chase thereof,  and  also  the  sum  of  ten  ($10)  dollars,  motion  costs, 
to  the  said  petitioners. 

ARTICLE  XII. 

BEFOBT  OF  SAIiE  AND  OBDER  OF  CONFrBMATION. 

Rule  30.  [Iiast  half.]  References  other  than  of  issnea,  etc. 

"  *  *  •  In  references  other  than  for  the  trial  of  the  issues  in  an  action, 
or  for  computing  the  amount  due  in  foreclosure  cases,  the  testimony  of  the 
witnesses  shall  be  signed  by  them,  and  the  report  of  the  referee  shall  be  filed 
with  the  testimony,  and  a  note  of  the  day  of  the  filing  shall  be  entered  by  the 
clerk  in  the  proper  book,  under  the  title  of  the  cause  or  proceeding,  and  the 
said  report  shall  become  absolute,  and  stand  as  in  all  things  confirmed,  unless 
exceptions  thereto  are  filed  and  served  within  eight  days  after  service  of  notice 
of  the  filing  of  the  same.  If  exceptions  are  filed  and  served  within  such  time, 
the  same  may  be  brought  to  a  hearing  at  any  Special  Term  thereafter,  on  the 
notice  of  any  party  interested  therein.'' 

This  subject  is  considered  under  partition  and  foreclosure,  re- 
spectively, precedents  being  given  for  report  of  sale,  and  order 
of  confirmation  in  each  case.  This  seems  more  convenient  in  view 
of  the  fact  that  the  report  of  sale  differs  in  these  cases.  Kef erence 
is  made  to  the  subjects  named. 

AETIOLE  XIII. 

REFEREE'S  FEES  AND  EXPENSES  AND  DISPOSITION  OF 

PROCEEDS. 

Subd.  I.  Ref tree' s  fees  and  expenses,  1853. 

§3297.  Referee' s  fees  upon  sales  of  real  property,  1853. 

§  3307>  ^^^d-  9-  Sheriff's  fees  on  sale  of  real  property,  1854. 
Subd.  2.  Disposition  of  proceeds,  1857. 

§  1676.   Upon  sale  of  real  property,  officer  to  pay  taxes,  etc.,  1857. 

Sub.  1.    Referee's  Fees  and  Expenses. 

S  3297.  [Am'd,  1895.]  Referee's  fees  npon  sales  of  real  property. 

The  fees  of  a  referee  appointed  to  sell  real  property  pursuant  to  a  judgment 
in  an  action,  are  the  same  as  those  allowed  to  the  sheriflF,  and  he  is  allowed 
the  same  disbursements  as  the  sheriff.  Where  a  referee  is  required  to  take 
security  upon  a  sale,  or  to  distribute,  or  apply,  or  ascertain  and  report  upon 
the  distribution  or  application  of  any  of  the  proceeds  of  the  sale,  he  is  also 
entitled  to  one-half  of  the   commissions   upon  the   amount  so   secured,   dis- 
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tributed  or  applied,  allowed  by  law  to  an  executor  or  administrator  for  re- 
ceiving and  paying  out  money.  But  commissions  shall  not  be  allowed  to  him 
upon  a  sum  bidden  by  a  party,  and  applied  upon  the  party's  demand,  as  fixed 
by  the  judgment,  without  being  paid  to  the  referee,  except  to  the  amount  of 
ten  dollars.  And  a  referee's  compensation,  including  commissions,  cannot, 
where  the  sale  is  under  a  judgment  in  an  Action  to  foreclose  a  mortgage, 
exceed  fifty  dollars,  unless  the  property  sold  for  ten  thousand  dollars  or 
upwards,  in  which  event  the  referee  may  receive  such  additional  compensation 
as  to  the  court  may  seem  proper,  or  in  any  other  cause  five  hundred  dollars. 

§    3307.    Sub.  9.    Sheriff's  fees  on  sale  of  real  property. 

For  making  duplicate  certificates  of  the  sale  of  real  property,  by  virtue  of 
an  execution,  twenty-five  cents  for  each  folio.  For  drawing  and  executing  a 
conveyance,  upon  the  sale  of  real  property,  two  dollars,  to  be  paid  by  the 
grantee.  The  sheriff  is  also  entitled  to  the  printer's  fees,  as  prescribed  by 
law,  paid  by  him  for  the  publication,  not  more  than  six  weeks,  of  a  notice  of 
the  sale  of  real  property,  and  he  may  require  the  party  directing  the  sale  to 
advance  the  printer's  fees,  in  which  case  he  must  repay  the  same  out  of  the 
proceeds.  Where  the  notice  is  published  more  than  six  weeks,  or  the  sale  is 
postponed,  the  expense  of  continuing  the  publication,  or  of  publishing  the 
notice  of  postponement,  must  be  paid  by  the  person  requesting  it.  Where  two 
or  more  executions  against  the  property  of  one  judgment  debtor  are  in  the 
hands  of  the  sheriff,  at  the  time  when  the  property  is  first  advertised,  the 
sheriff  is  entitled  to  printer's  fees  upon  only  one  execution,  and  he  must  elect 
upon  which  execution  he  will  receive  the  same. 

The  court  has  no  power  to  award  larger  fees  to  a  referee  for 
selling  real  estate  than  are  awarded  by  statute.  Ward  v.  James, 
8  Hun,  526.  The  commissions  received  by  a  referee  are  to  be 
computed  only  on  the  money,  received  and  paid  out  on  a  sale 
subject  to  incumbrances;  they  cannot  be  computed  on  incum- 
brances. Strauss  v.  Hellman,  58  How.  377.  Where  fees  on  ref- 
erence and  disbursements  as  to  searches  for  title  were  due  from 
the  plaintiff's  attorney  to  the  referee,  subsequently  appointed  to 
make  such  sale,  held,  that,  on  adjusting  the  sale,  his  fees  on  the 
first  reference,  and  the  disbursements  actually  paid  for  searches, 
might  also  be  allowed.  Deby  v.  Jacob,  2  Abb.  IST.  C.  97.  It  was 
held  at  General  Term,  in  First  Department,  before  the  present 
Code,  in  Inms  v.  Pwrsell,  2  T.  &  C.  538 ;  s.  c,  1  Hun,  318,  that 
a  referee,  appointed  to  sell  in  foreclosure,  was  entitled  to  the 
same  fees  as  a  sheriff.     See  Birge  v.  Ainsworth,  59  How.  473. 

It  is  said,  in  Maker  v.  Hulhert,  at  Special  Term  of  the  Su- 
preme Court,  First  Department,  61  How.  103,  that  §  3297  has 
superseded  chapter  569,  Laws  1869,  as  amended  by  chapter  102, 
Laws  1874,  relating  to  fees  of  referees.  Under  the  provision  of 
the  Code  of  Civil  Procedure,  §  3297,  prescribing  what  fees  are 
to  be  allowed  a  referee  "  appointed  to  sell  real  estate  pursuant  to 
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a  judgment,"  in  all  cases  where  the  referee  is  not  required  to  pay 
the  proceeds  of  sale  into  court  for  it  to  distribute  in  accordance 
with  the  judgment,  but  that  duty  is  imposed  upon  the  referee, 
he  is  entitled  to  the  additional  compensation  allowed  by  said  pro- 
vision. The  fee  of  the  referee  for  drawing  and  executing  a  con- 
veyance to  the  purchaser  is  properly  chargeable  to  the  purchaser 
under  §  3307,  subd.  9.  Race  v.  Oilhert,  102  N.  Y.  298,  reversing 
32  Hun,  360;  s.  c,  more  fully,  10  Civ.  Pro.  E.  1;  Maker  v. 
0' Conner,  1  Civ.  Pro.  E.  158.  A  referee  to  sell  in  foreclosure 
can  recover  for  his  fees  no  more  than  the  fee  prescribed  by  stat- 
ute, although  an  express  agreement  to  pay  a  larger  sum  is  made. 
Brady  v.  Kingsland,  5  Civ.  Pro.  E.  413. 

A  referee  to  sell  is  entitled  to  payment  of  his  expenses  incurred 
in  advertising  the  sale,  and  neither  the  satisfaction  of  the  mort- 
gage nor  the  judgment  can  aflfect  his  rights.  Allen  v.  Williamson, 
21  Abb.  N.  C.  391.  See,  however,  Fearing  v.  Cornish,  10  Civ. 
Pro.  E.  77,  holding  that  where,  after  bidding  in  and  before  taking 
title  to  mortgaged  premises  sold  pursuant  to  a  decree  of  fore- 
closure and  sale,  the  defendant  owning  the  equity  of  redemption 
paid  the  amount  of  the  mortgage  debt,  with  interest  and  costs, 
and  discontinued  the  action  and  satisfied  the  mortgage  of  record, 
and  the  purchaser  waived  his  contract  of  sale  and  consented  to 
its  cancellation ;  held,  that  the  referee  to  sell  could  not  retain,  out 
of  the  deposit  made  by  such  purchaser,  his  fees  and  disburse- 
ments, but  the  whole  amount  of  such  deposit  should  be  repaid  by 
him  to  such  depositor.  Where  a  referee  in  foreclosure  made 
three  sales,  two  of  which  fell  through  after  deposit  had  been 
made,  held,  that  he  could  only  charge  his  fees  and  commissions 
on  the  completed  sale  up  to  $50;  also  fifty  cents  for  receiving 
and  entering  the  decree,  and  $2  for  advertising,  being  the  same 
fees  allowed  to  sheriffs.  Walbridge  v.  Jaimes,  16  Hun,  8.  In 
New  York  city,  under  the  local  statute,  it  was  held  in  Richards 
v.  Richards,  76  JST.  Y.  186,  that  the  referee  was  entitled  to  com- 
missions at  the  rate  allowed  to  executors,  and  also  to  fees  allowed 
by  sheriffs  on  foreclosure  sales.  Same  rule  applied  in  K'^pler  v. 
Merkle,  9  Civ.  Pro.  E.  284.  In  Schermerhorn  v.  Prouty,  80  N. 
Y.  317,  it  was  said  that  the  Laws  of  1874  simply  modified  the 
act  of  1869  by  fixing  the  maximum  of  fees,  leaving  the  scale 
of  charges  up  to  that  limit  as  fixed  by  that  act.  The  act  of  18'69, 
as  amended,  was  applied  in  Hobart  v.  Hoba/rt,  86  E".  Y.  636. 
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In  Lochwood  v.  Fox,  1  Civ.  Pro.  R.  407,  it  is  held  by  General 
Term  of  the  Common  Pleas  that  the  Code  has  not  superseded  the 
statute  passed,  and  amendments,  and  that  the  referee's  fees  must 
be  taxed  under  the  statute  and  not  under  the  Code,  and  this  latter 
case  is  approved  by  the  same  General  Term  in  Brady  v.  Kings- 
land,  5  Civ.  Pro.  E.  413.     To  same  effect,  Gumirau  v.  Sullivan, 
4  Law  Bull.  6.     The  referee  is  entitled,  under  §  3297,  upon  dis- 
tribution, to  one-half  of  an  executor's  commissions  but  only  upon 
so  much  as  he  distributes,  and  not  upon  what  he  paid  over  to  the 
chamberlain.     Maker  v.  O'Connor,  61  How.  103.    Where  a  ref- 
eree, in  partition,  was  directed  to  employ  a  surveyor,  and  did 
so,  and  the  suit  was  subsequently  discontinued,  the  plaintiff  in 
the  suit  is  liable  for  the  fees  of  the  surveyor,  and  they  may  be 
fixed  by  the  jury  according  to  the  value  of  the  services.    Meseroh 
T.  Furman,  38  Hun,  355. 

A  referee  to  sell  in  partition,  to  whom  is  subsequently  referred 
the  matter  of  ascertaining  the  interest  of  the  parties  and  dis- 
tributing the  proceeds,  is  entitled  to  recover  the  same  fees  and 
disbursements  as  would  be  allowed  to  the  sheriff;  also  one-half 
of  executor's  commissions  upon  amount  of  money  received  and 
paid  out  to  the  statutory  per  diem  fee  for  the  sittings  and  trial  of 
issues  before  him,  and  to  an  auctioneer's  fee.  Where  there  is 
unnecessary  delay  on  the  part  of  the  referee  in  distributing  part 
of  the  fund  and  he  omits  to  deposit  the  moneys  in  a  trust  com- 
pany, he  is  chargeable  with  interest  at  the  rate  which  could  have 
l)een  received  from  a  trust  company  for  the  period  of  such  omis- 
sion.    Kepler  v.  MerMe,  9  Civ.  Pro.  E.  284. 

The  fees  of  referees  to  sell  are  regulated  by  §§  3297  and  3307, 
subdivision  9.  Commissions  on  a  sale  by  a  referee  of  real  estate 
under  a  decree  cannot  be  allowed  on  a  sum  bidden  by  a  party  to 
the  action,  and  applied  upon  that  party's  demand  as  fixed  by  the 
judgment,  without  being  paid  to  the  referee.  Gumirau  v.  Sulli- 
van, 4  Law  Bull.  6. 

A  referee  is  not  entitled  to  more  than  $50  for  his  compensa~ 
tion  for  a  sale  on  foreclosure  unless  he  has  actually  received 
and  is  accountable  for  $10,000  or  more  in  cash.  Hosmer  v. 
Gans,  14  Misc.  229,  35  Supp.  471.  A  referee  to  sell  on  fore- 
closure is  not  entitled  to  double  fees  where  two  mortgages  are 
foreclosed  in  the  same  action.    Sadler  v.  Lyon,  62  St.  Eep.  527. 

The  expenses  of  extra  advertising  by  a  referee,  not  previously 
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authorized  by  the  court,  cannot  be  allowed  from  the  proceeds  of 
the  sale.    Stewart  v.  Paton,  23  Civ.  Pro.  E.  286,  29  Supp.  770. 

There  is  no  authority  for  an  order  before  the  sale,  authorizing 
the  referee  to  do  extra  advertising.  Baldwin  v.  Baldwin,  23  Civ. 
Pro.  E.  268,  note. 

The  publication  of  notice  by  referee  in  partition  in  one  news- 
paper is  sufficient  under  §  1562,  where  the  property  is  all  within 
one  county.  Connor  v.  Comior,  36  St.  Eep.  823,  20  Civ.  Pro. 
E.  308,  13  Supp.  402. 

See  Special  Provisions  relative  to  Foreclosure  Sales  and  Sales 
in  Partition  under  those  titles  respectively. 

Sub.  2.    Bisposition  of  Proceeds.    §  1676. 

§   1676.  Upon  sale  of  real  property,  officer  to  pay  taxes,  etc. 

Where  a  judgment  rendered  in  an  action  for  partition,  for  dower,  or  to  fore- 
close a  mortgage  upon  real  property,  directs  a  sale  of  the  real  property,  the 
officer  making  the  sale  must,  out  of  the  proceeds,  unless  the  judgment  other- 
wise directs,  pay  all  taxes,  assessments,  and  water  rates,  which  are  liens  upon 
the  property  sold,  and  redeem  the  property  sold  from  any  sales  for  unpaid 
taxes,  assessments,  or  water  rates,  which  have  not  apparently  become  absolute. 
The  sums,  necessary  to  make  those  payments  and  redemptions,  are  deemed 
expenses  of  the  sale,  within  the  meaning  of  that  expression,  as  used  in  any 
provision  of  article  second,  third  or  fourth  of  this  title. 

A  purchaser  may  pay  entire  amount  to  referee  and  require 
him  to  ascertain  and  pay  incumbrances,  although,  by  the  terms 
of  the  sale,  he  was  required  to  present  such  claims  for  payment 
within  a  time  limited.  PouffhJceepsie  Savings  Bank  v.  Wirvn,  56 
How.  368.  A  purchaser,  at  a  judicial  sale,  does  not,  by  taking 
subject  to  taxes  and  assessments  in  the  usual  way,  preclude  him 
self  from  having  unpaid  illegal  taxes  and  assessments  vacated, 
and  to  impeach  a  tax  lease  subsequently  made  on  a  sale  for  their 
non-payment,  Sims  v.  Vogt,  11  Abb.  W.  C.  48.  Where  a  tax 
is  a  lien  on  premises,  sold  at  judicial  sale,  it  should  be  paid  and 
discharged  by  the  referee  pursuant  to  this  section.  It  is  not  the 
duty  of  the  referee  to  pay  the  same  out  of  the  purchase  money 
before  compelling  tbe  purchaser  to  take  title.  O'Dell  v.  O'Dell, 
21  Week.  Dig.  90.  It  is  in  conformity  with  the  settled  practice 
of  the  court  to  have  taxes  and  assessments,  that  are  liens  on  the 
premises  sold,  deducted  and  paid  out  of  the  purchase  money. 
That  is  sometimes  done  under  special  directions  contained  in  the 
judgment,  but  more  frequently  is  provided  for  by  the  terms  of 
sale.  The  fact  that  the  premises  in  question  are  leasehold,  and 
Actions,  Vol.  11  —  117 
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that  in  the  absence  of  an  express  agreement,  by  the  lessee,  to 
pay  taxes  and  assessments,  they  are  payable  by  the  lessor,  is  im- 
material.    It  is  proper  they  should  be  deducted  out  of  the  pur- 
chase price.     Oatlin  v.  Grissler,  57  N.  Y.  363.     See  Stwyvesant 
V.  Browning,  33  Supr.  Ct  203,  that  where  a  mortgage  is  on  a 
lease  tbe  taxes,  assessments,  etc.,  should  not  be  paid  out  of  the 
purchase  money.     Where  the  judgment  and  terms  of  sale  pro- 
vided that  the  taxes  and  all  liens  were  to  be  deducted  from  the 
proceeds,   held,  that  plaintiff,  the  purchaser,  might  deposit,  in  the 
proper  office,  the  money  to  redeem  from  tax  sale,  for  which  he 
held  certificates,  and  on  furnishing  proof  of  these  facts  he  was 
entitled  to  deduct  the  amount  from  the  purchase  money,  and  for 
judgment  for  any  deficiency  in  the  mortgage.     The  certificates 
were  a  lien,  and  it  made  no  difference  that  plaintiff  held  them. 
Cornell  v.  WoodhuU,  77  N.  Y.  203.    Where  the  decree  of  sale  on 
foreclosure  directs  the  referee  to  first  pay,  out  of  the  proceeds, 
the  taxes  and  assessments  which  are  liens  on  the  property,  and 
the  purchaser  pays  over  to  him  the  full  amount  of  his  bid,  the 
referee  is  bound  to  protect  such  purchaser  by  paying  the  taxes 
and  assessments,  and  if  he  fails  to  do  so,  and  the  same  are  en- 
forced against  the  lands,  he  is  liable  therefor.     The  referee  is  not 
relieved  from  liability  by  the  fact  that  tbe  terms  of  sale  gave  the 
purchaser  permission  to  pay  the  assessment  and  have  it  allowed 
out  of  the  purchase  price,  if  he  did  not  do  so.     Also  held,  that  a 
delay  of  two  years  was  not  laches,  warranting  a  denial  of  a  mo- 
tion by  the  purchaser  to  compel  the  referee  to  pay  the  amount  of 
taxes,  etc.,  as  directed  by  the  judgment,  where  it  appeared  that 
the  referee  knew  of  the  lien  at  the  time  of  the  sale,  and  his 
position  had  not  since  changed,  nor  had  the  delay  harmed  him. 
Weseman  v.  Wingrove,  85  N.  Y.     353,  affirming  9  Week.  Dig. 
434.     Altbough  the  terms  of  sale  permit  the  purchaser  to  pay  off 
liens,  he  is  not  bound  to  do  so,  but  may  pay  the  whole  pricfe  and 
require  the  referee  to  execute  the  judgment,  and  if  the  referee 
refuses  to  pay  the  liens  the  court  may  compel  him  to  do  so.    Day 
V.  Bergen,  53  N.  Y.  404. 

The  referee  is  not  authorized  to  pay  over  the  purchase  money 
until  he  has  satisfied  tbe  liens  he  has  knowledge  of.  He  may 
apply  to  the  court  for  instructions.  Boston  v.  FicJcersgill,  55 
N.  Y.  310.  One  who  purchases  at  a  judicial  sale,  subject  to  all 
incumbrances,  is  not  entitled  to  have  tbe  surplus  moneys  applied 
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to  the  payment  of  an  unrecorded  mortgage,  the  existence  of  which 
was  unknown  to  all  the  parties,  on  account  of  an  error  made 
in  indexing  it.  Buttron  v.  Tibbitts,  10  Ahb.  N.  C.  41.  A  ref- 
eree whose  report  of  sale  shows  that  a  deficiency  was  caused  by 
his  allowing  to  the  purchaser  claims  which  the  judgment  did 
not  authorize,  and  which  it  did  not  appear  the  terms  of  sale 
clearly  authorized,  may  be  ordered  to  pay  into  court  the  surplus 
which  would  have  existed  if  he  had  not  done  so.  Koch  v.  Pur- 
sell,  45  Supr.  Ct.  162.  A  motion,  by  one  who  has  assumed  the 
payment  of  a  mortgage,  to  have  the  judgment  against  him  re- 
duced by  the  amount  of  taxes  which  were  deducted  from  the 
sum  bid  pursuant  to  the  directions,  denied  as  being  too  late  if 
made  after  sale  has  taken  place.  Fleischaiwer  v.  Dollner,  9  Abb. 
N.  C.  372.  The  payment  of  taxes  is  for  the  protection  of  the 
purchaser  and  not  to  indemnify  the  owner  of  a  prior  lien  not  a 
party  to  the  action.  Mutual  Life  Ins.  Co.  v.  Sage,  28  Hun,  595. 
A  tax  upon  real  property  in  the  city  of  New  York  does  not 
become  a  lien  until  the  warrant  for  the  collection  of  the  tax  is 
actually  issued.  A  memorandum  of  the  approximate  amount  of 
taxes,  assessments  and  other  liens  upon  property  to  be  sold  under  a 
judgment  of  foreclosure  and  sale,  annexed  to  the  notice  of  sale  pur- 
suant to  rule  14  of  the  rules  for  the  regulation  of  the  Special 
Terms  of  the  Supreme  Court  in  the  first  judicial  district,  does 
not  bind  either  the  referee  or  the  parties  to  the  action  to  pay 
taxes  which  were  not  a  lien  upon  the  property  at  the  time  of  the 
auction  sale,  although  the  amount  mentioned  in  the  memorandum 
is  sufficient  to  cover  such  taxes.  The  word  "  sale  "  as  used  in  a 
provision  in  the  terms  of  sale  that  "  all  taxes,  assessments  and 
water  rates  which  at  the  time  of  sale  are  liens  or  incumbrances  upon 
said  premises  will  be  allowed  by  the  referee  out  of  the  purchase 
money,"  refers  to  the  auction  sale  and  not  to  the  delivery  of  the 
deed.  A  referee's  notice  of  sale  only  required  the  referee  to  pay 
all  taxes  which  were  a  lien  at  the  time  of  the  sale,  but  specified 
a  certain  sum  as  taxes  to  be  paid  from  proceeds  under  the  errone- 
ous supposition  that  the  taxes  from  the  preceding  year  had  not 
-been  paid;  held,  that  the  purchaser  was  not  entitled  to  have 
taxes  paid  from  such  proceeds  which  were  not  a  lien  at  the  time 
of  the  sale,  although  they  were  a  lien  at  the  time  of  the  execu- 
tion of  the  deed.  Covdert  v,  Huerstel,  60  App.  Div.  83,  69  Supp. 
778. 
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Plaintiff  in  foreclosure,  if  he  becomes  a  purchaser  at  the  sale, 
has  no  power  over  the  objection  of  the  owner  of  the  equity  of 
redemption,  to  waive  provision  in  the  judgment,  that  referee  shall 
pay  out  of  the  proceeds  of  the  sale,  all  taxes  and  assessments 
upon  the  premises,  and  the  owner  of  the  equity  of  redemption 
is  entitled  to  an  order  requiring  the  referee  to  pay  such  taxes 
and  assessments.  Shaw  v.  Younums,  105  App.  Div.  329,  94 
Supp.  178, 

Section  relative  to  payment  of  taxes  and  assessments  as  part  of 
the  expenses  of  foreclosure,  was  intended  only  for  the  benefit  of  the 
purchaser  and  not  for  that  of  the  municipality  imposing  the  tax. 
Where  an  assessment  is  disputed  and  all  parties  agree  that  it 
shall  not  be  paid  out  of  the  proceeds  of  the  sale  it  will  be  so 
ordered  notwithstanding  the  objection  of  the  taxing  power.  Mor- 
gan v.  FvMerton,  9  App.  Div.  233,  41  Supp.  465. 

Where  the  general  tax  law  is  not  made  applicable  to  a  village, 
a  tax  not  re-assessed  against  the  land  itself  is  not  a  lien  thereon, 
and  the  referee  on  foreclosure  cannot  be  required  to  pay  such 
tax.     Greenfield  v.  Beaver,  30  Misc.  366,  62  Supp.  471. 

In  the  absence  of  express  authority  in  the  judgment,  a  referee 
to  sell  on  foreclosure  of  a  junior  mortgage,  after  actions  brought 
to  foreclose  prior  mortgages,  has  no  power  to  allow  the  purchaser 
for  the  interest  due  on  such  mortgages  or  the  costs  of  foreclosing 
them.    Termwnsen  v.  Matthews,  49  App.  Div.  163,  63  Supp.  115. 

Where  real  property  which  belonged  to  a  deceased  person  at 
the  time  of  his  death  is  sold  under  a  judgment  of  foreclosure 
more  than  three  years  after  letters  testamentary  were  issued  upon 
his  estate,  the  property  was  not  liable  to  be  disposed  of  for  the 
payment  of  the  decedent's  debts,  and  the  surplus  moneys  arising 
from  such  sale  are  not  required  to  be  paid  into  the  Surrogate's 
Court  but  may  be  distributed  in  the  usual  manner.  Reynolds  v. 
Britten,  56  Misc.  67. 

AETICLE  XIV. 
PAYMENT  OF  MONEYS  AEISING  FROM  SATE  INTO  COURT  AND 

HOW  PAID  OUT. 

Chancery  Rule  i8o.  Investment  of  funds  paid  into  court,  i860. 

Rule  68.  Payment  of  money  into  court  —  designation  of  trust  companies, 

etc.,  1861. 
Rule  69.  Order  for  payment  out  of  court;  what  to  specify,  etc.,  1862. 

Chancery  Rule  180.  Investment  of  fnnds  paid  into  conrt^ 

"  Whenever  a  party,  as  tenant  for  life,  or  by  the  curtesy  or  in  dower,  is 
entitled  to  the  annual  interest  or  income  of  any  sum  paid  into  court  and  in* 
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vested  in  permanent  securities,  such  parties  shall  be  charged  with  the  expense 
of  investing  such  sum  and  of  receiving  and  paying  over  the  interest  or  income 
thereof;  but  if  such  party  is  willing  and  consents  to  accept  a  gross  sum  in 
lieu  of  such  annual  interest  or  income  for  life,  the  same  shall  be  estimated 
according  to  the  then  value  of  an  annuity  of  six  per  cent  on  the  principal  sum 
during  the  probable  life  of  such  person,  according  to  the  Portsmouth  or  North- 
ampton Tables.  And  where  money  belonging  to  an  infant,  or  an  absentee, 
or  to  an  unknown  owner,  is  brought  into  court  for  his  benefit  under  a  final 
decree  in  partition,  if  no  direction  for  the  investment  thereof  ia  contained  in 
the  decree;  and  the  money  is  not  applied  for  within  six  months  thereafter,  it 
shall  be  the  duty  of  the  register,  assistant  register  or  clerk  with  whom  the 
same  is  deposited,  and  without  any  special  order  for  that  purpose,  to  cause  it 
to  be  invested  in  the  public  stocks,  or  other  permanent  securities,  or  in  the 
New  York  Life  Insurance  and  Trust  Company,  to  accumulate  for  the  benefit 
of  the  party  entitled  thereto. 

"  He  may  also  in  like  manner  reinvest  the  income  of  such  money  from  time 
to  time,  without  any  special  order  for  that  purpose,  whenever,  in  his  opinion, 
the  amount  or  such  income  is  sufBcient  to  render  an  investment  thereof  proper 
and  beneficial  to  the  person  interested  therein. 

"And  where  money  is  brought  into  court  upon  the  sale  of  infant's  estate  by 
a  special  guardian,  if  the  infant  will  not  arrive  at  age  within  six  months 
thereafter  it  shall  be  the  duty  of  the  register,  assistant  register  or  clerk  to 
whose  credit  such  money  is  deposited  in  bank,  without  any  special  order  of 
the  court  for  that  purpose,  to  deposit  such  money  in  the  trust  company,  to 
accumulate  or  to  invest  the  same  in  the  public  stocks  of  this  State  or  of  the 
United  States,  or  to  invest  it  upon  bond  and  mortgage,  upon  unincumbered 
real  estate  of  double  the  value,  exclusive  of  buildings,  payable  when  the  infant 
becomes  of  age,  or  sooner  if  required,  to  be  paid  by  order  of  the  court,  with 
interest;  to  be  paid  annually  or  semi-annually,  and  to  reinvest  the  same  from 
time  to  time  as  above  directed." 

The  old  rule  of  cliancery  (180),  providing  for  the  investment 

of  funds  paid  into  court,  where  no  direction  as  to  it  is  contained 

in  the  decree,  is  still  in  force,  modified  only  by  Rule  82  of  1871 

and  1874,  and  Eule  73  of  1877.     Chesterman  v.  Eyland,  81  N. 

Y.  398.     Eule  68  of  1896,  prescribing  the  place  of  deposit  of 

funds  while  on  deposit,  is  as  follows : 

Rule  68i  Fayment  of  money  into  conrt  —  designation  of  trust 
companies,  etc. 

When  the  court  shall  make  special  directions  for  the  payment  or  invest- 
ment of  money  pursuant  to  sections  744,  745  and  747  of  the  Code,  it  must 
require  such  money  to  be  paid  to  or  invested  by  such  trust  company  as  has 
heretofore  been  designated  by  the  Supreme  Court,  or  as  shall  hereafter  be 
designated  by  the  Appellate  Division  for  that  purpose. 

Any  trust  company  organized  under  the  laws  of  this  State  may  apply  to  the 
Appellate  Division  of  the  Supreme  Court,  in  the  department  in  which  its 
principal  office  is  situated,  to  be  designated  as  a  deposit  bank  for  such  moneys. 
Upon  such  applications  the  court  shall  direct  a  reference  to  ascertain  the  con- 
dition of  the  trust  company  making  such  application;  and  the  referee  so 
appointed  shall  examine  the  securities  of  the  company  and  shall  report  to  the 
court  its  financial  condition  and  the  general  nature  of  the  business  transacted 
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by  it,  specifying  in  such  report  the  amount  of  all  obligations  or  liabilities  of 
the  company,  the  amount  of  its  capital  stock  outstanding,  the  general  nature 
of  its  investment  and  the  amount  of  its  surplus.  If  it  shall  appear  from  such 
report  to  the  satisfaction  of  the  court  that  moneys  deposited  in  such  company 
would  be  safe,  and  the  company  should  be  designated  as  such  depository,  the 
court  may,  in  its  discretion,  designate  such  company  as  a  deposit  bank  for 
such  moneys.  The  expenses  of  such  reference  shall  be  paid  by  the  corporation 
making  the  application,  and  before  ordering  the  reference,  the  court  may 
require  a  sufllcient  sum  to  pay  such  expenses  to  be  deposited  in  court. 

Whenever  by  order  or  judgment,  moneys  are  to  be  brought  into  court,  it 
shall  be  the  duty  of  the  attorney  on  whose  motion  the  same  are  to  be  so 
brought  into  court,  to  file  with  the  county  treasurer  or  with  the  bank  or  com- 
pany to  whom  the  same  are  to  be  paid  according  to  the  said  order  or  judg- 
ment, or  according  to  the  practice  of  the  court,  a  certified  copy  of  said  order 
or  judgment.  The  court  may,  however,  direct  that  only  a  specified  part  of  the 
same  need  be  filed,  which  part  shall  be  sufficient  to  show  to  whom  the  moneys 
so  brought  into  court  belong. 

In  all  cases  provided  for  by  this  rule,  arising  in  the  city  and  county  of 
New  York,  the  chamberlain  of  said  city  shall  be  the  officer  indicated  by  the 
words  "  County  Treasurer.'' 

Rule  69.  Order  for  payment  out  of  conrt;  what  to  specify,  etc. 

Orders  upon  the  banks  or  other  companies  for  the  payment  of  moneys  out 
of  court  shall  be  made  to  the  order  of  the  person  entitled  thereto,  or  of  his 
attorney  duly  authorized,  and  shall  specify  in  what  particular  suit  or  on  what 
account  the  money  is  to  be  paid  out,  and  the  time  when  the  order  authorizing 
such  payment  was  made.  No  order  in  any  pending  action,  for  the  payment 
of  money  out  of  court,  shall  be  made,  except  on  regular  notice  or  order  to 
show  cause,  duly  served  on  the  attorneys  of  all  the  parties  who  have  appeared 
therein  or  filed  notice  of  claim  thereto.  When  moneys  are  deposited  by  the 
order  of  the  court  in  any  trust  company,  the  entry  of  such  deposit  in  the  books 
of  the  company  shall  contain  a  short  reference  to  the  title  of  the  cause  or 
matter  in  which  such  deposit  is  directed  to  be  made,  and  specifying  also  the 
time  from  which  the  interest  or  accumulation  on  such  deposit  is  to  commence, 
where  it  does  not  commence  from  the  date  of  such  deposit.  The  secretary  of 
the  company  shall  transmit  to  the  Appellate  Division  of  the  Supreme  Court 
in  the  department  in  which  the  trust  company  is  located  in  each  place  a  state- 
ment of  the  accounts  in  each  department,  showing  the  amount,  on  the  first  day 
of  January,  including  the  interest  or  accumulation  on  the  sum  deposited  to 
the  credit  of  each  cause  or  matter. 

In  every  draft  upon  the  trust  company  by  the  county  treasurer  or  chamber- 
lain, for  moneys  deposited  with  the  said  company,  or  for  the  interest  or 
accumulation  on  such  moneys,  the  title  of  the  cause  or  matter  on  account  of 
which  the  draft  is  made,  and  the  date  of  the  order  authorizing  such  draft  shall 
be  stated,  and  the  draft  shall  be  made  payable  to  the  order  of  the  person  or 
persons  entitled  to  the  money,  or  of  his  or  their  attorney,  who  is  named  in  the 
order  of  the  court  authorizing  such  draft.  Any  attorney  or  other  person  pro- 
curing an  order  for  the  payment  of  money  out  of  court  shall  obtain  two 
certified  copies  of  the  order,  both  to  be  countersigned  by  the  judge  granting 
the  same ;  one  copy  shall  be  filed  with  the  county  treasurer  and  the  other  shall 
accompany  the  draft  drawn  upon  the  depository  and  be  filed  with  it,  and  the 
several  banks  and  other  depositories  having  trust  funds  of  the  court  on 
deposit,  are  forbidden  to  pay  out  any  of  such  funds  without  the  production 
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and  filing  of  such  certified  and  countersigned  copy  order.  This  provision  is 
not  intended  to  dispense  with  any  of  the  requirements  of  this  rule,  as  to  the 
form  of  the  draft,  nor  to  apply  to  a  case  where  periodical  payments  are 
directed  to  be  made,  as  provided  for  by  the  last  sentence  of  said  rule,  after 
the  first  payment  from  such  fund  shall  have  been  made  under  an  order  of  the 
court,  in  the  manner  herein  specified.  Where  periodical  payments  are  directed 
to  be  made  out  of  a  fund  deposited  with  such  company,  the  delivery  to  the 
secretary  of  the  company  of  one  copy  of  the  order  authorizing  the  several 
payments  shall  be  sufBcient  to  authorize  the  payment  of  subsequent  drafts 
in  oursuance  of  such  order. 

AETICLE  XV. 
passhtg  titxe  and  wbit  of  assistance. 

§  1675.  When,  and  hoir  court  may  compel  delivery  of  possession 
of  real  property  to  purchaser. 

Where  a  judgment  in  an  action  specified  in  this  title,  allots  to  any  person 
a  distinct  parcel  of  real  property,  or  contains  a  direction  for  the  sale  of  real 
property,  or  confirms  such  an  allotment  or  sale,  it  may  also,  except  in  a  case 
where  it  is  expressly  prescribed  in  this  act  that  the  judgment  may  be  enforced 
by  execution,  direct  the  delivery  of  the  possession  of  the  property  to  the  person 
entitled  thereto.  If  a  party,  or  his  representative  or  successor,  who  is  bound 
by  the  judgment,  withholds  possession  from  the  person  thus  declared  to  be 
entitled  thereto,  the  court,  besides  punishing  the  disobedience  as  a  contempt, 
may,  in  its  discretion,  by  order,  require  the  sheriff  to  put  that  person  into 
possession.  Such  an  order  must  be  executed,  as  if  it  was  an  execution  for  the 
delivery  of  the  possession  of  the  property. 

The  provisions  of  Rule  61  require  that  in  foreclosure  the  judg- 
ment shall  direct  that  the  purchaser  be  let  into  possession  of  the 
premises  on  production  of  the  deed.  It  is  in  that  class  of  cases 
that  the  writ  of  assistance,  authorized  by  this  section,  is  most 
frequently  used,  although,  as  it  now  stands,  embracing  partition 
and  other  real  property  actions.  In  Kershaw  v.  Johnson,  4  Johns. 
Ch.  609,  the  chancellor  laid  down  the  rule  that  the  Court  of  Chan- 
cery would  enforce  its  decree  by  process  for  actual  possession  of 
mortgaged  premises,  whenever  such  possession  ought  to  be  de- 
livered. The  rule  was  adopted  in  Lvdlow  v.  Lansing,  Hopk. 
231,  and  in  Valentine  v.  Teller,  Hopk.  422,  it  was  held  that  pos- 
session should  be  given  by  the  most  simple  and  efficacious  means 
which  was  determined  to  be  a  writ  of  assistance.  Where  mort- 
gaged premises  are  sold  under  a  decree  of  foreclosure,  the  pur- 
chaser is  entitled  to  the  assistance  of  the  court  in  obtaining  pos- 
session as  against  the  parties  to  the  suit,  or  those  who  have  come 
into  possession  under  them  subsequent  to  the  filing  of  the  lis 
pendens.  But  the  court  has  no  right  by  a  summary  jurisdiction  to 
determine  the  rights  of  third  parties  claiming  title  of  the  premi- 
ses, who  have  recovered  the  possession  by  legal  and  adverse  pro- 
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eeedings  against  a  party  to  the  suit  under  a  claim  of  right  which 
accrued  previous  to  the  filing  of  the  bill  of  foreclosure.  Freling- 
huysen  v.  Colden,  4  Paige,  204.  After  a  judgment  of  foreclosure 
directing  that  the  purchaser  be  let  into  possession  of  the  premises, 
the  purchaser,  on  proof  that  he  has  exhibited  the  sheriff's  deed 
and  the  order  confirming  the  sale  to  the  party  in  possession 
of  the  premises,  is  entitled,  ex  parte,  to  an  order  for  a  writ  of 
assistance;  no  notice  of  the  application  therefor  is  necessary. 
A  grantee  of  the  purchaser  is  entitled  to  the  same  remedy  on  the 
further  proof  that  the  deed  from  the  purchaser  to  him  has  also 
been  exhibited  to  the  party  in  possession.  An  equitable  claim 
by  judgment  creditors  against  the  tenant  in  possession,  and 
affecting  the  premises,  cannot  be  heard  upon  a  motion  for  a  writ 
of  assistance  or  motion  to  vacate  the  writ.  N.  Y.  Life  Ins.  Co.  v. 
Bwnd,  8  How.  35,  affirmed,  8  How.  352 ;  N.  Y.  Life  Ins.  Co.  v. 
Cidler,  9  How.  407.  The  same  views  are  expressed  as  to  the 
practice  on  granting  the  writ  in  Lynde  v.  O'Donnell,  21  How.  34. 
But  the  writ  will  issue  only  against  parties  to  the  suit,  or  those 
who  came  into  possession  under  them.  Boynton  v.  Jackway,  10 
Paige,  307.  Nor  will  the  writ  be  granted  to  remove  persons  who 
go  into  possession  after  the  purchaser  has  received  his  deed  and 
conveyed  the  premises  to  another,  where  the  entry  was  more 
than  a  year  after  the  sale.  Belts  v.  Birdsall,  11  Abb.  222.  There 
is  no  settled  practice  authorizing  a  writ  to  the  grantee  of  the  pur- 
chaser, and  it  should  be  denied  where  there  is  a  strong  probability 
of  injustice  being  done  to  the  person  in  possession.  Van  Hooh 
V.  Throckmorton,  8  Paige,  33.  A  defendant  in  possession  must 
be  presumed  cognizant  of  the  judgment,  and  all  he  can  require 
beyond  is  proof  of  the  title  of  the  party  claiming.  N.  Y.  Life 
Ins.  Co.  V.  Band,  8  How.  35,  supra.  The  power  of  the  court  to 
give  possession  extends  only  to  those  who  are  parties  to  the  suit, 
or  who  have  come  into  possession  under  or  with  the  assent  of  such 
parties,  and  not  to  one  who  was  named  as  defendant,  and  as  to 
whom  the  case  was  dismissed.  Where  a  writ  of  assistance  has 
been  improperly  granted,  the  court  should  set  it  aside  on  motion. 
Meiggs  v.  Willis,  8  Civ.  Pro.  K.  125. 

The  power  of  the  court  to  issue  the  writ  is  superseded  by  an 
agreement  between  the  purchaser  and  the  party  in  possession  to 
reconvey  on  terms,  and  a  failure  of  the  party  in  possession  to 
comply  with  the  terms  will  not  give  the  right  to  the  remedy. 
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Toll  V.  Hiller,  11  Paige,  228.  After  sale  a  tenant  in  possession 
who  was  made  a  party  to  the  foreclosure,  is  bound  to  attorn  to 
the  purchaser,  notwithstanding  that  he  holds  under  an  unexpired 
lease,  executed  by  the  mortgagors  prior  to  the  mortgage,  and,  if 
he  refuses,  he  may  be  removed  by  a  writ  of  assistance.  Lovett  v. 
German  Reformed  Church,  9  How.  220.  A  purchaser  in  fore- 
closure, upon  the  production  of  his  deed,  is  presumptively  en- 
titled to  possession,  and  upon  demand  thereof,  and  refusal,  the 
writ  of  assistance  is  the  ordinary  and  usual  process  of  the  court; 
and  whether  it  should  be  granted  or  withheld  is  in  the  discretion 
of  the  court.  Wilbor  v.  Donalds,  59  IST.  Y.  657.  The  practice  in 
ordinary  cases  where,  by  the  judgment  of  the  court,  the  possession 
of  land  is  awarded  to  a  party,  or  where  it  is  directed  that  a  pur- 
chaser be  let  into  possession,  is  to  order  a  writ  of  possession  or  a 
writ  of  assistance,  as  the  case  may  be.  The  former  is  the  appro- 
priate remedy  in  legal,  the  latter  in  equitable,  actions;  they  are 
in  substance  the  same.  Matter  of  N.  Y.  C.  &  H.  B.  B.  B.  Co., 
60  E".  Y.  116.  It  is  said  in  Peck  v.  Knickerbocker  Ice  Co.,  18 
Hun,  183,  that  until  the  confirmation  of  the  sale  by  the  court  it 
is  not  absolute ;  it  may  be  set  aside  and  a  resale  ordered.  The 
purchaser  has  acquired  only  a  contingent  right.  Until  such  right 
becomes  absolute  by  confirmation,  it  would  seem  to  be  the  better 
practice  that  the  purchaser  ought  not  to  have  possession.  This 
case  is  followed  in  Farmers'  Loan  &  Trust  Co.  v.  Bankers,  etc., 
Co.,  11  Oiv.  Pro.  E.  307,  holding  that  where,  upon  motion  to  com- 
pel the  delivery  of  property  to  a  purchaser  at  foreclosure  sale,  it 
appeared  the  sale  had  not  been  confirmed,  the  motion  should  be 
denied;  that  it  was  the  safest  as  well  as  the  ordinary  practice  to 
have  such  questions  settled  by  the  referee's  report  of  sale  and  a 
motion  to  confirm  the  same.  Clason  v.  Corley,  5  Sandf.  Ch.  447, 
is  cited  by  counsel  as  in  point.  The  purchaser  under  a  sale  in 
foreclosure  cannot  be  kept  out  of  possession  of  the  premises  on  a 
claim  of  want  of  title  thereto  in  the  mortgagor,  and  a  writ  of 
assistance  would  be  granted,  if  necessary,  to  put  him  in  possession. 
The  court  may,  in  the  exercise  of  its  discretion,  grant  the  writ 
without  notice,  and  such  is  the  more  usual  way.  Bowery  Savings 
Bank  v.  Foster,  11  Week.  Dig.  493.  Where,  after  judgment  and 
sale  in  foreclosure,  a  writ  of  assistance,  regular  and  fair  upon  its 
face,  is  issued  against  one  of  the  defendants  thereon,  the  officer 
executing  the  same,  and  those  acting  under  him,  are  protected 
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thereby,  even  though  the  writ  were  irregularly  issued,  and  the 
defendant  would  be  entitled  to  have  the  same  set  aside  on  motion. 
Arrex  v.  Broadhead,  19  Hun,  269.  Where  a  writ  of  assistance 
is  issued,  upon  notice,  in  favor  of  a  purchaser  at  foreclosure  sale 
against  a  tenant  in  possession  of  the  mortgaged  premises,  and  is 
executed  by  putting  the  tenant  in  possession,  it  is  conclusive  upon 
the  tenant  upon  the  question  of  the  right  of  possession.  If  the 
tenant  had  any  defence,  it  should  have  been  presented  upon  the 
hearing  of  the  motion  for  the  writ.  The  question  whether  the 
writ  was  properly  awarded  cannot  be  reviewed  in  a  collateral  action 
in  another  court.    Bawiszer  v.  Brenncm,  51  How.  297. 

A  writ  of  possession,  upon  a  judgment  in  ejectment,  can  law- 
fully be  executed  after  the  return  day;  the  command  to  return 
within  sixty  days  is  directory  merely.  See,  also,  as  to  what 
amounts  to  a  due  execution  of  the  writ,  WMWeck  v.  Ywn  Bensse- 
laer,  64  !CT.  Y.  27.  In  case  of  a  mortgagee  out  of  possession,  who 
is  not  chargeable  with  notice  of  proceedings  to  dispossess  his 
mortgagor,  stronger  grounds  exist  than  for  the  purpose  of  cutting 
off  his  mortgage;  the  writ  of  possession  should  be  executed  by  a 
more  open,  notorious  and  visible  change  of  possession  than  in  case 
of  a  tenant  or  defendant  in  the  judgment.  The  ordinary  rule  is 
that  the  plaintiff  must  be  put  into  full  and  complete  possession, 
and  it  must  be  full  and  actual ;  the  mere  reaching  into  a  house, 
without  entry,  and  taking  a  chair  and  setting  it  outside,  is  not 
such  an  execution  of  a  writ  of  possession  as  is  required  to  bar 
such  mortgagee  out  of  possession.  A  sheriff's  return  to  a  writ  of 
possession  is  not  conclusive  as  to  its  execution.  Distinguishing 
Whitheck  v.  Van  Bensselaer,  64  E".  Y.  27,  supra,  Newell  v.  Whig- 
ham,  102  N.  Y.  20;  s.  c,  1  St.  Eep.  666.  But  the  purchaser 
having  been  put  in  possession,  the  court  does  not  undertake  to 
always  guard  his  possession  and  that  of  his  grantee.  Betts  v. 
Birdsall,  11  Abb.  222.  The  general  rule  is,  that  where  a  judg- 
ment, order  or  decree  has  been  reversed  or  vacated,  restitution  will 
be  made  of  all  property  and  rights  which  have  been  lost  by  reason 
of  it ;  the  case  of  vacating  a  writ  of  assistance  forms  no  exception 
to  this  rule.    Chamberlain  v.  Choles,  35  N.  Y.  477. 

The  writ  of  assistance  has  not  been  abolished  by  the  Code  nor 
baa  a  substitute  been  provided  for  it,  and  except  where  the  judg- 
ment can  be  enforced  by  execution,  the  writ  is  still  an  appropriate 
remedy    in    the   enforcement    of   mechanic's    lien.      Connor   v. 
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Schaeffel,  19  Civ.  Pro.  E.  378,  33  St.  Rep.  143.  A  court  of 
equity  has  authority  to  decree  the  possession  of  land  where  a  con- 
troversy regarding  the  title  thereto  has  been  properly  brought 
within  its  jurisdiction,  and  the  law  will  enforce  its  decree  for  the 
delivery  of  actual  possession.  Kershaw  v.  Thompson,  4  Johns. 
609 ;  Valentine  v.  Teller,  Hopk.  Oh.  422 ;  Belles  v.  Duff,  43  N.  Y. 
469. 

A  purchaser  is  entitled  to  possession  on  compliance  with  the 
terms  of  sale  and  will  not  be  driven  to  an  action  at  law  to  obtain 
possession.  Lvdlow  v.  Lansing,  Hopk.  Ch.  231;  Valentine  v. 
Teller,  Hopk.  Ch.  422 ;  Kershaw  v.  Thompson,  4  Johns.  Ch.  609 ; 
Frelinghuysen  v.  Golden,  4  Paige,  204.  But  not  where  the  party 
in  possession  was  not  a  party  to  the  action  and  did  not  acquire  his 
possession  from  the  party  who  was  bound  by  the  decree.  Boynton 
V.  Jackway,  10  Paige,  307 ;  Meiggs  v.  Willis,  8  Civ.  Pro.  E.  125. 

Except  in  cases  where  the  decree  does  not  contain  an  order  for 
the  surrender  of  the  premises  to  the  purchaser,  a  writ  of  assist- 
ance cannot  be  granted  until  such  order  has  been  obtained  upon 
notice  to  the  party  occupying  the  property  after  a  demand  for  the 
possession.  Lynde  v.  McDonald,  12  Abb.  Pr.  286;  N.  Y.  Life, 
Ins.  &  Trust  Co.  v.  Band,  8  How.  35,  352.  The  court  will  award 
a  writ  of  assistance  as  against  all  persons  who  are  parties  to  the 
suit  or  who  come  into  possession  under  it  while  it  was  pending, 
and  will  not  remove  persons  who  went  into  possession  after  the 
purchaser  had  received  his  deed  and  conveyed  the  premises  to 
another.  Bell  v.  Birdsall,  19  How.  491;  Belts  v.  Birdsall,  11 
Abb.  Pr.  222. 

A  writ  of  assistance  is  the  proper  process  to  place  in  possession 
a  purchaser  of  mortgaged  premises  under  its  decree  of  sale. 
Kershaw  v.  Thompson,  4  Johns.  •  Ch.  609 ;  Terrell  v.  Allison,  88 
U.  S.  291.  This  will  be  granted  on  proof  that  he  has  exhibited 
his  deed  to  the  person  in  possession  and  demanded  possession. 
Kershaw  v.  Thompson,  4  Johns.  Ch.  609;  Battershall  v.  Davis, 
23  How.  83 ;  Van  Hook  v.  Throckmorton,  8  Paige,  33 ;  Freling- 
huysen V.  Colden,  4  Paige,  204.  Notice  of  application  for  the 
writ  is  unnecessary.  Lynde  v.  O'Donnell,  21  How.  39 ;  N.  Y.  Life 
Ins.  &  Trud  Co.  v.  Band,  8  How.  35 ;  Valentine  v.  Teller,  Hopk. 
Ch.  422. 

The  purchaser  must  be  put  into  full  and  complete  possession 
under  a  writ  of  possession,  but  it  will  not  be  regarded  as  properly 
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and  sufficiently  executed  until  the  sheriff  and  his  officers  have 
left  the  purchaser  in  settled  and  quiet  possession.  Newell  v. 
WUgham,  102  N.  Y.  20,  1  St.  Eep.  666,  reversing  29  Hun,  204. 
T\Tiere  the  writ  has  been  improperly  granted,  the  person  dispos- 
sessed will  be  restored  to  possession.  Chamberlain  v.  Choles,  35 
N.  Y.  477;  Meiggs  v.  Willis,  8  Civ,  Pro.  E.  125. 

After  entry  of  a  decree  of  sale  and  death  of  the  referee,  the 
court  may  make  an  order  providing  for  carrying  same  out  after 
the  death  of  the  defendant  mortgagor  and  without  reviving  the 
action.  Wing  v.  De  La  Bionda,  125  IS.  Y.  678,  34  Supp.  267. 
The  purchaser  in  a  foreclosure  sale  is  entitled  to  all  the  rents 
from  the  day  of  the  delivery  of  the  deed.  Cowen  v.  Arnold,  58 
Hun,  437,  35  St.  Kep.  134,  12  Supp.  601.  A  decree  in  fore- 
closure is  not  outlawed  after  twenty  years;  it  is  for  the  court  to 
determine  whether  it  shall  be  enforced.  Wing  v.  De  La  Bionda, 
34  St.  Eep.  267. 

Granting  of  a  motion  to  give  a  party  possession  under  §  1675  is 
discretionary.  The  fact  that  the  order  of  the  court  took  the  form 
of  a  writ  of  assistance  is  too  technical  to  justify  a  reversal.  The 
writ  is  a  part  of  the  order  directing  its  issue  and  is  identified 
with  the  order.  While  the  better  practice  is  to  have  included  the 
necessary  matter  in  the  order  directly,  no  substantial  right  is 
infringed  by  its  omission.  Title  Guaranty,  etc.,  Co.  v.  American 
Power  &  Construction  Co.,  95  App.  Div.  192,  88  Supp.  502. 

Section  1675  does  not  authorize  the  court,  at  the  instance  of  a 
purchaser  at  a  mortgage  foreclosure  sale,  to  remove  a  tenant  who 
prior  to,  and  at  the  time  of  the  commencement  of  the  action, 
brought  to  foreclose  the  mortgage,  was  in  possession  of  the  mort- 
gaged property,  under  a  valid  lease  executed  by  the  owner  of  the 
equity  of  redemption,  and  who  was  not  made  a  party  to  that  action. 
Davidson  v.  Weed,  21  App.  Div.  579,  48  Supp.  368. 

The  remedy  of  a  purchaser  at  sale  under  foreclosure  by  action 
to  recover  possession  of  the  premises  from  a  tenant,  is  by  an 
application  for  an  order  in  the  nature  of  a  writ  of  assistance.  The 
remedy  by  summary  proceedings  is  confined  to  foreclosure  by  ad- 
vertisement.   Greene  v.  Geiger,  46  App.  Div.  210,  61  Supp.  524. 
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Affidavit  for  Writ  of  Assistance. 
SUPREME  COURT  —  County  of  Ulsteb. 


THE  ULSTER  COUNTY  SAVINGS  INSTI- 
TUTION 

agst. 

JOSEPH   SCHOONMAKER   and   Others. 


Ulster  County,  ss.: 

James  H.  Vandemark,  of  the  town  of  Eosendale,  in  said  county, 
being  duly  sworn,  says:  That  on  the  4th  day  of  March,  1906,  he 
attended  a  sale  of  the  premises  described  in  the  complaiat  in  the 
above-entitled  action,  and  which  premises  are  also  described  in  the 
judgment  herein  on  the  14th  day  of  January,  1906,  at  Ulster  Special 
Term,  which  judgment-roll,  or  a  copy  thereof,  is  referred  to  as  part 
of  these  moving  papers;  that  such  premises  were  sold  by  Alton  B. 
Parker,  Esq.,  as  referee,  and  that  they  were  struck  off  and  sold  to 
this  deponent,  he  being  the  highest  bidder  therefor,  for  the  sum  of 
$3,700;  and  that  on  the  14th  day  of  March,  1906,  he,  this  de- 
ponent, received,  according  to  the  terms  of  sale,  having  compiled 
therewith,  a  deed  of  the  premises,  which  is  also  made  part  of  the 
moving  papers  herein;  that  on  the  said  14th  day  of  March,  1906, 
this  deponent  went  upon  the  premises  so  purchased  by  him,  and 
found  Maria  Arrex,  a  party  to  this  action,  as  appears  by  the  papers 
herein,  in  possesion  of  a  part  of  the  dwelling-house  situate  on  said 
premises;  that  deponent  exhibited  to  said  Maria  Arrex  his  said 
deed,  and  demanded  possession  of  the  premises;  that  said  Maria 
Arrex  refused  to  give  up  possession  of  the  premises,  claiming  that 
she  had  possession  under  her  deed;  that  deponent  demanded  such 
possession,  and  stated  to  said  Maria  Arrex  that  he  demanded  pos- 
session under  his  deed,  which  he  there  produced,  and  said  Maria 
Arrex  refused  to  deliver  such  possession;  that  said  deed  recites  the 
fact  that  said  Maria  Arrex  was  a  party  to  this  action,  and  sets  forth 
proeeediQgs  therein. 

Wherefore  deponent  asks  the  aid  of  this  court  in  the  matter,  and 
a  writ  of  assistance  against  said  Maria  Arrex,  or  such  proper  and 
appropriate  remedy  as  shall  be  just  and  according  to  the  law  and 
practice  in  such  case. 

JAMBS  H.  VANDEMAEK. 
Subscribed   and   sworn  before) 
me,  March  15,  1906.         | 

Wm.  L.  Conklin, 

Notary  Public. 
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Order  for  Writ. 
(Caption.) 

SUPREME  COURT  —  County  of  Ulsteb. 


THE  ULSTER  COUNTY  SAVINGS  INSTI- 
TUTION 
agst. 
JOSEPH    SCHOONMAKER   and    Othebs. 

On  reading  and  filing  the  judgment  in  foreclosure  in  this  action, 
granted  at  Ulster  Special  Term  on  the  14th  day  of  February,  1906, 
the  referee's  deed  to  James  H.  Vandemark,  dated  March  4,  1906; 
the  report  of  sale  of  A.  B.  Parker,  the  referee,  dated  and  filed  in 
Ulster  county  clerk's  office  March  20,  1906,  and  the  affidavit  of 
James  H.  Vandemark,  verified  March  15,  1906,  by  which  it  appears 
that  a  judgment  of  foreclosure  and  sale  of  the  premises  described  in 
the  complaint  in  this  action  and  in  the  said  judgment  was  duly 
granted,  aiid  the  premises  therein  described  directed  to  be  sold 
under  the  direction  of  Alton  B.  Parker,  Esq.,  as  referee;  that  after 
due  notice  of  the  time  and  place  of  such  sale,  the  said  premises 
were  sold  to  James  H.  Vandemark,  and  a  deed  thereof  executed' 
and  delivered  to  said  Vandemark  by  said  referee;  that  the  said  pur- 
chaser, after  receiving  such  deed,  demanded  possesion  of  said  prem- 
ises, and  produced  his  said  deed  to  one  Maria  Arrex,  a  party  defend- 
ant to  this  action,  who  was  in  possession  of  the  premises;  that  said 
Maria  Arrex  refused  to  deliver  or  give  up  possession  of  the  premises 
to  the  said  purchaser:  Now,  on  motion  of  C.  A.  &  B.  Fowler,  attor- 
neys for  James  H.  Vandemark,  the  purchaser  of  said  premises  as 
aforesaid,  it  is 

Ordered,  that  a  writ  of  assistance  issue  out  of  and  under  the  seal 
of  this  court  to  the  sheriff  of  the  county  of  Ulster,  commanding  and 
directing  him  to  forthwith  enter  upon  said  premises,  described  fully 
and  at  large  in  the  complaint,  judgment  and  report  of  sale  in  this 
cause  on  file  in  Ulster  county  clerk's  ofSce;  and  that  he,  the  said 
sherifE  of  Ulster  county,  eject  and  remove  therefrom  the  said  Maria 
Arrex,  and  any  of  the  parties  defendant  in  this  action  who  may  be 
in  possession  of  said  premises,  or  any  part  thereof,  and  any  person 
who  since  the  commencement  of  this  action  has  come  iato  the  pos- 
session of  said  premises,  or  any  part  thereof,  under  him  or  them, 
and  detains  the  same,  or  any  part  thereof,  against  the  said  James  H. 
Vandemark,  and  that  he  put  the  said  James  H.  Vandemark,  or  his 
assigns,  in  the  full,  peaceable  and  quiet  possession  of  the  said  prem- 
ises, without  delay,  and  that  he  maintain  him,  the  said  James  H. 
Vandemark,  in  such  possession  from  time  to  time,  or  cause  him  to 
be  kept,  maintained  and  defended  in  such  possession  from  time  to 
time,  according  to  the  tenor  and  intent  of  said  judgment. 

Writ  of  Assistance. 

The  People  of  the  State  of  New  Yorh,  to  the  sheriff  of  the  county 
of  Ulster,  greeting: 
Whereas,  on  the  14th  day  of  January,  1906,  by  a  judgment  re- 
covered in  our  Supreme  Court  of  the  State  of  New  York,  in  an. 
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action  then  pending  in  said  court,  wherein  the  Ulster  County  Savings 
Institution  is  plaintiff  and  Joseph  Schoonmaker  and  others  are  de- 
fendants, it  was,  among  other  things,  adjudged  that  all  and  singular 
the  mortgaged  premises  mentioned  in  the  plaintiff's  complaint  in  said 
action  be  sold  at  public  auction  by  or  under  the  direction  of  Alton  B. 
Parker,  referee  thereby  appointed  for  that  purpose ;  and  also  that  the 
purchaser  or  purchasers  at  such  sale  be  let  into  possession  of  the 
premises  on  production  of  the  referee's  deed. 

And,  whereas,  the  said  Alton  B.  Parker,  referee,  has  duly  filed  his 
report  of  said  sale,  from  which  report  it  appears  that  the  premises 
hereinafter  described  were  sold  to  James  H.  Vandemark,  and  that 
the  referee's  deed  has  been  executed,  acknowledged  and  delivered 
to  the  said  purchaser,  James  H.  Vandemark,  and  the  said  James  H. 
Vandemark  has  not  been  let  into  nor  taken  possession  of  said  prem- 
ises or  any  part  thereof,  according  to  the  tenor  of  the  judgment  of 
the  said  court,  notwithstanding  the  said  James  H.  Vandemark  has 
produced  and  shown  to  Maria  Arrex,  a  person  who  is  in  possession 
of  a  part  of  the  premises  so  sold  and  hereinafter  described,  the  said 
deed  of  the  premises,  in  pursuance  of  said  Judgment : 

Therefore  we  command  you  that  you  forthwith  enter  upon  said 
premises,  which  are  described  as  follows,  to  wit:  (Here  follows  de- 
Bcription  of  premises  as  in  complaint.) 

And  that  you  eject  and  remove  therefrom  the  said  Maria  Arrex 
and  any  of  the  parties  defendant  in  this  action  who  may  be  in  pos- 
session of  said  premises,  or  any  part  thereof,  and  any  person  who, 
since  the  commencement  of  this  action,  has  come  into  the  posses- 
sion of  said  premises,  or  any  part  thereof,  under  him  or  them,  and 
detains  the  same,  or  any  part  thereof,  against  the  said  James  H. 
Vandemark,  and  that  you  put  the  said  James  H.  Vandemark,  or  his 
asigns,  in  the  full,  peaceable  and-  quiet  possession  of  the  said  premises 
without  delay,  and  him,  the  said  James  H.  Vandemark,  in  such  pos- 
session thereof  from  time  to  time  maintain,  keep  and  defend,  or  cause 
to  be  kept,  maintained  and  defended,  according  to  the  tenor  and  true 
intent  of  said  judgment. 

Witness  Hon.   George  H.   Pitts,  one  of  the  justices  of  our 

[l  s]         Supreme  Court,  at  Catskill,  this  20th  day   of  March, 
1906.  P.  D.  Le  FEVEE, 

C.  A.  &  E.  Fowler,  Clerk. 

Attorneys  for  Purchaser. 

The  writ  should  be  indorsed  "  granted  by  the  court,"  v?hich 
indorsement  should  be  signed  by  the  justice  granting  the  order. 

AETICLE  XVI. 

EFFECT  OF  JUDICIAL  SAIE. 
A  judgment  directing  a  sale  conclusively  determines,  as  between 
the  parties,  not  only  the  necessity  and  propriety  of  the  sale,  but 
the  place  and  manner  of  sale.  Winter  v.  E chert,  93  N.  Y.  367. 
A  purchaser  at  a  foreclosure  sale  is  entitled  to  receive  a  deed  from 
the  referee,  irrespective  of  the  rights  of  a  third  party,  under  an 
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alleged  contract  by  such  purchaser  to  recover  upon  certain  terms. 
Belter  v.  Lyon,  2  St.  Rep.  505.  A  bona  fide  purchaser  acquires 
no  title  as  against  the  owner  of  the  property  at  a  sale  under  a 
void  process,  and  stands  in  no  better  position  than  one  purchasing 
vrith  knowledge  of  the  invalidity.  Place  v.  Whittaher,  98  N.  Y.  1. 
As  to  effect  of  sale  in  partition,  see  that  title,  §  1557,  and  cases 
cited;  as  to  effect  of  sale  in  foreclosure,  see  that  title,  §  1632,  and 
cases  cited. 

Growing  crops  form  part  of  the  real  estate  and  pass  by  con- 
veyance thereof,  although  a  constructive  severance  of  the  crops 
has  been  made,  and  a  sale  in  partition  has  the  effect  of  divesting  a 
party  of  his  right  to  such  growing  crops.  Banta  v.  Merchant,  173 
]Sr.  Y.  292,  reversing  45  App.  Div.  141,  61  Supp.  218. 

The  purchaser  in  partition  takes  the  title  subject  to  defects 
appearing  on  the  face  of  the  proceedings.  Kelly  v.  Werner,  34 
App.  Div.  68,  53  Supp.  1067. 

If  a  referee's  deed  in  partition  covers  premises  other  than  those 
described  in  the  complaint,  and  directed  by  the  decree  to  be  sold, 
it  is  without  authority,  and  passes  no  title  to  the  purchaser.  Heller 
V.  Cohen,  154  N.  Y.  299.  A  purchaser  at  a  judicial  sale  obtains 
no  title  either  legally  or  equitably  until  the  date  fixed  for  the  de- 
livery of  the  deed.  Harrigan  v.  Golden,  41  App.  Div.  423  58 
Supp.  726.  That  a  purchaser  at  a  partition  sale  obtains  no  title 
until  the  delivery  of  the  deed,  was  held  where  the  terms  of  sale  pro- 
vided "  all  taxes  and  assessments  duly  confirmed  and  payable, 
which  at  the  time  of  the  sale  are  liens  or  incumbrances,  will  be 
allowed  by  the  referee  out  of  the  purchase  money."  These  terms 
were  held  not  to  apply  to  an  assessment  for  local  improvement 
confirmed  the  day  after  the  auction  sale,  but  before  the  approval 
of  the  court  and  final  entry  of  judgment  and  delivery  of  the  deed 
and  payment  of  the  balance  of  the  purchase  money.  Ainslie  v. 
Hichs,  13  App.  Div.  388,  43  Supp.  47. 

A  purchaser  on  foreclosure  does  not  obtain  title  to  lands  not 
included  in  the  description  in  the  complaint,  but  included  in  the 
judgment  by  mistake.  Clapp  v.  McCabe,  155  N.  Y.  525,  affirming 
84  Hun,  379,  32  Supp.  425. 

"Where  a  party  agreed  to  bid  in  property  for  the  benefit  of  the 
mortgagor,  such  agreement  imposed  upon  him  the  duty  of  bidding 
in  the  property  and  giving  the  mortgagor  time  to  raise  the  money 
before  the  time  for  completion  of  the  sale  arrives,  and  if  the  mort- 
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gagor  failed  to  raise  the  money,  the  bidder  might  do  so  and  take 
title  in  his  own  name,  no  trust  being  raised  in  favor  of  the  mort- 
gagor. Mackall  v.  OlcM,  93  App.  Div.  282,  87  Supp.  757, 
affirmed,  183  K  Y.  580. 

Where  the  time  of  a  purchaser  is  extended  "  without  prejudice 
to  any  claim  of  any  person  interested  herein,  that  interest  should 
be  charged  on  the  bid  "  the  purchaser  is  liable  for  interest  upon 
the  purchase  price  during  the  time  of  such  extension,  even  though 
he  did  not  receive  the  rents  and  profits.  Orabf elder  v.  Tollman, 
36  Misc.  247,  73  Supp.  282.  An  agreement  between  a  temporary 
receiver  and  a  trustee  of  a  mortgage  given  by  a  railroad  company 
to  secure  its  bonds  and  to  prevent  competition  at  a  foreclosure  sale, 
is  void,  and  a  complaint  showing  the  facts  relative  to  the  agree- 
ment states  a  good  cause  of  action  against  the  parties  thereto. 
Atkins  V.  Judson,  33  App.  Div.  42,  53  Supp.  504. 

An  order  of  sale  in  a  foreclosure  action  so  far  as  it  orders  the 
sale  of  property  not  mentioned  in  or  sought  to  be  sold  by  the  com- 
plaint is  invalid.  Byrnes  v.  Palmer,  18  App.  Div.  1,  45  Supp. 
479,  affirmed  on  opinion  below,  160  IST.  Y.  699. 

In  the  absence  of  proof  to  the  contrary,  the  court  will  assume 
that  a  judgment  of  foreclosure  and  sale  was  in  the  usual  form, 
and  that  it  contained  the  direction  required  by  Kule  61,  "  that  the 
purchaser  at  such  sale  be  let  into  possession  of  the  premises  on 
production  of  the  deed."  Mason  v.  Lendetoth,  88  App.  Div.  38, 
84  Supp.  740.  The  right  to  redeem  is  terminated  by  a  sale  to  a 
bidder  not  a  party  to  the  action,  and  does  not  survive  the  sale. 
Barnard  v.  Jersey,  39  Misc.  312,  79  Supp.  380.  The  title  of  a 
purchaser  at  foreclosure  relates  back  to  the  date  of  the  mortgage. 
Jaycox  V.  Smith,  17  App.  Div.  146,  45  Supp.  299. 

The  deed  of  a  referee  in  foreclosure  passes  title  to  the  pur- 
chaser, notwithstanding  the  fact  that  the  referee  fails  to  file  any 
report  of  sale,  and  that  there  is  no  proof  that  due  notice  of  the 
sale  was  published,  as  required  by  law.  Farrell  v.  Noel,  17  App. 
Div.  319,  45  Supp.  207;  Catlin  v.  Roe,  35  Misc.  535,  71  Supp. 
1117.  A  purchaser  stands,  as  to  the  owner  of  an  interest  in  the 
equity  of  redemption,  who  is  not  made  a  party  to  the  foreclosure,  in 
the  relation  of  a  tenant  in  comonon,  and,  if  the  purchaser  brings  an 
action  to  foreclose  the  mortgage  for  the  purpose  of  cutting  off  the 
outstanding  interest  of  his  co-tenant,  he  is  not  entitled  to  be 
Actions,  Vol.  11  —  118 
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allowed  for  the  improvements  lie  has  made,  but  only  for  the  neces- 
sary repairs  upon  the  property.  Decker  v.  Zeluff,  23  App.  Div. 
107,  48  Supp.  385. 

In  N.  Y.  Security  &  Trust  Co.  v.  ScTioevberg,  96  App.  Div.  623, 
89  Supp.  14,  where  an  ordei'  had  been  made  vacating  a  com- 
promise agreement  and  a  judgment  of  foreclosure  and  sale  based 
thereon,  it  was  held  that  it  was  properly  granted,  but  modified  in 
view  of  the  fact  that  it  would  not  result  in  a  marketable  title. 

In  Hidden  v.  Godfrey,  92  App.  Div.  373,  87  Supp.  14,  the 
court  considers  the  practice  to  be  adopted  where  a  judgment  of 
foreclosure  had  been  reversed  after  the  sale  had  been  had,  holding, 
however,  that  the  question  as  to  what  effect  should  be  given  to  the 
sale  should  be  determined  after  the  trial  of  the  issues  raised  by 
the  answer,  and  in  a  proceeding  to  which  the  purchaser  was  a 
party.  The  right  of  a  referee  to  execute  a  deed  within  twenty  years 
after  judgment,  and  the  effect  of  a  deed  made  to  the  purchaser  at 
a  sale  who  was  dead  at  the  time  of  conveyance,  where  the  deed 
was  accepted  by  his  heirs,  is  considered  in  Cailin  v.  Bae,  35  Misc. 
535,  71  Supp.  1117. 

A  purchaser  is  not  bound  by  an  unrecorded  and  to  him  un- 
known agreement,  imposing  a  burden  upon  it.  Martindaie  v. 
Western  N.  Y.,  etc.,  B.  B.  Co.,  45  App.  Div.  328,  60  Supp.  1026. 

Where  the  recitals  in  the  referee's  deed  show  that  it  purports 
to  convey  the  title  of  the  testatrix  through  the  power  given  by  her 
will  as  it  had  been  determined  by  the  court,  the  validity  of  the 
deed  is  not  affected  by  the  fact  that  it  conveyed  all  the  right,  title 
and  interest  of  the  executors  and  of  the  original  purchaser  at  the 
time  of  the  entry  of  the  judgment,  as  the  executors  had  a  right 
under  the  power  and  the  purchaser  had  an  equitable  title.  Strauss 
V.  Bendheim,  162  N.  Y.  469,  reversing  44  App.  Div.  82,  60  Supp. 
398. 

Where  the  final  decree  in  an  action  brought  to  dissolve  a  cor- 
poration, orders  the  sale  of  the  corporate  property,  there  is  no 
warranty  of  title,  express  or  implied,  but  the  purchaser  takes  the 
title  which  the  corporation  had,  and  he  takes  this  title  subject  to 
any  paramount  liens  or  equities  subsisting  against  the  property. 
Matter  of  Coleman,  174  IST.  Y.  373,  reversing  judgment,  77  App. 
Div.  496,  78  Supp.  1052. 
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ARTICLE  XVII. 

STTBVEY,  WSinU  OBDKBED. 

§  1682.    WAen  order  for  survey  may  be  made,  1875. 
8  1683.   Contents  and  service  of  order,  1875. 
§  1684.  Authority  of  party  under  order,  1875. 

§   1682.   wuen  order  for  survey  may  be  made. 

If  the  court,  in  which  an  action  relating  to  real  property  is  pending,  ia 
satisfied  that  a  survey  of  any  of  the  property,  in  the  possession  of  either 
party,  or  of  a  boundary  line  between  the  parties,  or  between  the  property  of 
either  of  them,  and  of  another  person,  is  necessary  or  expedient,  to  enable 
either  party  to  prepare  a  pleading,  or  prepare  for  trial,  or  for  any  other  pro- 
ceeding in  the  action,  it  may,  upon  the  application  of  either  party,  upon  notice 
to  the  party  in  possession,  make  an  order,  granting  to  the  applicant  leave  to 
enter  upon  that  party's  property,  to  make  such  a  survey. 

§    1683.   Contents  and  service  of  order. 

An  order,  made  as  prescribed  in  the  last  section,  must  specify,  by  a  descrip- 
tion as  definite  as  may  be,  the  property  or  boundary  line  to  be  surveyed,  and 
the  real  property  of  the  adverse  party,  upon  which  it  is  necessary  to  enter  for 
that  purpose.  A  copy  thereof  must  be  served  on  the  owner  or  occupant  of  that 
property,  before  entry  thereupon. 

§   1684.  Authority  of  party  nnder  order. 

After  serving  a  copy  of  the  order,  as  prescribed  in  the  last  section,  the  party 
obtaining  it,  his  necessary  surveyors,  servants,  and  agents,  may  enter,  for  the 
purpose  of  making  the  survey,  upon  the  real  property  described  in  the  order, 
and  may  there  make  the  survey;  but  each  person  so  entering  is  responsible  for 
any  unnecessary  injury  done  by  him;  and  the  party  procuring  the  order  is 
responsible  for  such  an  injury,  done  by  any  person  so  entering. 

The  note  to  Isear  v.  Burstein,  30  Abb.  N.  C.  71,  cites  statutes 
of  the  State  ■with  regard  to  surveyor's  oath  to  standards  and  a 
number  of  cases  in  other  States  treating  upon  surveys  as  evidence. 
In  the  case  cited  the  parties  stipulated  before  trial  to  allow  the 
court  to  appoint  a  competent  disinterested  surveyor  to  examine  the 
premises,  and  that  his  report  should  be  conclusive  as  to  the  dis- 
puted boundary,  and  it  was  so  held. 

The  language  of  §  1682  is  applicable  to  all  actions  relating  to 
real  property,  and  its  provisions  being  unambiguous,  are  not 
limited  by  the  title  of  article  9  of  title  1  of  chapter  14  of  part  2  of 
the  Code.  An  action  brought  to  recover  damages  for  an  alleged 
unlawful  entry  on  plaintiff's  premises  by  means  of  a  tunnel  sunk 
into  the  ground  on  an  adjoining  lot,  and  for  a  severing  and  remov- 
ing valuable  material  from  the  soil  thereof,  beneath  the  surface 
of  plaintiff's  land,  is  under  the  provisions  of  this  section.  The 
court  may  grant  the  applicant  leave  to  survey  any  of  the  property 
in  possession  of  the  opposite  party,  and  in  a  proper  case,  direct  a 
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survey  of  the  defendant's  premises  through  a  tunnel  under  the 
surface  as  well  as  upon  the  surface.  Howes  Cave  Lime  &  Cement 
Co.  V.  Howes  Cave  Ass'n,  88  Hun,  556. 

In  Sutter  v.  City  of  New  York,  89  App.  Div.  494,  85  Supp. 
989,  an  order  was  granted  under  this  section  requiring  plaintiff  to 
permit  defendant  to  enter  on  his  real  property  for  the  purpose  of 
making  a  survey  of  the  surface,  boring  beneath  the  surface  to 
obtain  water  levels,  etc.  The  court  holds  that  the  remedy  is  in  the 
nature  of  discovery  or  inspection,  and  that  the  rules  governing  the 
allowance  of  other  remedies  of  a  similar  nature  shall  be  held 
applicable  here.  It  was  further  held  that  the  section  under  which 
the  order  was  granted  was  not  applicable  to  the  case  then  under 
consideration  upon  the  ground  that  it  is  unfair  to  require  a  party 
to  submit  to  what  is  in  the  nature  of  an  incursion  upon  his 
property. 

AETICLE  XVIII. 

WHEN  INFANT  MAY  MAINTAIN  ACTION  AS  TO  BEAI.  ESTATE 
IN   HIS  OWN  NAME. 

§    1686.   Infant  may  maintain,  etc.,  real  action  in  bis  own  name. 

Any  action  specified  in  this  title  may  be  maintained  by  or  against  an  infant 
in  his  own  name;  and  article  fourth  of  title  second  of  chapter  fifth  of  this  act 
applies  to  such  an  action,  except  as  otherwise  prescribed  in  sections  1535  and 
1536  of  this  act. 

It  is  said  in  Segelken  v.  Meyer,  94  N.  Y.  473,  that  the  object 
of  this  section  is  to  abolish  the  rule  in  Beaton  v.  Davis,  1  T.  &  0. 
91,  and  Cogger  v.  Lansing,  64  N.  Y.  417,  and  to  assimilate  real 
actions  to  the  practice  established  by  the  Code. 

Section  1686  should  be  read  in  connection  with  §  1638,  but  as 
so  read  does  not  give  a  right  of  action,  but  only  provides  that  an 
action  may  be  maintained  by  or  against  an  infant  where  the  right 
of  action  is  given  by  other  provisions  of  the  title.  Weiler  v.  iVem- 
hach,  114  N".  Y.  36.  See,  however,  the  amendment  of  1891  to 
§  1638. 

An  action  to  compel  the  determination  of  a  claim  to  real  prop- 
erty is  not  maintainable  against  an  infant.  This  section  does  not 
give  a  right  of  action  such  as  to  enable  it  to  be  brought  against 
an  infant.  WeUer  v.  Nembach,  114  IST.  Y.  36,  affirming  13  Civ. 
Pro.  E.  380.  A  judgment  in  an  action  brought  by  a  general 
guardian  where,  from  the  title  of  the  action  and  averments  of  the 
complaint,  it  is  evident  the  action  is  brought  solely  on  behalf  of 
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the  infant,  and  where  the  recovery  is  for  his  benefit,  in  the 
absence  of  fraud  or  collusion,  is  binding  upon  the  infant.  Carr  v. 
Huff,  57  Hun,  18 ;  s.  c,  10  Supp.  361. 

As  a  general  rule,  actions  brought  by  an  infant  should  be 
brought  in  the  name  of  the  infant  by  a  guardian  ad  litem  and  not 
in  the  name  of  his  general  guardian.  The  objection  that  a  gen- 
eral guardian  of  an  infant  cannot  sue  in  behalf  of  his  ward,  for 
injury  to  his  ward's  estate,  is  one  going  to  his  legal  capacity  and 
not  to  the  existence  of  a  cause  of  action,  and  if  it  appears  on  the 
face  of  the  complaint,  is  waived  if  not  taken  by  demurrer.  Per- 
kins V.  Stimmel,  17  Civ.  Pro.  K.  25  (Ct.  of  App.  2d  Div.),  re- 
versing 42  Hun,  520.  The  general  guardian  of  an  infant,  to  whom 
as  such,  mortgage  has  been  assigned,  may  sue  to  foreclose  the  same 
without  joining  the  infant,  notwithstanding  this  section.  Such 
guardian  is  within  the  statute  allowing  the  trustee  of  an  express 
trust  to  sue  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted.  A  guardian  buying  in  property  at  such 
a  sale  need  not  apply  to  the  court  for  leave  to  sell.  Bayer  v. 
Plilli'ps,  17  Abb.  N.  C.  425. 

AKTICLE  XIX. 

JOINDER  OF  AjOTIONS  AND  WH3!N  SPECIAL  PROCEEDINGS  NOT 
ALLOWED  AS  TO  REAL  ESTATE. 

§  1687.  Joinder  of  real  actions  with  others,  1877. 

§  1688.    When  special  proceedings  to  recover  real  property  not  allowed, 
1877. 

§   1687.   Joinder  of  real  actions  urith  oihers. 

Nothing  contained  in  this  title  is  to  be  construed,  as  to  prevent  the  plaintiff 
from  uniting  in  the  same  complaint  two  or  more  causes  of  action,  in  any  case 
specified  in  section  484  of  this  act. 

S  1688.  Wben  special  proceeding  to  recover  real  property  not 
allowed. 

A  special  proceeding  to  recover  real  property  cannot  be  taken,  except  in  a 
case  specially  prescribed  by  law. 

ARTICLE  XX. 

■WHEN  HEIR  CAN  MAINTAIN  EJECTMENT  AFTER  DEFAULT  BY 

TENAJfT  FOR  LIFE. 

§  1680.  KeTersioner,  etc.,  may  bring  action  after  tenant's 
default. 

Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  judgment  to  be  taken 
against  him,  by  conaent  or  by  default,  in  an  action  of  ejectment,  or  an  action 
for  dower,  the  heir  or  person  owning  the  reversion  or  remainder,  may,  after 
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the  determination  of  the  particular  estate,  maintain  an  action  of  ejectment 
to  recover  the  property. 

This  section  would  seem  to  belong  properly  under  Ejectment 
and  it  is  also  inserted  under  Article  IV,  subd.  4,  of  that  title. 

AETICLE  XXI. 

DEFENDAITT,  HOW  PKEVENTED  FBOBC  COIOIITTIira 
WASTE,  ETC. 

§    1681.   Defendant,  how  prevented  from  committing  waste,  etc. 

If,  during  the  pendency  of  an  action  specified  in  this  title,  the  defendant 
commits  waste  upon,  or  does  any  other  damage  to,  the  property  in  con- 
troversy, the  court,  or  a  judge  thereof,  may,  upon  the  application  of  the 
plaintiff,  and  due  proof  of  the  facts  by  affidavit,  grant,  without  notice  or 
security,  an  order  restraining  him  from  the  commission  of  any  further  waste 
upon  or  damage  to  the  property.  Disobedience  to  such  an  order  may  be 
punished  as  a  contempt  of  the  court.  This  section  does  not  affect  the  plain- 
tiff's right  to  a  permanent  or  a  temporary  injunction  in  such  an  action. 

This  section  is  treated  under  Waste,  Article  IV  of  that  title. 
AETICLE  XXII. 

EVIDENCE  IN  ACTIONS  OB  PROCEEDINGS  INVOLVING  A  TITLS 
TO  BEAl  PROPERTY. 

(Added  by  L.  1901,  Ch.  303.    In  effect  Sept.  1,  1901.) 

§  i688a.   Testimony  perpetuated  pursuant  to  this  article  may  be  received 

1878. 
§  1688^.  Effect  of  documentary  evidence,  1878. 
§  i688f.   Mode  of  introducing  testimony,  1879. 

I  i688</.  Application  to  take  deposition  and  to  perpetuate  testimony,  1879. 
§  i688if.  Petition,  what  to  contain,  1879. 
I  1688/.  Appointment  of  referee;  notice  to  appear,  1879. 
I  1688^.  Referee  to  take  deposition,  1879. 

§  1688^.  Examination;  deposition  to  be  signed  and  certified,  1880. 
§  1688/.   Depositions  as  evidence,  1880. 

§  1688a.  Testimony  perpetuated  pursuant  to  this  article  may  be 
received. 

In  any  action  or  proceeding  involving  a  question  as  to  title  to  real  prop- 
erty in  the  State  of  New  York,  the  court  shall  upon  the  offer  of  any  party 
receive  in  evidence  testimony  perpetuated  pursuant  to  the  provisions  of  this 
article ;  provided  that  the  testimony  of  a  witness  shall  not  be  admissible  under 
the  provisions  hereof,  until  the  court  is  satisfied  that  such  a  witness  is 
deceased,  or  is  unable  personally  to  attend  by  reason  of  insanity,  sickness  or 
other  infirmity,  or  is  confined  in  a  prison  or  jail,  or  is  absent  from  the  State, 
and  his  attendance  cannot  with  reasonable  diligence  be  compelled  by  subpoena 
or  his  testimony  taken  by  commission. 

§    1688b.    Effect  of  documentary  evidence. 

No  provision  of  this  article  shall  give  to  any  documentary  evidence  intro- 
duced in  connection  with  such  testimony  any  greater  «r  different  effect  than 
may  be  due  to  it  by  reason  of  the  testimony  relative  thereto  or  its  own 
character. 
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§    1688c.   Mode  of  introducing  testimony. 

Such  testimony  may  be  introduced  in  such  action  or  proceeding  in  any 
mode  established  by  the  practice  of  the  courts  for  the  introduction  of  testi- 
mony given  upon  a  former  trial  of  an  action  by  a  witness  who  has  since  died, 
and  subject  to  objections  as  to  the  competency  of  a  witness  or  the  relevancy 
or  competency  of  a  question  put  to  him  or  the  answer  given  by  him,  as  if  the 
witness  were  personally  examined,  and  without  being  noted  upon  the 
deposition. 

§  1688d.  Application  to  take  deposition  and  to  perpetrate 
teitimony. 

Where  a  person  has  been,  or  he  and  those  under  whom  he  claims  have  been, 
for  one  year  in  posssession  of  real  property,  or  of  an  undivided  interest 
therein,  claiming  it  in  fee  or  for  life  or  for  a  term  of  years,  not  less  than 
ten,  he  may  apply  to  the  Supreme  Court,  by  petition,  to  take  the  deposition 
of  any  person  or  persons  and  to  perpetuate  such  testimony  to  be  received  in 
evidence  pursuant  to  the  provisions  of  this  article. 

§    1688e.   Petition,  what  to  contain. 

A  person  desiring  to  take  a  deposition  and  to  perpetuate  testimony  as  pre- 
scribed in  this  article  may  present  to  a  justice  of  the  Supreme  Court  a  petition 
duly  verified,  setting  forth  as  follows: 

First.  A  description  of  the  real  property  in  relation  to  which  the  petitioner 
desires  testimony  taken  and  perpetuated,  the  estate  of  the  petitioner  therein, 
whether  in  fee  or  for  life,  or  for  a  term  of  years,  and  whether  he  holds  as 
heir,  devisee  or  purchaser,  or  as  trustee  of  an  express  trust. 

Second.  That  the  property  at  the  date  of  the  petition  is  and  for  one  year 
next  preceding  has  been  in  his  possession  or  the  possession  of  himself  and 
those  from  whom  he  derives  title,  either  as  sole  owner  or  as  joint  tenant  or 
as  tenant  in  common. 

Third.  A  general  statement  of  the  facts  as  to  which  testimony  is  to  be 
taken  and  the  circumstances  which  render  it  necessary  for  the  protection  of 
the  petitioner's  rights  that  the  proposed  testimony  should  be  perpetuated. 

Fourth.  The  names  and  residences  of  the  persons  to  be  examined. 

Fifth.  The  names  and  residences  of  persons  having  interests  which  may  be 
adversely  affected  by  the  testimony  sought  to  be  taken,  so  far  as  such  names 
and  residences  are  within  the  knowledge  of  the  petitioner;  or,  where  such 
names  and  residences  cannot  be  ascertained,  a  statement  of  the  class  of  per- 
sons having  interests  which  may  be  so  adversely  affected. 

Sixth.  Any  other  fact  necessary  to  show  that  the  case  comes  withij  the 
provisions  of  this  article. 

§   1688f.   Appointment  of  referee;  notice  to  appear. 

Upon  the  presentation  of  the  petition,  the  judge  shall  make  an  order  con- 
taining directions  as  to  the  persons  to  whom,  and  the  manner  in  which,  notice 
shall  be  given  of  the  time  and  place  at  which  such  application  will  be  heard; 
and  at  the  time  fixed  in  said  notice  for  that  purpose,  if  it  shall  be  shown  to 
the  satisfaction  of  the  court  that  the  ease  comes  within  the  provisions  of  this 
article,  the  court  shall  make  an  order  appointing  a  referee  to  take  such  testi- 
mony and  prescribing  the  manner  in  which  and  the  persons  to  whom  notice 
shall  be  given  of  the  time  and  place  at  which  the  testimony  will  be  taken 
before  said  referee. 

§   1688g.  Referee  to  take  deposition. 

Before  proceeding  with  the  testimony,  the  referee  shall  require  proof  that 
due  notice  of  the  hearing  has  been  given  in  accordance  with  the  directions 
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in  said  order  contained,  and  thereupon  the  referee  must  proceed  to  take  the 
depositions  of  the  persons  proposed  to  be  examined,  as  stated  in  the  petition, 
at  the  time  and  place  mentioned  in  the  notice,  and  may  from  time  to  time 
adjourn  the  examination  to  another  day  and  another  place  within  the  same 
county.  All  the  provisions  of  sections  eight  hundred  and  fifty-four,  eight 
hundred  and  fifty-five,  eight  hundred  and  fifty-six,  eight  hundred  and  fifty- 
seven,  and  eight  hundred  and  fifty-eight  of  the  Code  of  Civil  Procedure  apply 
to  the  examination  of  a  person  taken  as  prescribed  in  this  article. 

§    168811.   £zaiaiiiatioii;  deposition  to  be  signed  and  certified. 

The  referee  upon  every  examination  taken  as  prescribed  in  this  article  must 
insert  therein  every  answer  or  declaration  of  the  person  examined  which  any 
party  to  the  said  proceeding  requires  to  be  inserted.  If  upon  the  examination 
before  the  referee  the  person  examined  refuses  to  answer  any  question,  the 
referee  must  report  the  fact  to  the  court  or  a  judge  thereof,  who  must  de- 
termine whether  the  witness  is  bound  to  answer  the  question.  The  deposition 
when  completed  must  be  read  and  subscribed  by  the  persons  examined,  certified 
to  by  the  referee,  and  within  ten  days  thereafter  must,  together  with  the 
petition  and  order  under  which  it  was  taken,  and  proof  of  service  of  all  the 
notices  required  by  this  article,  be  filed  in  the  office  of  the  clerk  of  the  county 
in  which  it  was  taken,  and  the  said  deposition  or  a  certified  copy  thereof 
must  be  recorded  in  the  office  of  the  register  (or  clerk  where  there  is  no 
register)  of  the  county  in  which  the  real  estate  is  situated. 

§    1688i.   Depositions  as  evidence. 

Subject  to  the  provisions  of  this  article,  the  depositions  or  a  certified  copy 
thereof  may  be  read  in  evidence  by  any  party  to  an  action  or  proceeding, 
which  shall  involve  the  title  to  such  real  property,  as  against  the  person  on 
whose  petition  said  depositions  were  taken,  each  person  to  whom  notice  of  the 
taking  of  such  depositions  was  given  as  directed  in  the  order  appointing  the 
referee,  and  all  persons  claiming  from,  through  or  under  them  or  any  of  them. 


RECEIVERS. 

As  to  Eeceivers  of  Corporations,  see  Corporations,  where  the  sub- 
ject is  fully  treated  under  Article  VI  and  those  following.  As  the 
appointment  and  control  of  such  receivers  and  rules  as  to  their 
powers  and  duties  relate  exclusively  to  actions  affecting  corpora- 
tions, the  topic  is  necessarily  treated  as  a  part  of  that  subject. 

That  part  of  the  Code  relating  to  Special  Actions  contains  sec- 
tions applicable  to  Receivers  of  Corporations  only ;  while  receivers 
may  be  appointed  in  several  of  the  actions  specifically  regulated 
by  these  provisions,  §§  713-716  control  the  appointment  of  Re- 
ceivers in  all  cases  other  than  Receivers  of  Corporations,  and  the 
conduct  of  such  receiverships  is  governed  by  the  chancery  practice 
independent  of  statutory  enactment ;  hence,  is  not  within  the  scope 
of  this  work  so  far  as  relates  to  the  details  of  the  practice.  In 
each  instance,  however,  where  a  receiver  may  be  appointed  in  any 
action  provided  for  or  regulated  by  any  of  the  sections  relative  to 
special  actions  the  subject  is  treated  under  the  topic  of  which  it 
forms  a  part.  In  Ejectment,  Partition,  Foreclosure  and  Judg- 
ment Creditor's  Action  the  authorities  are  collated  as  to  when  a 
receiver  will  be  appointed,  and  to  a  limited  extent  the  nature  and 
extent  of  his  powers  and  duties. 


BECErVEBS  IN  EJECTMENT. 
See  that  title.  Art.  XI,  subd.  2,  p.  591. 


RECErVEBS  IN  FOBECLOSTTBE. 

See  that  title.  Art.  VI,  subd.  8,  p.  719. 


EECEIVERS  IN  JUDGMENT  CBEDITOB'S  ACTIONS. 

See  that  title.  Art.  VII,  p.  951. 


BECErVEBS  IN  PABTITION. 

See  that  title,  Art.  VIII,  p.  1602. 
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§§  1689-1736. 
Article. 

I.  Natttee  of  the  action,  1885. 
II.  Bight  of  possession  uust  be  in  plaintiff  to  maintain 

ACTION,  1888. 

in.  When  the  action  cannot  be  maintained,  1890. 

§  1690.    When  it  cannot  be  maintained,  1890. 

§  1691.  Id.;  after  judgment  against  the  plaintiff,  1890. 

IV.  Against  whom  the  action  can  be  maintained,  1895. 
V.  When  demand  or  tender  necessary,  1899. 
YI.  Election  of  remedies,  1903. 
VII.  When  and  for  what  articles  replevin  lies,  1904. 

Subd.    I.    When  action  lies  and  for  what  articles,  1904. 
Subd.  2.  Right  of  assignee  to  maintain  action,  1919. 
§  1692.  Id.;  by  an  assignee,  191 9. 

Vin.  Pleadings  and  defences,  19 19. 

Subd.  I.    The  co7nplaint,  1919. 

§  1720.    Title;  how  stated  in  pleading,  1919. 

§  17 2 1.    Taking,  etc.;  how  stated  in  complaint,  1920. 
Subd.  2.    The  answer  and  defences,  1928. 

§1723.  Answer  of  title  in  third  person,  1928. 

§  1724.  Answer  that  property  was  distrained  doing  damage, 
1928. 

§  1725.  Defendant  may  demand  judgment  for  return,  1928. 
Subd.  3.   Counterclaims,  1933. 

IZ.  Affidavit,  undertaking  and  requisition  to  sheriff, 

1933- 
Subd.   I.    The  affidavit,  1933. 

§  1695.  Affidavit  therefor,  before  commencement  of  action, 

1933- 

§  1696.  Id.;  after  commencement  of  action,  1934. 

I  1697.  Id.;  where  several  chattels  are  to  be  replevied,  1934. 

§  1712.    When  agent,  etc.,  may  make  affidavit  for  replevin  or 
return,  1934. 
Subd.  2.    The  undertaking,  1938. 

§  1699.  Plaintiff's  undertaking  for  replevin,  1938. 
Subd.  3.  Requisition,  1941. 

§  1694.  Plaintiff  may  require  sheriff  to  replevy,  1941. 
X.   SVTY  OF  SHERIFF,   1 942. 

Subd.  1.  How  chattel  to  be  replevied  and  kept,  1943. 

§  1698.  Provision  where  a  part  only  is  replevied,  1943. 

I  1700.  How  chattel  to  be  replevied,  1943. 

§  1701.  Id.;  how  taken  from  a  building,  etc.,  1943. 

§  1702.  Replevied  chattel ;  how  kept,  etc.,  1943. 

•  Cobbey,  Morris,  Shinn  and  Wells  all  treat  the  subject  of  repleyin  ex- 
haustively, as  does  American  and  English  Encyclopaedia  of  Lav  and  Cyclo- 
paedia of  Law. 

[1882] 
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Abtiole. 

X.  Dtttt  of  shebitt  —  Continaed. 

Subd.  2.  Delivery  of  chattel  by  sheriff,  1947. 

§  1706.    Whenandtowhomsheriff  must  deliver  chattel,  \^^1. 
§1707.  Penalty  for  wrong  delivery  by  sheriff ,  1947. 
§  1708.    Undertaking;  to  whom  delivered,  1947. 
Subd.  3.   Sheriff  to  make  return,  1948. 
8  1715.   Return,  etc.,  by  sheriff,  1948. 
I  1 7 16.   Id.;  how  compelled,  1948. 

XI.  Fboceediitos  bt  defendant,  1949. 

§  1703.    When  defendant  may  except  to  sureties;  proceedings 
thereupon,  1949. 

§  1704.    When  defendant  may  reclaim  chattel;  proceedings 
thereupon,  1949. 

§  1705.   Sureties;  when  and  honv  to  justify,  1950. 
Xn.   CLAIH  of  title  by  THIBD  FEB80N,  I954. 

§  1709.   Claim  of  title  by  third  person;  proceedings  there- 
upon, 1954. 

I  1 7 10.  Action  against  sheriff  upon  such  claim,  1954.  , 

§  171 1.  Indemnity  of  sheriff  against  such  action,  1954. 

Xin.  Pbactige  fecttliab  to  beflevin,  1957. 

Subd.  I.  Jurisdiction  before  summons  served,  1957. 

§  1693.  Jurisdiction,  etc.,  when  replevin  precedes  summons, 

1957- 
Subd.  2.    Uniting  causes  of  action  and  reviving  action,  1958. 

§1689.  Joinder  of  action  with  others,  1958. 

I  1736.   Abatement  and  revival  of  action,  1958. 
Subd.  3.  Replevin  where  order  of  arrest  granted,  1959. 

§  1714-  -Replevin,  where  order  of  arrest  has  been  granted, 

1959- 
Subd.  4.   Subsequent  replevin,  i960. 

§  17 13.   Second  and  subsequent  replevin;  proceedings  there- 
upon, i960. 
Subd.  5.  Abandonment  of  claim  to  part  of  property  by  plain- 
tiff, i960. 
§  1 7 19.    When  and  how  plaintiff  may  abandon  his  claim  to 
part,  i960. 
Subd.  6.  Action  not  affected  though  no  replevin,  1961. 

§  17 18.   Action  not  affected  by  failure  to  replevy,  1961. 
Subd.  7.    General  matters  of  practice,  1961. 

XIV.  Evidence,  1967. 
XV.  Damages  becovebable  and  fobu  of  vebdict,  1974. 

§  1722.  Damages  when  chattel  injured,  etc.,  by  defendant, 

1974. 
§  1726.    Verdict,  etc.,  what  to  state,  1974. 
§  1727.  Substitute  in  certain  cases  for  finding  as  to  value, 

1974. 
§  1728.    Verdict,  etc.,  for  part  of  several  chattels;  judgment 

thereupon,  1974. 
§  1729.  Damages,  how  ascertained  on  default,  1975. 

XVI  Contents  of  htdguent,  1983. 

§  1717.  Replevin  papers  to  be  made  part  of  judgment-roll, 

etc.,  1983. 
§  1730.  Final  judgment;  docketing  the  same,  1983. 
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Article. 
XVII.  Execution,  1987. 

§  1 73 1.   Execution;  contents  thereof ,  1987. 

§  1732.  Id.;  sheriff's  power  to  take  chattel,  1987. 

XVIII.  Action  on  tjndeetaking,  when  maintainable,  1989. 

I  1733-   Action  on  undertaking;  when  maintainable,  1989. 
§  1734.   Sheriff's  return;  evidence  therein,  1989. 
§  1735-  Injury,  etc.,  no  defence,  1990. 
XIX.  Costs,  1994. 

SEC.  CODE   SECTIONS   AND   WHERE   FOUND,      j^bt.  page. 

1689.  Joinder  of  action  with  others 13  1958 

1690.  When  it  cannot  be  maintained 3  1890 

1691.  Id.;  after  judgment  against  the  plaintiff 3  1890 

1692.  Id.;  by  an  assignee 7  1919 

1693.  Jurisdiction,  etc.,  when  replevin  precedes  summons 13  1957 

1694.  Plaintiff  may  require  sheriff  to  replevy 9  1941 

1695.  Affidavit  therefor,  before  commencement  of  action 9  1933 

1696.  Id. ;  after  commencement  of  action 9  1934 

1697.  Id.;  where  several  chattels  are  to  be  replevied 9  1934 

1698.  Provision  where  a  part  only  is  replevied 10  1943 

1699.  Plaintiff's  undertaking  for  replevin 9  1938 

1700.  How  chattel  to  be  replevied 10  1943 

1701.  Id.;  how  taken  from  a  building,  etc 10  1943 

1702.  Replevied  chattel ;  how  kept,  etc 10  1943 

1703.  When  defendant  may  except  to  sureties;  proceedings  there- 

upon      11  1949 

1704.  When   defendant   may   reclaim   chattel;    proceedings   there- 

upon   11  1949 

1705.  Sureties;  when  and  how  to  justify 11  1950 

1706.  When  and  to  whom  sheriff  must  deliver  chattel 10  1947 

1707.  Penalty  for  wrong  delivery  by  sheriff 10  1947 

1708.  Undertaking;  to  whom  delivered 10  1947 

1709.  Claim  of  title  by  third  person;  proceedings  thereupon 12  1954 

1710.  Action  against  sheriff  upon  such  claim 12  1954 

1711.  Indemnity  to  sheriff  against  such  action 12  1954 

1712.  When  agent,  etc.,  may  make  affidavit  for  replevin  or  return.  9  1934 

1713.  Second  and  subsequent  replevin;   proceedings  thereupon...  13  1960 

1714.  Replevin,  where  order  of  arrest  has  been  granted 13  1959 

1715.  Return,  etc.,  by  sheriff 10  1948 

1716.  Id.;   how  compelled 10  1948 

1717.  Replevin  papers  to  be  made  part  of  judgment-roll,  etc 16  1983 

1718.  Action  not  affected  by  failure  to  replevy 13  1961 

1719.  When  and  how  plaintiff  may  abandon  his  claim  as  to  part.  13  1960 

1720.  Title;  how  stated  in  pleading 8  1919 

1721.  Taking,  etc. ;  how  stated  in  complaint 8  1920 

1722.  Damages,  when  chattel  injured,  etc.,  by  defendant 15  1974 

1723.  Answer  of  title  in  third  person 8  1928 

1724.  Answer  that  property  was  distrained  doing  damage 8  1928 

1725.  Defendant  may  demand  judgment  for  return 8  1928 

1726.  Verdict,  etc.,  what  to  state 15  1974 

1727.  Substitute  in  certain  eases  for  finding  as  to  value 15  1974 
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1728.  Verdict,  etc.,  for  part  of  several  chattels;  judgment  there- 

upon      15  1974 

1729.  Damages,  how  ascertained  on  default 15  1975 

1730.  Final  judgment;  docketing  the  same 16  1983 

1731.  Execution;    contents  thereof 17  1937 

1732.  Id.;  sheriff's  power  to  take  chattel 17  1937 

1733.  Action  on  undertaking;  when  maintainable 18  1989 

1734.  Sheriff's  return  evidence  therein 18  1989 

1735.  Injury,  etc.,  no  defence 18  1989 

1736.  Abatement  and  revival  of  action 13  1958 

PRECEDENTS.  aet.  page. 

AfBdavit  in  replevin 9  1938 

Approval  of  undertaking  by  coroner,  when  sheriff  defendant 9  1941 

AfiBdavit  of  claim  by  third  person 12  1957 

Defendant's  affidavit  to  reclaim  chattels 11  1953 

Execution  in  replevin 17  1988 

Requisition  in  replevin 9  1942 

Undertaking  by  defendant 11  1953 

Undertaking  by  plaintiff 9  1941 

ARTICLE  I. 

NATtTRE  OP  THE  ACTION". 

Eeplevin  was  among  the  earliest  remedies  given  by  the  common 
law,  and  its  origin  antedates  its  written  history  by  an  unknown 
period.  Eeplevin  is  a  remedy  for  any  unlawful  taking  and  deten- 
tion, or  detention  alone  of  personalty,  the  same  being  delivered 
to  the  claimant  upon  security  given  either  to  make  out  the  injustice 
of  the  detention  or  to  return  the  property.  Amer.  Ency.  of  Law, 
vol.  20,  page  1041,  citing  Cobbey's  Law  of  Eeplevin  and  Morris  on 
Eeplevin.  The  definition  that  replevin  is  a  writ  for  an  unjust 
taking  and  detention  of  goods  or  chattels  commanding  the  sheriff 
to  deliver  back  the  same  to  the  owner,  upon  security  given,  to  make 
out  the  injustice  of  the  detention,  or  else  to  return  the  goods  and 
chattels.  A  definition  of  replevin  is  given  in  Bouv.  Law  Diction- 
ary "  a  form  of  action  which  lies  to  regain  possession  of  personal 
chattels  which  have  been  taken  from  the  plaintiff  unlawfully." 

The  action  of  replevin  was  abolished  by  the  Code  of  Procedure, 
and  its  peculiar  and  distinctive  features  superseded  by  the  rules 
of  practice  therein  provided  for  the  conduct  of  actions  of  claim 
and  delivery.  Analogies  drawn  from  the  characteristics  of  the 
former  action  of  replevin  are  not  sufficient  to  overthrow  or  vary 
the  clear  and  explicit  language  of  the  Code.  Newell  Universal 
Mill  Co.  V.  Muxlow,  115  N.  Y.  174,  opinion  Euger,  Ch.  J.,  citing 
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Kilburn  v.  Lowe,  37  Hun,  237,  and  overruling  Acherman  v.  De 
Lude,  36  Hun,  44. 

The  codifiers  in  their  note  to  this  chapter  state  that  it  wa^ 
found  necessary  to  make  several  material  changes  in  the  statutes 
in  order  to  codify  the  entire  law  relating  to  the  subject,  as  under 
the  old  Code  it  was  partially  regulated  by  the  then  unrepealed 
Revised  Statutes  as  well  as  by  the  Code ;  they  state  that  they  have 
materially  modified  the  provisions  of  the  Code,  but  not  so  as  to 
disturb  the  general  plan,  and  that  they  have  introduced  many 
new  provisions  to  fill  gaps  or  settle  disputed  questions.  It  should 
be  noted  that,  as  reported  by  the  codifiers,  the  chapter  contained 
a  section  in  place  of  the  present  opening  section,  which  was  con- 
tained in  the  Eevised  Statutes,  prescribing  in  general  terms  when 
an  action  of  replevin  can  be  maintained ;  this  seems  to  have  been 
stricken  out  by  the  Legislature,  and  the  section  of  the  Kevised 
Statutes  repealed,  so  that  there  exists  the  anomalous  and  unscien- 
tific statement,  of  cases  in  which  the  action  cannot  be  maintained, 
as  the  only  apparent  authority  for  the  action  to  which  nearly  fifty 
subsequent  sections  are  devoted. 

The  action  of  replevin  is  based  upon  a  tortious  act  of  a  defend- 
ant and  is  an  action  ex  delicto.  Bernheimer  v.  Hartmayer,  60 
App.  Div.  316,  63  Supp.  978,  citing  Schaefer  v.  Empire  Litho- 
graphic Co.,  28  App.  Div.  469,  and  Witty  v.  Campbell,  44  N.  Y. 
410. 

Under  the  statutes  and  decisions  the  well-settled  rule  is,  that 
the  action  lies  for  any  wrongful  taking  or  unlawful  detention  of 
the  goods  of  another.  Panghum  v.  Partridge,  7  Johns.  140; 
Wheeler  v.  McFcurland,  10  Wend.  318 ;  Gardner  v.  Campbell,  15 
Johns.  401 ;  Hopkins  v.  Hophins,  10  Johns.  369.  It  belongs  to 
the  same  class  of  cases  as  trespass  and  trover.  Marshall  v.  Davis, 
1  Wend.  109 ;  Holbrook  v.  Wight,  24  Wend.  169.  But  replevin 
is  a  possessory  action  unlike  either.  BurdicJc  v.  McVanner,  2  Den, 
171.  This  distinction  between  the  actions  is  pointed  out  in  My  v. 
Ehle,  3  ]Sr.  Y.  506 ;  Allen  v.  Fox,  51  K  Y.  562.  Replevin  in  the 
cepU  is  for  the  wrongful  taking  of  the  goods;  replevin  in  the 
detinet  is  for  the  wrongful  detention.  Cummings  v.  Vorce,  3  Hill, 
282 ;  Pierce  v.  Van  Dyke,  6  Hill,  613. 

In  order  to  maintain  an  action  the  defendant  must  have  had 
some  title  in  or  control  over  the  right  to  the  possession  of  the 
property  at  the  commencement  of  the  action.    Rogers  v.  Arnold, 
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12  Wen.  30 ;  King  v.  Orser,  4  Duer,  431.  One  must  have  wrong- 
fully parted  with  the  possession ;  Brockway  v.  Burnap,  16  Barb. 
309 ;  Nichols  v.  Michael,  23  N.  Y.  264 ;  Ellis  v.  Lermer,  48  Barb. 
539;  and  subject  to  these  rules  any  person  wrongfully  in  posses- 
sion of  property  is  a  proper  defendant  at  the  suit  of  a  person 
having  the  right  to  immediate  possession.  Corn  Exch.  Bank  v. 
Blye,  101  N.  T.  303. 

It  is  an  action  for  the  recovery  of  specific  personal  chattels 
wrongfully  taken  and  detained,  or  wrongfully  detained,  with 
damages  which  the  wrongful  taking  or  detention  has  occasioned, 
and  may  be  brought  whenever  one  person  claims  chattels  in  the 
possession  of  another,  whether  his  property  in  the  goods  is  absolute 
or  qualified,  provided  he  had  the  right  of  possession  at  the  time 
the  suit  was  begun.  It  is  a  mixed  action,  being  both  specific  for 
the  article  and  for  damages.  Wells  on  Replevin,  21,  etc.  Clarh 
v.  Skinner,  20  Johns.  467;  Rogers  v.  Arnold,  12  Wend.  30;  Yates 
V.  Fassett,  5  Den.  21 ;  Sharp  v.  Whittenhall,  3  Hill,  576.  The 
old  action  of  replevin  and  its  modern  substitute  are  alike  in  the 
nature  of  proceedings  in  rem.  First  Nat.  Bank  v.  Dunn,  97  N.  Y. 
149. 

In  Manning  v.  Keenan,  73  N.  Y.  45,  Chief  Judge  Folger 
reviews  the  history  of  the  writ  of  replevin  at  common  law  and 
under  our  statute.  It  was  held  under  the  former  Code  in  Porter 
v.  Willett,  14  Abb.  319,  that  the  action  of  replevin  in  all  respects, 
except  its  form  and  the  additional  provisional  remedy  provided  by 
that  Code,  remained  where  it  was  left  by  the  Revised  Statutes, 
and  the  rights  arising  incidentally  under  it  must  be  regarded  as 
unrepealed  by  such  Code.  The  deficiencies  arising  in  the  practice 
under  the  Code  and  Re%dsed  Statutes  are  pointed  out  in  Corbin  v. 
Milton,  27  How.  76 ;  Vogel  v.  Babcock,  1  Abb.  176 ;  Wilson  v. 
Wheeler,  6  How.  49.  But  it  was  held  that  the  remedy  under  the 
Code  was  applicable  whenever  replevin  would  theretofore  lie.  Boss 
V.  Cassidy,  27  How.  416;  Brockway  v.  Burnap,  16  Barb.  309; 
Nichols  V.  Michael,  23  N".  Y.  264.  It  was  a  provisional  remedy 
under  the  old  Code,  but  as  it  is  used  in  only  one  species  of  action 
is  not  so  considered  in  the  present  Code. 

An  action  to  recover  a  chattel  as  regulated  by  the  Code  of  Civil 
Procedure  is  substantially  a  substitute  for  an  action  of  replevin  as 
it  previously  existed.  Griffin  v.  L.  I.  B.  B.  Co.,  101  N.  Y.  352. 
Where  plaintiffs  claim  to  be  the  absolute  owners  of  bonds  unaf- 
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f ected  by  any  right  which  the  defendant  might  assert  in  respect  to 
them,  they  were  bound  to  show,  in  order  to  maintain  the  action, 
that  no  title  had  passed  to  the  defendant,  or  that  at  some  time 
prior  to  the  commencement  of  the  action  they,  the  plaintiffs,  had 
become  entitled  to  the  possession  of  such  bonds  or  some  part  thereof. 
Thompson  v.  St.  Nicholas  Nat.  Bank,  113  K  Y.  332,  citing 
Duncan  v.  Brennan,  83  JST.  Y.  487;  Clemens  v.  Yturria,  81  N.  Y. 
285. 

AETICLE    II. 

BIGHT  OF  POSSESSION  MUST  BE  IN  PLAINTIFF  TO  MAINTAIN 

ACTION. 

The  plaintiff  must  have  a  general  or  specific  property  in  the 
goods  with  the  right  to  their  possession  at  time  of  suit  brought. 
Thompson  v.  Button,  14  Johns.  84;  Pattison  v.  Adams,  7  Hill, 
126 ;  Miller  v.  Adsit,  16  Wend.  335 ;  Packard  v.  Oetman,  4  Wend. 
613 ;  Hallenhrahe  v.  Fish,  8  Wend.  547 ;  Soger  v.  Plain,  44  K  Y. 
445 ;  Dunham  v.  Wyclcoff,  3  Wend.  281 ;  Wheeler  v.  McPwrland, 
10  Wend.  318;  Sharp  v.  Whittenhall,  3  Hill,  576;  Redmam,  v. 
Hendricks,  1  Sandf.  32 ;  Johnson  v.  Carnley,  10  N.  Y.  570 ; 
Wood  V.  Orser,  25  N.  Y.  348 ;  Easterly  v.  Nat.  Exch.  Bank,  3  T. 
A  C.  366;  Fulton  v.  Fulton,  48  Barb.  581.  Ownership  is  not 
necessarily  determined  in  the  action,  but  the  right  to  the  posses- 
sion necessarily  is.  Rogers  v.  Arnold,  12  Wend.  30.  Ownership 
without  right  of  possession  is  not  sufficient  to  maintain  the  action. 
Nejf  V.  Thompson,  8  Barb.  213 ;  Pangburn  v.  Partridge,  7  Johns. 
140 ;  Hall  v.  Tuttle,  2  Wend.  475 ;  Dubois  v.  Harcourt,  20  Wend. 
41 ;  Hotchkiss  v.  McVicker,  12  Johns.  103 ;  Marshall  v.  Davis,  1 
Wend.  109.  Prior  rightful  possession  is  prima  facie  proof  of  title, 
and  as  against  all  but  the  true  owner  entitles  plaintiff  to  recover. 
Cook  V.  Howard,  13  Johns.  276;  Daniel  v.  Ball,  11  Wend.  59; 
Demick  v.  Chapman,  11  Johns.  132 ;  Cresson  v.  Stout,  17  Johns. 
116;  Schemerhorn  v.  Van  Valkenburgh,  11  Johns.  529;  Morris  v. 
Danielson,  3  Hill,  168.  Special  property  is  the  lawful  custody 
of  the  property  with  the  right  of  detention  against  the  general 
owner.  Wells  on  Replevin,  §  121.  As  where  one  has  possession 
of  goods  with  a  valid  lien  thereon  against  the  owner;  as  a  work- 
man who  repairs  a  carriage  or  watch,  or  who  advances  money  on  an 
article ;  Everett  v.  Coffin,  6  Wend.  603 ;  Moore  v.  Hiichcock,  4 
Wend.  292 ;  Curtis  v.  Jones,  3  Den.  590 ;  Morgan  v.  Congdon, 
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4  N.  Y.  552 ;  Piatt  v.  Hibbard,  7  Cow.  497 ;  Bush  v.  Lyon,  9  Cow. 
52;  HolbrooJc  v.  Wight,  24  Wend.  169;  Wood  v.  Orser,  25  IST.  Y. 
349 ;  Ingersoll  v.  Van  Bokkelin,  7  Cow.  670 ;  Baker  v.  ifoa^,  7 
N.  Y.  555;  WAeeZer  v.  McFarland,  10  Wend.  318;  Rogers  v, 
4moW,  12  Wend.  30 ;  or  an  officer  who  has  levied  on  goods  under 
an  execution.  Lockwood  v.  Bull,  1  Cow.  322;  Morris  v.  Van 
Yoast,  19  Wend.  283 ;  Dezell  v.  Odell,  3  Hill,  215 ;  Yates  v.  St. 
John,  12  Wend.  74;  Phillips  v.  Hall,  8  Wend.  610;  Mitchell  v. 
Hinman,  8  Wend.  667 ;  Dunlap  v.  Hunting,  2  Den.  643  ;  Miller  v. 
A&'ii,  16  Wend.  335.  But  where  a  party  claims  a  lien  unaccom- 
panied by  the  right  of  possession,  he  cannot  maintain  repelvin  to 
obtain  possession  of  the  property  in  order  to  enforce  his  lien.  Otis 
V.  Sill,  8  Barb.  102. 

To  sustain  an  action  of  replevin,  plaintiff  must  show  a  right  to 
possession  at  the  time  suit  was  brought.  Eisler  v.  Nat.  Transfer 
&  Storage  Co.,  35  St.  Eep.  374,  12  Supp.  732,  citing  Wood  v, 
Orser,  25  N.  Y.  348;  Hudson  v.  Swan,  83  ]Sr.  Y.  552 ;  Duncan  v. 
Brennan,  83  IST.  Y.  487 ;  Thompson  v.  St.  Nicholas  Bank,  113  N. 
Y.  325. 

Actual  possession  by  plaintiff  coupled  with  an  equitable  interest 
is  sufficient  to  enable  him  to  maintain  the  action  and  entitle  him  to 
a  return  of  the  property,  though  the  general  property  and  right  of 
immediate  possession  is  in  a  stranger,  defendant  showing  no 
privity  between  himself  and  such  stranger.  Johnson  v.  Carnley, 
10  N.  Y.  570;  Frost  v.  Mott,  34  N.  Y.  253.  And  property  in  a 
stranger  is  not  available  as  a  defence  unless  defendant  connects  his 
title  with  that  of  the  stranger.  Duncan  v.  Spear,  11  Wend.  54; 
Rogers  v.  Arnold,  12  Wend.  30;  Hoyt  v.  Van  Alstyne,  15  Barb. 
568;  Oerber  v.  Monie,  56  Barb.  652 ;  Davis  v.  Hoppock,  6  Duer, 
254;  King  v.  Orser,  4  Duer,  431. 

It  is  a  right  of  possession  rather  than  a  right  of  property  that 
is  to  be  tried  in  replevin,  and  in  order  to  maintain  the  action 
plaintiff  must  show  the  right  of  possession  in  himself  as  against 
the  defendant,  and  the  burden  of  proof  for  this  purpose  is  upon 
the  plaintiff.  Dodworth  v.  Jones,  4  Duer,  201;  McCurdy  v. 
Brown,  1  Duer,  101 ;  Bedmam,  v.  Hendricks,  1  Sandf.  32 ;  Rogers 
V.  Arnold,  12  Wend.  30 ;  Rockwell  v.  Saunders,  19  Barb.  473. 

The  mere  equitable  right  to  the  possession  of  the  property  in 
controversy  will  not  enable  a  plaintiff  to  maintain  replevin.  Na- 
tional Bank  of  Deposit  v.  Rogers,  1  App.  Div.  623,  37  Supp.  365, 
Actions,  Vol.  II  — 119 
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citing  Deeley  v.  Dwight,  132  N.  Y,  69.  It  is  further  held  upon 
the  authority  of  Wheeler  v.  Allen,  51  N.  Y.  37,  that  where  the 
legal  title  to  property  was  not  vested  in  the  plaintiff,  his  remedy 
was  in  equity.  Citing  Western  Railroad  Co.  v.  Bayne,  75  N.  Y.  4, 
and  Haas  v.  Altieri,  50  N.  Y.  St.  Eep.  341,  2  Misc.  252,  where  it 
is  held,  opinion  Pryor,  J.,  that  "  it  is  elementary  that  to  support 
replevin  the  plaintiff  must  have  such  an  interest  in  the  title  as 
gives  him  the  right  of  immediate  possession;  and  the  title  must 
he  a  legal  title,  not  a  right  enforceable  only  in  equity.  Citing 
Pettibone  v.  Draheford,  37  Hun,  628;  Fulton  v.  Fulion,  48 
Barb.  581. 

The  rule  in  this  State  is  that  replevin  is  essentially  a  possessory 
action  which  can  only  be  maintained  where  defendant  is  in  posses- 
sion of  the  chattels  at  the  time  of  the  commencement  of  the  action, 
excepting  only  where  he  has  voluntarily  parted  with  the  property. 
Sinnott  v.  Feiock,  165  N.  Y.  444,  distinguishing  Barnett  v. 
Selling,  70  N.  Y.  492 ;  Dunham  v.  Troy  Union  By.  Co.,  3  Keyes, 
543,  following  Nichols  v.  Michael,  23  IST.  Y.  264. 

AETICLE    III. 

WHEN  THE  ACTIOIT  CANNOT  BE   MAINTAINED. 

§  1690.    When  it  cannot  be  maintained,  1890. 

§  1 69 1.  Id.;  after  judgment  against  the  plaintiff,  1890. 

§   1690.    [Am'd,  1894.]    Wben  it  cannot  be  maintained. 

An  action  to  recover  a  chattel  cannot  be  maintained  in  either  of  the  follow- 
ing cases: 

1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant,  against  the  plaintiff, 
for  the  collection  of  a  tax,  assessment  or  fine,  issued  in  pursuance  of  a  statute 
of  the  State  or  of  the  United  States;  unless  the  taking  was,  or  the  detention 
is,  unlawful,  as  specified  in  section  sixteen  hundred  and  ninety-five  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant  of  attach- 
ment, against  the  property  of  the  plaintiff,  unless  it  was  legally  exempt  from 
such  seizure,  or  is  unlawfully  detained,  as  specified  in  section  sixteen  hundred 
and  ninety-five  of  this  act. 

3.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant  of  attachment 
against  the  property  of  a  person  other  than  the  plaintiff,  and  at  the  time  of 
the  commencement  of  the  action  the  plaintiff  had  not  the  right  to  reduce  it 
into  his  possession. 

§  1691.  Id.;  after  judgment  against  the  plaintiff. 

Where  a  chattel  is  replevied,  in  an  action  to  recover  the  same,  and  a  final 
judgment  awarding  the  possession  thereof  to  the  defendant  is  rendered,  a  sub- 
sequent action  to  recover  the  same  chattel  cannot  be  maintained  by  the  plain- 
tiff, for  the  same  cause  of  action.  But  the  judgment  does  not  affect  his  right 
to  maintain  an  action  to  recover  damages,  for  taking  or  detaining  the  same  or 
any  other  chattel,  unless  it  was  rendered  against  him  upon  the  merits. 
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A  party  whose  property  is  taken  for  a  tax  thereon  under  a  legal 
warrant  for  its  collection,  cannot  maintain  an  action  against  the 
collector  for  its  recovery  by  showing  that  it  was  illegally  imposed. 
Niagara  Elevated  Co.  v.  McNama/ra,  2  Hun,  419.  Though  a 
warrant  to  collect  a  tax  may  have  been  issued  erroneously  or 
irregularly,  if,  on  its  face,  it  gives  authority  to  collect,  replevin 
cannot  be  sustained  for  the  property  taken.  Troy  &  L.  E.  R.  Co. 
v.  Karie,  72  IST.  Y.  614;  Savacool  v.  Boughton,  5  Wend.  178. 
The  protection  extends  to  taxes  collected  under  a  law  of  Congress. 
O'Reilly  v.  Good,  42  Barb.  521.  Nor  can  personal  property,  sub- 
ject to  execution,  be  replevied,  where  an  officer  holds  it  under  a 
tax  warrant  properly  issued  against  plaintiff.  Hudler  v.  Oolden, 
36  N.  Y.  446. 

Eeplevin  lies  for  plaintiff  for  property  taken  from  his  possession 
under  process  against  a  third  party.  Jiidd  v.  Fox,  9  Cow.  259; 
Thompson  v.  Button,  14  Johns.  84;  Dewtsch  v.  Beilly,  8  Daly,  132. 
Or,  if  the  judgment  or  determination  on  which  the  process  was 
issued  was  void  for  want  of  jurisdiction,  or  of  authority  in  the 
tribunal  to  pronounce  it,  replevin  lies.  Mills  v.  Martin,  19  Johns. 
7.  An  unauthorized  levy  by  an  officer  on  personal  property, 
without  either  sale  or  removal,  is  a  trespass,  and  replevin  lies 
against  the  officer  and  plaintiff  who  directed  it  without  demand. 
Stewart  v.  Wells,  6  Barb.  79 ;  Allen  v.  Cra/ry,  10  Wend.  349 ; 
Chapman  v.  Andrews,  3  Wend.  240 ;  Masten  v.  Webh,  24  Hun,  90 ; 
Alvoord  V.  Haynes,  13  Hun,  26;  and  no  demand  is  necessary, 
Stillman  v.  Squire,  1  Den.  317.  Unlawful  interference  with  the 
property  is  sufficient  to  authorize  the  action.  Fonda  v.  Van  Home, 
15  Wend.  631 ;  Knapp  v.  Smith,  27  N.  Y.  277 ;  Neff  v.  Thompson, 
8  Barb.  213.  The  owner  may  replevy  from  one  who  has  taken  the 
goods  from  the  owner's  agent  or  servant  on  an  execution  against 
such  agent  or  servant.  Clarke  v.  Skinner,  20  Johns.  465.  As  a 
rule  goods  in  the  ciistody  of  the  law  cannot  be  replevied.  Hall  v. 
Tuttle,  2  Wend.  475.  It  is  said  it  makes  no  difference  whether  the 
execution  under  which  they  were  seized  is  satisfied.  Gardner  v. 
Camphell,  15  Johns.  401.  If  a  tax  collector  illegally  seizes  the 
property  of  one  person  to  satisfy  the  tax  of  another,  the  owner  may 
maintain  replevin  in  such  case ;  it  is  not  taken  "  by  virtue  of  a 
warrant."  Dubois  v.  Webster,  7  Hun,  371 ;  Hallock  v.  Rumsey, 
22  Hun,  89;  Lake  Shore  &  M.  S.  R.  R.  Co.  v.  Roach,  80  IST.  Y. 
339;  Neal  v.  O'Brien,  7  Hun,  371;  Stockwell  v.  Veitch,  15  Abb. 
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412.  But  as  to  the  rule  where  the  officer  finds  the  property  in  the 
possession  of  the  delinquent  tax  payer,  see  Sheldon  v.  Van  Bushirh, 
2  N.  Y.  473.  Where  the  warrant  is  not  regular  on  its  face  re- 
plevin will  lie.     Wood  v.  Orser,  25  N.  Y.  348. 

It  was  early  held,  and  has  been  steadily  maintained,  that  prop- 
erty levied  upon  by  an  officer,  when  found  in  and  taken  from  the 
possession  of  the  defendant  in  the  execution,  cannot  be  replevied 
unless  in  a  case  where  the  taking  was  tortious  and  the  officer  liable 
in  trespass ;  Thompson  v.  Button,  14  Johns.  84 ;  Panghurn  v.  Part- 
ridge, 7  Johns.  142;  and  that  illustrates  the  difference  between 
taking  on  execution  and  on  a  writ  of  replevin.  In  the  former 
case  he  is  required  to  take  only  the  property  of  the  debtor,  and  is 
a  trespasser  if  he  takes  that  of  a  stranger;  but  in  the  latter  he  is 
required  to  take  certain  specific  property,  and  is  not  a  trespasser, 
and  caimot  be  sued  for  taking  it.  His  possession  under  the  writ 
and  his  power  to  obey  it  are  thus  perfectly  protected,  and  his 
taking  is  entirely  unaffected  by  the  question  of  ownership.  First 
Nat.  Bank,  etc.,  v.  Dunn,  97  N.  Y.  149. 

The  fact  that  an  assessment  by  a  school  trustee  was  for  a  larger 
sum  than  was  authorized  by  law,  does  not  afford  a  ground  for 
replevying  chattels  taken  upon  failure  to  pay  the  tax ;  the  trustee 
having  jurisdiction  the  assessment  is  not  invalid  and  the  remedy  is 
by  certiorari.  Norris  v.  Jones,  7  Misc.  198,  56  St.  Eep.  514,  27 
Supp.  209. 

Replevin  cannot  be  maintained  to  recover  property  into  which 
money  wrongfully  obtained  from  plaintiff  has  been  converted  by 
the  wrongdoer.  The  remedy  in  such  case  is  in  equity.  Vogt  Mfg. 
&  Coach  Lace  Co.  v.  Oettinger,  88  Hun,  83,  34  Supp.  729,  68  St. 
Eep.  547. 

Where  a  sale  and  delivery  of  goods  is  procured  by  fraudulent 
representations  on  the  part  of  the  purchaser,  the  title  and  posses- 
sion passed  to  him  notwithstanding  fraud,  subject  to  the  right  of 
the  vendor  to  rescind  the  contract  of  sale,  and  where  prior  to  any 
act  on  the  part  of  the  vendor  showing  an  intent  to  rescind  such 
contract,  the  goods  had  been  levied  upon  by  virtue  of  an  attach- 
ment against  the  purchaser,  replevin  to  recover  the  goods  was  not 
maintainable.  It  seems  the  remedy  of  the  vendor  in  case  of  the 
refusal  of  the  sheriff  to  deliver  the  goods  on  demand,  is  an  action 
for  conversion.    Wise.  v.  Grant,  140  N.  Y.  593. 

Where  a  plaintiff  at  the  time  he  commences  an  action  neither 
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has  possession  nor  the  right  to  possession  of  property,  he  cannot 
maintain  replevin,  where  the  defendant  in  an  execution  had  an 
interest  in  the  property  which  was  subject  to  levy  and  sale  on  an 
execution  against  him  and  the  property  was  in  possession  of  the 
sheriff.     Savall  v.  Wauful,  21  Civ.  Pro.  R.  18. 

Where  the  property  of  a  person  is  seized  by  virtue  of  a  warrant 
of  attachment  against  another,  his  remedy  is  by  an  action  for  con- 
version, and  not  by  a  replevin  suit.  Asher  v.  Deyoe,  77  Hun,  531, 
28  Supp.  890,  citing  Wise  v.  Grant,  140  N.  Y.  593,  reversing  49 
St.  Eep.  439,  and  holding  that  where  a  sale  and  delivery  of  goods 
are  procured  by  fraudulent  representations  of  a  purchaser,  the  title 
and  possession  passed  to  him  notwithstanding  the  fraud,  subject  to 
the  right  of  the  vendor  to  rescind  the  contract  of  sale,  and  that 
replevin  is  not  maintainable  to  recover  the  goods  where  before  the 
rescission  of  such  contract  the  goods  had  been  levied  upon  by  virtue 
of  an  attachment  against  the  purchaser.  Where  goods  are  in  the 
possession  of  a  sheriff  under  a  writ  of  replevin,  an  action  to 
replevy  them  from  him  cannot  be  maintained.  McCarthy  v. 
Ocherman,  92  Hun,  19,  37  N.  Y.  Supp,  914,  73  St.  Rep.  42, 
affirmed,  154  N.  Y.  565. 

A  vendor  of  goods  cannot  maintain  an  action  of  replevin  against 
a  sheriff  who  has  seized  them  under  execution  against  the  vendee, 
where  he  did  not  rescind  the  sale  before  the  levy.  A  mere  state- 
ment to  the  vendee  of  a  belief  that  he  was  insolvent  when  he 
purchased  is  not  equivalent  to  notice  of  rescission,  nor  is  any 
rliental  determination  to  seize  the  goods,  nor  instructions  to  an 
attorney  to  do  so,  not  communicated  to  the  vendee,  effectual  to 
work  a  recission.  BorgfeUt  v.  Wood,  92  Hun,  260,  36  IST.  Y. 
Supp.  612,  71  St.  Eep.  751,  affirmed  on  opinion  below,  154  IT.  Y. 
784 ;  National  BanJc  of  Deposit  v.  Rogers,  1  App.  Div.  623,  37 
N.  Y.  Supp.  365,  72  St.  Eep.  533,  affirmed,  166  K  Y.  380. 
Plaintiff  cannot  maintain  replevin  where  he  derives  title  to  what 
is  claimed  to  be  exempt  property  from  the  judgment  debtor,  as  the 
debtor  alone  can  claim  the  exemption  and  it  ceased  upon  the  sale 
to  a  third  party.     Harris  v.  Lyman,  19  Week.  Dig.  359. 

A  steamship  company  cannot  maintain  replevin  for  tickets  in 
possession  of  sub-agents  to  whom  they  have  been  delivered  by 
defendant  with  the  assent  of  the  plaintiff.  National  Steamship 
Co.  v.  Sheahan,  13  St.  Eep.  429.  A  carrier  whose  charges  have 
been  paid  cannot  maintain  replevin  where  goods  have  been  taken 
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from  him  on  attachment  valid  on  its  face  and  levied  upon  under 
an  execution  valid  on  its  face.  Livingston  v.  Miller,  48  Hun,  232. 
The  fact  that  the  purchaser  of  goods  on  credit  knew  that  he  was 
insolvent  does  not  entitle  the  seller  to  rescind  and  replevy  the 
goods  unless  the  insolvency  was  of  such  a  hopeless  character  that 
the  purchaser  must  have  known  he  would  not  be  able  to  pay  for 
the  goods  when  the  credit  expired.    Bach  v.  Tuch,  10  Supp.  884. 

Plaintiff  leased  a  farm  with  stock  in  which  he  and  the  tenant 
were  jointly  interested ;  the  tenant  left  before  the  expiration  of  his 
term  indebted  to  plaintiff  and  to  others.  The  farm  produce  having 
been  seized  upon  attachments  plaintiff  replevied  them;  upon  the 
trial  it  did  not  appear  that  the  title  to  the  hay  and  grain  was  re- 
served to  plaintiff  and  it  did  appear  that  the  tenant  agreed  to  feed 
enough  of  it  on  the  farm  to  support  the  stock,  held,  plaintiff  was 
not  entitled  to  replevin  the  property.  Golville  v.  Miles,  38  St.  Kep. 
132. 

The  intent  of  subdivision  3  of  §  1690  was  to  exempt  from  the 
prohibition  of  that  section  cases  of  constructive  as  distinguished 
from  actual  possession,  and  to  give  the  remedy  to  the  true  owner 
where  the  possession  by  the  attachment  or  execution  was  without 
right  or  a  mere  custody  for  the  true  owner,  the  legal  possession 
being  in  him  at  the  time  of  the  seizure,  through  his  agent,  servant 
or  naked  bailee.  The  words  "  right  to  reduce  "  to  possession  were 
intended  to  cover  a  case  where  the  possession  of  the  plaintiff  was 
constructive  and  not  actual,  and  they  do  not  cover  a  case  where  the 
right  to  reduce  to  possession  was  potential  only,  and  which  required 
for  its  existence  the  doing  of  some  act  which  would  terminate  a 
legal  possession  in  another  as  owner,  and  transfer  the  right  of 
possession  to  the  plaintiff.  Wise  v.  Grant,  140  N".  Y.  593,  56  St. 
Eep.  496. 

The  provision  of  §  1691,  declaring  that  when  a  chattel  is 
replevied  and  a  final  judgment  awards  the  possession  to  the  de- 
fendant, the  judgment,  "  unless  it  was  rendered  against  him  upon 
the  merits,"  does  not  affect  plaintiff's  right  to  maintain  an  action 
to  recover  damages  for  taking  or  detaining  the  chattel,  relates 
simply  to  an  unsuccessful  plaintiff  and  a  judgment  not  obtained  on 
the  merits,  not  to  a  case  where  judgment  was  rendered  on  the 
merits  in  his  favor.  Commercial  Exchange  N.  Bank  v.  Blye,  123 
K  Y.  132. 
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ARTICLE    IV. 

AGAINST   WHOII   THE   ACTION   CAN   BE   HtATNTAINBD. 

Title  in  the  plaintiff  and  wrongful  taking  by  defendant  are  the 
requisite  substantial  facts  to  justify  replevin.  It  is  not  necessary 
to  allege  in  terms  detention  of  the  property  by  the  defendant  in 
such  case,  that  is  only  necessary  in  an  action  in  the  nature  of 
replevin  in  the  deiinet.  The  action  is  founded  upon  the  wrongful 
taking  and  can  be  maintained  although  the  defendant  before  its 
commencement  may  have  parted  with  the  possession  of  the  prop- 
erty. Hoffman  v.  Markham,  88  Hun,  18,  citing  Brockway  v. 
Bumap,  16  Barb.  309;  National  Steamship  Co.  v.  Sheahan,  122 
]Sr.  T.  465. 

The  owner  of  a  chattel  may,  in  general,  replevy  it  from  any 
person  who  has  it  in  his  possession  and  who  has  no  right  to  retain 
it  as  against  him.  It  seems  a  receiver  or  other  officer  of  the  court 
is  not  protected  against  replevin  or  other  common-law  action 
brought  by  a  third  person  claiming  paramount  title  to  property 
in  his  possession  as  receiver.  It  is  a  matter  of  course  in  such  case 
to  permit  suit  to  be  brought ;  if  the  action  has  been  brought  with- 
out such  permission  the  court  will,  if  the  conduct  of  plaintiff  has 
not  been  willful,  permit  the  action  to  proceed.  Bead  v.  Brayton, 
143  K  Y.  342. 

There  must  be  a  wrongful  detention  at  time  suit  is  brought. 
Savage  v,  Perkins,  11  How.  17.  But  the  action  may  be  main- 
tained if  the  person  has  parted  with  the  possession  for  the  purpose 
of  avoiding  the  writ.  Drake  v.  Wakefield,  11  How.  107;  Ellis  v. 
Larimer,  23  N.  Y.  264.  A  mere  neglect  to  deliver  goods  on 
demand,  if  not  actually  in  the  possession  of  defendant,  is  held  not 
sufficient  to  justify  the  action.  Hill  v.  Cavel,  1  N.  Y.  522 ;  Haw- 
Icins  V.  Hoffman,  6  Hill,  586 ;  Miller  v.  Illinois  Cent.  R.  R.  Co., 
24  Barb.  313.  As  to  when  an  action  can  be  maintained  against 
a  plaintiff  when  goods  have  been  seized  under  his  process,  and  when 
against  the  officer,  see  Smith  v.  Orser,  43  Barb.  187;  Wood  v. 
Orser,  25  'E.  Y.  345 ;  Allen  v.  Crary,  10  Wend.  349 ;  Mount  v. 
Derick,  5  Hill,  456 ;  Hunt  v.  Kane,  40  Barb.  638.  Replevin  lies 
by  the  owner  of  chattels  against  one  who  had  no  possession  or 
connection  therewith  other  than  to  direct  a  sheriff  to  levy  an 
execution  thereon  in  his  favor.  Knapp  v.  Smith,  27  N.  Y.  277. 
Though  an  assignment  has  been  made,  and  the  property  sought 
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to  be  recovered  has  passed  to  the  possession  of  the  assignee,  it  is 
proper  to  bring  the  action  of  replevin  against  him  individually,  as 
the  property  is  in  his  possession.  Hampshire  Paper  Co.  v.  Hunt, 
9  St.  Rep.  31.  A  third  person  who  makes  claim  for  property 
replevied  after  the  sheriff  has  taken  possession,  is  not  a  necessary, 
or  proper  party  to  the  action,  as  a  complete  determination  of  the 
controversy  betv^een  the  original  parties  could  be  had  without  his 
presence  or  affecting  his  rights,  and  the  order  directing  him  to  be 
brought  in  is  erroneous.  King  Co.  v.  Seed,  6  Misc.  4,  58  St.  Kep. 
116,  25  Supp.  1115. 

A  motion  by  sureties  on  an  undertaking  given  to  procure  rede- 
livery of  chattels  replevied,  to  open  a  default  and  allow  them  to  be 
substituted  in  the  replevin  action,  is  properly  denied  when  it 
appears  that  the  judgment  recovered  therein  has  been  paid. 
Clemmons  v.  Oorman,  7  Misc.  45,  27  Supp.  354,  57  St.  Rep.  61. 
The  judgment  debtor  against  whose  property  execution  was  issued 
has  an  interest  in  the  subject  of  an  action  of  replevin  against  the 
sheriff,  brought  by  a  claimant  of  goods  levied  upon,  and  the  court 
has  power  under  §  452  to  grant  his  application  to  be  allowed  to 
come  in  and  defend.  Rosenberg  v.  Salomon,  144  E".  Y.  92,  38  N". 
E.  Rep.  982,  63  St.  Rep.  62,  affirming  Rosenberg  v.  Courtney,  8 
Misc.  616,  29  Supp.  327,  60  St.  Rep.  823. 

An  undertaking  to  save  and  hold  harmless  a  sheriff  from  all 
damages  by  reason  of  a  levy  made  by  him  given  after  the  com- 
mencement of  action  to  replevy  the  goods  levied  upon  is  within 
§  1421  of  the  Code,  and  the  obligors  are  entitled  to  be  substituted 
as  defendants  in  the  action.  Hart  v.  Sexton,  11  Misc.  446,  32 
Supp.  232,  65  St.  Rep.  420.  A  substitution  of  a  defendant  in  z. 
replevin  suit  in  the  place  of  the  original  defendant  who  did  not 
reclaim  and  the  issuance  of  an  order  directing  that  the  property  be 
turned  over  to  the  defendant  so  substituted,  was  held  erroneous 
because  the  provisions  of  the  Code,  §§  1704  and  1709,  were  not 
resorted  to.  Pelham  Hod  Elevating  Co.  v.  Baggaley,  34  St.  Rep. 
691,  12  Supp.  218. 

Where  a  person  gives  direction  in  the  issuing  the  legal  process 
against  personal  property,  and  after  the  sale  thereunder  receives 
the  proceeds,  he  is  liable  therefor.  Bean  v.  Edge,  46  Super.  455. 
Replevin  lies  against  a  sheriff  who  sells  after  a  tender  of  the  full 
amount  due  on  execution.  Tiffany  v.  St.  John,  65  ]Sr.  Y.  314, 
affirming  5  Lans.  153,  and  against  a  sheriff  who  levies  on  the  right, 
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title  and  interest  of  the  execution  debtor  in  property  in  which  he 
had,  in  fact,  no  interest.  Waid  v.  Gaylord,  1  Hun,  607 ;  Alvord 
V.  Haynes,  13  Hun,  26.  Where  a  party  instigates  and  directs  an 
officer  having  a  void  attachment,  to  take  goods,  he  is  liable  though 
the  officer  has  other  like  void  process  for  others.  Wehle  v.  Butler, 
61  ]Sr.  Y.  245. 

An  officer  executing  replevin  process  is  not  protected  thereby  if 
he  takes  the  property  from  the  possession  of  any  other  person  than 
the  defendant  named  therein  or  his  agent.  Hess  v.  Sprague,  13 
Week.  Dig.  164;  Sheffield  v.  Clark,  12  Week.  Dig.  226. 

Replevin  lies  against  one  who  has  innocently  purchased  from 
one  having  no  title,  who  himself  sells  the  goods.     Boss  v.  Cassidy, 

27  How.  416.  The  action  may  be  maintained  although  defendant 
has  wrongfully  parted  with  possession  of  the  goods  before  suit 
brought.  Brockway  v.  Burnap,  16  Barb.  309,  reversing  8  How. 
188,  12  Barb.  347;  Nichols  v.  Michael,  23  IST.  Y.  264;  Latimer  v. 
Wheeler,  1  Keyes,  468 ;  Dunham  v.  Troy  Union  B.  B.  Co.,  3 
Keyes,  543,  affirming  30  Barb.  485 ;  Knapp  v.  Smith,  27  IST.  Y. 
277,  approving  A  ZZeJ^  v.  Crary,  10  Wend.  349. 

Eeplevin  for  goods  obtained  from  plaintiff  by  fraudulent  repre- 
sentations by  a  purchaser,  may  be  maintained  against  auctioneers 
having  actual  possession  of  the  goods  by  delivery  to  them  for  the 
purpose  of  sale  from  a  subsequent  purchaser  with  notice.  Gross- 
man V.  Walters,  11  Supp.  471.  Where  defendant  had  contracted 
with  plaintiff  that  he  should  appoint  certain  sub-agents  and 
furnish  them  with  tickets,  and  did  so,  and  on  the  termination  of 
the  agency  he  notified  the  sub-agents  to  return  the  tickets  to  him, 
and  returned  all  that  came  into  his  hands  to  plaintiff,  it  was  held 
replevin  was  not  maintainable  against  him.  National  Steamship 
Co.  V.  Sheahan,  122  K  Y.  461. 

Where  a  sale  is  rescinded  on  the  ground  of  fraud  and  the  sheriff 
is  in  possession  of  the  goods  without  notice  to  the  vendor  as  to  how 
he  became  so,  a  demand  upon  him  is  sufficient  for  the  purposes  of 
replevin.     Schwabeland  v.  Buchler,  8  Misc.  86,  58  St.  Rep.  831, 

28  Supp.  523.  On  a  sale  for  cash  and  where  the  purchaser  made 
a  payment  on  account  and  took  possession  of  part  of  the  goods  and 
refused  to  accept  the  remainder  or  pay  the  balance,  it  was  held, 
that  as  the  sale  was  indivisible,  the  seller  could  maintain  replevin 
to  recover  all  the  goods,  and  that  he  was  not  bound  to  restore  the 
payment  which  had  been  made  before  he  could  repossess  himself 
of  the  property.     Thompson  v.  McLean.  14  Supp.  55. 
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The  refusal  of  a  servant  to  deliver  goods  intrusted  to  him  by  his 
master  is  not  sufficient  evidence  to  maintain  replevin  against  either 
"where  a  demand  and  refusal  is  necessary,  unless  the  servant  acted 
under  the  direction  of  the  master.  Goodwin  v.  Wertheimer,  99 
IT.  Y.  149.  Proof  that  the  party  in  possession  asserts  a  title  in  a 
third  person  is  sufficient  to  justify  the  finding  of  the  refusal. 
Tuttle  V.  Hazard,  86  N.  Y.  628. 

Under  a  lease  providing  that  the  hay  raised  on  the  farm  should 
he  fed  to  the  stock  the  landlord  and  tenant  each  owning  half  the 
hay,  and  that  each  was  to  have  one-half  of  all  the  crops,  defend- 
ant's stock  and  some  of  the  hay  was  destroyed  by  fire ;  defendants 
removed  the  residue  of  their  stock,  and  all  the  hay  and  grain 
remaining ;  held,  that  since  plaintiff  was  entitled  to  possession  until 
the  end  of  the  term  under  the  lease,  defendant's  taking  was  un- 
lawful and  no  demand  was  necessary  to  perfect  plaintiff's  right  of 
action.     Adam  v.  Loomis,  8  Supp.  17. 

If  a  bailee  refuses  to  deliver  goods  to  a  bailor  because  he  intends 
to  litigate  the  title,  a  tender  of  fees  for  storage  is  not  necessaiy. 
L.  I.  Brewery  Co.  v.  Fitzpatrick,  18  Hun,  389.  In  an  action  to 
recover  goods  by  one  holding  the  title  as  security  for  advances 
against  one  who  has  acquired  the  interest  of  the  debtor,  it  is  not 
necessary  to  tender  the  amount  which  has  been  paid  on  the  debt. 
First  National  Bank  of  Toledo  v.  Shaw,  61  N.  Y.  283 ;  s.  c,  69 
IT.  Y.  624. 

Where  one  claims  to  recover  the  possession  of  property  on  the 
ground  that  it  was  only  leased,  and  defendant  claims  as  pur- 
chaser, plaintiff  must  not  only  tender,  but  must  keep  his  tender 
good  by  a  deposit  of  the  money,  or  an  offer  at  tlie  time  to  pay  into 
court.  Dodge,  v.  Ferry,  19  Hun,  277.  A  wrongdoer  can  only 
claim  to  be  made  good,  and  a  tender  of  any  sum  due  him,  by 
reason  of  payment  on  account  when  goods  obtained  by  him  by 
fraud  have  been  replevied,  is  sufficient  on  the  trial.  Schoonmaker 
V.  Kelly,  42  Hun,  299.  As  to  repayment  of  moneys  advanced 
in  such  cases,  see  Lewisohn  v.  Apple,  7  St.  Kep.  223.  And  in  case 
of  such  fraudulent  act  the  defendant,  or  his  general  assignee 
cannot  claim,  as  a  matter  of  right,  to  be  refunded  any  moneys 
advanced  or  paid  by  them  on  account  of  the  goods.  Pearse  v. 
P&ttes,  47  Barb.  276 ;  Ladd  v.  Moore,  3  Sandf.  589 ;  Kinney  v. 
Keerum,  49  IST.  Y.  172.  A  tender  of  money  or  property  received 
■upon  a  fraudulent  sale  is  not  a  condition  precedent  to  an  action  to 
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recover  possession  of  the  goods  sold,  where  such  goods  have  passed 
into  possession  of  a  third  person  other  than  a  bona  fide  purchaser 
for  value.     Dalle  v.  Reinhart,  27  St.  Eep.  944. 

Where  possession  has  been  obtained  rightfully  a  demand  before 
action  brought  must  be  alleged  and  proved,  and  a  failure  in  this 
respect  justifies  a  reversal  of  the  judgment.  Forges  v.  Cohan,  23 
Misc.  703,  52  Supp.  71. 

Where  a  decedent  held  property  as  a  bailee,  his  possession 
devolved  upon  his  executor,  vsrho  held  it  lawfully  in  the  same 
capacity.  It  became  unlawful  only  upon  demand  and  refusal  to 
deliver  the  property.  Moron  v.  Morrill,  78  App.  Div.  440,  80 
Supp.  120,  citing  Reimers  v.  Schmitt,  68  App.  Div.  299,  affirmed, 
177  K  Y.  563. 

AETICLE   V. 

WSEN  DEIIAND  OB  TENBEB  ITBCESSABY. 

Where  the  taking  is  wrongful  no  demand  is  necessary.  Moses 
V.  Walher,  2  Hilt.  536;  N.  Y.  Car  Oil  Co.  v.  Richmond,  10  Abb. 
185 ;  Pierce  v.  Van  Dyke,  6  Hill,  613 ;  Foshanf  v.  Ferguson,  5  Hill, 
154;  Sluyter  v.  Williamis,  37  How.  109;  Cummings  v.  Yorce,  3 
Hill,  282 ;  Farrington  v.  Payne,  15  Johns.  432 ;  Ross  v.  Cassidy, 
27  How.  416 ;  Stillman  v.  Squire,  1  Den.  327 ;  Talcott  v.  Belding, 
46  How.  419 ;  White  v.  Brown,  5  Lans.  78 ;  Roth  v.  Palmer,  27 
Barb.  652 ;  CormaJi  v.  Hale,  23  Wend.  463.  But  where  the  de- 
fendant came  rightfully  in  possession  of  the  property,  demand 
should  be  made  before  suit.  White,  v.  Dodds,  28  How.  197 ;  Toll- 
man V.  Turch,  26  Barb.  167;  Fuller  v.  Lewis,  13  How.  219; 
Boughton  v.  Bruce,  20  Wend.  234;  Brown  v.  Cook,  9  Johns.  361. 
Demand  is  not  necessary  for  stolen  goods  in  hands  of  innocent 
party.  Kelsey  v.  Oriswold,  6  Barb.  36 ;  Hall  v.  Robinson,  2  'N.  Y. 
295.  The  refusal  is  not  the  act  for  which  replevin  lies,  but  is  the 
evidence  of  conversion.  Rowley  v.  Brown,  18  Hun,  456;  Lock- 
wood  v.  Bull,  1  Cow.  322  ;  Jessop  v.  Miller,  1  Keyes,  321 ;  HUl  v. 
Covell,  1  N.  Y.  523 ;  Bristol  v.  Burt,  7  Johns.  254 ;  Purves  v. 
Moltz,  5  Rob.  653.  Where  defendant  fraudulently  obtains  pos- 
session of  the  goods  no  demand  is  necessary.  Foshay  v.  Fer- 
guson, 5  Hill,  158.  Where  an  officer  seizes  property  of  one  who  is 
a  stranger  to  his  process,  no  demand  is  necessary.  Alvord  v. 
Eaynes,  13  Hnn,  26;  Masten  v.  Webb,  24  Hun,  90.  Demand 
must  be  made  before  suit  brought,  and  of  one  having  custody  of  the 
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goods  and  who  is  able  to  deliver  them.  Andrews  v.  Shattuch,  32 
Barb.  397;  Whitney  v.  Slauson,  30  Barb.  276;  Cummings  v. 
Vorce,  3  Hill,  282 ;  Boughton  v.  Bruce,  20  Wend.  234.  And  where 
the  plaintiff's  case  depend!)  upon  a  wrongful  detention,  without  a 
wrongful  taking,  an  averment  in  the  complaint  of  a  demand  and 
refusal  is  necessary.  Schofield  v.  \Whitelegge,  49  N.  Y.  259, 
distinguishing  Levin  v.  Bussell,  42  N.  Y.  251.  See  Treat  v. 
Hatliorn,  3  Hun,  646,  as  to  the  rule  in  the  two  cases.  The 
former  case  is  approved  as  is  also  8outhwick  v.  First  National 
Banic,  84  IST.  Y.  420;  in  Goodwin  v.  Wertheimer,  99  K  Y.  149, 
which  latter  case  is  cited  in  Castle  v.  Corn  Exchange  Bank,  148 
K  Y.  126. 

Where  plaintiff  has  been  deprived  of  his  property  by  defendant's 
illegal  act  no  demand  is  necessary.  McCoon  v.  Geits,  5  Week. 
Dig.  486.  Where  property  is  taken  after  notice  that  it  belonged 
to  plaintiff,  a  demand  is  not  necessary  before  suit.  Hallett  v. 
Carter,  19  Hun,  629.  A  sale  on  execution  of  goods  seized  under 
attachment  and  assigned  by  the  owner  subject  to  the  attachment 
is  a  conversion  without  demand.  Hicks  v.  Cleveland,  48  N.  Y. 
84.  No  demand  is  necessary  of  a  defendant  who  is  not  a  bofM  fide 
purchaser.  Salwmon  v.  Van  Fraag,  2  Week.  Dig.  28.  But  there 
must  be  a  demand  and  refusal  before  a  purchaser  at  a  sheriff's  sale 
in  good  faith,  under  an  execution,  of  goods  in  the  possession  of 
the  judgment  debtor,  is  liable  to  an  action  by  the  true  owner. 
Bawley  v.  Brown,  18  Hun,  456;  Oillett  v.  Roberts,  57  N.  Y.  28. 
Where  an  agreement  is  made  to  receive  milk  in  cans  and  return 
the  cans,  a  failure  to  so  return  does  not  show  conversion  unless  a 
demand  is  proved.  Byerson  v.  Kauffield,  13  Hun,  389.  Mere 
non-delivery  does  not  constitute  a  conversion,  but  a  denial  of  right 
or  title  on  demand  does.  Nelson  v.  Neil,  12  Week.  Dig.  154.  A 
demand  need  not  be  in  any  particular  form.  It  is  sufficient  if  the 
owner  assert  his  title  and  his  desire  to  reclaim  his  property. 
Tuttle  v.  Hazard,  86  N.  Y.  628.  As  to  what  is  not  a  sufficient 
demand  before  suit,  see  Wheeler  v.  Allen,  51  N.  Y.  37.  And 
where  demand  is  necessary,  it  is  sufficient  if  made  by  sheriff  before 
service  of  papers.  Woodcock  v.  Boherts,  66  Barb.  498.  If,  on 
demand,  the  defendant  offers  to  unconditionally  return  the  prop- 
erty, the  object  of  the  suit  is  already  attained  and  replevin  will  not 
lie.  Sawage  v.  Ferkins,  11  How.  17.  If  property  is  delivered  to 
plaintiff  before  service  of  summons,  etc.,  suit  will  not  lie.    Daws- 
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V.  Green,  3  How.  377 ;  Nosser  v.  Corwin,  36  How.  540 ;  Christie,  v. 
Corhett,  34  How.  19.  As  to  what  constitutes  a  demand  and  refusal, 
see  Richards  v.  Pitts  Agricultural  Worhs,  37  Hun,  1,  followed, 
Mather  v.  Freelove,  3  St.  Eep.  424. 

Where  goods  have  been  sold  through  the  fraudulent  representa- 
tion of  the  buyer  as  to  his  solvency,  the  seller  cannot  maintain  an 
action  to  recover  them  against  the  innocent  assignee  of  creditors  of 
the  buyer  without  proving  a  demand  on  the  assignee  of  the  goods, 
and  his  refusal  to  comply,  and  its  necessity  is  not  dispensed  with 
by  the  claim  in  defendant's  answer  that  he  owns  the  goods  or 
because  he  retook  them  from  the  sherifi.  Goodwin  v.  Goldsmith, 
49  Super.  Ct.  101,  and  cases  cited. 

In  an  action  brought  against  an  assignee  to  recover  goods  fraudu- 
lently obtained  by  his  assignor,  a  demand  and  refusal  must  be 
alleged  and  proved.  Cuwiskeny  v.  Lewis,  15  St.  Rep.  364,  citing 
Goodwin  v.  Wertheimer,  99  IST.  Y.  149.  Proof  of  demand  by 
attorney  is  sufficient  where  no  question  as  to  his  authority  is  made 
and  the  defendant  refuses  to  deliver  on  ground  of  ownership. 
Brooks  V.  Conner,  10  Daly,  183.  A  demand  for  a  return  of  goods 
is  not  a  condition  precedent  to  the  maintenance  of  the  action  of 
replevin  against  one  who  wrongfully  took  possession  of  them. 
Coie  V.  Carl,  82  Hun,  360,  31  Supp.  565,  64  St.  Rep.  155; 
Schwabeland  v.  Holohan,  10  Misc.  176,  62  St.  Rep.  518,  30  Supp. 
910,  citing  Hasten  v.  Webb,  24  Hun,  90 ;  Stillman  v.  Squires,  1 
Den.  327. 

Where  goods  are  wrongfully  taken  from  the  possession  of  the 
true  owner,  and  thereafter  stored  by  the  taker  with  a  warehouse- 
man, who  accepts  them  innocently,  the  demand  of  the  latter  is  not 
a  condition  precedent  to  the  maintenance  of  replevin  by  the  true 
owner.  Milligan  v.  Brooklyn  Warehouse,  34  Misc.  55,  68  Supp. 
744.  In  opinion,  Gaynor,  J.,  held  chapter  663,  §  2,  Laws  1895, 
unconstitutional. 

Where  defendant  admits  that  he  sold  the  chattels,  attempting  to 
justify  his  act,  it  is  not  necessary  for  plaintiff  to  prove  demand 
before  bringing  suit.  Torres  v.  Rogers,  28  Misc.  176,  58  Supp. 
1104.  A  sufficient  demand  to  support  replevin  on  a  chattel  held  by 
defendant  under  a  contract  of  conditional  sale,  is  not  shown  by 
proof  of  a  demand  on  persons  not  having  the  custody  or  control  of 
the  property.  Heinrich  v.  Van  Wrickler,  80  App.  Div.  250,  80 
Supp.  226. 
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Where  a  general  assignee  became  possessed  of  chattels  alleged  to 
have  been  obtained  by  his  assignor  through  fraud,  possession  by  the- 
assignee  is  lawful,  and  a  demand  and  refusal  must  be  shown  in 
order  to  make  his  possession  tortious  and  support  an  action  of 
replevin.  Wolff  v.  Zeller,  27  Misc.  646,  58  Supp.  608,  citing 
Goodwin  v.  Wertheimer,  99  N.  Y.  149.  Wolff  v.  Zeller  was 
reversed,  31  Misc.  255,  64  Supp.  129,  holding  that  where  parties 
to  the  sale  of  chattels  procured  by  a  fraud,  rescind  before  the 
vendee  makes  a  general  assignment,  the  title  reverts  to  the  vendor 
provided  no  rights  of  the  creditors  of  the  vendee  are  concerned, 
the  possession  of  the  vendee  is  that  of  the  vendor,  and  the  latter 
may  recover  the  chattels  of  the  general  assignee  without  demand 
made  of  him.  This  holding  is  based  upon  the  ground  that  if  the 
rescission  occurred  before  the  general  assignment,  demand  was 
unnecessary,  as  the  assignee  became  entitled  to  the  possession  of 
such  property  only  as  the  assignor  had  title  to  at  the  time  of  the 
assignment.  Citing  National  Bank  v.  Hubbell,  117  IsT.  Y.  398. 
Defendant's  assignor  had  absolutely  no  title  at  the  time  of  the 
assignment,  and  the  assignee  could  not  acquire  rights  not  pos- 
sessed by  his  assignor.  Citing  Goodwin  v.  Wertheimer,  99  N.  Y. 
149. 

Where  replevin  is  brought  for  a  piano  in  possession  of  defendant 
under  a  contract  of  conditional  sale  from  plaintiff,  a  demand  for 
the  return  of  the  chattel  is  necessary  before  bringing  the  action. 
Eeinrich  v.  Van  Wrickler,  80  App.  Div.  250,  80  Supp.  226. 

When  defendant  is  in  lawful  possession  of  the  chattel  under 
conditional  contract  of  sale,  a  demand  for  the  property  is  a  pre- 
requisite to  maintaining  replevin,  and  a  demand  for  the  money 
alone  is  not  sufficient.  Moran  v.  Ahhott,  26  App.  Div.  570,  50 
Supp.  337. 

In  Hall  v.  Bassler,  96  App.  Div.  96,  88  Supp.  1039,  judgment 
was  reversed  for  damages  for  the  detention  of  a  chattel  which  came 
lawfully  into  defendant's  possession  by  reason  of  failure  to  prove 
demand. 

A  conversation  between  attorneys  at  a  time  when  a  demand  could 
lawfully  be  made,  but  in  continuance  of  negotiations  based  upon  a 
previous  demand,  was  held  not  to  constitute  a  refusal  which  would 
dispense  with  the  necessity  of  a  demand  for  the  property  before 
bringing  replevin.  Delahurdy  v.  Hake,  20  App.  Div.  430,  46 
Supp.  929. 
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In  an  action  for  the  possession  of  an  article  or  its  value,  if 
plaintiff  was  entitled  to  it,  and  delivery  to  him  was  withheld,  a 
formal  demand  is  not  necessary  before  suit.  Doughtery  v. 
Neville,  108  App.  Div.  89,  95  Supp.  806,  affirmed,  186  N.  Y.  578. 

Scofield  V.  Whitelegge,  49  N.  Y.  259,  holds  that  the  complaint 
must  show  a  right  of  property  and  of  possession  in  the  plaintiff, 
and  that  an  allegation  of  wrongful  detention  is  not  sufficient ;  that 
the  latter  allegation  is  a  conclusion  of  law,  the  former,  the  facts 
upon  which  it  is  based ;  that  the  facts  must  be  pleaded,  and  with- 
out them  the  conclusion  of  law  is  an  immaterial  statement.  The 
rule  was  further  laid  down  that  where  the  plaintiff's  case  depends 
upon  wrongful  detention,  without  wrongful  taking,  an  averment 
in  the  complaint  of  a  demand  and  refusal  is  necessary.  Seifret  v. 
Kraft,  13  Civ.  Pro.  K.  321. 

ARTICLE  VI. 

ELECSnON  OF  BEMEBIES. 

The  remedy  by  way  of  replevin  is  inconsistent  with  an  action 
for  conversion  or  with  an  affirmance  of  a  contract  for  purchase  of 
goods  obtained  by  fraud.  Seymour  v.  Yan  Curen,  18  How.  94  ;• 
Dows  V.  Oreen,  32  Barb.  490 ;  Morris  v.  Bexford,  18  N.  Y.  552 ; 
Bank  of  Beloit  v.  Beale.,  34  'N.  Y.  473.  When  the  owner  of  per- 
sonal property  has  been  deprived  of  it  by  the  wrongful  acts  of  a 
stranger  amounting  to  conversion,  two  courses  are  open  to  him  — 
he  may  sue  in  conversion  to  recover  the  value  of  the  property,  or 
in  replevin  to  recover  the  property  itself  and  damages  for  its 
withholding,  but  he  cannot  simultaneously  pursue  both  remedies. 
Baumann  v.  Jefferson,  4  Misc.  147,  23  Supp.  685,  citing  Van 
Orden  v.  Van  Orden,  10  Johns.  30;  Winter  v.  Livingston,  13 
Johns.  54;  Oatman  v.  Taylor,  29  N.  Y.  649;  Rodermund  v. 
Clark,  46  K  Y.  354;  Bridgford  v.  Crocker,  60  N.  Y.  627;  Moller 
V.  Tuska,  87  N.  Y.  166 ;  Linden  v.  Fritz,  3  Am.  L.  J.  421 ;  Bene- 
dict V.  Bamk,  4  Daly,  171 ;  Becker  v.  Walworth,  45  Ohio  St.  169 ; 
Tate  V.  Liggat,  2  Leigh,  84 ;  Lane.  v.  Lutz,  1  Keyes,  203 ;  Morris 
V.  Bexford,  18  N.  Y.  552;  Blessey  v.  Kearney,  24  La.  Ann.  289; 
Philadelphia,  etc.,  Co.  v.  Howa/rd,  13  How.  (IJ.  S.)  307.- 

An  action  against  a  carrier  to  recover  damages  for  failure  to 
deliver  goods  cannot  be  converted  into  an  action  of  replevin. 
Brookstone  v.  Westcott  Express  Co.,  29  Misc.  634,  61  Supp.  72. 
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AKTICLE  VII. 

WHEN  AND  FOR  WHAT  ARTICLES  REPLEVIN  LIES. 

Subd.  I .    When  action  lies  and  for  what  articles,  1 904. 
Subd.  2.   Right  of  assignee  to  maintain  action,  1919. 
§  1692.   Id.;  by  an  assignee,  1919. 

Sub.  1.    When  Action  Lies  and  for  What  Articles. 

Where  goods  are  obtained  by  fraud  the  owner  can  sustain 
replevin  against  the  fraudulent  purchaser  so  long  as  the  goods  are 
in  possession  of  such  purchaser.  Cary  v.  Hotaling,  1  Hill,  311 ; 
Yan  Gleef  v.  Fleet,  15  Johns.  149 ;  Lloyd  v.  Brewster,  4  Paige, 
537;  Acker  v.  Campbell,  23  Wend.  372;  Malcolm  v.  Loveridge, 
13  Barb.  372 ;  Andrews  v.  Diettrich,  14  Wend.  32 ;  Delin  v.  8tohl, 
2  Civ.  Pro.  R.  222 ;  Keyser  v.  Harheck,  3  Duer,  373 ;  Allison  v. 
Matthieu,  3  Johns.  235 ;  Ash  v.  Putnam,  1  Hill,  302 ;  McKnight 
V.  Morgan,  2  Barb.  171 ;  Nichols  v.  Pinner,  18  N.  Y.  295.  See 
latter  case  as  to  rights  of  an  innocent  purchaser.  The  rule  is  that 
a  seller  of  merchandise,  having  no  title,  can  convey  none.  Wil- 
liams V.  Merle,  11  Wend.  80 ;  Ash  v.  Putnam,  1  Hill,  302 ;  Boss  v. 
Cassidy,  27  Hovy.  416;  Spaulding  v.  Brewster,  50  Barb.  142;  Ely 
v.  Ehle,  3  K  Y.  506 ;  Linnen  v.  Cruger,  40  Barb.  633 ;  Brower  v. 
Peabody,  13  N.  Y.  121 ;  Saltus  v.  Everett,  20  Wend.  267;  Nash  v. 
Mosher,  19  Wend.  433 ;  Cohh  v.  Dows,  10  K  Y.  335.  A  general 
assignee  is  not  an  innocent  purchaser,  Barrett  v.  Warner,  3  Hill, 
350;  nor  one  who  takes  goods  in  payment  of  a  pre-existing  debt. 
Coddington  v.  Bay,  20  Johns.  637 ;  Durell  v.  Haley,  1  Paige,  492 ; 
Adams  v.  Smith,  5  Cow.  280. 

The  rule  is,  however,  laid  down  in  Stevens  v.  Brennan,  79  IST.  Y. 
254,  as  follows :  Where  a  sale  of  goods  has  been  induced  by  fraud 
on  the  part  of  the  vendee,  the  vendor  may  reclaim  and  take  them 
from  the  possession  of  any  one  except  from  a  tranferee  in  good 
faith  and  for  a  valuable  consideration  paid  at  the  time  of  the 
transfer.  A  transfer,  by  the  fraudulent  purchaser,  as  security  for 
or  in  payment  of  a  fraudulent  debt  does  not  make  the  transferee  a 
bona  fide  purchaser,  within  the  rule,  so  as  to  hold  the  goods  against 
the  vendor.  In  a  suit  by  such  vendor  to  recover  the  goods  from  one 
claiming  title  under  the  fraudulent  vendee,  the  burden  is  upon  the 
latter  of  showing  that  he  is  a  purchaser  in  good  faith  and  for 
value,  citing  the  rule  that  there  must  be  a  fresh  consideration  at 
time  of  transfer.  Root  v.  French,  13  Wend.  570 ;  Weaver  v.  Bar- 
den,  49  ]Sr.  Y.  286.     In  Parker  v.  Conner,  93  N.  Y.  118,  it  is 


EEPLEVIN.  1905 

held  that  in  order  to  render  a  sale,  for  a  valuable  consideration  of 
personal  property  paid  at  the  time  of  sale  and  taken  into  the  actual 
possession  of  the  vendee,  invalid  as  against  the  creditors  of  the 
vendor,  it  is  necessary  to  show  that  the  vendee  had  actual  knowl- 
edge or  belief,  or  at  least,  actual  suspicion  that  the  sale  was  being 
made  with  intent,  on  the  part  of  the  vendor,  to  defraud  his  cred- 
itors. This  case  and  V9  IST.  Y.  254,  supra,  are  cited  and  followed 
in  Mather  v.  Freelove,  3  St.  Kep.  424.  In  Davis  Sewing  Machine 
Co.  V.  Best,  105  IST.  Y.  59,  it  was  held  that  a  party  purchasing 
commercial  paper,  which  in  some  particulars  remains  incomplete 
and  imperfect,  does  not  acquire  the  character  of  a  hona  fide  holder, 
and,  it  seems,  cannot  maintain  replevin  therefor;  that  replevin 
cannot  be  maintained  for  paid  check.  Burnett  v.  Selling,  70 
]Sr.  Y.  492. 

Where  goods  have  been  feloniously  taken,  the  owner  may  recover 
them  in  the  hands  of  an  innocent  party,  and  this  whether  the 
taker  has  been  convicted  or  not.  Hoffman  v.  Carow,  20  Wend. 
21;  s.  c,  22  Wend.  285;  Florence  Sewing  Machine  Co.  v.  War- 
ford,  1  Sweeney,  433 ;  Gordon  v.  Hostetter,  37  E".  Y.  99.  One 
tenant  in  common  of  personal  property  cannot  maintain  replevin 
against  the  other  to  acquire  its  possession.  Bussell  v.  Allen,  13 
N.  Y.  173 ;  Wilson  v.  Beed,  3  Johns.  177 ;  Bogers  v.  Arnold,  12 
Wend.  30;  Walker  v.  Spring,  5  Hun,  107;  Davis  v.  Lottich,  46 
jST.  Y.  393;  Hudson  v.  Swan,  83  IST.  Y.  552.  Where  one  tenant 
in  common  brought  replevin  against  the  bailee  of  another  joint 
owner,  held,  that  the  defendant  was  entitled  to  a  verdict  and  judg- 
ment for  the  full  value  of  the  property,  on  waiving  judgment  for 
its  return.     Bussell  v.  Allen,  13  N.  Y.  173,  supra. 

It  seems  that  replevin  for  the  unlawful  taking  lies  only  where 
trespass  might  be  brought  and  does  not  lie  by  an  owner  of  real 
nrorierty  to  recover  bark  cut  therefrom  by  defendant  unless  the 
plaintiff  was  in  possession  or  the  lands  were  unocupied.  ShattucJc 
V.  Bascom,  55  Hun,  14,  9  Supp.  934,  28  St.  Kep.  333. 

The  owner  of  lands,  however,  has  such  constructive  possession 
as  will  authorize  him,  in  the  absence  of  an  adverse  possession,  to 
maintain  replevin  for  logs  cut  thereon.  Weeks  v.  Martin,  10 
Supp.  656;  s.  c,  32  St.  Eep.  811.  Where  plaintiff  was  in  posses- 
sion of  chattels  under  a  fraudulent  chattel  mortgage  he  was  held  to 
be  entitled  to  maintain  the  action  against  a  sheriff  who  had  seized 
them  on  execution  against  the  mortgagor,  where  it  appeared  the 
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mortgagor  had  made  a  general  assignment.  In  such  case  possession 
is  suiScient  to  maintain  the  action  against  one  who  can  show  no 
better  title.  Ouilford  v.  Millsj  57  Hun,  493.  See,  in  connection 
with  this  case,  §  1723  and  cases  there  cited. 

Where  property  in  which  two  persons  have  an  interest,  one  as 
the  owner,  the  other  a  special  property,  either  can  maintain  an 
action  and  recover  the  full  value  of  the  property,  and  the  recovery 
by  one  bars  the  recovery  by  the  other.  Baxter  v.  Wesley,  24  St. 
Kep.  57.  Plaintiff  may  maintain  replevin  where  he  had  delivered 
a  promissory  note  to  defendant  as  collateral  security  and  defendant 
had  again  pledged  it  for  his  own  indebtedness  a  transfer  of  the  note 
and  inability  to  deliver  it  on  demand  is  conversion  by  defendant. 
Ertell  V.  De  Pennevet,  14  Civ.  Pro.  K.  336.  So  where  a  party 
holds  tickets  for  another  which  he  refuses  to  deliver  on  demand,  the 
owner  may  maintain  replevin.  Nat.  Steam  Ship  Co.  v.  Sheahan, 
13  St.  Eep.  429. 

When,  in  an  action  of  replevin  for  the  possession  of  several 
chattels,  the  defendant,  in  his  answer,  claims  absolute  title  to  some 
of  the  chattels  and  demands  judgment  therefor,  and  serves  an  offer 
of  judgment  in  favor  of  the  plaintiff  for  all  the  chattels  in  suit 
except  those  claimed  in  the  answer,  and  the  offer  is  accepted  and 
judgment  entered  accordingly,  the  title  of  the  defendant  to  the 
chattels  claimed  in  his  answer  and  excepted  from  his  offer  is  exclu- 
sively established,  and  the  plaintiff  is  estopped  from  asserting  title 
thereto  in  another  action  of  replevin  subsequently  brought  against 
him  by  the  original  defendant  to  recover  possession  of  such  excepted 
chattels,  if  retained  by  the  original  plaintiff  under  his  preliminary 
requisition  in  the  original  action.  Shepherd  v.  Moodhe,  150  IST. 
Y.  183,  reversing  8  Misc.  607. 

In  the  absence  of  explanation,  the  fact  that  goods  were  sold  on 
credit  on  the  representation,  among  others,' that  the  vendee  owed 
no  one  but  the  vendor,  and  that  three  days  later  he  confessed 
judgment  to  two  persons  not  disclosed  to  the  vendor,  entitles  the 
latter  to  rescind  the  sale  and  maintain  an  action  to  recover  posses- 
sion of  the  goods.  Schwabeland  v.  Buchler,  8  Misc.  86,  58  St. 
Eep.  831,  28  Supp.  523. 

Where  goods  obtained  by  fraud  have  been  levied  upon  by 
virtue  of  an  attachment  against  the  vendee  before  any  act  of 
rescission  on  the  part  of  the  vendor,  the  latter  upon  rescinding 
cannot  maintain  replevin  for  the  goods  but  is  remitted  to  an  action 


EEPLEVIIT.  1907 

for  conversion.  Wise  v.  Grant,  140  IST.  Y.  593,  36  N.  E.  Rep. 
1078,  56  St.  Rep.  496.  The  amendment  of  1894  to  §  1690  of  the 
Code  was  not  retroactive  and  did  not  affect  cases  pending  at  the 
time  of  its  passage.  National  Park  Bank  v.  Ooddard,  9  Misc. 
626,  30  Supp.  417,  62  St.  Rep.  207,  affirmed,  87  Hun,  487,  34 
Supp.  1144,  affirmed,  156  K  Y.  657. 

Where  plaintiff  brought  replevin  against  the  county  clerk  for 
certificates  of  deposit  payable  to  him  and  not  indorsed  and  his 
proceedings  were  stayed  until  the  representatives  of  a  decedent 
to  whose  estate  it  was  claimed  they  belonged,  were  brought  in  as 
defendants,  it  appearing  that  the  certificates  had  been  given  to 
the  clerk  by  order  of  the  court  in  an  action  brought  by  plaintiff 
to  recover  the  amoiint  of  the  certificates  from  the  bank  which 
issued  them,  which  alleged  that  they  were  in  the  possession  of 
one  who  retained  them  as  the  property  of  his  deceased  wife,  who 
brought  them  into  court  under  a  subpoena;  held,  that  it  must  be 
assumed  that  plaintiff  was  the  owner,  that  claiming  by  paramount 
title  he  could  have  replevin  for  possession  of  the  certificates,  and 
that  the  order  for  their  retention  by  the  clerk  was  unauthorized. 
Bead  v.  Brayton,  143  E".  Y.  342,  citing  Corn  Exchange  Bank  v. 
Blye,  101  N.  Y.  303. 

The  court  has  no  authority  to  impound  securities  produced  under 
a  subpoena  by  one  not  a  party  to  the  action,  and  where  it  does  so  an 
action  of  replevin  may  be  maintained  by  the  true  owner  against  the 
clerk  to  recover  possession  of  such  security.  Read  v.  Brayton,  143 
K  Y.  342,  38  E".  E.  Rep.  261,  62  St.  Rep.  333.  Where  goods  are 
sold  for  cash  and  the  vendee  after  obtaining  possession  refuses  to 
pay  for  a  portion  of  them,  the  vendor  may  maintain  replevin  for 
such  portion.     Thompson  v.  McLean,  10  Supp.  411. 

Where  property  is  sold  under  a  contract  giving  the  vendor  the 
right  to  take  possession  at  any  time  before  the  date  fixed  for  pay- 
ment if  he  deems  himself  insecure,  is  seized  under  an  execution 
against  the  vendee,  the  vendor  may  maintain  an  action  to  recover 
its  possession.  Payne  v.  Batterman,  22  Week.  Dig.  109.  A 
reversal  of  a  judgment  in  an  action  in  which  an  attachment  has 
been  issued  annuls  the  title  of  the  purchaser  on  execiition  and 
entitles  the  owner  to  receive  it  back.  The  owner  of  property  sold 
on  execution  against  one  who  had  merely  a  personal  license  to  use 
it,  but  no  title  as  lessee  or  otherwise,  can  maintain  an  action  to 
recover  against  any  one  into  whose  possession  it  comes.    Beinmiller 
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v.  Skidmore,  1  Lans.  161.  The  plaintiff,  in  order  to  maintain 
replevin,  must  show  that  he  was  entitled  to  possession  at  the  time 
of  the  commencement  of  the  action.  Wheeler  v.  Vanderveer,  88 
Hun,  233,  84  Supp.  799,  68  St.  Eep.  721.  If  an  insolvent 
purchases  goods,  concealing  his  insolvency  and  intending  not  to  pay 
for  them,  the  property  does  not  pass  and  the  vendor  may  reclaim 
them.     Thomas  v.  Snyder,  77  Hun,  365. 

When  land,  on  which  a  crop  was  growing,  was  devised  in  such  a 
way  as  to  convey  it  to  two  or  more  devisees,  an  action  may  be 
maintained  by  one,  to  recover  his  proportion  of  the  crop,  without 
joining  the  other  owners.  Stall  v.  Wilbur,  77  N.  Y.  158.  Where 
the  goods  are  the  joint  property  of  several,  all  must  join  in  replevin. 
Decker  v.  Livingston,  15  Johns.  479 ;  Colion  v.  Mott,  15  Wend. 
619;  Demott  v.  Hagermcm,  8  Cow.  220. 

Where  stock  was  borrowed  by  one  defendant  for  the  purpose  of 
obtaining  a  loan  thereon,  and  afterwards  he  purchased  an  undi- 
vided half  interest  in  the  stock  from  the  lender  who  subsequently 
sold  all  his  interest  therein  to  plaintiff's  intestate,  it  was  held  there 
was  no  basis  for  replevin  by  plaintiff  as  co-tenant  in  common. 
Barrowcliffe  v.  Cummins,  66  Hun,  1,  49  St.  Eep.  776,  20  Supp. 
787.  An  action  will  not  lie  to  recover  damages  for  the  depreciation 
in  value  of  property  which  has  been  the  subject  of  an  action  of 
replevin  after  judgment  in  favor  of  the  plaintiff  and  pending  an 
appeal  and  affirmance  thereof.  Commerce  Exchange  Nat.  Bank 
V.  Blye,  123  ]Sr.  Y.  132,  reversing  56  Hun,  403,  31  St.  Kep.  469, 
10  Supp.  151. 

Where  it  was  shown  that  plaintiff's  assignor  and  another  had 
before  the  replevin  suit,  obtained  an  injunction  against  defendant 
disposing  of  the  property  in  question  which  was  in  force  when 
plaintiff  made  his  demand,  it  was  held  there  was  no  unlawful  de- 
tention and  the  original  taking  having  been  lawful  replevin  would 
not  lie.  Sherman  v.  Jenkins,  70  Hun,  593,  53  St.  Kep.  780,  24 
Supp.  186.  Keplevin  will  not  lie  against  the  vendee  of  goods 
fraudulently  purchased,  where  before  the  demand  for  the  return 
and  before  the  commencement  of  the  action,  they  have  been  taken 
from  him  by  process  legal  as  to  him,  namely,  in  execution,  and  not 
by  any  voluntary  act  on  his  part.  Sinnoii  v.  Feiock,  165  IS.  Y. 
444,  collating  authorities  on  the  subject.  Replevin  will  not  lie 
to  enforce  an  equitable  lien  on  a  liquor  tax  certificate.  Anchor 
Brewing  Co.  v.  Burns,  32  App.  Div.  272,  52  Supp.  1005. 
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An  action  cannot  be  maintained  against  an  infant  to  recover 
possession  of  an  engagement  ring,  after  the  engagement  has  been 
broken.     Stromberg  v.  Bubenstein,  19  Misc.  647,  44  Supp.  405. 

A  defendant  whose  possession  was  lawful,  and  who  parted  with 
the  same  before  the  commencement  of  the  action,  is  not  liable  in 
replevin.  Murray  v.  Lese,  86  Supp.  581.  Where  the  consignee 
of  goods  had  the  right  to  sell  them,  the  consignor  cannot  replevin 
the  goods  from  a  bona  fide  purchaser.  Frischman  v.  Mandell,  26 
Misc.  820,  56  Supp.  1029. 

Where  possession  of  a  chattel  has  been  delivered  unconditionally 
by  the  seller  to  the  purchaser,  and  such  purchaser  has  transferred 
to  another  its  legal  title,  replevin  against  the  latter  by  the  receiver 
of  the  original  seller  will  not  lie  on  the  theory  that  the  conditions 
on  which  the  property  was  first  sold  and  delivered  had  not  been 
complied  with,  any  remedy  being  in  equity  for  rescission  of  con- 
tract. Gilroy  v.  Everson  Hickok  Co.,  103  App.  Div.  574,  93 
Supp.  132. 

A  vendor  who  has  sold  to  an  insolvent,  who  did  not  intend  to  pay, 
may  rescind  the  sale,  and  recover  the  goods  from  one  who  pur- 
chased them  from  the  vendee  with  knowledge  of  the  original  fraud. 
Such  knowledge  need  not  be  shovni  by  direct  proof,  but  may  be 
inferred  from  the  surrounding  circumstances.  Gowing  v.  Warner, 
30  Misc.  593,  62  Supp.  793,  affirming  29  Misc.  593,  61  Supp. 
500. 

Where  goods  were  delivered  by  plaintiff  for  examination  under 
an  option  to  purchase,  and  before  the  exercise  of  the  option  were 
attached  as  the  property  of  the  holder,  held,  plaintiff  had  a  right  to 
reduce  them  to  possession  at  the  time  of  the  attachment  and  could 
maintain  replevin  against  the  sheriff.  Klee  v.  Orant,  4  Misc.  88, 
53  St.  Eep.  77,  23  Supp.  855,  reversing  2  Misc.  412,  51  St.  Kep. 
117,  21  Supp.  1010. 

Eeplevin  will  lie  by  a  vendor  against  a  vendee  who  has  purchased 
goods  conditionally  and  failed  to  fulfill  the  conditions  of  sale, 
or  where  a  vendee  obtained  possession  of  goods  with  intent  to 
defraud.  Russell  v.  Minor,  22  Wend.  659;  Leven  v.  Smith,  1 
Den.  571 ;  Smith  v.  Lynes,  5  K  Y.  41 ;  Ball  v.  Naylor,  18  N.  Y. 
588;  Nichols  v.  Michael,  23  N.  Y.  264;  Morris  v.  Bexford,  18 
N.  T.  552 ;  Wilson  v.  Nason,  4  Bosw.  155 ;  Hunter  v.  H.  B.,  etc., 
Co.,  20  Barb.  493.  Where  goods  are  bought  by  sample,  and  on 
receipt  the  defendant  refused  to  pay  for  them  on  the  ground  that 
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they  were  not  like  the  sample,  and  refused  to  return  the  goods, 
held,  replevin  would  lie.     Oshom  v.  Gantz,  60  N.  Y.  540. 

A  conditional  seller,  who  has  a  right  to  the  possession  of  the 
goods  at  any  time  even  before  maturity  of  the  claim,  may  replevin. 
Payne  v.  Balleston,  22  Week.  Dig.  109.  A  conditional  vendee  who 
is  in  default  has  not  title  or  right  of  possession  and  cannot  main- 
tain an  action  of  replevin.  Iserman  v.  Conklin,  21  Misc.  194,  47 
Supp.  107.  On  a  conditional  sale  no  title  passes  until  payment  is 
made,  and  the  vendee  can  confer  no  title  to  transferees  unless  they 
are  iona  fide  purchasers.  Ryan  v.  Wollowitz,  25  Misc.  498,  54 
Supp.  988. 

The  fact  that  the  vendor  took  from  the  consignee  an  instrument 
providing  for  the  retention  of  title  to  the  goods  until  accounted  for 
is  not  available  to  the  vendor,  where  he  did  not  comply  with  the 
requirements  of  the  statute.  Oerher  v.  Mandel,  26  Misc.  825,  56 
Supp.  1030.  Delivery  of  a  bill  of  lading  to  one  discounting  a 
draft  against  the  merchandise  it  represents,  passes  the  title  to  the 
merchandise  subject  only  to  its  being  divested  by  payment  of  the 
draft,  and  enables  the  one  taking  it  to  maintain  replevin.  Saither 
Banking  Co.  v.  Hartwig,  23  Misc.  89,  51  Supp.  677. 

Where  goods  have  been  consigned  for  sale  on  commission,  a 
consignor  may  replevy  the  goods  from  one  to  whom  the  consignee 
had  assigned  such  goods  in  payment  of  an  existing  indebtedness. 
Charles  Childs  &  Son  v.  Waterloo  Wagon  Co.,  37  App.  Div.  242, 
57  Supp.  520,  affirmed  without  opinion,  167  N.  Y.  576. 

Plaintiif  cannot  succeed  in  replevin  unless  he  proves  title  to  the 
specific  property  which  he  seeks  to  recover,  and  where  he  fails  in 
this  respect  he  cannot  maintain  his  action  by  proving  a  claim  for 
the  value  of  the  property,  as  such  claim  is  in  distinct  repudiation 
of  any  continued  claim  for  the  property  itself.  The  judgment 
must  be  according  to  the  allegations  and  proof,  and  a  judgment  in 
replevin  for  the  plaintiff  cannot  by  tacit  consent  of  the  defendant 
be  supported  as  one  for  a  conversion.  Distinguishing  Frear  v. 
Sweet,  118  K  Y.  454,  citing  Day  v.  New  Lots,  107  K  Y.  148. 
Shapiro  v.  Lankay,  35  Misc.  39,  70  Supp.  218. 

Defendant  having  possession  of  certain  wampum  belts,  which 
had  for  many  years  been  in  the  custody  of  the  person  claiming  to 
own  them,  and  defendant  having  a  clear  chain  of  title  from  him, 
it  was  held  that  plaintiffs,  not  showing  a  superior  title,  were  not 
entitled  to  recover  the  articles.     Onondaga  Nation  v.  Thacher,  53 
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App.  Div,  561,  65  Supp.  1014,  affirming  29  Misc.  428,  61  Supp. 
1027.  The  judgment  of  the  Appellate  Division  was  affirmed,  opin- 
ion per  curiam,  169  N.  Y.  584,  upon  the  point  that  the  plaintiffs 
did  not  have  legal  capacity  to  maintain  the  action.  Ee-argument 
was  denied,  169  IST.  Y.  596. 

The  owner  of  lands  has  such  constructive  possession  as  will 
authorize  him  in  the  absence  of  an  adverse  possession,  to  maintain 
replevin  for  logs  cut  thereon.  Weeks  v.  Martin,  32  St.  Rep.  811, 
10  Supp.  656,  citing  Johnson  v.  Elwood,  53  IST.  Y.  431.  But  it 
seems  that  replevin  in  the  cepit  only  lies  where  trespass  might  have 
been  brought,  and  not  in  an  action  by  an  owner  of  real  property  to 
recover  bark  cut  therefrom  by  defendant  unless  the  plaintiff 
was  in  possession  or  the  lands  were  unoccupied.  Shattuch  v. 
Bascom,  55  Hun,  14,  28  St.  Rep.  333,  9  Supp.  934,  citing  Rich 
V.  Baker,  3  Den.  Y9 ;  Stockwell  v.  Phelps,  34  K  Y.  363. 

Plaintiff  being  in  possession  of  chattels  under  a  fraudulent  chat- 
tel mortgage  was  held  entitled  to  maintain  replevin  against  a 
sheriff  who  had  seized  them  on  execution  against  the  mortgagor, 
where  it  appeared  that  before  the  seizure  the  mortgagor  had  made 
a  general  assignment  for  the  benefit  of  creditors.  Possession  is 
sufficient  to  maintain  such  an  action  against  one  who  can  show  no 
better  title.  One  who  takes  property  from  the  possession  of 
another  cannot  defend  his  act  on  the  ground  that  the  property 
belongs  to  a  third  person  unless  he  acts  by  such  third  person's 
authority.  Guilford  v.  Mills,  57  Hun,  493,  citing  Wheeler  v. 
Lawson,  103  IST.  Y.  40 ;  Loos  v.  Wilkinson,  110  N.  Y.  195.  A 
purchaser  of  goods  at  a  chattel-mortgage  sale  becomes  the  owner 
and  entitled  to  immediate  possession  of  the  goods  when  they  are 
struck  down  to  him  and  his  deposit  is  accepted,  and  he  may  main- 
tain replevin  against  one  who  wrongfully  interferes  with  him. 
Williamson  v.  Lawrence,  8  Misc.  71,  58  St.  Rep.  834,  28  Supp. 
594.  Actual  possession  of  personal  property  under  a  conditional 
bill  of  sale,  by  the  terms  of  which  the  title  is  to  pass  when  the 
property  paid  for  is  sufficient  to  enable  the  purchaser  to  maintain 
an  action  of  replevin  against  a  party  taking  the  property  from  his 
possession.     Appleby  v.  Hollands,  8  App.  Div.  375. 

Possession  is  sufficient  to  maintain  replevin,  and  defendant,  in 
justifying,  must  show  title  in  himself.  Proof  of  title  in  a  third 
person  will  not  defeat  the  plaintiff's  riffht  without  authority  from 
such  third  person.     Guilford  v.  Mills,  33  St.  Rep.  37,  11  Supp. 
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261.  Where  replevin  was  brought  against  an  assignee  for  cred- 
itors and  the  United  States  marshal,  in  whose  possession  the 
property  was,  and  the  same  day  that  the  replevin  suit  was  brought. 
United  States  Circuit  Court  issues  an  order  to  deliver  the  prop- 
erty to  the  assignee;  held,  that  at  the  time  the  writ  in  replevin 
was  executed  after  such  order,  the  marshal  held  the  property  for 
the  specific  purpose  of  delivering  to  the  assignee  and  that  a  levy 
under  the  writ  was  valid.  Lazarus  v.  McCarthy,  66  St.  Kep.  295, 
32  Supp.  833,  distinguishing  5«,His  v.  Montgomery,  50  N.  Y.  352. 

Where  a  constable  who  has  levied  on  goods,  left  them  in  posses- 
sion of  a  clerk  of  the  judgment  debtor  "  to  be  held  as  safe  keeping 
in  storage,"  and  they  were  afterwards  taken  in  replevin  against 
the  judgment  creditor  and  his  clerk;  held,  the  possession  of  the 
latter  was  that  of  bailee  merely,  and  not  servant  of  the  constable, 
and  the  fact  that  he  was  named  in  the  warrant  was  a  justification 
to  the  sheriff  no  matter  whom  the  property  belonged  to  in  the 
absence  of  a  claim  by  the  constable  made  pursuant  to  §  1709  and 
§  1710.  Hastings  v.  Nagel,  83  Hun,  205,  64  St.  Rep.  152,  31 
Supp.  598.  An  action  for  the  recovery  of  the  plaintiff's  own 
negotiable  promissory  note  before  it  is  paid,  may  be  maintained  the 
same  as  for  any  chattel,  and  where  a  case  is  made  out  of  disposing 
of  a  chattel  so  that  it  cannot  be  found  or  taken  by  the  sheriff,  and 
with  the  intention  that  it  shall  not  be  so  taken,  an  order  of  arrest  is 
properly  issued  in  an  action  brought  by  the  maker  of  a  note  to 
recover  possession  thereof.  Ertell  v.  De  Pennebet,  14  Civ.  Pro.  R. 
336,  17  St.  Rep.  742. 

Replevin  lies  for  the  possession  of  a  check  for  the  payment  of 
money.  To  support  the  action  plaintiff  must  have  such  an  interest 
as  gives  him  the  right  of  immediate  possession  and  the  title  must 
be  a  legal  one,  not  one  enforceable  in  equity  merely.  Haas  v. 
Altieri,  2  Misc.  252,  50  St.  Rep.  341,  21  Supp.  950.  Where  the 
defendant  lawfully  obtained  possession  of  the  property  and  does 
not  wrongftilly  dispose  of  it,  his  possession  of  the  property  in 
judgment  of  law  at  the  time  of  the  commencement  of  the  action 
must  be  shown.  National  Steamship  Co.  v.  Shedhan,  122  'S.  Y. 
461.  As  to  the  right  to  maintain  replevin  where  claim  was  made 
of  partnership  between  the  plaintiff  and  the  person  from  whom 
defendant  obtained  title,  see  Soltan  v.  Loewenthal,  1  Supp.  168. 

Where  an  injunction  was  granted  in  an  action  for  personal  prop- 
erty, restraining  the  defendant  from  disposing  of  tbe  property. 
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and  thereafter  plaintiff  assigned  his  interest  to  one  who  demanded 
the  property  of  defendant,  it  was  held  that  the  refusal  of  defendant 
to  give  up  the  property  did  not  constitute  a  wrongful  detention, 
authorizing  replevin.  Sherman  v.  Jenkins,  24  Supp.  186,  53  St. 
Kep.  780.  When  an  infant  pleads  minority  to  escape  payment  of 
the  purchase  price  for  goods,  the  seller  may  rescind  the  sale  and 
replevin  the  goods.  Wheeler  d:  Wilson  Mfg.  Co.  v.  Jacobs,  2  Misc. 
236,  21  Supp.  1006. 

Where  a  judgment  debtor,  whose  property  had  been  levied  ou 
under  an  execution  against  him,  sold  part  of  it  to  plaintiff,  claim- 
ing it  to  be  exempt,  and  plaintiff  brought  replevin  for  it,  held^ 
that  the  original  levy  was  valid,  unless  the  property  was  exempt^ 
and  that  the  debtor  alone  could  claim  the  exemption;  that  such 
exemption  ceased  upon  the  sale  to  plaintiff,  but  the  levy  remained 
in  force  and,  as  the  possession  of  defendant  continued  to  be  lawful, 
plaintiff  could  not  maintain  replevin.  Harris  v.  Lyman,  19  Week. 
Dig.  359.  A  receiver  appointed  in  supplementary  proceedings 
cannot  maintain  an  action  of  replevin  to  recover  possession  of 
property  transferred  by  the  judgment  debtor,  before  his  appoint- 
ment, by  way  of  mortgage,  when  the  mortgagee  has  taken  posses- 
sion; his  remedy  is  a  suit  in  equity.  Pettibone  v.  Drakeford,  21 
Week.  Dig.  96;  s.  c,  on  re-argument,  37  Hun,  628.  Replevin 
will  not  lie  against  one  holding  property  as  the  servant  of  the  one 
in  possession.  McDougall  v.  Travis,  24  Hun,  590.  Replevin  will 
not  lie,  at  suit  of  a  stranger  to  the  action,  to  recover  from  the 
sheriff  goods  taken  under  replevin  process ;  resort  must  be  had  to 
the  remedy  given  in  the  action.  See  §  1704;  Hunt  v.  Mootry,  10 
How.  478;  Haskins  v.  Kelly,  1  Abb.  (K  S.)  63;  Edgerton  v. 
Boss,  6  Abb.  189.  As  to  what  is,  and  what  is  not,  sufficient 
detention  of  chattels  to  justify  replevin,  see  Hurt  v.  Kane,  40 
Barb.  638 ;  McDougall  v.  Travis,  24  Hun,  590 ;  Welton  v.  Holmes, 
6  St.  Rep.  546. , 

Where  the  evidence  showed  that  plaintiff  agreed  to  make  a  coat 
in  a  style  designated  by  defendant  to  her  satisfaction,  and  that  her 
objections  to  the  coat,  which  in  some  respects  did  not  fit,  were 
honestly  urged,  plaintiff  was  not  entitled  to  recover.  Hachnel  v. 
Trostler,  54  Misc.  262,  citing  Duplex  Safety  Boiler  Co.  v.  Garden, 
101  K  Y.  387;  Crawford  v.  Mail  &  Express  Pub.  Co.,  163  N.  Y. 
408;  Doll  V.  Noble,  116  N.  Y.  230,  and  other  authorities  in 
this  and  other  jurisdictions. 
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Proof  that  plaintiff  delivered  certain  bonds  to  an  agent  for  sale ; 
that  such  agent  placed  those  not  sold  in  an  envelope  bearing  an 
indorsement  stating  that  they  were  the  property  of  plaintiff,  and 
upon  making  a  general  assignment  delivered  them  in  such  envelope 
to  the  assignee  among  papers  designated  as  trust  property,  coupled 
with  an  admission  of  plaintiff's  previous  purchase  of  them,  is 
sufficient  to  identify  the  bonds  as  plaintiff's  property  and  entitle 
him  to  possession  as  against  such  assignee.  Andrews  v.  Welling, 
84  Hun,  40,  32  Supp.  4,  65  St.  Eep.  126.  An  action  in  the  nature 
of  replevin  in  the  cepit  can  only  be  maintained  where  trespass 
would  lie,  and  it  is  immaterial  that  defendant  has  parted  with 
possession  of  the  property.  Hoffman  v.  Markhan,  88  Hun,  18, 
68  St.  Eep.  292,  34  Supp.  508. 

A  written  declaration  by  defendants  that  they  held  goods  for 
which  replevin  was  brought  as  agent  for  plaintiff  was  held  sufficient 
to  sustain  replevin.  La  Societe  Anonyme  De'L  Union  Des  Papeie- 
ries  V.  Marks,  50  St.  Eep.  497,  21  Supp.  706.  In  Devlin  v. 
Kosel,  3  Misc.  40,  51  St.  Eep.  130,  22  Supp.  361,  it  was  held 
replevin  would  lie  for  articles  bought  by  a  defendant  who  obtained 
possession  under  an  agreement  to  pay  for  them  during  the  day  but 
refused  payment  unless  the  amount  of  a  mortgage  on  the  articles 
assigned  to  him  and  which  plaintiff  claimed  had  been  paid,  was 
deducted  from  the  purchase  price.     Affirmed,  142  N.  Y.  676. 

A  mortgagee  of  chattels,  entitled  to  possession  by  reason  of  fail- 
ure to  pay  installments  when  due,  can  maintain  the  action  against 
a  sheriff,  who  seizes  the  same,  by  virtue  of  an  attachment  against 
such  mortgagor  after  such  default.  Willis  v.  O'Brien,  45  Super. 
Ct.  536.  A  party  having  title  to  lands  on  which  is  growing  timber 
and  bark,  and  not  being  in  actual  possession,  may  maintain  replevin 
against  one  in  possession,  under  a  void  deed,  who  cuts  and  carries 
away  such  timber  and  bark.  Youmans  v.  Francisco,  15  Week. 
Dig.  312.  Eeplevin  lies  for  the  specific  chattels  which  have  been 
severed  from  the  realty  by  the  wrongdoer,  but  the  claimant  must 
be  an  actual  ovmer,  or  in  actual  or  constructive  possession,  of  the 
land,  and  constructive  possession  can  only  be  based  on  a  valid  title. 
Johnson  v.  Elwood,  53  IST.  Y.  431.  The  owner  of  land  may  main- 
tain replevin  for  fixtures  wrongfully  removed.  Laflin  v.  Griffiths, 
35  Barb.  58. 

Replevin  may  be  maintained  for  goods  obtained  from  plaintiff 
by  false  representations  by  a  purchaser  against  auctioneer's  having 
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possession  of  the  goods  for  the  purpose  of  sale  from  a  subsequent 
purchaser  with  notice.  Grossman  v.  Walters,  11  Supp.  471. 
Where  goods  of  one  in  the  possession  of  another  are  taken  on 
attachment,  the  right  of  the  owner  to  the  possession  of  the  goods 
is  such  a  right  to  reduce  into  possession  under  §  1690  of  the  Code 
as  will  sustain  replevin  against  the  sheriff.  Kle.e  v.  Grard,  53  St. 
E«p.  77,  on  re-argument  reversing  judgment  which  was  affirmed  in 
51  St.  Eep.  117. 

Property  upon  which  a  levy  has  been  made  by  an  officer  when 
found  in,  and  taken  from,  the  possession  of  the  defendant  in  the 
execution  cannot  be  replevied  unless  in  a  case  where  the  taking 
was  tortious,  and  the  officer  liable  in  trespass.  First  Nat.  Bank 
V.  Dunn,  97  N".  Y.  157. 

Process  alone  gives  an  officer  no  title  by  which  he  can  maintain 
replevin ;  it  must  be  valid  process.  An  officer,  acting  under  process 
apparently  valid  but  acttially  void,  may  avail  himself  thereof  for 
defence  but  not  for  aggression  When,  therefore,  an  officer,  by 
virtue  of  process,  valid  upon  its  face  but  void  for  want  of  jurisdic- 
tion in  the  court  issuing  it,  has  levied  upon  and  takes  possession  of 
property  against  another  officer  who,  by  virtue  of  process  against 
the  owner,  apparently  valid,  has  taken  it  from  plaintiff's  possession, 
the  character  of  such  possession  is  a  subject  of  inquiry  and  attack, 
and  the  invalidity  of  the  process  under  which  plaintiff  acted  may  be 
shown,  but  defendant's  process  protects  him,  and  its  validity  cannot 
be  assailed.  Plaintiff's  process,  however,  and  his  possession  under 
it,  establish  prima  facie  a  cause  of  action.  Clearwater  v.  Brill, 
63  K  Y.  627. 

A  purchaser  of  personal  property  who  gives  a  note  therefor 
providing  that  the  goods  shall  remain  the  property  of  the  vendor 
until  fully  paid  for,  which  note  is  duly  filed,  has  no  leviable 
interest  in  the  goods;  the  vendor  may  demand  possession  at  any 
time,  and  in  case  of  a  levy  under  an  execution  against  the  vendee 
may  maintain  replevin  to  recover  the  property.  Burchell  v.  Green, 
6  Misc.  236,  27  Supp.  82. 

Where  furniture  was  leased  to  one  defendant  under  a  provision 
providing  for  payment  of  weekly  sums,  with  an  agreement  that  the 
leases  should  cease  and  plaintiff  be  entitled  to  possession  if  default 
were  made  in  any  of  the  payments  and  that  the  chattels  should  not 
be  underlet  without  consent;  a  transfer  was  made  to  the  other 
defendant  without  such  consent,  default  in  payment  and  demand 
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on  the  transferee  and  refusal ;  it  was  held  replevin  would  lie  against 
both  defendants  even  though  the  transferee  had  no  knowledge  of 
the  lease.     8cofield  v.  Valentim,  46  St.  Rep.  880, 19  Supp.  225. 

A  bank  to  which  a  draft  with  accompanying  collaterals  has  been 
delivered  for  collection,  has  a  special  interest  in  such  collateral, 
which  authorizes  it  to  maintain  replevin  against  its  agent  to  recover 
the  same  after  a  proper  demand."  Corn  Exchange  Bank  v.  Blye,  2 
St.  Eep.  112.  Gambling  apparatus  and  lewd  pictures  seized  and 
held  as  evidence  and  to  be  destroyed  under  the  law  cannot  be 
replevied.  Willis  v.  Warren,  17  How.  100.  Replevin  lies  for 
chattels  of  all  kinds;  Brochway  v.  Burnap,  16  Barb.  309;  Hudler 
V.  Golden,  36  N.  Y.  446 ;  O'Beilly  v.  Good,  42  Barb.  521 ;  Omhony 
v.  Jones,  21  Barb.  520 ;  DuBois  v.  Kelly,  10  Barb;  96 ;  but  not  for 
real  estate.  Smith  v.  Benson,  1  Hill,  176.  It  lies  for  machinery 
of  a  mill  severed  from  the  real  estate.  Cresson  v.  Stout,  17  Johns. 
116;  for  bonds;  for  money  which  cannot  be  identified;  for 
domestic  animals ;  Soger  v.  Blain,  44  E".  Y.  448 ;  Dowes  v.  Bignall^ 
Supp.  to  Hill  &  Denio,  408  ;  Goif  v.  Kilts,  15  Wend.  550  ;  Buster 
V.  Neivhirli,  20  Johns.  76  ;  but  not  for  a  check  which  has  been  paid. 
Burnett  v.  Selling,  70  N.  Y.  492.  To  maintain  replevin  for 
promissory  notes  the  plaintiff  must  show  title  to  the  identical 
notes ;  it  is  not  enough  that  he  is  entitled  to  the  proceeds  thereof. 
Blach  River  Ins.  Co.  v.  N.  Y.  State  Loan,  etc.,  Co.,  73  K  Y.  282. 
It  will  not  lie  for  articles  permanently  attached  to  real  estate. 
Fryatt  v.  The  Sullivan  Co.,  5  Hill,  117. 

The  property  must  be  described  with  reasonable  certainty  and  be 
the  subject  of  delivery.  Root  v.  Woodruff,  6  Hill,  418;  Brown 
V.  Sax,  7  Cow.  95 ;  Gordon  v.  Hostetter,  37  IST.  Y.  99 ;  D&witt  v. 
Morris,  13  Wend.  495';  Bissell  v.  Drake,  19  Johns.  66.  And  it 
will  only  lie  when  there  has  been  a  separation  of  chattels  so  as  to 
be  capable  of  identification.  Stevens  v.  Eno,  10  Wend.  95; 
Stephens  v.  Santee,  49  N.  Y.  35  ;  Crofoot  v.  Bennett,  2  E".  Y.  258 ; 
Halterlin  v.  Rice,  62  Barb.  593.  See  Clark  v.  Griffith,  24  IST.  Y. 
596.  But  where  grain  or  barley  has  been  mixed  by  consent  the 
plaintiff  has  a  right  to  the  quantity  of  grain  belonging  to  him  from 
the  common  bulk.  Wilson  v.  Nason,  4  Bosw.  155 ;  Morgan  v. 
Gregg,  46  Barb.  183.  See  Rowland  v.  Woodruff,  60  N.  Y.  73 ; 
Yenni  v.  McNamee,  45  N.  Y.  614.  So  as  to  wood  mingled  by 
accident.  Moore  v.  Erie  R.  R.  Co.,  7  Lans.  39.  Simple  change 
of  form  of  the  article  does  not  defeat  plaintiff's  right,  Curtis  v. 
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Groat,  6  Johns.  168 ;  Brown  v.  Sax,  1  Cow.  95,  unless  it  after- 
ward comes  into  the  hands  of  an  innocent  third  party.  Baker  v. 
Wheeler,  8  Wend.  508;  Hyde  v.  Cookson,  21  Barb.  92.  The 
owner  of  property  may  recover  it,  even  from  the  vendee  of  the 
wrongful  taker,  so  long  as  it  can  be  identified.  Joslin  v.  Cowee, 
60  Barb.  48 ;  Silshury  v.  McCook,  3  N.  Y.  379.  A  lease,  of  itself, 
is  not  the  proper  subject  of  replevin.  Nichols  v.  Mase,  94  N.  Y. 
160.  Goods  in  the  possession  of  the  property  clerk  in  the  police 
department  in  ^N^ew  York  city  are  in  the  custody  of  the  law,  and 
cannot  be  replevied  until  conviction  of  prisoner  or  order  of  the 
court.  Simpson  v.  St.  John,  93  N.  Y.  363,  distinguishing  Lynch 
V.  St.  John,  8  Daly,  143. 

A  foreign  stock  corporation  may  maintain  an  action  of  replevin ; 
it  is  not  prevented  from  so  doing  by  §  15,  chapter  687,  Laws  of 
1892.  American  Type  Founders'  Co.  v.  Conner,  6  Misc.  391,  56 
St.  Eep.  398,  26  Supp.  742. 

Eeplevin  may  be  maintained  against  one  who  has  had  custody 
and  possession  of  the  article  claimed  and  has  improperly  parted 
with  such  possession  before  commencement  of  the  action.  Hitch- 
cock V.  Wimpleberg,  103  App.  Div.  53,  92  Supp.  997,  affirming 
45  Misc.  293,  92  Supp.  298. 

While  there  is  no  right  of  property  in  a  dead  body,  it  is  recog- 
nized that  there  exists  a  personal  right  in  husband,  wife  or  next  of 
kin,  to  have  the  custody  of  the  remains  of  a  deceased  relative  for 
purposes  of  burial,  and  an  action  at  law  will  lie  for  personal 
injury,  where  before  burial  that  right)  has  been  invaded  by 
mutilation  of  the  corpse.  Foley  v.  Phelps,  1  App.  Div.  555,  37 
Supp.  471;  but  in  Buchanan  v.  Buchanan,  28  Misc.  261,  59  Supp. 
810,  it  was  held  that  a  widow  could  not  maintain  an  action  for 
replevin  against  one  who  caused  her  husband's  body  to  be  interred, 
in  order  to  recover  possession  thereof.  It  seems  that  it  is  only 
where  an  arrested  right,  founded- upon  the  duty  of  burial,  has  been 
violated  before  burial  that  a  person  aggrieved  can  maintain  a  legal 
action  in  the  premises. 

It  is  not  essential  that  the  property  should  remain  in  its  original 
form  in  order  that  replevin  may  be  maintained,  provided  it  can  be 
identified.  Clemmons  v.  Brinn,  36  Misc.  157,  72  Supp.  1066, 
affirming  35  Misc.  844,  72  Supp.  1097. 

Where  before  commencement  of  the  action,  although  after  a 
seizure  under  attachment,  a  seller  of  goods  rescinds  the  sale  for 
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fraud,  he  can  maintain  replevin  under  subdivision  3  of  §  1690. 
Depew  V.  Bedkes,  16  App.  Div.  631,  44  Supp.  744.  Distinguish- 
ing Wise  V.  Grant,  140  N.  Y.  593,  by  reason  of  the  amendment 
of  1894,  changing  the  wording  of  that  subdivision  so  that  the 
remedy  by  replevin  is  denied  only  in  cases  where,  at  the  time  of 
the  commencement  of  the  action,  the  plaintiff  had  not  the  right  to 
reduce  the  property  into  his  possession. 

The  seller  of  a  piano  upon  installments  with  the  provision  for  the 
giving  of  a  bill  of  sale  on  full  payment,  may  bring  replevin  against 
the  purchaser  in  good  faith  from  the  buyer  before  payment  is  made 
in  full.    Fischer  v.  Cohen,  22  Misc.  117,  48  Supp.  775. 

Property  seized  by  a  marshal  of  the  city  of  New  York  under  an 
execution  cannot,  while  in  his  custody,  be  lawfully  taken  by  an- 
other marshal  under  a  writ  of  replevin  issued  in  an  action  brought 
against  one  of  the  execution  debtors  and  three  other  persons. 
PracM  V.  Gunn,  69  App.  Div.  396,  74  Supp.  991. 

Where  property  was  levied  upon  under  a  judgment  against  a 
firm  which  had  given  a  bill  of  sale  to  plaintiffs,  as  to  one  of  whom 
it  was  void  against  creditors  of  the  firm,  it  was  held  that  assuming 
the  bill  of  sale  to  be  valid  as  to  the  other  plaintiffs,  the  sheriff  was 
entitled  to  seize  the  property,  for  which,  as  he  held  it  as  tenant  in 
common,  the  other  plaintiff  was  not  entitled  to  maintain  replevin. 
Henderson  v.  Brennecke,  26  App.  Div.  309,  49  Supp.  681. 

Property  rebonded  by  defendant  is  in  the  custody  of  the  law, 
and  is  not  subject  to  replevin  at  the  suit  of  third  persons.  Semel 
v.  Dunn,  28  Civ.  Pro.  E.  206,  55  Supp.  1006.  Where  the  legal 
title  to  property  had  passed  from  the  judgment  debtor  at  the  time 
plaintiff  was  appointed  receiver,  it  was  held  he  could  not  replevin 
it;  and  where  the  title  to  property  has  passed  plaintiff  cannot  be 
permitted  to  show  the  consideration  for  the  transfer  in  an  action 
of  replevin.  Gilroy  v.  EversonrHickok  Co.,  118  App.  Div.  733, 
103  Supp.  620. 

The  fact  that  defendants  in  replevin  admit  on  the  trial  that  at 
the  time  of  the  commencement  of  the  action  the  property  in  ques- 
tion was  stored  in  their  name,  justifies  an  inference  that  they  con- 
trolled its  possession.  Where  defendants  in  replevin  are  in  any 
way  concerned  in  the  wrongful  sale  of  the  property  in  question, 
they  are  liable  even  if  they  had  not  possession  of  the  property. 
Tyler  v.  Young,  46  Misc.  575,  citing  Nichols  v.  Michaels,  23  N.  Y. 
264;  Sinnott  v.  Fridock,  165  K  Y.  444. 
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Sab.  2.    Bight  of  Assignee  to  Maintain  Action. 

§    1692.   Id.;  by  an  assignee. 

An  action  to  recover  a  chattel,  the  title  to  which  has  been  transferred  to  the 
plaintiff,  since  the  wrongful  taking,  or  during  the  wrongful  detention  thereof, 
with  or  without  the  damages  sustained  by  the  taking,  withholding,  or  deten- 
tion, may  be  maintained  in  any  case,  where,  except  for  the  transfer,  such  an 
action  might  be  maintained,  by  the  person  from  or  through  whom  the 
plaintiff  derives  title;  but  not  otherwise. 

A  surety  on  an  undertaking  was  allowed  to  prosecute  the  action 
where  the  principals  had  failed  in  business  and  allowed  a  default. 
Hoffman  v.  Steinau,  34  Hun,  239.  The  wife  who  has  left  her 
husband  without  good  cause  and  is  living  apart  from  him,  may 
maintain  replevin  against  him  to  recover  articles  of  personal  prop- 
erty belonging  to  her  which  remained  in  his  house  and  possession. 
Eowland  v.  Howland,  20  Hun,  472.  Defendant  by  deceit  and 
misrepresentation  obtained  possession  of  his  horse  from  plaintiff, 
a  livery-stable  keeper,  having  a  right  to  acquire  a  lien  thereon  for 
Ms  keep ;  held,  that  plaintiff  could  maintain  an  action  to  recover 
possession  of  the  horse.  Kline  v.  Oreen,  5  Misc.  100,  24  Supp. 
831,  reversed,  83  Hun,  190,  31  Supp.  599. 

A  purchaser  of  goods  at  a  sale  on  foreclosure  of  a  chattel  mort- 
gage becomes  the  owner  thereof  when  they  are  struck  down  to  him 
and  his  deposit  is  accepted,  and  is  entitled  to  immediate  possession 
and  may  maintain  replevin  against  persons  wrongfully  interfering 
therewith.     Williamson  v.  Lawrence,  8  Misc.  71. 

A  cause  of  action  arising  upon  a  tort  for  the  taking  or  conver- 
sion of  personal  property  is  assignable.  Robinson  v.  Weelcs  Go., 
6  How.  Pr.  161 ;  McKee  v.  Judd,  12  N.  Y.  622. 

AETICLE    VIII. 

PLEADINGS  AND  DEFENCES. 

Subd.  I.   The  complaint,  1919. 

§  1720.   Title,  how  stated  in  pleading,  1919. 

I  1721.   Taking,  etc.;  how  stated  in  complaint,  1920. 
SuM.  2.    The  answer  and  defences,  1928. 

§  1723.   Answer  of  title  in  third  person,  1928. 

§1724.  Answer  that  property  was  distrained  doing  damages,  1928. 

I  1725.  Defendant  may  demand  judgment  for  return,  1928. 
Subd.  3.  Counterclaims,  1933. 

Sub.  1.    The  Complaint.    §§  1720,  1721. 

§   1720.   Title;  how  stated  in  pleading. 

An  allegation,  in  a  pleading  interposed  by  either  party,  to  the  effect  that  the 
party  pleading,  or  a  third  person,  was,  at  the  time  when  the  action  was  com- 
menced, or  the  chattel  was  replevied,  as  the  case  may  be,  the  owner  of  the 
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chattel,  or  that  it  was  then  his  property,  ia  a  sufficient  statement  of  title,  un- 
less the  right  of  action  or  defence  rests  upon  a  right  of  possession,  by  virtue 
of  a  special  property ;  in  which  case,  the  pleading  must  set  forth  the  facts  upon 
which  the  special  property  depends,  so  as  to  show,  that  at  the  time  when  the 
action  was  commenced,  or  the  chattel  was  replevied,  as  the  case  may  be,  the 
party  pleading,  or  the  third  person,  was  entitled  to  the  possession  of  the 
chattel. 

§    1721.   Taking,  etc.;  hovr  stated  in  complaint. 

Where  the  complaint  contains  a  sufficient  statement  of  the  plaintiff's  title,  a 
general  allegation,  that  the  defendant  wrongfully  took  the  chattel,  is  sufficient, 
•without  setting  forth  the  facts,  showing  that  the  taking  was  wrongful.  Where 
the  taking  of  the  chattel  is  not  complained  of,  but  the  action  is  founded  upon 
its  wrongful  detention,  the  complaint  must  set  forth  the  facts,  showing  that 
the  detention  was  wrongful. 

The  following  note  to  the  above  sections  is  given  by  the  codifiers : 
Note. —  The  Code  of  Procedure  contained  no  provision  specially  relating  to 
the  pleadings  in  replevin,  except  the  direction,  in  section  166,  respecting  the 
iorm  of  the  answer  when  the  property  was  distrained,  the  substance  of  which 
will  be  found  in  section  1724,  post.  The  adaptation  of  the  general  provisions 
of  the  Code  of  Civil  Procedure  concerning  pleadings,  to  the  principles  of  the 
common  law  relating  to  pleading  in  replevin  and  detinue,  and  to  the  provisions 
of  the  E.  S.  on  the  same  subject,  gave  rise  to  many  doubtful  questions,  and 
consequently  to  much  embarrassment  and  conflict  of  opinion.  A  few  sections 
have  accordingly  been  prepared  expressly  for  the  purpose  of  settling  the  most 
important  of  these  questions.  This  section,  which  is  the  first  of  the  series, 
commences  with  a  provision  substantially  to  the  effect  that  an  allegation  of 
property  in  a  party  or  a  third  person  is  an  allegation  of  fact.  This  is  in  ac- 
cordance with  the  rule  prevailing  under  the  former  system,  which  went  so  far 
as  to  require  affirmatively  such  an  allegation  in  all  cases.  It  has  even  been 
held  that  an  averment  that  the  defendant  took  out  of  the  plaintiff's  posses- 
sion goods  to  the  possession  of  which  the  plaintiff  was  lawfully  entitled  was 
insufficient.  Pattison  v.  Adarns,  7  Hill,  126;  Bond  v.  Mitchell,  3  Barb.  304. 
In  various  adjudications  under  the  Code  of  Procedure  it  has  been  held  that 
a  general  allegation  of  property  was  an  issuable  allegation  of  fact.  Vogel  v. 
Babcock,  1  Abb.  Pr.  176;  Hunter  v.  Hudson  B.  I.  &  M.  Co.,  20  Barb.  493; 
Davis  V.  Hoppock,  6  Duer,  254;  Simmons  v.  Lyons,  3  J.  &  S.  554;  Tell  v. 
Beyer,  38  N.  Y.  161.  But  where  the  party  is  an  officer  or  other  person  having 
only  a  special  property  in  the  goods,  an  allegation  that  he  is  the  owner  would 
conflict  with  the  modern  principles  of  pleading  and  would  prevent  him  from 
making  the  proper  verification,  but  it  seems  that  the  former  rule  allowed  no 
exception  even  in  such  a  ease.  Vandenburgh  v.  Van  Yalkenburgh,  8  Barb.  217. 
Accordingly  this  section  qualifies  the  permission  to  plead  in  his  general  form 
by  inserting  such  an  exception. 

It  is  held  in  Newall  Universal  Mill  Co.  v.  Muxlow,  115  N.  Y. 
170,  reversing  51  Hun,  453,  that  the  rules  of  pleading  and  practice 
at  common  law  and  under  the  Eevised  Statutes,  peculiar  to 
replevin,  were  superseded  by  the  Code. 

The  holding  in  Scofield  v.  Whitelegge,  49  IST.  Y.  259,  relates  to 
the  allegations  as  to  the  taking  of  the  property,  and  also  the 
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demand,  and  hence  is  pertinent  to  §§  1720  and  1721.  It  is  there 
held  that  the  complaint  must  show  a  right  of  property  and  of 
possession  in  plaintiff.  An  allegation  of  wrongful  detention  is  not 
sufficient.  The  latter  is  a  conclusion  of  law,  the  former  of  the 
facts  upon  which  it  is  based.  The  facts  must  be  pleaded,  and 
without  them  the  conclusion  of  law  is  an  immaterial  statement. 
An  omission  to  allege  these  facts  in  the  complaint  is  not  cured  by 
an  averment  in  the  answer  denying  ownership  in  the  plaintiff. 
Where  the  plaintiff's  case  depends  upon  a  wrongful  detention 
without  a  wrongful  taking,  an  averment  in  the  complaint  of  a 
demand  and  refusal  is  necessary.  The  case  of  Levin  v.  Russell, 
42  W.  Y.  251,  is  then  distinguished  and  explained  on  the  ground 
that  in  that  ease  there  was  no  motion  to  dismiss  the  complaint  for 
its  insufficiency,  and  proof  was  made  at  the  trial,  without  objection, 
of  the  facts,  and  further  that  the  complaint  there  alleged  that  the 
property  was  that  of  the  plaintiff,  although  it  is  said  that  fact  does 
not  appear  in  the  case  as  reported.  In  that  case,  as  appears  in 
the  opinion  of  Grover,  J.,  the  complaint  alleged  that  "  defendant 
had  become  possessed  of,  and  wrongfully  withheld  from  the  plain- 
tiff the  following  goods,"  etc.,  describing  them,  and  concluded  with 
a  demand  of  judgment  for  their  delivery  to  plaintiff,  and  for  dam- 
ages for  their  detention.  It  is  held  that  the  complaint  contains  all 
the  allegations  necessary  to  maintain  the  action,  and  that  the  judg- 
ment rendered  was  in  accordance  with  the  complaint.  There  was 
proof  given  showing  a  demand  and  refusal.  These  cases  were 
followed  by  Van  Der  Minden  v.  Elsas,  36  Super.  Ct.  66,  holding 
(1873)  that,  in  an  action  for  the  claim  and  delivery  of  personal 
property,  the  allegation  "  that  the  defendants  have  become  pos- 
sessed of,  and  wrongfully  detain  from  the  plaintiff  the  following 
goods  and  chattels  of  the  plaintiff,"  describing  them,  is  sufficient 
to  allege  that  the  ownership  of  the  property  was  in  the  plaintiff, 
under  the  decision  of  the  Court  of  Appeals  in  Levin  v.  Russell, 
42  N.  Y.  251,  supra,  referred  to  and  approved  in  the  opinion  of  the 
court  in  Scofield  v.  Whitelegge,  49  N.  Y.  259,  and,  therefore, 
should  be  sustained  on  demurrer. 

In  Treat  v.  Eathom,  3  Hun,  646  (1875),  it  was  held  that, 
where  property  came  rightfully  into  the  possession  of  the  defend- 
ants, to  maintain  replevin  for  a  wrongful  detention,  a  demand  and 
refusal  must  be  shovsna,  and  it  is  said,  that  it  seems  to  be  held  in 
Scofield  V.  Whitelegge,  that  it  must  also  be  averred,  but,  further, 
Actions,  Vol.  II  — 131 
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that  the  case  does  not  fall  within  that  decision,  because  here  was 
a  distinct  averment  of  ownership,  and  because  no  question  was 
made  upon  the  trial  as  to  the  sufficiency  of  the  complaint,  and 
there  was  distinct  proof  given  by  plaintiff  of  a  demand  before  suit 
brought,  and  a  refusal  by  defendant,  the  defendant  putting  him- 
self upon  his  lien.    The  court  there  says :    "  That  brings  the  case 
within  Levin  v.  Russell,  which  was  not  intended  to  be  overruled 
by  Scofield  v.  Whitelegge."    In  Chapin  v.  Merchants'  National 
Bank,  31  Hun,  529,  it  is  held,  that  it  is  not  necessary,  under 
§  1721,  to  allege,  in  the  complaint,  any  facts  showing  the  deten- 
tion to  be  unlawful,  and  a  demurrer  interposed  on  that  ground 
was  overruled;   the  court  holds  that  Scofield  v.    Whitelegge  is 
entirely   different,   the   complaint   did  not  allege   ownership   by 
plaintiff,  or  demand  by  him,  or  refusal  by  defendant,  and  the 
opinion  of  the  court  and  reference  to  the  printed  papers  in  Levin  v. 
Russell  show  that  if  there  had  been  an  allegation  of  plaintiff's 
ownership,  and  of  a  demand  and  refusal,  the  case  would  have  stood 
very  differently.     Pomeroy  on  Remedies,  §  550,  criticises  the  in- 
terpretation   of    the    complaint    in    Scofield    v.    Whitelegge    as 
technical.    That  case  is  cited  in  Tooker  v.  Arnoux,  76  N.  Y.  401 ; 
Talcott  V.  Belding,  36  Supr.  Ct.  84;  Garden  v.  Scoville,  1  How. 
(N.  S.)  272;  Morrison  v.  Lewis,  39  Supr.  Ct.  178;  Hopkins  v. 
Dandron,  52  Supr.  Ct.  529.    The  complaint  set  out  that  plaintiff's 
intestate  was  the  owner  and  entitled  to  immediate  possession  of 
chattels.     The  appointment  of  plaintiff  as  her  administrator ;  that 
defendants  were  in  possession  of  the  chattels,  and  plaintiff  had 
demanded  their  delivery  which  had  been  refused,   held  on  de- 
murrer that  a  good  cause  of  action  for  the  wrongful  detention  of 
the  chattels  was  stated  under  §  1721.    Rogers  v.  Conde,  67  App. 
Div.  130,  74  Supp.  390,  distinguishing  Scofield  v.  Whitelegge, 
49  N.  Y.  259,  upon  the  ground  that  there  was  no  allegation  of 
ownership  by  plaintiff,  nor  allegation  of  demand  and  refusal  in 
that  case.     In  Siedenbach  v.  Riley,  36  Hun,  211,  111  N.  Y.  560, 
it  is  held  that  an  averment  in  a  complaint,  that  the  defendant 
unlawfully  detains  the  plaintiff's  property  is  made  out  by  proof 
of  1  demand.     It  is  never  necessary  to  plead  the  evidence.     The 
complaint  in  an  action  alleged  plaintiff  had  been,  and  then  was, 
the  owner  of  certain  personal  property;  that  the  same  came  into 
the  defendant's  possession ;  that  plaintiff  had  requested  defendant 
to  retain  it;  that  defendant  had  refused  and  converted  it  to  his 
own  use;  held  good.    31  Hun,  529,  supra. 
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The  complaint  must  contain  a  direct  averment  of  ownership  in 
plaintiff;  allegations  of  evidence  of  such  ownership  are  not  suffi- 
cient. 1  How.  (N.  S.)  272,  supra.  It  is  questioned  in  Dcuven- 
port,  etc.,  Co.  v.  Taussig,  31  Hun,  563,  whether  §  1721  applies  to 
any  other  cases  than  those  involving  the  detention  of  a  chattel 
eo  nomine,  when  the  possession  thereof  has  been  improperly 
usurped  by  defendant  and  not  procured  by  a  sale  fraudulently 
induced.  An  averment,  etc.,  "  were  the  goods  of  the  plaintiff,"  is 
sufficient;  an  averment  of  demand  and  refusal  is  not  necessary 
where  the  action  is  for  a  wrongful  taking  as  well  as  for  a  wrongful 
detention.  An  averment  that  the  property  is  wrongfully  detained 
is  sufficient.  Simmons  v.  Lyons,  35  Super.  Ot.  554,  affirmed,  55 
IT.  Y.  671.  Where  the  plaintiff's  case  depends  upon  a  wrongful 
detention,,  without  a  wrongful  taking,  an  averment  in  the  com- 
plaint of  demand  and  refusal  is  necessary.  Sluyter  v.  Williams, 
37  How.  109 ;  Pierce  v.  Van  Dyke,  6  Hill,  613. 

But  a  complaint  which  merely  alleges  that  the  "  defendant  be- 
came possessed  of  the  chattels,"  should  aver  a  demand.  Cochran 
V.  GoiiwdLd,  40  Super.  Ct.  442.  An  allegation  that  the  plaintiff 
was  the  owner  and  entitled  to  the  immediate  possession  of  goods, 
was  held  to  be  an  allegation  of  fact.  Walter  v.  Loclewood,  23 
Barb.  228;  Davis  v.  Hoppoch,  6  Duer,  254.  No  distinctive  form 
of  complaint  is  required  in  the  action  for  claim  and  delivery  of 
personal  property,  other  than  the  general  requirements  of  all 
pleadings  under  the  Code.  Western  B.  R.  Co.  v.  Bayne,  75 
N.  Y.  1.  A  complaint  alleging  that  plaintiff  is  the  owner  and 
entitled  to  the  immediate  possession  of  property  of  a  specified 
value;  that  the  defendant  became  possessed  thereof  wrongfully; 
that  plaintiff  demanded  a  delivery  thereof  to  him,  which  was 
refused;  that  the  defendant  converted  the  same  to  his  own  use, 
and  praying  for  a  delivery  of  the  property,  with  a  specified  amount 
of  damages  for  its  detention,  permits  an  action  for  claim  and  de- 
livery under  the  Code.  Bwnfield  v.  Haeger,  45  Super.  Ct.  428. 
A  statement  that  plaintiff  converted  the  property  is  unnecessary, 
but  does  not  affect  the  complaint.  Vogel  v.  Bahcoch,  1  Abb.  176. 
Where  the  complaint  claimed  only  a  part  of  the  property  men- 
tioned in  the  complaint  and  requisition,  it  appearing  that  the  other 
part  had  been  taken  from  the  defendant  by  an  attaching  creditor 
before  summons  served,  held,  good.  Kerrigan  v.  Bay,  10  How. 
213. 
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The  allegation  in  the  complaint  that  the  defendant  has  become 
possessed  of,  by  forcibly  taking  fron^:  plaintiffs  and  wrongfully 
detains  from  the  plaintiffs,  the  following  goods  and  chattels  of 
the  plaintiffs,  sufficiently  states  ownership  in  the  plaintiffs.  Vom 
Derminden  v.  Elsas,  35  Supr.  Ct.  66.  It  is  not  sufficient  to  allege 
that  plaintiff  is  entitled  to  the  possession  of  the  goods  and  that 
they  are  his  property  by  virtue  of  attachments  duly  issued  by  a 
justice  of  the  peace  and  delivered  to  plaintiff  to  be  executed. 
Vandenburghy.  Van  Valkenhurgh,  8  Barb.  217;  Bond  v.  Mitchell, 
3  Barb.  304.  It  is  sufficient  if  the  complaint  contains  a  sub- 
stantial averment  of  plaintiff's  ownership  without  setting  forth 
the  facts.  Barclay  v.  Quicksilver,  etc.,  Co.,  6  Lans.  25 ;  Heine  v. 
Anderson,  2  Duer,  318.  Where,  in  the  complaint  and  upon  the 
trial,  plaintiff  claims  as  sole  owner,  he  must  stand  or  fall  upon 
that  and  cannot  fall  back  upon  an  alleged  lien.  Hudson  v.  Swan, 
83  N.  Y.  552.  Nor  can  a  plaintiff  so  frame  his  complaint  that  if 
he  fails  to  recover  possession  of  the  property  he  can  recover  dam- 
ages for  its  conversion.  Seymour  v.  Van  Curen,  18  How.  94; 
Maxwell  v.  Farnam,  1  How.  236.  The  complaint  should  show  a 
wrongful  taking  and  that  defendant  took  the  property  and  im- 
justly  detained  it.  Childs  v.  Hart,  7  Barb.  370 ;  Simser  v.  Cowan, 
56  Barb.  395 ;  Till  v.  Beyer,  38  N.  Y.  161.  The  usual  form  is  to 
charge  the  defendant  converted  the  property  to  his  own  use. 
Decker  v.  Mathews,  12  IST.  Y.  313.  Such  an  averment  is  proper 
in  case  of  wrongful  taking  or  wrongful  withholding.  Berney  v. 
Drexel,  63  How.  471.  A  lessor,  suing  under  a  clause  in  a  lease 
of  chattels  giving  him  the  right  to  possession  if  he  deems  himself 
unsafe,  must  so  allege.     Hathaway  v.  Quimhy,  1  T.  &  C.  386. 

A  complaint  in  replevin  to  recover  a  thing  exchanged  on  an 
allegation  of  fraud,  inducing  the  exchange,  is  not  demurrable 
because  it  avers  a  warranty  of  soundness.  Devlin  v.  Stahl,  2 
Civ.  Pro.  E.  222.  In  an  action  of  replevin  for  property  alleged 
to  have  been  obtained  by  fraud  of  one  defendant,  and  afterward 
transferred  by  him  by  a  general  assignment,  for  benefit  of  cred- 
itors, to  the  other  defendants,  held,  that  the  allegation  of  transfer 
was  not  an  admission  of  title  in  such  defendant.  Borne  v.  Mc- 
Govem,  9  Daly,  60.  Determining  whether  or  not  an  action  is 
replevin,  the  prayer  for  relief  may  be  considered.  Thompson  v. 
Strauss,  29  Hun,  256;  Spaulding  v.  Spaulding,  3  How.  297; 
Dows  V.  Green,  3  How.  377. 
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The  nature  of  the  action  in  replevin  is  to  be  ascertained  by 
reference  to  the  complaint.  Hoffman  v.  Mcurleham,  88  Hun,  18. 
Section  1721,  so  far  as  it  requires  that  if  the  action  is  founded  on 
the  -wrongful  detention  of  the  chattel,  the  plaintiff  must  state  the 
facts  showing  such  detention,  only  applies  to  the  action  of  re- 
plevin, and  not  to  an  action  of  trover.  Barry  v.  Colder,  48  Hun, 
449,  1  Supp.  586,  affirmed.  111  N.  Y.  684.  Where  the  complaint 
in  an  action  to  recover  possession  of  personal  property  contains  no 
averment  of  a  wrongful  taking,  but  simply  alleges  wrongful  deten- 
tion, a  general  denial  puts  in  issue  both  plaintiff's  title  and  the 
wrongful  detention,  and  under  it  defendant  may  show  title  in  a 
stranger  although  he  does  not  connect  himself  with  the  title. 
Siedenbach  v.  Riley,  111  N.  Y.  560,  citing  Oriffin  v.  Long  Island 
B.  R.  Co.,  101  N.  Y.  348,  holding  the  same  rule. 

Where  the  complaint  alleges  that  plaintiff  was  lawfully  pos- 
sessed of  certain  property,  it  sufficiently  avers  plaintiff's  title. 
Seifret  v.  Kraft,  13  Civ.  Pro.  E.  321.  In  an  action  for  wrongful 
detention  it  is  necessary  for  plaintiff  to  show  his  title,  which  may 
be  controverted  under  a  general  denial.  Oriffin  v.  L.  I.  R.  R.  -Co., 
101  N.  Y.  348.  A  complaint  which  alleges  that  plaintiff  is  the 
owner  and  entitled  to  the  possession  of  goods,  that  the  sheriff  has 
possession  and  wrongfully  detains  them,  and  that  the  ground  of 
detention  is  that  he  is  entitled  to  possession  by  virtue  of  process 
issued  to  him  as  sheriff,  and  also  alleging  that  plaintiff  demanded 
from  the  sheriff  a  return  of  the  property,  which  was  refused,  sets 
forth  facts  sufficient  to  constitute  a  cause  of  action.  Summer  v. 
Greeriberg,  9  Misc.  720,  60  St.  Kep.  852,  29  Supp.  602. 

Where  a  complaint  alleged  that  plaintiffs  had  a  special  property 
in  the  property  replevied,  stating  that  it  was  a  lien, for  unpaid 
purchase  money,  and  the  defendant's  answer  denied  the  allega- 
tion, no  motion  was  made  to  make  the  complaint  more  definite 
and  certain,  and  it  appeared  that  defendants  were  not  harmed  by 
the  omission,  and  the  complaint  set  forth  "  the  facts  upon  which 
the  special  property  depends,"  as  required  by  §  1720,  it  was  held 
that  the  defect  would  not  require  the  reversal  of  the  judgment, 
and  also  that  plaintiffs  by  alleging  absolute  ownership  as  well  as 
a  special  interest  did  not  waive  their  special  interest,  as  the  incon- 
sistency between  the  two  claims  did  not  arise  from  the  facts,  but 
related  wholly  to  the  legal  conclusions  to  be  drawn  from  con- 
ceded facts.    Tuthill  v.  Skidmore.,  124  K  Y.  149. 
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A  complaint  which  alleges  property  in  plaintiff,  possession  by 
defendant  as  bailee,  the  value  of  the  property  and  defendant's 
refusal  to  deliver  the  same  on  demand,  states  a  cause  of  action. 
Gregory  v.  FicUner,  14  Supp.  891,  38  St.  Eep.  192,  21  Civ.  Pro. 
R.  1,  reversing  13  Supp.  593.  A  complaint  alleging  ownership 
in  plaintiff  of  property  of  a  specified  value,  that  defendant  wrong- 
fully took  possession  thereof  and  wrongfully  refuses  to  deliver  it 
to  plaintiff  on  demand,  states  a  cause  of  action  in  replevin.  The 
complaint  need  not  allege  that  the  action  is  not  within  any  of  the 
exceptions  mentioned  in  §  1690,  and  where  the  taking  was  wrong- 
ful it  is  not  necessary  to  allege  detention  of  the  property.  Hoff' 
man  v.  MarTcham,  88  Hun,  18,  34  Supp.  508,  68  St.  Eep.  292. 

A  complaint  alleging  plaintiff  to  be  entitled  to  the  immediate 
possession  of  property  of  plaintiff  and  that  at  a  given  date  defend- 
ant being  then  in  possession  of  the  property  unlawfully  converted 
and  disposed  of  the  same  to  his  own  use  and  to  plaintiff's  damage, 
states  a  cause  of  action.  It  is  not  deficient  on  account  of  failure 
to  allege  demand  and  refusal,  but  an  allegation  of  disposal  of  the 
property  which  involved  the  exercise  of  dominion  over  it,  is 
sufficient,  as  such  defendant  was  not  entitled  to  exercise  this  right. 
Saratoga  Oas  Co.  v.  Hazzard,  55  Hun,  251 ;  s.  c,  27  St.  Eep. 
588,  V  Supp.  844,  affirmed,  30  St.  Eep.  1016,  121  K  Y.  677. 

The  complaint  in  an  action  of  replevin  cannot  be  so  framed 
that  if  plaintiff  fails  to  recover  possession  of  the  property  he  can 
recover  damages  for  its  conversion.  Austin  v.  Wauful,  36  St. 
Eep.  779,  13  Supp.  184.  The  Special  Term  has  power,  in  its 
discretion,  to  allow  an  amendment  to  a  complaint  by  making  the 
cause  of  action  one  for  conversion  instead  of  replevin.  Goddard 
V.  Cassell,  84  Hun,  43,  31  Supp.  1044,  65  St.  Eep.  74.  But 
where  the  sureties  on  a  bond  for  the  return  of  goods,  given  by  the 
sheriff  in  an  action  of  replevin,  who  were  in  no  way  connected 
with  the  original  taking,  have  been  substituted  as  defendants  in 
his  stead,  it  is  error  to  allow  such  an  amendment  of  the  complaint. 
Roessel  v.  Rosenberg,  10  Misc.  38,  30  Supp.  812. 

Shafarman  v.  Jacobs,  15  Misc.  10,  36  Supp.  428,  is  affirmed, 
157  N.  Y.  699.  The  case  below  holding  that  where  the  complaint 
alleges  that  goods  were  wrongfully  taken  from  plaintiff's  pos- 
session, while  the  evidence  shows  that  they  were  obtained  by  false 
and  fraudulent  representations  there  is  a  fatal  variance ;  that  the 
complaint  cannot  be  amended  on  the  trial  by  changing  the  cause  of 
action  from  one  to  recover  a  chattel  to  one  for  its  conversion. 


REPLEVIN.  1927 

It  is  not  sufficient  to  allege  that  plaintiffs  were  the  owners  of 
the  property  without  stating  the  facts  upon  which  the  ownership 
is  based,  and  that  such  ownership  existed  at  the  time  of  the  com- 
mencement of  the  action,  where  ownership  cannot  be  inferred  from 
the  facts  stated.  Burdick  v.  Cheesehro,  94  App.  Div.  532,  88 
Supp.  13. 

Under  §  549,  providing  that  a  defendant  may  be  arrested  in 
an  action  to  recover  a  chattel,  where  it  is  alleged  in  the  complaint 
that  the  chattel  has  been  concealed  with  intent  that  it  should  not 
be  talcen  by  the  sheriff,  when  considered  in  connection  with  §  550, 
chap.  672  of  the  Laws  of  1886,  and  §  1487,  providing  that  a  body 
execution  may  issue  on  the  judgment,  the  plaintiff  in  an  action 
to  recover  a  chattel  cannot  recover  judgment  where  he  fails  to 
prove  the  allegations  of  the  complaint  that  the  chattels  had  been 
concealed  so  that  the  same  could  not  be  taken  by  the  sheriff  and 
with  the  intent  that  they  should  not  be  so  taken.  Merriam  v. 
Johnson,  116  App.  Div.  336,  101  Supp.  627,  reversing  50  Misc. 
661,  99  Supp.  425. 

A  complaint  which  alleges  that  plaintiff  is  the  owner  of  chattels 
described  therein  of  the  value  stated,  and  that  defendant  is  in 
possession  of  the  chattel,  and  refuses,  after  demand  made,  to  de- 
liver them  to  plaintiff,  states  a  cause  of  action  for  wrongful 
detention  of  the  chattels,  since  ownership  imports  a  right  of  pos- 
session, and  either  is  sufficient  to  maintain  the  action.  Griswold 
V.  Mammng,  67  App.  Div.  372,  73  Supp.  702.  Further  holding 
that  it  is  not  necessary  to  allege  that  the  demand  was  made  by 
plaintiff  personally,  or  by  his  authorized  agent. 

In  Clemmons  v.  Brinn,  36  Misc.  157,  72  Supp.  1066,  affirming 
35  Misc.  844,  72  Supp.  1097,  it  is  held  that  the  same  particularity 
is  not  requisite  as  to  the  description  of  the  property  in  the  com- 
plaint, as  in  the  affidavit  to  be  delivered  to  the  sheriff  under  §  1695. 

The  complaint  alleged  that  plaintiffs  owned  and  were  entitled 
to  immediate  possession  of  the  chattels  described ;  that  they  made 
a  demand  therefor  from  the  defendant,  sheriff,  who  was  in  pos- 
session, which  was  refused ;  that  he  wrongfully  detained  the  goods, 
and  that  the  cause  of  detention  was  that  the  defendant  had  levied 
upon  them  by  virtue  of  execution  issued  against  third  persona 
named;  this  was  held  sufficient  compliance  of  §  1721,  requiring 
the  setting  forth  of  the  facts  showing  that  the  detention  was 
wrongful.  Desbecher  v.  McFa/rline,  42  App.  Div.  455,  59  Supp. 
439,  afl5rmed  on  opinion  below,  166  N".  Y.  625. 


1928 


EEPLEVIIT. 


The  allegations  as  to  cause  of  detention  may  set  out  tbe  sources 
of  information  generally  without  specifying  all  the  details.  Sloan 
V.  Implement  Dealers'  Mfg.  Co.,  25  Misc.  451,  55  Supp.  558. 

The  receipt  of  goods  by  means  of  a  sale  induced  by  fraud  is 
tortious,  and  in  such  case  the  complaint  need  not  set  out  the  fact 
showing  that  their  detention  was  wrongful.  Gowing  v.  Warner, 
30  Misc.  593,  62  Supp.  793,  affirming  judgment,  29  Misc.  593, 
61  Supp.  500. 

In  an  action  to  recover  possession  of  goods,  damages  for  the 
depreciation  in  the  value  of  the  goods  are  not  recoverable  unless 
pleaded.    Jermyn  v.  Hunter,  93  App.  Div.  175,  87  Supp.  546. 

Sub.  2.     The  Answer  and  Defences,    §§  1723,  1724,  1725. 

§    1723.   Ansxrer  of  title  in  third  person. 

The  defendant  may  by  answer  defend,  on  the  ground  that  a  third  person  was 
entitled  to  the  chattel,  without  connecting  himself  with  the  latter's  title. 
§    1724.   Anstrer  that  property  ■mas  distrained  doing  damage. 

Where  the  defence  is,  that  a  chattel,  to  recover  which  the  action  is  brought, 
was  distrained  doing  damage,  an  allegation  that  the  defendant,  or  the  per- 
son by  whose  command  he  acted,  was  then  lawfully  possessed  of  the  real  prop- 
erty, and  that  the  chattel  was  distrained,  while  it  was  doing  damage  there- 
upon, is  sufficient,  without  setting  forth  the  title  to  the  real  property. 

§    1725.   Defendant  may  demand  judgment  for  return. 

Where  a  chattel  has  been  replevied  and  delivered  to  the  plaintiff,  or  to  a 
person  not  a  party  to  the  action,  as  prescribed  in  the  foregoing  sections  of  this 
article,  the  defendant's  attorney  may,  within  the  time  allowed  to  him  for  the 
service  of  a  notice  of  trial,  serve  upon  the  plaintiff's  attorney,  a  notice,  that 
the  defendant  demands  judgment  for  the  return  of  the  chattel,  or  for  its  value, 
either  with  or  without  damages  for  the  detention  thereof.  Upon  the  trial,  a 
copy  of  such  a  notice  must  be  furnished  to  the  court  or  referee,  with  a  copy 
of  the  summons  and  of  the  pleadings. 

The  codifiers  say  as  to  §  1723 :  "  This  section  settles  a  question 
which,  when  it  was  drafted,  was  doubtful,  in  accordance  with 
Ingraham  v.  Hammond,  1  Hill,  353.  Contra,  Rogers  v.  Arnold, 
12  Wend.  30.  Since  then  the  Court  of  Appeals  has  apparently 
ruled  otherwise  in  Stowell  v.  Otis,  71  IST.  Y.  36.  The  latter  case, 
so  far  as  it  conflicts  with  this  section,  will  be  of  course  super- 
seded." Where  an  action  to  recover  a  chattel  is  based  solely  upon 
the  wrongful  detention,  a  general  denial  puts  in  issue,  as  well 
plaintiff's  property  in  the  chattel  as  the  wrongful  detention,  and 
defendant,  under  such  a  plea,  may  show  title  in  a  stranger, 
although  he  does  not  connect  himself  with  such  title.  Where  an 
answer,  after  sufficiently  admitting  or  denying  certain  allegations 
of  the  complaint,  denies  each  and  every  allegation  not  herein 
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admitted  or  denied,  this  is  a  good  general  denial.  There  i»  nothing 
in  Stowell  v.  Otis,  71  N.  Y.  36,  in  conflict  with  these  viewg,  but 
that  case  is  an  authority  therefor.  Oriffin  v.  L.  I.  B.  R.  Co.,  101 
N.  Y.  348,  9  Civ.  Pro.  E.  84,  1  St.  Kep.  56.  A  general  denial 
in  defendant's  answer  to  a  complaint  in  replevin  put  in  issue 
plaintiff's  allegation  of  title.    Crane  v.  Crane,  26  Week.  Dig.  102. 

If  the  answer  is  a  general  denial,  and  thus  puts  in  issue  plain- 
tiff's title  and  the  detention  of  the  property,  it  is  equivalent  to  a 
demand  by  defendant  that  the  return  of  the  property  be  adjudged 
to  him,  or  the  value  of  it,  if  delivery  cannot  be  had;  and  as  it 
thus  appears  that  a  demand  by  plaintiff  would  have  been  only  an 
idle  formality,  proof  of  demand  is  not  necessary.  Knapp  v. 
Schneider,  10  Daly,  218. 

In  replevin  in  the  detin&t,  a  general  denial  puts  in  issue  the 
property  and  the  right  of  possession.  Haas  v.  Altieri,  21  Supp. 
950,  2  Misc.  252.  It  is  necessary  for  plaintiff  to  show  his  title, 
and  defendant  has  a  right  to  controvert  it  under  a  general  denial 
by  proof  which  may  show  not  only  title  in  himself,  but  title  out 
of  plaintiff  and  in  a  stranger.  Griffin  v.  Long  Island  B.  B.  Co., 
101  W.  Y.  348,  9  Civ.  Pro.  E.  84,  1  St.  Eep.  56.  The  value  of 
the  property  is  not  the  subject  of  an  issue  and  should  not  be 
denied.  McEensie  v.  Farrell,  4  Bosw.  192 ;  Connoss  v.  Meir,  2 
E.  D.  Smith,  314;  Hackett  v.  Bichards,  3  E.  D.  Smith,  13,  re- 
versed on  other  grounds,  13  JST.  Y.  138. 

Although  the  value  was  alleged  in  the  complaint  and  not  denied^ 
defendant  may  prove  the  true  value.  Woodruff  v.  Cooh,  25  Barb. 
505.  Under  an  answer  justifying  seizure  of  property  under  a 
valid  execution,  and  averring  defendant's  right  to  take,  hold  and 
sell  the  same  under  such  process,  defendant  may  show  that  the 
judgment  on  which  it  was  issued  was  rendered  on  a  demand  for  the 
purchase  price  of  exempt  property,  although  it  was  not  so  alleged 
in  the  answer.  Kraft  v.  Collins,  13  Week.  Dig.  189.  Where  the 
answer  denied  plaintiff's  title,  and  alleged  that  the  property  was 
deposited  by  him  with  defendant  to  secure  the  payment  of  moneys 
loaned  to  him,  which  were  still  due ;  held,  that  no  part  of  the  an- 
swer could  be  stricken  out  as  irrelevant.  Townsend  v.  Plait,  3  Abb. 
325.  Part  ownership  of  a  chattel  is  a  good  defence  to  an  action 
of  replevin.  Hudson  v.  Swan,  83  N.  Y.  552,  reversing  7  Abb. 
N.  C.  324.  Where  the  property  has  been  taken  from  the  defend- 
ant and  delivered  to  the  plaintiff,  and  judgment  is  finally  entered 
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in  favor  of  the  defendant,  and  a  return  of  the  property  to  him  ia 
directed,  no  damages  for  the  taldng  and  withholding  of  the  prop- 
erty so  seized  can  be  recovered  by  him  in  such  action  unless  a 
claim  therefor  has  been  set  up  in  his  answer.  Whitcomb  v.  Hoff- 
man, 14  Hun,  335.  Section  1723  does  not  apply  to  an  action  in 
the  District  Court  of  the  city  of  New  York ;  such  defences  is  not 
available  therein.  Carswell  v.  Alden,  12  Civ.  Pro.  R.  137,  citing 
Stowell  V.  Alden,  71  N.  Y.  36. 

In  Klinger  v.  Bandy,  36  Hun,  601,  it  is  held  that  facts  author- 
ing the  defendant  to  attack  the  plaintiff's  title  as  fraudulent, 
must  be  pleaded.  It  is  not  necessary  for  defendant  to  plead  the 
Statute  of  Frauds  in  replevin  in  order  to  avail  himself  of  it  on  the 
trial.     Ycm  Dyhe  v.  Clarh,  46  St.  Eep.  455. 

Where  the  answer  set  out  the  defendant  was  "  entitled  to  pos- 
session of  the  chattels  named  in  the  complaint  under  and  by  virtue 
of  a  certain  lease  made  and  entered  into  whereby  certain  premises 
therein  described  were  leased  to  defendant,  together  with  certain 
machinery  therein,"  held,  that  this  averment  was  sufficiently 
definite  and  certain  and  that  an  order  was  properly  made  requir- 
ing the  defendant  to  make  its  answer  more  definite  and  certain. 
Durant  v.  East  River  Electric  Light  Co.,  15  Civ.  Pro.  E.  193. 

Where  the  property  has  been  delivered  to  plaintiff,  an  answer 
setting  up  a  lien  thereon  and  claiming  damages  for  taking  it,  does 
not  constitute  a  counterclaim.  De  Leyer  v.  Michaels,  5  Abb.  203. 
See  Brown  v.  Buckingham,  21  How.  190,  11  Abb.  387.  The  rule 
that  an  answer  of  title  in  a  stranger  without  an  allegation  con- 
necting defendant  with  such  title  is  no  defence  as  laid  down  in 
Stowell  V.  Otis,  71  N.  Y.  36;  Duncan  v.  Spear,  11  Wend.  54; 
Bogers  v.  Arnold,  12  Wend.  30;  King  v.  Orser,  4  Duer,  431; 
Hoyt  v.  Yan  Alstyne,  15  Barb.  568 ;  and  Gerher  v.  Monie,  56 
Barb.  562,  has  been  modified  by  §  1723  in  actions  for  replevin. 
Stonebridge  v.  PerTcins,  141  N.  Y.  1. 

Where  a  mortgagee  under  a  chattel  mortgage  took  possession 
of  the  chattels  and  the  mortgagor  subsequently  made  a  general 
assignment,  and  thereafter  the  sheriff  levied  under  an  execution 
against  the  assizors,  plaintiff  was  held  entitled  to  recover,  for 
the  reason  that  if  the  whole  mortgage  was  good  the  plaintiff 
acquired  title  thereto,  and  that  if  it  were  invalid,  the  title  to  the 
chattels  passed  to  the  assignee  in  the  general  assignment,  and  that 
in  such  case  the  sheriff,  in  order  to  justify  his  levy,  must  show  a 
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right  in  his  judgment  creditors  to  take  a  mortgaged  chattel,  and  it 
was  not  sufficient  to  show  that  the  party  in  whose  possession  the 
chattels  were  had  no  valid  title  thereto.  Guilford  v.  Mills,  57 
Hun,  493.  Where  the  complaint  in  replevin  does  not  aver  a 
wrongful  taking  but  alleges  only  a  wrongful  detention,  a  general 
denial  puts  in  issue  both  plaintiff's  title  and  the  wrongful  deten- 
tion, and  under  it  defendant  may  show  title  in  a  stranger  although 
he  does  not  connect  himself  with  the  title.  Siedenhach  v.  Riley, 
111  N.  Y.  560. 

Where  it  was  claimed  by  defendant  that  plaintiff  had  no  title, 
as  prior  to  the  giving  of  the  bill  of  sale  to  her,  her  vendor  had 
given  a  bill  of  sale  of  the  same  property  to  his  wife,  and  it 
appeared  that  he  retained  possession,  and  that  such  bill  of  sale 
was  not  filed  or  delivered  to  the  wife ;  Tield,  the  jury  was  author- 
ized to  find  that  the  wife  had  no  title  or  interest  or  right  of  pos- 
session as  against  plaintiff,  although  under  §  1723  the  defendant 
in  an  action  of  replevin  may  defend  on  the  ground  that  a  third 
person  is  entitled  to  the  chattel  without  connecting  himself  with 
the  latter's  title.  Moussette  v.  Bacon,  49  St.  Rep.  455.  Where 
plaintiff's  proof  in  an  action  for  wrongful  taking,  showed  both 
title  to  and  possession  of  the  property,  defendants  cannot  defend 
by  proving  title  in  judgment  debtors,  nor  can  they  raise  any 
objection  which  they  could  waive,  without  alleging  and  proving 
facts  which  gave  them  the  right  to  stand  in  the  debtor's  shoes 
and  assail  plaintiff's  title.    Klinger  v.  Bondy,  36  Hun,  601. 

Where  a  complaint  in  replevin  counts  in  the  d&tinet,  a  general 
denial  puts  in  issue  not  only  the  wrongful  detention  but  plaintiff's 
title,  and  defendant  may  show  not  only  title  in  himself,  but  title 
out  of  plaintiff  and  in  a  stranger.  Stearns  v.  Early,  49  Misc.  614, 
96  Supp.  837. 

When  plaintiffs  sue  in  replevin  it  is  no  defense  to  allege  that  in 
another  action  brought  by  defendant  against  plaintiff,  the  latter 
set  out  a  claim  for  damages  sustained  by  reason  of  the  defendant's 
refusal  to  sell  and  deliver  the  goods  which  are  now  sought  to  be 
replevied,  and  have  thus  elected  to  base  their  claim  upon  contract. 
Porter  v.  Fuld  &  Batch  Knitting  Co.,  114  App.  DIv.  292,  99 
Supp.  815. 

Where  one  has  a  claim  for  salvage  against  property  and  de- 
livers it  to  defendant  to  keep  for  him  until  the  claim  is  paid, 
under  an  action  by  the  owner  to  recover  the  property  defendant 


1932  EEPLEVIN. 

can  set  up  the  lien  as  a  defence  to  the  action,  there  having  been  na 
wrongful  taking,  but  merely  a  detention,  in  which  case  right  of 
possession  in  a  third  person  is  available.  Central  Stock  Yard  & 
Transit  Co.  v.  Mears,  89  App.  Div.  452,  85  Supp.  Y95. 

A  general  denial  puts  in  issue  plaintiff's  property  in  chattel 
sought  to  be  replevied,  as  well  as  wrongful  detention,  and  plaintiff 
must  show  his  right  to  possession  as  against  any  one  else,  and 
recover  thereon,  and  defendant  may  show  the  property  in  the 
chattel,  and  right  to  its  possession  to  be  in  himself  or  in  a  third 
person,  and  his  failure  to  prove  title  does  not  aid  a  plaintiff  who 
has  no  valid  title.  Levy  v.  Kelter,  63  App.  Div.  392,  71  Supp. 
509,  citing  Oriifin  v.  Long  Islamd  E.  R.  Co.;  101  N.  Y.  348, 
where  the  court  said  (page  354)  :  "  The  plaintiff  seeking  to  take 
property  out  of  the  possession  of  the  defendant  was  bound  to 
show  title  in  himself,  and  the  defendant  could  defend  itself  by 
showing  that  he  did  not  have  title  and  thus  identify  the  right  to 
take  from  it  possession  which  it  had  acquired."  Citing,  also,  to 
the  same  point,  Siedenhach  v.  Riley,  111  N.  Y.  560. 

The  same  rule  was  held  in  Jacobs  v.  Haefelein,  60  App.  Div. 
533,  the  court  saying,  at  page  535,  69  Supp.  1034,  the  general 
denial  put  in  issue  the  plaintiff's  title,  as  well  as  the  wrongful 
detention  of  the  property;  upon  that  issue  the  defendant  had  the 
right  to  show  as  he  attempted  to  do,  the  title  out  of  the  plaintiff 
without  charging  himself  with  it. 

In  Vogel  v.  Bariks,  60  App.  Div.  459,  70  Supp.  1010,  the 
action  was  for  conversion,  and  it  was  there  held  in  opinion,  Hurd, 
J.,  county  judge,  which  was  adopted  as  the  opinion  of  the  Appel- 
late Division,  that  the  defence  was  a  general  denial,  and  conversion 
cannot  be  justified  by  showing  title  in  a  stranger  to  the  suit  with- 
out connecting  the  defendants  with  it.  There  was  no  such  plea, 
and  no  such  question  was  before  the  court.  Citing  Wheeler  v. 
Lawson,  103  N.  Y.  40.  In  that  case  the  plaintiffs  were  in  actual 
possession  of  the  property  when  the  defendants  forcibly  seized,  re- 
moved and  sold  it.  This  was  held  to  be  sufficient  to  maintain  the 
action  without  other  evidence  of  title. 

Where  defendant's  answer  in  replevin  alleged  ownership  in 
themselves  and  their  evidence  did  not  show  individual  ownership, 
but  joint  ownership  with  plaintiff,  and  the  judgment  awards  pos- 
session to  defendants,  the  answer  will  be  considered  as  amended 
by  inserting  an  averment  that  plaintiff  and  defendant  are  joint 
owners.    Alexander  v.  HarJcin,  53  Misc.  317, 103  Supp.  56. 
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Where  the  answer  contains  demand  for  the  return  of  the  chattel 
taken  by  plaintiflf  in  replevin,  it  is  not  necessary  to  serve  the  notice 
mentioned  in  §  1725  in  order  to  obtain  a  return  of  the  chattel. 
McCobb  V.  Christiansen,  27  Misc.  825,  59  Supp.  187,  affirmed, 
46  App.  Div.  623. 

One  upon  whose  lands  animals  are  found  trespassing  is  not  re- 
quired to  proceed  under  the  Revised  Statutes,  but  may  proceed 
under  §  120  of  the  Town  Law,  and  where  he  does  so  his  detention 
for  the  damages  done  is  a  valid  defence  to  an  action  by  the  owner 
to  replevin  the  animals.  Boyce  v.  Perry,  26  Misc.  355,  57  Supp. 
214. 

Under  the  statute,  chapter  808,  Laws  1902,  providing  that  a 
warehouseman  shall  not  be  made  a  party  in  an  action  of  replevin 
if  he  shall  have  made  known  to  the  claimant  the  name  and 
address  of  the  depositor  or  holder  of  the  warehouse  receipt,  the 
warehouseman  as  defendant  must  plead  his  exemption.  Herzlett 
v.  Hamilton  Warehouse  Co.,  47  Misc.  660,  94  Supp.  580. 

Sub.  3.     Counterclaims. 

Counterclaims  for  the  storage  of  chattels  and  injury  to  defend- 
ant's property  in  their  removal  set  up  in  the  answer,  are  de- 
murrable. Bernheimer  v.  Hartmayer,  50  App.  Div.  316,  63 
Supp.  978. 

In  an  action  to  replevin  a  wagon,  the  value  of  repairs  made 
thereto  by  the  defendant  at  the  request  of  the  plaintiff,  constitutes 
a  valid  counterclaim.  Cooper  v.  Kipp,  52  App.  Div.  250,  65 
Supp.  379. 

AETIOLE  IX. 

AITIDAVIT,   X7NDEIlTAKIirG  AND  REQtTISTTiaN  TO  SHERIFr. 

Suid.  I.    T^e  affidavit,  1933. 

§  1695.  Affidavit  therefor,  before  commencement  of  action,  1933. 

§  1696.  Id. ;  after  commencement  of  action,  1934. 

I  1697.  Id.;  where  several  chattels  are  to  be  replei'ied,  1934. 

§  1712.    When  agent,  etc.,  may  make  affidavit  for  replevin  or  return., 

1934- 
SuM.  2.    The  undertaking,  1938. 

§  1699.  Plaintiff's  undertaking  for  replevin,  1938. 
Subd.  3.  Requisition,  1941. 

§  1694.  Plaintiff  may  require  sheriff  to  replevy,  1941. 

Sub.  1.  The  Afadavit.  §§  1695,  1696,  1697,  1712. 

§   1695.   Affidavit  therefor,  before  commencement  of  action. 

The  affidavit,  to  be  delivered  to  the  sheriff,  aa  prescribed  in  the  last  section, 
iDiist  particularly  describe  the  chattel  to  be  replevied;  and  must  contain  tha 
following  allegations: 
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1.  That  the  plaintifif  is  the  owner  of  the  chattel,  or  is  entitled  to  the  pos- 
session thereof,  by  virtue  of  a  special  property  therein;  the  facts  with  respect 
to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  the  best  knowl- 
edge, information,  and  belief  of  the  person  making  the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against  the  plaintiff, 
for  the  collection  of  a  tax,  assessment,  or  fine,  issued  in  pursuance  of  a  statute 
of  the  State,  or  of  the  United  States;  or,  if  it  has  been  taken  under  color  of 
such  a  warrant,  either  that  the  taking  was  unlawful,  by  reason  of  defects  in 
the  process,  or  other  causes  specified,  or  that  the  detention  is  unlawful,  by 
reason  of  facts  specified,  which  have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution  or  warrant  of  at- 
tachment against  the  property  of  the  plaintiff,  or  of  any  person  from  or 
through  whom  the  plaintiff  has  derived  title  to  the  chattel,  since  the  seizure 
thereof;  or,  if  it  has  been  so  seized,  that  it  was  exempt  from  the  seizure,  by 
reason  of  facts  specified,  or  that  its  detention  is  unlawful,  by  reason  of  facts 
specified  which  have  subsequently  occurred. 

6.  Its  actual  value. 

§    1696.   Id.;  after  commencement  of  action. 

But  where  the  affidavit  is  made  after  the  service  of  the  summons,  the  alle- 
gations, required  to  be  inserted  therein  by  subdivisions  first  and  second  of  the 
last  section,  must  be  to  the  effect  that  the  plaintiff,  at  the  time  of  the  com- 
mencement of  the  action,  was  the  owner  of  the  chattel,  or  was  entitled  to  the 
possession  thereof  by  virtue  of  a  special  property  therein;  aJid  that  it  was 
then  wrongfully  detained  by  the  defendant,  as  prescribed  in  those  subdivi- 
sions. 

§   1697.   Id.;  -nrhere  several  chattels  are  to  be  replevied. 

Where  the  affidavit  describes  two  or  more  chattels  of  the  same  kind,  it  must 
state  the  number  thereof,  and  where  it  describes  a  chattel  in  bulk,  it  must 
state  the  weight,  measurement,  or  other  quantity.  Where  it  describes  two  or 
more  chattels  to  be  replevied,  it  may,  at  the  election  of  the  plaintiff,  state  the 
aggregate  value  of  all;  or,  separately,  the  value  of  any  chattel  or  of  any  class 
of  chattels,  and  the  aggregate  value  of  the  remainder,  if  any.  Where  it  states 
separately  the  value  of  one  or  more  chattels  or  classes  of  chattels,  the  de- 
fendant may  require,  as  prescribed  in  the  following  provisions  of  this  article, 
the  return  of  any  or  all  of  the  chattels  or  classes  of  chattels,  the  value  of 
which  is  thus  stated,  or  of  the  portion  thereof  which  has  been  replevied.  If 
he  procures  such  a  return,  the  remainder  must  be  delivered  to  the  plaintiff, 
except  as  is  otherwise  prescribed  in  this  article. 

§  1712.  When  agent,  etc.,  may  make  affidavit  for  replevin  or 
return. 

The  affidavit,  to  be  delivered  to  the  sheriff  in  behalf  of  the  plaintiff,  with  a 
requisition  to  replevy  a  chattel,  may  be  made  by  the  plaintiff's  agent  or  at- 
torney, if  the  material  facts  are  within  his  personal  knowledge;  or,  if  the 
plaintiff  is  not  within  the  county  where  the  attorney  resides,  or  has  his  office, 
or  is  not  capable  of  making  the  affidavit.  The  affidavit,  to  be  delivered  to  the 
sheriff,  either  in  behalf  of  the  defendant,  with  a  notice  that  he  requires  the 
return  of  the  chattel,  or  in  behalf  of  a  person,  not  a  party,  who  makes  a  claim 
as  prescribed  in  section  1709  of  this  act,  may  be  made  by  an  agent  or  attorney, 
if  the  material  facts  are  within  his  personal  knowledge,  or  if  the  defendant  or 
claimant,  as  the  ease  may  be,  is  not  within  the  county  where  the  property 
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was  replevied,  and  capable  of  making  the  aflSdavit.  When  the  affidavit  is  made 
by  an  attorney  or  agent,  he  must  state  therein  what  allegations,  if  any,  are 
made  upon  his  information  and  belief;  and  he  must  set  forth  therein  the 
grounds  of  his  belief,  as  to  all  matters  not  stated  upon  his  knowledge,  and 
the  reason  why  the  affidavit  is  not  made  by  the  party  or  the  claimant. 

The  affidavit  must  particularly  describe  the  property.  Talcott 
V.  Belding,  36  Super.  Ct.  84;  Dewitt  v.  Morris,  13  Wend.  497. 
But  if  the  affidavit  is  defective  a  supplemental  affidavit  may  be 
allowed  or  amendment  granted.  Depew  v.  Leal,  2  Abb.  131; 
Spwulding  v.  Spaulding,  3  How.  297;  Dows  v.  Oreen,  3  How.  377. 
Where  plaintiff  is  the  owner  an  allegation  of  that  fact  is  sufficient. 
Vandenburgh  v.  Van  Valkenhurgh,  8  How.  217.  But  if  he  has  a 
special  property  in  the  goods  the  facts  shold  be  stated.  Depew 
V.  Leal,  2  Abb.  131,  supra.  Where  plaintiff's  affidavit  alleged 
she  was  entitled  to  possession  of  chattels  by  virtue  of  a  special 
property  in  said  chattels,  to  wit,  as  sole  legatee  of  a  decedent,  and 
that  such  decedent  died  seized  of  the  property,  which  formerly  was 
in  possession  of  his  executor,  who  had  absconded,  held,  that  the 
affidavit  was  defective  and  contained  no  facts  showing  a  special 
property,  no  delivery  by  the  executor  being  shown.  McDonald  v. 
Rockwell,  19  Week.  Dig.  192.  Where  property  has  been  seized 
under  an  execution  the  affidavit  must  show  that  it  is  exempt  from 
such  seizure  by  statute.  Spaulding  v.  Spaulding,  3  How.  297. 
An  allegation  may  be  made  in  the  affidavit  that  defendant  detains 
the  property,  even  if  it  has  passed  out  of  his  possession.  Boss  v. 
Cassidy,  27  How.  416;  Brochway  v.  Burnap,  16  Barb.  309; 
Nichols  V.  Michael,  23  N.  Y.  264. 

The  proceedings  may  be  set  aside  on  motion  where  the  affidavit 
is  insufficient.  American  Tool  Co.  v.  Smith,  32  Hun,  122 ; 
O'Reilly  v.  Good,  18  Abb.  106;  StocTcwell  v.  Veitch,  38  Barb. 
650;  or  untrue,  Niagara  Elevated  Co.  v.  McNamara,  2  Hun,  416. 
A  general  appearance  in  the  action  waives  any  irregularity  in  the 
affidavit,  as  does  giving  an  undertaking  for  a  redelivery  of  the 
property.  Hyde  v.  Patterson,  1  Abb.  248;  Wisconsin  M.  &  F. 
Ins.  Co.  V.  Hobbs,  22  How.  494.  But  where  the  affidavit  upon 
which  a  requsition  in  replevin  is  based  contained  an  allegation  of 
a  demand  of  the  property,  but  was  in  fact  verified  before  the 
demand  was  made,  held,  an  irregularity  which  was  not  waived  by 
an  appearance  in  the  action,  but  was  amendable  upon  proper 
terms.  McAdam  v.  WaTbrau,  8  Civ.  Pro.  K.  451.  A  portion  of 
subdivision  4  of  §  1695  is  new,  authorizing  statement  as  to  in- 
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validity  of  process,  and  was  added  by  the  codifiers  in  accordance 
with  the  interpretation  of  the  statuie  in  People  v.  Albany  Com- 
mon Pleas,  7  Wend.  485 ;  Wright  v.  Briggs,  2  Hill,  77 ;  Stochwell 
V.  Yeitch,  38  Barb.  650;  Hudler  V.  Golden.  36  K  Y.  456. 

An  affidavit  which  does  not  state  any  facts  showing  that  the 
taking  of  the  property  was  unlawful  by  reason  of  any  defects  in 
the  process  or  by  reason  of  facts  which  subsequently  occurred 
states  a  mere  legal  conclusion.  N orris  v.  Jones,  7  Misc.  198, 
27  Supp.  209,  citing  Emery  v.  Baltz,  94  IST.  Y.  408 ;  Talcott  v. 
City  of  Buffalo,  125  E".  Y.  280.  If  the  affidavit  is  irregular  and 
not  complying  with  §  1695,  an  objection  on  that  ground  should  be 
taken  promptly  and  the  notice  of  motion  should  specify  the  irregu- 
larity complained  of.  It  is  too  late  after  defendant's  time  to  an- 
swer has  expired.  Paddock  v.  Ouyder,  29  St.  Kep.  773,  8  Supp. 
905. 

Motion  is  the  proper  remedy  to  set  aside  replevin  papers  for 
defects  in  the  affidavit,  but  unless  promptly  made  plaintiff  will  be 
allowed  to  file  by  way  of  amendment  the  affidavit  used  upon  the 
motion  to  set  aside.  Ethridge  v.  Orcutt,  12  St.  Hep.  372.  An 
affidavit  stating  that  plaintiff  is  the  owner  and  entitled  to  the  pos- 
session of  all  the  dry  goods,  etc.,  of  a  certain  firm  in  a  certain 
building  and  that  they  are  wrongfully  detained  from  him,  suffi- 
ciently describes  the  property  to  be  taken,  as  it  will  be  held  to 
cover  property  formerly  owned  by  the  firm  and  still  held  and 
claimed  by  it.  McCarthy  v.  Ocherman,  92  Hun,  19,  37  K  Y. 
Supp.  914,  73  St.  Eep.  42,  affirmed,  154  N.  Y.  565. 

In  Devoe  v.  Selig,  25  Misc.  411,  54  Supp.  941,  it  was  held 
that  the  affidavit  was  insufficient  to  identify  the  goods.  Dis- 
tinguishing McCarthy  v.  Ocherman,  154  IST.  Y.  565,  which 
holds  that  the  description  of  the  property  in  the  affidavit  accom- 
panying the  requisition  is  sufficient  to  make  the  requisition  valid 
in  that  respect  so  as  to  protect  a  sheriff  from  suit  by  third  party 
to  recover  the  property,  if  it  describes  the  property  sufficiently  to 
enable  the  sheriff  to  take  it  from  the  defendant  and  deliver  it  to 
the  plaintiff. 

When  the  allegation  as  to  the  cause  of  detention  is  made  by  an 
agent  upon  his  best  information  and  belief,  it  is  sufficient  to  set 
forth  the  sources  of  information  generally  without  specifying  in 
detail.  Sloan  v.  Implement  Dealers'  Mfg.  Co.,  25  Misc.  451,  55 
Supp.  558. 
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In  Yam,  Dyke  v.  N.  Y.  State  Banking  Co.,  18  Misc.  661,  43 
Supp.  735,  it  was  held  that  the  description  in  the  affidavit  must  be 
plain  enough  so  that  the  sheriff  to  wihom  it  it  delivered  will  be 
able  to  determine  from  it  with  some  degree  of  accuracy  what  he  is 
required  to  replevin ;  but  it  was  further  held  that  a  defect  in  the 
proceedings  which  is  not  specified  in  the  notice  of  motion  to  vacate 
is  not  available  on  the  motion.  Plaintiflf  was  allowed  to  amend 
the  description  in  the  affidavit. 

In  Marshall  v.  Friend,  33  Misc.  443,  68  Supp.  502,  affirmed,  59 
App.  Div.  628,  69  Supp.  1140,  it  is  held  that  where  a  description 
in  the  affidavit  is  upon  its  face  sufficiently  certain,  and  an  un- 
certainty arises  solely  from  the  facts  outside  of  the  record  alleged 
in  the  moving  papers  to  set  aside  the  service  of  the  summons, 
the  question  as  to  whether  the  affidavit  is  uncertain  should  be  left 
to  the  trial,  and  not  disposed  of  upon  the  motion.  Distinguish- 
ing ZJe«;oe  V.  Selig,  25  Misc.  411,  54  Supp.  941,  where  the  affidavit 
was  held  to  be  insufficient  by  reason  of  lack  of  definiteness  in  the 
description  to  enable  the  sheriff  to  determine  upon  what  he  was 
required  to  replevy. 

An  affidavit  is  not  sufficient  which  describes  goods  by  abbrevia- 
tions, the  meaning  of  which  is  not  shown  by  anything  contained  in 
the  schedule  nor  in  the  affidavit,  nor  by  letters  or  figures  which 
read  by  themselves  are  not  descriptive  at  all,  nor  referred  to  in 
the  schedule  or  affidavit,  so  that  their  meaning  is  made  plain. 
National  Enamelling  Stamping  Co.  v.  Kaplan,  53  App.  Div.  96, 
65  Supp.  732.  In  Springfield  Metallic  Casket  Co.  v.  Wielar,  26 
Misc.  863,  56  Supp.  394,  the  affidavit  was  also  held  to  be 
insufficient. 

In  replevin  brought  to  recover  a  chattel  in  a  City  Court,  having 
the  powers  and  jurisdiction  of  a  Justice's  Court,  which  chattel 
plaintiff  does  not  require  to  be  replevied  before  judgment,  he  need 
not  show  by  affidavit  that  its  value  is  within  the  limit  of  the  juris- 
diction of  the  court.  Young  v.  Carey,  29  Misc.  278,  61  Supp. 
508. 

On  a  motion  to  vacate  proceedings  in  replevin  on  the  ground 
that  the  affidavit  did  not  sufficiently  particularize  the  chattels  to 
be  replevied,  it  was  held  that  an  amendment  of  the  affidavit  should 
be  granted  on  payment  of  the  costs.  Van  Dyke  v.  N.  Y.  State 
Banking  Co.,  18  Misc.  661,  43  Supp.  735. 

The  affidavit  required  by  §  1695  and  delivered  to  the  sheriff 
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must  particularly  describe  the  property  to  be  replevied,  and  if  it 
is  not  clear  and  intelligible,  the  requisition  will  be  set  aside. 
Schwietering  v.  Rothschild,  26  App.  Div.  614,  50  Supp.  206. 

Affidavit  in  Beplevin. 

SUPREME  COURT. 


PETER    HASTEN    and    WILLIAM    M. 
HAYES 

agst. 

WILLIAM  WEBB. 


Ulster  County,  ss.  : 

William  M.  Hayes,  of  said  county,  being  duly  sworn,  says  he  is 
one  of  the  firm  of  Hasten  &  Hayes,  and  one  of  the  above  plaintiffs; 
that  the  firm  of  Hasten  &  Hayes,  composed  of  the  above-named 
plaintiffs,  are  the  owners  and  entitled  to  the  immediate  possession 
of  the  following  described  chattels,  under  and  by  virtue  of  a  bill  of 
sale  duly  executed  by  one  C.  J.  Townsend  to  Peter  Hasten  and 
"William  H.  Hayes,  composing  the  said  firm  of  Hasten  &  Hayes;  and 
that  said  plaintiffs  claim  possession  of  the  following  chattels  as 
aforesaid  (Here  insert  the  chattels  claimed  and  their  value) ;  that 
said  chattels  are  wrongfully  claimed  and  detained  by  William  Webb, 
sheriff  of  Ulster  county,  the  defendant  above-named;  that  the 
alleged  cause  of  detention  thereof,  according  to  this  deponent's  best 
knowledge,  information  and  belief,  is  as  follows:  That  said  defend- 
ant claims  the  right  to  the  possession  of  said  chattels  under  and  by 
virtue  of  an  execution  issued  out  of  the  Supreme  Court,  in  an  action 
entitled  George  Davis  v.  C.  J.  Townsend,  and  levy  made  under  said 
execution;  that  said  chattels  have  not  been  taken  by  virtue  of  a 
warrant  against  the  plaintiffs  for  the  collection  of  a  tax,  assessment 
or  fine  issued  in  pursuance  of  a  statute  of  the  State  or  of  the  United 
States;  that  said  chattels  have  not  been  seized  by  virtue  of  an  ex- 
ecution or  warrant  of  attachment  against  the  property  of  the  plaintiffs, 
or  of  any  other  person  from  or  through  whom  the  plaintiffs  have 
derived  title  to  said  chattels,  or  any  part  thereof,  since  the  seizure 
thereof;  that  the  actual  value  of  each  of  said  chattels  is  as  above 
stated,  amounting  in  the  aggregate  to  $400;  that  the  said  plaintiffs 
have  commencecl,  by  the  issue  of  a  summons,  a  copy  of  which  is 
hereto  annexed,  an  action  in  this  court  against  said  William  Webb 
for  the  recovery  of  the  possession  of  said  chattels;  that  said  sum- 
mons has  been  served  and  no  answer  has  been  served  by  said  defend- 
ant, and  his  time  to  answer  has  not  yet  expired. 

(Jurat.)  WILLIAM  M.  HAYES. 

Sub.  2.    The  Undertaking.     §  1699. 

§    1699.   Plaintiff's  undertaking  for  replevin. 

The  undertaking  to  be  delivered  to  the  sheriff,  with  a  requisition  to  replevy 
a  chattel,  must  be  executed  by  at  least  two  sureties,  who  must  be  approved  by 
the  sheriff.    It  must  be  to  the  effect  that  the  sureties  are  bound  in  a  specific 
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gum,  not  less  than  twice  the  value  of  the  chattel,  as  stated  in  the  affidavit, 
for  the  prosecution  of  the  action;  for  the  return  of  the  chattel  to  the  defend- 
ant, if  possession  thereof  is  adjudged  to  him,  or  if  the  action  abates,  or  is 
discontinued,  before  the  chattel  is  returned  to  the  defendants;  and  for  the 
payment  to  the  defendant  of  any  sum  which  the  judgment  awards  to  him 
against  the  plaintiff. 

No  consideration  is  necessary  to  support  an  undertaking  beside 
the  claim  to  the  property,  nor  is  it  necessary  that  the  undertaking 
should  express  a  consideration.  Hwrrison  v.  Utley,  6  Hun,  565. 
It  is  not  in  the  power  of  the  sheriff  to  dispense  with  the  under- 
taking. Wilson  V.  Williams,  18  Wend.  581.  Nor  can  he  arbi- 
trarily refuse  his  approval  to  an  undertaking  although  it  is  an  act 
for  his  own  protection.  Nosser  v.  Corwin,  36  How.  540.  The 
bond  is  as  essential  as  the  affidavit.  Smith  v.  McFall,  18  Wend. 
521;  Wilson  v.  Williams,  18  Wend.  581;  Whaling  v.  Shales,  20 
Wend.  673.  An  error  in  an  undertaking  as  to  date  does  not  vitiate 
it,  Hyde  v.  Patterson,  1  Abb.  248  ;  and  a  defect  may  be  cured  upon 
exception.  Wilson  v.  Williams,  18  Wend.  581 ;  De  Bequie  v. 
Lewis,  3  Robt.  708. 

A  new  undertaking  may  be  given  nunc  pro  tunc  by  order  of  the 
court.  Cutler  v.  Bathbone,  1  Hill,  204;  Conklin  v.  Dutcher,  5 
How.  386 ;  Harrington  v.  American,  etc.,  Co.,  1  Barb.  244 ;  Decker 
V.  Judson,  16  N.  Y.  439.  The  undertaking  includes  costs  on 
appeal  to  the  General  Term  and  Court  of  Appeals.  Tibhles  v. 
O'Conor,  28  Barb.  538.  And  where  it  is  given  by  a  non-resident 
plaintifP,  no  security  for  costs  will  be  required.  Wisconsin,  etc., 
Ins.  Co.  V.  Hohhs,  22  How.  494.  Defendants  are  not  estopped 
from  raising  questions  as  to  the  invalidity  of  the  undertaking  by 
the  fact  that  they  had  not  raised  them  in  the  answer  where  they 
appeared  upon  the  face  of  the  complaint.  Mittnacht  v.  Keller- 
mann,  105  N.  Y.  461.  It  seems  after  the  chattel  has  been  de- 
livered, and  the  undertaking  approved,  the  court  has  no  power  to 
require  a  new  undertaking  on  account  of  the  insolvency  of  the 
sureties.    Ludwig  v.  Dunsceith,  2  Law  Bull.  97. 

Where  the  plaintiflP  has  caused  the  sheriff  to  replevy  a  chattel 
the  court  cannot  require  him  to  give  a  larger  undertaking  in  place 
of  the  one  given  to  secure  such  replevy  on  the  ground  that  the  real 
value  of  the  chattel  is  greater  than  stated  in  the  plaintiff's  affidavit. 
The  authority  of  the  court  must  be  looked  for  in  the  statute,  and 
if  it  does  not  exist,  it  cannot  be  exercised.  Requisition  of  a  plain- 
tiff is  deemed  the  mandate  of  the  court,  but  it  is  not  ordered  by 
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the  court  and  is  not  discretionary.  A  court  has  no  control  over 
its  issuance  or  over  the  subsequent  proceedings  except  to  vacate 
for  irregularities  and  to  see  that  the  statute  provisions  are  duly 
executed.  U.  8.  Land  &  Investment  Co.  v.  Bussey,  53  Hun,  516; 
s.  c,  17  Civ.  Pro.  E.  164,  6  Supp.  416. 

Where  an  undertaking  on  appeal  from  the  judgment  in  replevin 
to  the  General  Term,  instead  of  being  in  the  form  of  an  undertak- 
ing to  stay  proceedings  on  appeal  in  such  an  action  under  §  1329, 
was  in  the  form  prescribed  by  §  1327  to  stay  execution  of  a  money 
judgment,  and  was  treated  as  proper  and  effectual  to  stay  proceed- 
ings, it  was  held  that  as  no  undertaking  was  requisite  upon  the 
appeal  except  to  stay  the  proceedings,  the  giving  of  it  was  an  idle 
ceremony,  unless  it  was  intended  to  secure  that  object,  that  it  was 
founded  on  good  consideration  and  was  a  good  common-law  agree- 
ment, enforceable  according  to  its  terms.  The  judgment  in  a 
replevin  suit  was  against  three  defendants;  it  was  affirmed  as  to 
two  and  a  new  trial  ordered  as  to  the  third,  and  on  such  new  trial 
a  judgment  was  found  in  his  favor ;  held,  that  it  did  not  discharge 
the  sureties.     Goodwin  v.  Bunzl,  102  N.  Y.  224. 

Where  goods  were  taken  in  replevin  and  after  it  had  been  deter- 
mined that  the  action  would  not  lie  in  that  form,  the  complaint  was 
amended  so  as  to  set  up  an  equitable  lien,  which  upon  a  subsequent 
trial  was  established  and  enforced,  the  court  is  justified  in  barring 
the  remedy  of  the  defendant  on  the  replevin  bond  by  the  terms  of 
the  judgment.  National  Bank  of  Deposit  v.  Rogers,  166  I^.  Y. 
380,  affirming  44  App.  Div.  357,  61  Supp.  155. 

There  is  no  liability  on  the  part  of  the  surety  in  an  undertaking 
on  replevin  by  reason  of  the  non-return  of  the  goods  replevied, 
unless  such  return  was  demanded  by  defendant  in  the  action.  A 
mere  discontinuance  of  the  replevin  action  on  payment  of  costs 
is  not  sufficient.  Freeman  v.  U.  8.  Fidelity  &  Guaranty  Co., 
43  Misc.  364,  87  Supp.  493.  Further  holding  that  the  fact  that 
the  plaintiff  in  the  replevin  action  was  the  owner  of  the  chattels 
and  entitled  to  the  immediate  possession  thereof,  was  not  a  defence 
in  bar  of  an  action  on  the  undertaking,  but  is  available  only  as  a 
partial  defence  in  mitigation  of  damages. 

The  Supreme  Court  has  authority,  where  a  surety  upon  the  bond 
given  by  plaintiff  in  replevin  has  become  insolvent,  to  require  the 
plaintiff  to  give  a  new  undertaking.  Hohenstein  v.  Westminster 
Candle  Co.,  31  App.  Div.  11,  52  Supp.  235. 
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Undertaking  by  Plaintiff. 


PETER   MASTEN    and    WILLIAM    M. 
HAYES 


WILLIAM  WEBB. 


Whereas,  affidavit  has  been  made  by  William  M.  Hayes,  one  of  the 
plaintiffs  in  this  action,  that  the  defendant  therein  wrongfully  detains 
certain  chattels  in  the  said  affidavit  mentioned,  of  the  value  of  $400 
and  the  plaintiffs  claim  the  immediate  delivery  of  such  chattels  to 
him:  Now,  therefore,  in  consideration  of  the  taking  of  said  prop- 
erty, or  any  pajt  thereof,  by  the  coroner  of  the  county  of  Ulster, 
and  the  requisition  thereupon  indorsed,  we,  the  undersigned,  E.  D. 
Tenyck,  of  Kingston,  Ulster  county.  New  York,  an  undertaker,  and 
Edward  Every,  of  said  city,  a  broker,  do  hereby  jointly  and  severally 
undertake  and  become  bound  to  the  defendant  in  the  sum  of  $800 
for  the  prosecution  of  the  said  action  for  the  return  of  the  said 
chattels  to  the  said  defendant,  if  possession  thereof  is  adjudged  to 
him,  or  if  said  action  abates  or  is  discontinued  before  said  chattels 
are  returned  to  the  defendant,  and  for  the  payment  to  the  defendant 
of  any  sum  which  the  judgment  awards  to  him  against  the  plaintiff. 

(Signatures.) 

Approval  of  Undertaking  by  Coroner  when  Sheriff  Defendant. 

I  approve  of  the  within  undertaking  as  to  its  form  and  the  suffi- 
ciency of  the  sureties  thereto. 
(Date.)  ALBEET  CAEE, 

Coroner  of  County  of  Ulster. 

Sub.  3.    Bequisltion.     §  1694. 

§   1694.   Plain tifF  may  reanire  sherifF  to  replevy. 

The  plaintiff  may,  when  the  summons  is  issued,  or  at  any  time  afterwards, 
and  before  the  service  of  a  copy  of  the  defendant's  answer,  or,  where  judg- 
ment is  taken  by  default  for  want  of  an  appearance  or  pleading,  before  the 
entry  of  the  final  judgment,  cause  the  chattel,  to  recover  which  the  action  is 
brought,  to  be  replevied  by  the  sheriff  of  the  county  where  it  is  found.  For 
that  purpose  he  must  deliver  to  the  sheriff  an  affidavit  and  a  written  under- 
taking, as  prescribed  in  the  following  sections  of  this  article,  with  a  written 
requisition,  indorsed  upon  or  annexed  to  the  affidavit,  and  subscribed  by  his 
attorney,  to  the  effect  that  the  sheriff  is  required  to  replevy  the  chattel  de- 
scribed therein.  The  requisition  may  be  directed  to  the  sheriff  of  a  particular 
county,  or,  generally,  to  the  sheriff  of  any  county  where  the  chattel  is  found. 
It  is  deemed  the  mandate  of  the  court. 

The  requisition  is  both  the  foundation  and  boundary  of  the 
sheriff's  duty  and  power ;  if  valid  on  its  face,  he  is  bound  to  execute 
it,  and  he  has  no  right  to  look  beyond  it  or  behind  it.     Second 
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National  Bank  v.  Dunn,  63  How.  434.  A  requisition  to  the  sheriff 
in  replevin  authorizes  the  taking  of  the  chattel  specified  from  the 
defendant  named  in  the  action  or  his  agent.  Hopkins  v.  Davidson, 
52  Super.  529;  Otis  v.  ^Yilliams,  70  jST.  Y.  208.  It  is  held  in 
Ouyon  V.  Rooney,  28  St.  Eep.  624,  that  in  Justices'  Court,  under 
§  2933,  an  action  to  recover  a  chattel  may  be  maintained  although 
there  has  been  no  requisition.     Citing  s.  c,  25  St.  Rep.  326. 

A  sheriff  should  not  be  compelled  to  execute  a  requisition  of 
replevin  and  to  take  into  his  possession  property  which  is  in  the 
possession  of  persons  who  are  not  parties  to  the  action,  and  who 
are  not  shown  to  be  the  agents  of  defendant  or  in  anywise  con- 
nected with  him.    Lehman  v.  Mayer,  8  App.  Div.  311. 

On  the  hearing  of  the  motion  to  vacate  a  requisition  for  insuffi- 
ciency in  the  description  of  the  property,  the  court  may  allow  an 
amendment,  but  it  should  be  upon  terms.  Th'orn  v.  Lazajrus,  39 
App.  Div.  508,  57  Supp.  279. 

If  the  requisition  refers  to  the  description  of  the  chattels  in  the 
affidavit,  and  that  sufficiently  describes  the  property  to  enable  the 
officer  to  take  it  from  the  defendant  and  deliver  it  to  the  plaintiff, 
it  is  sufficiently  definite.  McCarthy  v.  Ockerman,  154  N".  Y. 
565,  affirming  92  Hun,  19,  37  Supp.  914. 

Bequisition  in  Replevin. 
(Title.) 
To  any  Coroner  of  the  County  of  Ulster: 

I  hereby  require  you  to  take  the  chattels  mentioned  in  the  within 
affidavit  from  the  defendant  and  deliver  the  same  to  the  plaintiff  in 
this  action. 

(Date.)  R.  BEEISTARD, 

Plaintiff's  Attorney. 

ARTICLE    X. 

DUTY  OF   SHEBIFF. 

Subd.  1  Ho7u  chattel  to  be  replevied  and  kepi,  1943. 

§  1698.   Provision  where  a  part  only  is  replevied,  1943. 

§  1700.   How  chattel  to  be  replevied,  1943. 

§  1701.  Id.;  how  taken  from  a  building,  etc.,  1943. 

§  1702.  Replevied  chattel;  how  kept,  etc.,  1943. 
Subd.  2.  Delivery  of  chattel  by  sheriff ,  1947. 

§  1706.    When  and  to  whom  sheriff  must  deliver  chattel,  1947. 

§  1707.  Penalty  for  wrong  delivery  by  sheriff,  1947. 

§  1708.  Undertaking ;  to  whom  delivered,  1947. 
Subd.  3.   Sheriff  to  make  return,  1948. 

§  1715.  Return,  etc.,  by  sheriff,  1948. 

I  1716.  Id.;  how  compelled,  1948. 
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Sub.  1.    How  Chattel  to  Be  Eeplevied  and  Kept.     §§  1698,  1700, 

1701,  1702. 

§    1698.   Provision  where  a  part  only  is  replevied. 

The  sheriff  must  replevy  a  smaller  number  or  a  smaller  quantity,  if  the 
whole  of  the  chattel  or  chattels  described  in  the  affidavit  cannot  be  found.  In 
tiiat  case,  if  the  aggregate  value  only  is  stated  in  the  affidavit,  the  value  of  the 
entire  chattel  or  class  of  chattels,  as  so  stated,  is  to  be  d€emed  the  value  of  the 
part  replevied,  for  the  purposes  of  the  proceedings  to  procure  a  return  thereof 
to  the  defendant. 

§    1700.  How  chattel  to  be  replevied. 

If  any  chattel,  described  in  the  affidavit,  is  found  in  the  possession  of  the  de- 
fendant, or  of  his  agent,  the  sheriff,  to  -whom  an  affidavit,  requisition,  and  un- 
dertaking are  delivered,  as  prescribed  in  the  foregoing  sections  of  this  article, 
must  forthwith  replevy  it  by  taking  it  into  his  possession.  He  must  there- 
upon, without  delay,  serve  on  the  defendant  a  copy  of  the  affidavit,  requisi- 
tion and  undertaking,  by  delivering  the  same  to  him  personally,  if  he  can  be 
found  within  the  county;  or,  if  he  cannot  be  so  found,  to  his  agent,  if  any, 
from  whose  possession  the  chattel  is  taken;  or,  if  neither  can  be  found  within 
the  county,  by  leaving  the  copy  at  the  usual  place  of  abode  of  either,  with  a 
person  of  suitable  age  and  discretion. 

§   1701.  Id.;  how  taken  from  a  hnilding,  etc. 

If  any  chattel,  described  in  the  affidavit,  is  secured  or  concealed  in  a  build- 
ing or  inelosure,  the  sheriff  must  publicly  demand  its  delivery.  If  it  is  not 
delivered,  pursuant  to  the  demand,  he  must  cause  the  building  or  inelosure  to 
be  broken  open  and  must  take  the  chattel  into  his  possession. 

§   1702.   Replevied  chattel;  how  kept,  etc. 

A  sheriff,  who  has  replevied  a  chattel,  must  retain  it  in  his  possession,  keep- 
ing it  in  a  secure  place  until  the  person  who  is  entitled  to  the  possession 
thereof  is  ascertained,  as  prescribed  in  this  article.  He  must  then  deliver  it 
to  that  person  upon  request  and  payment  of  his  lawful  fees,  and  necessary 
expenses  for  taking  and  keeping  it,  as  taxed  by  a  judge  of  the  court,  or  the 
county  judge  of  the  county  where  the  chattel  was  replevied  upon  such  a  no- 
tice as  the  judge  deems  proper. 

Section  1700  of  the  present  Code  is  taken  from  §  209  of  the  old 
Code,  by  which  a  radical  change  is  made  in  action  of  replevin,  as 
that  action  was  regulated  under  the  Eevised  Statutes  in  reference 
to  the  command  to  the  sheriff  to  take  goods  named  in  the  requisi- 
tion. In  such  taking  from  the  defendant  the  sheriff  is  protected 
by  a  process,  which  does  not  protect  him  if  he  takes  it  from  any 
other  person.  If  he  does  not  follow  his  writ,  and  takes  the  prop- 
erty from  the  possession  of  another  person  than  the  one  named 
therein,  he  is  a  trespasser.  Albany  Belting  &  Supply  Co.  v.  Or  ell, 
67  App.  Div.  81,  73  Supp.  580,  citing  and  following  Manning 
V.  Keemn,  73  IST.  Y.  61 ;  Bullis  v.  Montgomery,  50  N.  Y.  352 ; 
Oiis  V.  Williams,  70  N.  Y.  211. 

Section  1700  requires  that  if  the  chattel  be  found  in  the  posses- 
sion of  the  defendant  or  his  agent,  the  sheriff  must  forthwith 
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replevin  it  by  taking  it  into  his  possession,  a  right  the  sheriff  must 
enforce,  leaving  the  adverse  claimants  to  seek  protection  under  the 
Code  provisions.  When  the  sheriff  replevins  property  it  passes 
into  the  custody  of  the  law,  and  the  sheriff  must  retain  it  in  his 
possession  until  the  person  entitled  to  possession  is  ascertained  as 
prescribed  by  the  Code,  and  then  it  must  be  delivered  to  that 
person  under  §  1702.  Whitmain  v.  Kleimann,  24  Misc.  554,  53 
Supp.  1088,  citing  Commerce  Exchange,  National  Bank  v.  Blye, 
123  K  Y.  132. 

Where  the  property  described  in  the  complaint  is  taken  by  the 
sheriff  or  his  agent,  the  sheriff  is  not  liable  for  trespass,  and  no 
action  lies  against  him.  Foster  v.  Pettibone,,  20  Barb.  350;  Ship- 
man  V.  Clark,  4  Den.  446.  A  coroner  is  protected  if  he  takes  the 
property  from  the  person  named.  Manning  v.  Keenan,  73  IST.  Y. 
45.  In  an  action  against  a  sheriff  for  seizing  property  belonging 
to  one  against  whom  he  had  an  execution,  under  which  he  seized  it, 
he  may  give  any  pertinent  evidence  showing  the  transfer,  under 
which  plaintiff  claimed,  to  be  void.  Raymond  v.  Richmond,  78  I^T. 
Y.  351.  An  action  lies  where  the  sheriff  takes  property  of  a  third 
person  from  the  actual  owner,  even  though  he  takes  the  specific 
articles.  Stimpson  v.  Reynolds,  14  Barb.  506;  King  v.  Orser,  4 
Duer,  431;  Hess  v.  Sprague,  13  Week.  Dig.  164;  Deutsch  v. 
Reilly,  8  Daly,  132.  A  requisition  to  a  sheriff,  in  an  action  of 
replevin,  only  authorizes  the  taking  of  the  property  specified  from 
the  defendant  named  in  the  action,  or  his  agent.  It  is  no  protection 
when  he  takes  them  from  another  in  an  action  of  trespass  brought 
by  the  latter.  The  fact  that  the  owner  is  a  married  woman,  and 
the  defendant  is  her  husband  and  agent,  does  not  affect  the  legal 
status  of  such  owner;  nor  does  the  fact  that,  in  the  replevin  suit, 
the  defendant  sets  up  title  and  possession  in  his  wife  and  succeeds 
on  that  issue;  the  wife  is  not  bound  by  the  judgment  therein. 
Otis  V.  Williams,  70  'N.  Y.  208.  But,  where  the  actual  possession 
of  the  property  remains  in  the  defendant,  although  there  has 
been  a  transfer  of  title  and  a  constructive  change  of  possession, 
the  process  is  a  protection.  Bullis  v.  Montgomery,  50  N.  Y.  353. 
Both  these  cases  are  cited  and  followed  in  Hess  v.  Sprague,  13 
Week.  Dig.  164,  and  Sheffield  v.  Clark,  12  Week.  Dig.  226 ;  same 
principle,  Hopkins  v.  Dawidson,  52  Super.  Ct.  529. 

It  was  held,  under  former  Code,  that  where  goods  were  replevied, 
a  third  person,  after  making  due  demand,  might  bring  an  action  , 


EEPLEVIN.  1945 

against  the  officer  executing  the  requisition  for  a  detention  of  the 
goods.  The  officer's  process  is  not  a  bar  to  such  an  action,  and  the 
only  demand  necessary  is  service  of  affidavit  and  notice  of  claim. 
Mcmning  v.  Keenan,  73  JST.  Y.  45.  To  render  the  sheriff  liable 
there  must  be  a  judgment  under  the  execution  on  which  the 
property  might  be  sought  and  delivered,  and  a  judgment  for  value 
is  not  such.  Oallarate  v.  Orser,  27  E".  Y.  324.  A  requisition 
in  proceedings  against  a  purchaser  at  a  vs^rong-ful  sale  justifies 
the  sheriff  in  taking  the  property,  although  the  sheriff  v^as  merely 
the  agent  in  the  purchase,  if  the  papers  are  served  and  the  seizure 
made  vrhile  the  goods  are  in  his  actual  possession.  Haskins  v. 
Kelly,  1  Abb.  (N.  S.)  63.  The  sheriff  has  no  right  to  look 
beyond  or  behind  the  replevin  process.  He  is  required  to  obey 
the  command  of  the  court  and  will  be  protected  if  he  does  so. 
Second  Nat.  Bank  v.  Dunn,  2  Civ.  Pro.  E.  259,  reversed  on  other 
grounds,  4  Civ.  Pro.  E.  378.  As  to  liability  of  sheriff  for  prop- 
erty, see  White  v.  Madison,  26  N.  Y.  117;  Moore  v.  Westervelt, 
27  N.  Y.  234 ;  Schuyler  v.  Hargous,  28  How.  245. 

In  an  action  for  damages  for  the  conversion  of  personal  prop- 
erty, defendant  answered,  by  way  of  justification,  that  he  was  a 
constable  and  took  the  property  by  virtue  of  the  requisition  issued 
in  an  action  brought  in  a  justice's  court,  and  founded  upon  the 
requisite  affidavit  and  undertaking,  to  recover  possession  thereof. 
The  property  was  in  the  dwelling-house  of  plaintiff,  into  which,  in 
the  absence  of  the  latter,  the  constable  made  forcible  entry  and  took 
the  goods  from  the  house ;  held,  that  the  constable  was  vested  with 
the  same  power  as  the  sheriff,  who  is  required,  in  case  any  chattel 
described  in  the  affidavit  in  such  proceedings,  is  secured  or 
concealed  in  a  building  or  inclosure,  to  publicly  demand  its  deliv- 
ery, and  if  delivery  is  not  made  pursuant  to  the  demand,  to  cause 
the  building  or  inclosure  to  be  broken  open  and  to  take  the  chattel 
into  his  possession.  The  constable  in  this  case  upon  a  first  visit 
to  the  house  where  the  property  was,  learning  that  plaintiff  was 
away,  left,  and  afterwards  returning,  "  rapped  and  halloed  Wil- 
son ;  "  finding  the  door  fastened,  he  then  took  an  ax  and  pried 
off  the  window-casing,  thus  obtaining  an  entry  to  the  house.  It 
appeared  that  no  person  was  in  the  house  when  the  constable  went 
there  and  proceeded  thus  to  execute  the  process;  held,  that  he 
had  done  all  that  was  requisite  to  justify  his  making  a  forcible 
entry;  that  the  demand  referred  to  in  the  statute  might  be  made 
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at  the  building,  and  need  not  be  made  elsewhere,  and  that  the 
absence  of  the  occupants  from  the  building  did  not  preclude  the 
officer  from  making  an  entry;  that,  under  the  circumstances,  it 
would  have  been  a  useless  ceremony  to  read  aloud  the  list  of  articles 
which  the  constable  was  seeking  to  replevy  and  formally  to  make 
a  demand  for  the  delivery  thereof;  that  the  right  of  an  officer 
to  forcibly  enter  a  building  in  order  to  replevy  property,  existed 
at  common  law  and  was  not  derived  from  the  statute.  Howe  v. 
Oyer,  50  Hun,  559,  20  St.  Kep.  685,  3  Supp.  726. 

Where  the  property  is  damaged  through  the  sheriff's  negligence, 
plaintiff  does  not  release  the  sheriff  from  liability  by  receiving  it 
in  its  damaged  condition,  but  the  sheriff  is  not  required  to  use 
more  than  ordinary  diligence  in  taking  care  of  it.  Moore  v. 
Westervelt,  21  IST.  Y.  103,  reversing  1  Bosw.  357. 

Where  plaintiff  began  replevin  against  defendant,  a  stable  keeper, 
and  recovered  possession  of  a  horse  —  the  sheriff  having  replevied 
the  same,  left  it  temporarily  in  defendant's  stable,  and  thereupon 
on  the  next  day,  defendant,  with  the  intention  of  acquiring  a  lien 
on  the  horse,  served  a  notice  of  such  lien  under  the  statute,  it  was 
held  that  the  service  of  such  a  notice  after  the  action  was  com- 
menced, though  the  horse  was  still  in  defendant's  stable,  was  a  nul- 
lity and  no  defence  to  the  action.  Bentley  v.  Colyer,  9  St.  Kep.  687. 

In  an  action  of  replevin,  the  property  replevied  was  returned  by 
the  sheriff  to  the  defendant,  upon  his  executing  and  delivering  to 
the  sheriff  the  notice,  affidavit  and  undertaking  required  by  §  1704. 
The  plaintiff  obtained  judgment  in  the  action  for  the  return  of  the 
property,  or  in  case  a  return  could  not  be  had,  for  its  value  as  fixed 
by  the  judgment,  and  also  for  an  amount  specified  therein  as  dam- 
ages for  the  detention.  The  defendant  appealed  from  the  judg- 
ment, which  was  affirmed,  and  thereupon  the  property  was  returned 
by  defendant  to  plaintiff.  Held,  that  an  action  was  not  maintain- 
able, on  the  part  of  the  plaintiff,  to  recover  damages  for  deprecia- 
tion in  the  value  of  the  property,  accruing  during  the  period 
between  the  trial  and  the  return  of  the  property;  that  when  the 
sheriff  took  the  property,  it  passed  into  the  custody  of  the  law, 
defendant's  detention,  considered  as  a  tort  or  wrong,  was  ended, 
and  by  complying  with  the  prescribed  condition,  he  became  "  en- 
titled to  the  possession"  (§  1702),  and  the  risk  of  depreciation, 
thereafter,  rested  upon  him  who  proved  to  be  the  ultimate  owner. 
Commercial  Exchange  N.  Bank  v.  Blye,  123  N.  Y.  132. 
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Sub.  2.     Delivery  of  Chattel  by  Sheriff.     §§  1706,  1707,  1708. 

!    1706.   Wlien  and  to  whom  sheriS  must  deliver  chattel. 

If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor  requires  the 
return  of  the  chattel,  within  the  time  prescribed  for  that  purpose;  or  if  he 
makes  default  in  serving  notice  of  the  justification  of  his  sureties,  or  in  pro- 
curing the  allowance  of  his  undertaking;  or  if  the  plaintiff,  after  the  defend- 
ant has  excepted  to  his  sureties,  duly  procures  the  allowance  of  his  under- 
taking; the  sheriff  must,  except  in  the  case  specified  in  section  1709  of  this 
act,  immediately  deliver  the  chattel  to  the  plaintiff.  If  the  plaintiff,  after 
the  defendant  has  excepted  to  his  sureties,  makes  default  in  serving  notice  of 
justification,  or  in  procuring  the  allowance  of  his  undertaking;  or  if  the  de- 
fendant, after  he  has  required  the  return  of  the  chattel,  duly  procures  the  al- 
lowance of  his  undertaking;  the  sheriff  must  immediately  deliver  the  chattel 
to  the  defendant.  When  the  chattel  is  delivered  by  the  sheriff  to  either  party, 
as  prescribed  in  this  section,  the  sheriff  ceases  to  be  responsible  for  the  suffi- 
ciency of  the  sureties  of  either  party;  until  then  he  is  responsible  for  the  suffi- 
ciency of  the  sureties  of  the  plaintiff  or  of  the  defendant,  as  the  case  may  be. 

§    1707.   Penalty  for  'wrong  delivery  by  sheriff. 

A  sheriff,  who  delivers  to  either  party,  without  the  consent  of  the  other,  a 
chattel  replevied  by  him,  except  as  prescribed  in  the  last  section,  or  by  virtue 
of  an  execution  issued  upon  a  judgment  in  the  action,  forfeits,  to  the  party 
aggrieved,  two  hundred  and  fifty  dollars;  and  is  also  liable  to  him  for  all 
damages  which  he  sustains  thereby. 

§   1708.   Undertaking;  to  whom  delivered. 

Where  the  sheriff  duly  delivers  a  chattel  to  either  party,  as  prescribed  in 
the  last  section  but  one,  he  must,  at  the  same  time,  deliver  to  the  adverse 
party  the  undertaking  received  by  him  from  the  party  to  whom  the  chattel 
is  delivered,  together  with  the  examination  of  the  sureties,  and  the  judge's 
allowance,  if  any. 

During  the  three  days  sheriff  must  retain  possession.  If  de- 
fendant elects  to  demand  a  return,  sherilEF  must  still  retain  posses- 
sion until  defendant's  sureties  justify,  unless  the  sheriff  is  willing 
ro  take  the  risk  of  such  justification.  The  effect  of  defendant's 
demand  of  the  property,  within  three  days,  is  not  to  entitle  de- 
fendant to  the  property,  but  to  prevent  a  delivery  to  the  plaintiff. 
Oraham  v.  Wells,  18  How.  376.  The  right  of  the  defendant  to 
the  delivery  of  the  property  to  him  is  dependent  upon  the  justifica- 
tion of  his  sureties  upon  notice.  Grant  v.  Booth,  21  How.  354. 
After  delivery,  to  plaintiff,  of  the  goods,  there  seems  to  be  no 
provision  for  new  sureties  in  case  of  insolvency,  Ludeivig  v. 
Dunsceith,  2  Law  Bull.  97 ;  nor  any  provision  for  the  restitution 
of  property  to  plaintiff  after  its  delivery  to  defendant.  The  court 
will  only  interfere  to  protect  the  property  from  injury.  Hunt  v. 
Mo&try,  10  How.  478.  But  ample  provision  is  made  for  the 
amendment  of  an  undertaking  to  retake  chattels  in  furtherance  of 
justice,  and  the  defendant,  in  an  action  of  replevin,  may  complete 
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an  undertaking  to  retake  chattels  replevied  by  the  justification  of 
the  sureties  therein,  after  judgment  against  him,  where  notice  of 
justification  was  given  before  judgment,  and  the  proceedings  on 
the  judgment  are  stayed  and  an  appeal  taken  therefrom.  Corn 
Exchange  Bank  v.  Blye,  9  Civ.  Pro.  E.  412.  A  motion  to  set  aside 
the  proceedings  by  reason  of  defective  papers  is  proper.  The 
motion  must  be  made  promptly  and  will  be  denied  if  not  made  until 
after  the  expiration  of  the  three  days  during  which  the  property 
may  be  reclaimed,  or  exception  taken  to  sureties,  and  after  the 
property  has  passed  beyond  the  control  of  plaintiff.  Etheridge 
V.  Orcutt,  12  St.  Eep.  372. 

It  seems  that  if  the  affidavit  of  the  plaintiff  to  replevy  several 
articles  states  only  an  aggregate  value  and  the  sheriff  seizes  only 
part  of  the  goods,  defendant  may  tender  the  undertaking  to 
procure  a  return  for  a  proportionate  sum  of  the  whole  amount. 
Weboer  v.  Manne,  105  N.  Y.  627. 

If  the  sureties  on  an  undertaking  to  return  replevied  property 
to  defendant,  fail  to  justify,  the  sheriff  must  deliver  the  chattel  to 
plaintiff  and  an  undertaking  to  obtain  a  return  of  the  chattel  to 
defendant  does  not  become  operative,  and  no  liability  is  incurred 
thereon  until  the  justification  and  allowance  of  the  sureties. 
O'Connell  v.  Kelly,  8  Supp.  475. 

Sections  1706  and  1707  should  be  read  together  and  so  read 
refer  to  a  delivery  by  the  sheriff  to  parties  to  the  action,  and 
those  parties  are  the  defendant  or  the  plaintiff  in  the  action, 
and  no  one  else.  Claims  of  third  parties  are  regulated  by  other 
sections.  Albany  Belting  &  Supply  Co.  v.  Orell,  67  App.  Div. 
81,  73  Supp.  580. 

Sub.  3.    Sheriff  to  Make  Return.    §§  1715,  1716. 

§    1715.   Return,  etc.,  "by  sheriff. 

The  sheriff  must,  within  twenty  days  after  he  has  delivered  a  chattel  re- 
plevied by  him,  to  the  party  entitled  to  the  possession  thereof,  or  to  a  third 
person,  as  prescribed  in  this  article,  file  with  the  clerk  the  plaintiff's  affidavit, 
and  the  accompanying  requisition,  with  a  return,  stating  in  what  manner  be 
has  executed  the  latter.  If  he  has  omitted  to  replevy  a  part  of  the  chattel, 
or  of  two  or  more  chattels,  described  in  the  affidavit,  the  return  must  state 
the  cause  of  the  omission. 

§    1716.   Id.;  how  compelled. 

If  the  sheriff  fails  to  comply  with  the  last  section,  either  party  may  require 
him  so  to  do,  within  ten  days  after  service  of  a  notice  to  that  effect,  or  to 
show  cause,  at  a  term  of  the  court  designated  in  the  notice,  why  he  should 
BOt  be  punished  for  a  contempt  of  the  court.     The  notice  may  be  served  at 
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any  time  before  final  judgment,  except  that  it  cannot  be  served  on  the  part  of 
the  defendant,  before  answer.  An  omission  to  comply  with  such  a  notice  is 
punishable  as  a  contempt  of  the  court. 

While  a  judge  of  the  court  in  which  an  action  of  replevin  ia 
pending,  or  a  county  judge  of  the  county,  has  power  to  award  to 
a  sheriff  compensation  for  his  trouble  and  expense  in  taking  and 
keeping  the  property  replevied  by  him,  and  while  the  manner  in 
which  such  compensation  is  to  be  ascertained  rests  in  the  discre- 
tion of  the  judge,  his  determination  must  be  sustained  by  some 
legal  proof.  No  power  is  given  him  to  dispense  with  all  proof  and 
fix  an  arbitrary  sum  or  to  act  upon  his  own  judgment.  Nestor  v. 
Bischoif,  123  N.  Y.  517. 

AKTICLE    XL 

PROOEEBIirGS   BY   DErENDANT. 

§  1703.    WAen  defendant  may  except  to  sureties;  proceedings  thereupon, 

1949. 
§  1704.    When  defendant  may  reclaim  chattel ; proceedings  thereupon,  1949. 
§  1705.  Sureties,  when  and  how  to  justify,  1950. 

§  1703.  Wlien  defendant  may  except  to  sureties;  proceedings 
thereupon. 

Within  three  days  after  the  chattel  is  replevied,  and  a  copy  of  the  affidavit, 
requisition,  and  undertaking  is  served,  the  defendant,  unless  he  requires  a  re- 
turn of  the  chattel  replevied,  or  of  one  or  more  of  them,  where  two  or  more 
chattels  are  replevied,  may  serve  upon  the  sheriff  a  notice,  that  excepts  to 
the  plaintiff's  sureties;  otherwise  he  is  deemed  to  have  waived  all  objections 
to  them.  Where  the  defendant  has  not  appeared,  the  notice  must  be  subscribed 
either  by  him,  or  by  his  agent  or  attorney.  The  person  so  subscribing  the  notice 
must  add  to  his  signature  his  office  address,  as  prescribed  by  law,  with  respect 
to  a  notice  of  appearance.  Within  ten  days  after  service  of  such  a  notice, 
the  plaintiff's  attorney  must  serve  upon  defendant's  attorney,  or,  if  the  de- 
fendant has  not  appeared,  upon  the  sheriff,  notice  of  the  justification  of  the 
sureties.  If  the  notice  of  justification  is  served  upon  the  sheriff,  he  must 
immediately  serve  it  upon  the  person,  whose  name  is  subscribed  to  the  notice 
of  exception,  in  the  mode  prescribed  by  law,  for  service  of  a  paper  upon  an 
attorney  in  an   action. 

§  1704.  When  defendant  may  reclaim  chattel;  proceedings 
thereupon. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's  sureties,  as  prescribed 
in  the  last  section,  may,  within  the  time  allowed  to  him  for  such  an  excep- 
tion, serve  upon  the  sheriff,  a  notice  that  he  requires  a  return  of  the  chattel 
replevied.  With  the  notice,  he  must  deliver  to  the  sheriff  the  following 
papers : 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defendant  is  the 
owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to  the  possession  thereof, 
by  virtue  of  a  special  property  therein,  the  facts  with  respect  to  which  must 
be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to  the  effect  that  they 
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are  bound,  in  a  specified  sum,  not  less  than  twice  the  value  of  the  chattel  aa 
stated  in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if 
delivery  thereof  is  adjudged,  or  if  the  action  abates  in  consequence  of  the  de- 
fendant's death;  and  for  the  payment  to  him  of  any  sum,  which  the  judgment 
awards  against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  return  of  the  chattel, 
as  prescribed  in  this  section,  the  defendant  must  serve  upon  the  plaintiff's 
a.ttoTney,  notice  of  the  justification  of  the  sureties  to  the  undertaking. 

^   1705.   Sureties;  -wlien,  and  ho'w  to  justify. 

The  justification  of  sureties,  as  prescribed  in  either  of  the  last  two  sections, 
must  take  place,  either  in  the  county  where  the  chattel  was  replevied,  or  in 
the  county  where  one  of  the  sureties  resides.  The  provisions,  regulating  the 
justification  of  bail,  contained  in  article  third  of  title  first  of  chapter  sev- 
enth of  tliis  act,  govern,  except  as  otherwise  expressly  prescribed  in  this  arti- 
cle, with  respect  to  the  notice  of  justification  of  the  sureties;  the  officer  before 
whom  they  must  justify;  the  substitution  of  new  sureties  or  a  new  under- 
taking; the  examination  and  qualifications  of  the  sureties;  and  the  allowance 
of  the  undertaking.  But  after  the  allowance,  the  undertaking  and  examina- 
tion must  be  delivered  to  the  sheriff. 

Where  a  defendant  desires  to  reclaim  chattels  replevied,  he  must 
serve  upon  the  sheriff  written  notice  that  he  requires  the  return 
thereof,  and  must  file  an  affidavit,  either  that  he  is  the  owner  of  the 
property,  or  that  he  is  entitled  to  the  possession  thereof.  These 
conditions  are  mandatory,  and  failure  to  comply  with  them  by  de- 
fendant renders  his  counter  bond  nugatory.  Teschner  v.  Deverson, 
59  How.  467.  An  undertaking  under  this  section  is  not  invalid 
because  taken  in  the  name  of  plaintiff.  Slack  v.  Heaih,  1  Abb. 
331.  See  Decker  v.  Jvdson,  16  IST.  Y.  439.  Giving  a  return  bond 
does  not  admit  a  cause  of  action  or  estop  defendant  from  denying 
demand.  Church  v.  Frost,  3  T.  &  C.  318.  But  if  defendant 
excepts  to  plaintiff's  sureties  he  waives  the  right  to  the  return  of 
the  property.  Cullen  v.  Miller,  5  Abb.  N.  C.  282 ;.  Hofheimer  v. 
Campbell,  59  N.  Y.  269.  Query,  whether  these  authorities  are 
affected  by  §  1706.  Where  defendant  gives  an  undertaking  which 
states  that  he  requests  a  return  of  the  property,  it  is  competent 
evidence  to  disprove  an  allegation  in  the  answer  that  defendant 
does  not  detain  the  property.  Black  v.  Foster,  28  Barb.  387. 
Where  defendants  have  put  themselves  on  their  claims  of  right, 
and  procured  a  restoration  of  the  property,  no  subsequent  offer  to 
return  it,  unaccompanied  with  an  offer  to  submit  to  a  judgment 
in  favor  of  plaintiffs  for  the  possession,  can  be  of  any  avail.  Brew- 
ster v.  Silliman,  38  'N.  Y.  423.  When  a  defendant  gives  a  bond 
and  retakes  possession,  he  is  estopped  from  denying  that  he  had 
possession.     Diossy  v.  Morgan,  74  N.  Y.  11.     Where,  in  an  action 


KEPLEVIIT.  1951 

to  recover  the  value  of  chattels,  the  affidavit  stated  only  their  aggre- 
gate value,  and  the  sheriff  replevied  only  part  of  them,  held,  that 
the  undertaking  of  the  defendant  should  be  for  the  return  of  the 
articles  replevied.  The  plaintiff  cannot,  by  stating  the  aggregate 
value,  compel  the  defendant  to  give  an  undertaking  for  the  return 
of  all  the  chattels  where  only  part  have  been  replevied  by  the 
sheriff.  Weher  v.  Manne,  3  St.  Rep.  177,  affirmed,  4  St.  Rep. 
497;  s.  c,  42  Hun,  567  (see  105  N.  Y.  627,  no  opinion),  holding 
further  that  under  §  1698,  where  the  value  of  separate  articles  has 
not  been  stated  in  the  affidavit,  but  a  gross  value  placed  on  the 
whole,  the  entire  value  is  to  be  deemed  that  of  the  part  replevied, 
in  proceedings  to  procure  a  return  thereof  by  defendant;  held, 
further,  that  the  recital  in  the  undertaking  that  only  part  of  the 
chattels  had  been  replevied,  was  not  a  material  error,  for  what- 
ever amount  was  replevied  by  the  sheriff,  the  persons  executing 
the  undertaking  would  be  liable  to  plaintiff  in  the  event  of  his 
success  in  the  action,  and  that  this  was  the  extent  of  their  liability 
in  any  case.  Where  defendants'  sureties  failed  to  justify  because 
of  a  stay  of  proceedings  granted  on  an  order  to  show  cause  why 
the  undertaking  should  not  be  set  aside,  the  stay  becomes  vacated 
when  the  motion  is  denied,  and  the  defect,  in  justifying,  may 
then  be  corrected.  Corn  Exchange  Bank  v.  Blye,  2  Civ.  Pro.  R. 
8.  If  the  defendants  except  to  the  plaintiffs'  sureties  in  the 
replevin  bond,  and  they  fail  to  justify,  he  is  not  entitled  to  an 
order  for  the  delivery  of  the  property  before  judgment.  Miller 
v.  Miller,  5  Abb.  N.  C.  332. 

In  Clarlc  v.  Hooper,  69  Hun,  445,  23  Supp.  447,  which  arose 
on  an  undertaking  given  in  justices'  court,  it  was  held  that  the 
undertaking  required  was  similar  in  all  respects  to  that  required 
by  §  1704,  and  it  is  held  that  such  an  undertaking  need  not  have 
subjoined  to  it  at  the  time  it  is  filed  an  affidavit  of  justification 
of  sureties,     s.  c,  52  St.  Rep.  632. 

A  bond  for  the  return  of  chattels  whicb  does  not  recite  that  the 
chattels  mentioned  in  plaintiff's  affidavit  were  taken,  but  that  other 
property  was,  and  conditioned  for  the  return  of  the  chattels  men- 
tioned in  the  affidavit,  is  void  and  of  no  effect.  Klinkowstein  v. 
Gremlerg,  15  Misc.  479,  37  IST.  Y.  Supp.  206,  72  St.  Rep.  785. 

One  of  the  sureties  on  an  undertaking  for  the  return  of  property 
cannot  be  permitted  to  withdraw,  except  upon  notice  to  the  de- 
fendant and  co-surety  and  with  consent  of  the  plaintiff.  Quarch 
V.  Metz,  15  Misc.  622,  37  N.  Y.  Snpp.  218,  72  St.  Rep.  797. 
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Where  sureties  have  been  substituted  as  defendants  in  place  of 
the  sheriff,  a  motion  to  amend  the  complaint  by  changing  the  cause 
of  action  from  replevin  to  conversion  will  be  denied.  Steel  v. 
Rosenberg,  24  Civ.  Pro.  E.  340,  distinguishing  Dyett  v.  Hyman, 
129  N.  Y.  351,  which  held  that  the  provisions  giving  indemnitors 
the  right  to  be  substituted  as  defendants  in  place  of  the  sheriff,  do 
not  have  the  effect  to  limit  the  liability  of  the  indemnitors  to  the 
amount  they  would  be  liable  in  an  action  by  the  sheriff  upon  their 
bond,  and  in  no  way  affect  or  vary  the  rights  of  the  injured  party. 

Under  §  1794,  the  allegations  of  the  af&davit  of  the  defendant 
as  to  a  third  person  claiming  the  property  may  be  made  on  infor- 
mation and  belief.     Lang  v.  Lewi,  32  St.  Hep.  418. 

Affidavits  on  behalf  of  defendant  to  obtain  the  return  of  a 
replevied  check,  made  by  his  attorney  who  does  not  disclose  his 
authority  to  act  for  defendant  and  who  states  the  ground  of  his 
belief  to  be  certain  letters,  communications  and  conversations  but 
does  not  give  the  statements,  conversations  and  letters  themselves 
nor  how  the  informants  derived  their  information,  are  insufficient, 
and  a  motion  that  the  check  replevied  be  delivered  to  the  plaintiff 
must  be  granted.     Agnew  v.  Latham,  54  Misc.  61,  105  Supp.  368. 

An  undertaking  given  by  defendant  upon  reclaiming  a  chattel 
under  §  1704  covers  the  costs  which  may  be  awarded  to  plaintiff 
in  the  action,  the  condition  of  the  undertaking  being  for  the 
delivery  of  the  chattel  to  the  plaintiff  if  delivery  thereof  is  ad- 
judged, and  for  the  payment  to  him  of  any  sum  which  the 
judgment  awards  against  the  defendant.  John  Church  Co.  v. 
Dorsey,  38  Misc.  542,  77  Supp.  1065. 

An  action  will  lie  on  an  undertaking  m  replevin  given  in  the 
New  York  municipal  court  where  judgment  is  rendered  for  de- 
fendant for  plaintiff's  failure  to  appear,  although  the  judgment 
does  not  entitle  defendant  to  a  return  of  the  property,  but  is  in 
effect  a  discontinuance.  Rogers  v.  U.  8.  Fidelity  &  Guarardy 
Co.,  84  N.  Y.  Supp.  203. 

Undertaking  given  by  defendants  upon  demand  for  the  return 
of  property  seized  by  sheriff,  need  not,  in  order  to  comply  with 
§  1704,  recite  that  the  property  is  that  mentioned  in  the  affidavit 
of  the  plaintiff;  where  it  does  not  contain  that  recital,  such  omis- 
sion constitutes  notice  to  the  plaintiffs  that  defendants  propose  to 
litigate  not  only  the  title,  but  also  the  identity  of  the  property 
taken  by  the  sheriff  as  they  have  a  right  to  do.     Bouse  v.  Haas, 
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2a  App.  Div.  171,  49  Supp.  867,  citing  Mao-tin  v.  Gilbert,  119 
'S.  Y.  298.  A  surety  on  an  undertaking  to  reclaim  property  re- 
plevied should  be  permitted  to  come  in  and  defend  the  replevin 
action  in  order  to  protect  himself  from  liability  on  an  undertaking. 
Boessneck  v.  Bab,  27  Misc.  379,  58  Supp.  849. 

Defendant's  Affidavit  to  Beclaim  Chattels. 

(Court.) 


PETER    HASTEN    and    WILLIAM    M. 
HAYES 


WILLIAM  WEBB. 


Ulster  County,  ss.: 

William  Webb,  of  said  county,  being  duly  sworn,  says  he  is  the 
defendant  in  the  above-entitled  action;  that  on  the  11th  day  of  July, 
1894,  the  chattels  mentioned  in  the  annexed  notice  were  replevied 
herein  and  a  copy  of  the  affidavit,  requisition  and  undertaking  served 
upon  said  defendant;  that  the  defendant  does  not  except  to  the 
plaintiff's  sureties  herein;  that  the  deponent  is  lawfully  entitled  to 
the  possession  of  the  chattels  replevied  herein,  by  virtue  of  an 
execution  held  by  him  against  one  Cornelius  J.  Townsend,  for  the 
sum  of  $800;  that  Cornelius  J.  Townsend  is  the  owner  of  the  said 
chattels,  and  the  said  defendant  is  entitled  to  the  possession  by 
virtue  of  the  execution  so  held,  as  aforesaid. 

(Jurat.)  WILLIAM  WEBB. 

Undertaking  by  Defendant. 

(Title  as  before.) 

Whereas,  the  plaintiffs  in  this  action  have  claimed  the  delivery  to 
them  of  certain  chattels  specified  in  the  affidavit  made  by  William  M. 
Hayes,  one  of  the  plaintiffs  in  this  action,  for  that  purpose,  of  the 
alleged  value  of  $400,  and  has  caused  the  same  to  be  replevied  by  the 
coroner  of  the  county  of  Ulster  pursuant  to  the  statute,  but  the  same 
have  not  yet  been  delivered  to  the  plaintiffs  and,  whereas,  the  de- 
fendant is  desirous  of  having  the  said  chattels  returned  to  him: 

Now,  therefore,  we  Daniel  Bennet,  merchant,  of  the  city  of  Kings- 
ton, Ulster  county,  N.  Y.,  and  Simon  Naylor,  builder,  of  said  city, 
for  the  procuring  of  such  return,  and  in  consideration  thereof,  do 
hereby  jointly  and  severally  undertake  and  become  bound  to  said 
coroner  in  the  sum  of  $800  for  the  delivery  of  said  chattels  to  the 
plaintiffs,  if  delivery  thereof  is  adjudged,  or  if  the  action  abates  in 
consequence  of  the  defendant's  death,  and  for  the  payment  to  them  of 
any  sum  which  the  judgment  awards  against  the  defendant. 

(Bate.)  (Signatures.) 

Actions,  Vol.  11  —  123 
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AETIOLE    XII. 

CLAIM  OF  TITLE  BY  TEXBD  FEBSOIT. 

§  1709.  Claim,  of  title  by  third  person;  proceedings  thereupon,  1954- 
I  17 10.  Action  against  sheriff  upon  such  claim,  1954. 
§  17 1 1.   Indemnity  to  sheriff  against  such  action,  1954. 

§    1709.   Claim  of  title   by  tliird  person;  proceedings  thereupon. 

At  any  time  before  a  chattel,  which  has  been  replevied,  is  actually  delivered 
to  either  party,  if  a  person,  not  a  party  to  the  action,  claims,  as  against  the 
defendant,  a  right  to  the  possession  thereof,  existing  at  the  time  when  it  was 
replevied,  an  aflSdavit  may  be  made  and  delivered  to  the  sheriff  in  his  behalf, 
stating  that  he  makes  such  a  claim ;  specifying  the  chattel  or  chattels  to  which 
it  relates,  if  two  or  more  chattels  have  been  replevied,  and  the  claim  relates 
only  to  part  of  them;  and  setting  forth  the  facts  upon  which  his  right  of  pos- 
session depends.  In  that  case,  the  sheriff  may,  in  his  discretion,  before  he 
delivers  the  chattel  to  the  plaintiff,  serve  upon  the  plaintiff's  attorney  a  copy 
of  the  affidavit  with  a  notice  that  he  requires  indemnity  against  the  claim. 
If  the  indemnity  is  not  furnished  within  a  reasonable  time  after  the  plaintiff 
becomes  entitled  to  the  delivery  of  the  chattel,  the  sheriff  may,  in  his  discre- 
tion, deliver  it  to  the  claimant  without  incurring  any  liability  to  the  plain- 
tiff by  reason  of  so  doing. 

§    1710.   Action  against  sheriff  npon  snch  claim. 

A  person,  not  a  party  to  the  action,  who  has  served  an  affidavit  as  pre- 
scribed in  the  last  section,  may  maintain  an  action  against  the  sheriff  who 
has  delivered  the  chattel  to  the  plaintiff,  to  recover  his  damages  by  reason  of 
the  taking,  detention,  or  delivery  of  the  chattel.  But  the  summons  in  such 
an  action  must  be  issued  within  three  months  after  the  delivery  of  the  chattel 
to  the  plaintiff  and  must  be  served  within  three  months  after  it  is  issued. 
An  action  cannot  be  maintained  against  a  sheriff  by  a  person  so  entitled  to 
make  a   claim  except  as  prescribed  in  this   section. 

§    1711.   Indemnity  to  sheriff  against  snch  action. 

The  indemnity  to  be  furnished  to  the  sheriff  by  the  plaintiff,  as  prescribed 
in  the  last  section  but  one,  must  consist  of  a  written  undertaking  to  him, 
executed  by  at  least  two  sureties,  to  the  effect  that  they  will  indemnify  him 
against  any  liability  for  damages,  costs,  or  expenses  to  be  incurred  in  an 
action  brought  against  him  by  the  claimant,  or  a  person  deriving  title  from  or 
through  the  claimant,  by  reason  of  the  taking  or  detention  of  the  chattel,  or 
its  delivery  to  the  plaintiff,  not  exceeding  a  sum,  to  be  specified  in  the  under- 
taking, which  must  be  at  least  five  hundred  dollars,  and  not  less  than  the 
actual  value  of  the  chattel  claimed,  and  two  hundred  and  fifty  dollars  in  ad- 
dition thereto.  Each  of  the  sureties,  besides  possessing  the  other  qualifica- 
tions required  by  law,  must  be  a  freeholder  or  a  householder  of  the  sheriff's 
county.  The  sheriff,  before  delivering  the  chattel,  may  require  the  persons 
offered  as  sureties  to  submit  to  an  examination,  before  the  officer  who  talces 
the  acknowledgment  of  the  undertaking,  as  where  persons  are  offered  to  him 
as  bail  upon  an  arrest.  The  sureties  are  entitled  to  be  substituted  as  de- 
fendants in  an  action,  brought  as  prescribed  in  the  last  section,  as  if  the 
chattel  had  been  levied  upon  by  virtue  of  an  execution. 

The  remedy  for  a  wrongful  taking  of  property  not  mentioned  in 

the  plaintiff's  affidavit  is  by  action  against  the  sheriff,  and  not  by 
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tond  for  its  return.  Klinkowstein  v.  Oreenberg,  15  Misc.  479,  37 
IS.  Y.  Supp.  206,  72  St.  Eep.  785.  Service  of  affidavit  of  title  in  a 
third  person  claiming  property  was  held  good  under  §  216  of 
former  Code  when  served  on  clerk  in  the  office  of  the  officer  having 
the  property,  who  was  in  charge  of  the  office  business.  No  other 
demand  is  necessary  to  the  maintenance  of  an  action  against  an 
officer  than  the  service  of  affidavit  and  notice  of  claim.  One  having 
title  to  and  right  to  possession  of  property  taken  in  replevin,  who 
has  presented  his  claim  in  pursuance  of  law,  may  maintain  an 
action  against  the  sheriff  for  a  conversion  of  the  property.  When 
the  officer  has  obtained  indemnity  he  is  bound  to  keep  the  property 
or  deliver  it  to  plaintiff;  the  service  of  the  notice  of  claim  and 
affidavit  suspends  that  obligation  and  releases  him  from  it  unless 
indemnity  is  given ;  when  given,  the  obligation  again  attaches,  and 
the  claim  of  the  person  entitled  to  the  property  is  valid,  the  officer 
being  required  to  rely  upon  the  indemnity.  Manning  v.  Keenan, 
73  N.  Y.  45.  It  is  unnecessary  to  call  a  jury  in  such  cases. 
Haskins  v.  Kelly,  1  Abb.  (N.  S.)  63.  The  delivery  mentioned 
in  this  section  is  not  a  formal  but  a  complete  manual  delivery,  so 
that  nothing  further  remains  to  be  done.  Second  Nat.  Bank  v. 
Dunn,  63  How.  435.  The  only  way  in  which  a  third  party  can 
assert  his  title  to  goods  taken  by  the  sheriff  in  replevin  is  that 
described  in  Edgerton  v.  Ross,  6  Abb.  189.  Except  in  cases 
where  the  property  was  not  that  described  in  the  affidavit,  or 
where  it  was  taken  from  the  possession  of  a  person  other  than  the 
defendant,  or  his  agent.     King  v.  Orser,  4  Duer,  431. 

It  is  held  in  McCarthy  v.  Ockerman,  154  N.  Y.  565,  affirming 
92  Hun,  19,  37  Supp.  914,  that  a  new  action  of  replevin  will  not 
lie  against  the  sheriff  to  recover  possession  of  goods  by  third 
person,  as  the  goods  are  in  the  custody  of  the  law,  and  suggests 
that  the  proper  practice  for  a  third  party  making  claim  to  property 
in  the  hands  of  the  sheriff,  under  a  valid  requisition  in  replevin, 
must  assert  his  claim  by  filing  affidavit  described  by  §§  1709-1710. 

In  Pracht  v.  Gurm,  69  App.  Div.  396,  74  Supp.  991,  It  was 
held  that  when  a  marshal  had  levied  upon  property  under  an  execu- 
tion, and  it  was  taken  from  his  possession  under  a  writ  of  replevin 
by  another  marshal,  he  may  himself  maintain  replevin  against  the 
marshal  serving  the  first  writ  of  replevin  and  is  not  bound  to  resort 
to  the  remedy  provided  by  §  1709.     This  case  holds  that  §  1709 
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is  not  exclusive,  citing  Standard  Sewing  Machine  Co.  v.  Heyman, 
25  Misc.  429,  54  Supp.  936. 

A  third  party  claiming  title  to  goods  in  replevin  is  not  confined 
to  make  his  claim  pursuant  to  §  1709,  but  may  on  his  own  applica- 
tion be  made  a  party  defendant  under  §  452.  Standard  Sewing 
Machine  Co.  v.  Heyman,  25  Misc.  429,  54  Supp.  936,  citing 
Vhlf elder  v.  Tamson,  15  App.  Div.  436;  Rosenberg  v.  Salomon, 
144  N.  Y.  92,  distinguishing  Chapman  v.  Forbes,  123  N.  Y.  532. 

Sections  1709-1710,  authorizing  a  person  claiming  to  own  prop- 
erty replevied  by  a  sheriff,  to  file  affidavit  of  claim  to  the  chattels, 
were  intended  for  the  benefit  of  an  officer  who  replevied  property 
called  for  by  the  replevin  papers,  not  for  the  protection  of  an 
officer  who  took  into  possession  property  not  covered  by  those 
papers.  Einstein  v.  Dunn,  61  App.  Div.  195,  70  Supp.  520, 
affirmed,  171  N.  Y.  648,  on  opinion  below. 

In  Leonard  v.  Buttling,  19  Misc.  219,  44  Supp.  273,  it  was 
held  that  the  act  of  the  sheriff  in  taking  property  in  replevin  from 
the  possession  of  one  who  was  not  a  party  to  the  action  is  unlawful, 
and  his  indemnitors  are  not  entitled  to  be  substituted  in  an  action 
brought  by  said  person  against  him  for  the  trespass.  Affirmed,  13 
App.  Div.  179,  43  Supp.  387,  holding  that  the  sheriff  has  not  a 
right  upon  his  own  motion  to  have  his  indemnitors  substituted  as 
parties  defendant  in  his  place;  that  the  statute  gives  the  indemni- 
tors only  the  right  at  their  option  to  be  substituted. 

Where  the  sheriff  delivers  property  to  the  plaintiff  upon  the 
usual  undertaking,  and  third  party  interposes  a  claim  under 
§  1709,  and  the  defendant  makes  no  claim  to  the  property,  the 
court  will  make  an  order  interpleading  the  third  party  in  the 
place  of  defendant,  but  will  make  no  disposition  of  the  property 
pending  the  action.  Wright  Sieam  Engine  Worhs  v.  N.  Y., 
etc.,  Co.,  44  Misc.  580,  90  Supp.  130. 

Wliere  an  officer,  by  virtue  of  process  valid  upon  its  face,  but 
void  for  want  of  jurisdiction  in  the  court  issuing  it,  has  levied 
upon  and  taken  possession  of  property  against  another  officer, 
who,  by  virtue  of  process  against  the  owner,  apparently  valid,  has 
taken  it  from  plaintiffs,  the  invalidity  of  the  process  under  which 
plaintiff  acted  may  be  shown,  but  defendant's  process  protects 
him,  and  its  validity  cannot  be  assailed.  Plaintiff's  process  and 
his  possession  under  it  establish  prima  facie  a  right  of  action. 
Clearwater  v.  Brill,  63  IST.  Y.  627. 
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Plaintifi  can  only  recover  in  replevin  against  a  marshal  of  the 
city  of  New  York  by  compliance  with  §§  1709  and  1710,  and  of 
§  1341  of  the  consolidation  act,  and  with  §  1428  of  the  city 
charter.     Fitzpatrick  v.  Krause,  27  Misc.  792,  58  Supp.  283. 

Affidavit  of  Claim  by  Third  Person. 

(Title  of  cause.) 
IJlstee  County,  ss.: 

Cornelius  J.  Townsend,  of  said  county,  being  duly  sworn,  says: 
That  he  claims,  as  against  the  defendant  herein,  the  right  to  the 
possession  of  certain  hereinafter  described  chattels,  such  right 
existing  at  the  time  that  said  chattels  were  in  this  action  replevied 
of  the  defendant  by  the  sheriff  of  the  county  of  Ulster;  that  this 
deponent  is  and  was,  at  the  time  of  such  taking,  lawfully  entitled  to 
the  possession  of  such  chattels,  which  are  described  as  follows: 
(Here  follow  with  chattels  claimed) ;  that  deponent's  right  to  such 
possession  arises  from  a  bill  of  sale  of  the  above-named  chattels, 
duly  delivered  and  executed  by  the  above-named  defendant  to  this 
deponent  prior  to  the  replevy  made  as  aforesaid,  by  the  said  sheriff 
of  the  county  of  Ulster,  and  that  deponent  had  taken  possession  of 
said  chattels  under  and  by  virtue  of  said  bill  of  sale,  delivered  as 
aforesaid. 

(Jurat.)  CORNELIUS  J.  TOWNSEND. 

Notice  to  Be  Indorsed  on  the  Above. 

To  the  Sheriff  of  the  County  of  Ulster: 

Take  notice  that  I  claim  the  chattels  within  referred  to,  and 
demand  that  you  deliver  them  to  me. 

(Date.)  CORNELIUS  J.  TOWNSEND. 

AETICLE    XIII. 

PRACTICE   PECULIAR  TO   REPLEVIN. 

Suid.  1.  Jurisdiction  before  summons  served^   i957- 

§  1693.  Jurisdiction,  etc.,  when  replevin  precedes  summons,  1957. 
Suhd.  2.    Uniting  causes  of  action  and  reviving  action,  1958. 

§  1689.  Joinder  of  action  with  others,  1958. 

§  1736.   Abatement  and  Revival  of  action,  1958, 
Subd.  z.  Replevin  where  order  of  arrest  granted,  1959. 

§  1714-  Replevin  where  order  of  arrest  has  been  granted,  1 959. , 
Subd.  4.   Subsequent  replevin,  i960. 

§  1713.   Second  and  subsequent  replevin;  proceedings  thereupon,  i960. 
Subd.  5.  Abandonment  of  claitn  to  part  of  property  by  plaintiff,  i960. 

§  1719.    When  and  how  plaintiff  may  abandon  his  claim  as  to  part,  i960, 
Subd.  6.   Action  not  affected  though  no  replevin,  196 1. 

§  1718.  Action  not  affected  by  failure  to  replevy,  1961. 
Subd.  1.   General  matters  of  practice,  1961. 

Sub.  1.    Jurisdiction  Before  Snmmons  Served.    §  1693. 

§   1693.  Jurisdiction,  etc.,  irlien  replevin  precedes  snmmons. 

Where  a  chattel  is  replevied  before  the  service  of  the  summons,  as  prescribed 
in  this  article,  the  seizure  thereof  by  the  sheriff  is  regarded  as  equivalent  to 
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the  granting  of  a  provisional  remedy,  for  fhe  purpose  of  giving  jurisdiction  to 
the  court,  and  enabling  it  to  control  the  subsequent  proceedings  in  the  action; 
and  as  equivalent  to  the  commencement  of  the  action,  for  the  purpose  of  de- 
termining, whether  the  plaintiff  is  entitled  to  maintain  the  action,  or  the  de- 
fendant is  liable  thereto. 

The  failure  of  the  sheriff  to  deliver  the  summons  with  the  other 
papers  in  replevin  is  not  fatal  to  the  jurisdiction  of  the  court ;  the 
jurisdiction  is  prescribed  by  this  section  when  read  in  connection 
with  §  416.  The  seizure  of  the  chattels  is  deemed  equivalent  to 
the  granting  of  a  provisional  remedy  for  the  purpose  of  giving 
jurisdiction  to  the  court,  and  enabling  it  to  control  the  future 
proceedings  in  the  action,  and  as  equivalent  to  the  commence- 
ment of  an  action  for  the  purpose  of  determining  whether  or  not 
the  plaintiff  had  the  right  to  maintain  the  action  or  the  defendant 
is  liable  thereto.    Acher  v.  Hauteman,  27  Hun,  48. 

Sab.  2.    Uniting  Causes  of  Action  and  Beviving  Action. 
§§  16S9,  1736. 

§    1689.   Joinder  of  action  with  otbers. 

Nothing  in  this  title  is  to  be  so  construed,  as  to  prevent  the  plaintiff  from 
uniting,  in  the  same  complaint,  two  or  more  causes  of  action,  in  any  case 
specified   In   section  484  of  this  act. 

§    1736.   Abatement  and  revival  of  action. 

In  an  action  to  recover  a  chattel,  the  cause  of  action  survives  or  continues, 
notwithstanding  the  death  of  either  party,  in  favor  of  or  against  his  execu- 
tor or  administrator.  V\'here  the  court  makes  an  order,  directing  the  abate- 
ment of  such  an  action,  as  prescribed  in  section  761  of  this  act,  an  action  may 
be  maintained,  upon  an  undertaking,  given  for  the  purpose  of  procuring  a  de- 
livery or  return  of  a  chattel,  as  if  final  judgment,  awarding  to  the  adverse 
party  possession  thereof,  had  been  rendered  in  the  first  action,  and  an  execu- 
tion thereupon  had  been  returned  unexecuted  and  unsatisfied;  except  that 
damages  cannot  be  recovered  therein  for  a  wrongful  taking,  withholding  or 
detention.  An  action  to  recover  the  chattel  cannot  be  maintained,  after  an 
action  has  been  commenced  upon  an  undertaking,  as  prescribed  in  this  section. 

The  codifiers  say  that,  in  most  cases,  the  provisions  relating  to 
abatement  by  death,  work  satisfactorily,  but  that  they  often  lead 
to  injustice  in  this  class  of  cases. 

"  The  rules  of  law  on  this  subject  are  well  summed  up,  and  the 
principal  cases  cited  by  Davies,  Ch.  J.,  in  Potter  v.  Vcm  Vranhen, 
36  N.  Y.  619.  The  most  glaring  injustice  is  that  the  action  does 
not  abate  when  the  plaintiff  dies,  but  the  death  of  the  defendant 
abates  it  absolutely  beyond  the  power  of  the  court  to  revive  it  for 
any  purpose.  Evidently  the  same  rule  ought  now  to  apply  where 
either  party  dies ;  for  the  defendant  has  the  right  which  the  plain-> 
tiff  formerly  had  to  retain  the  subject  of  the  litigation,  and  if  the 
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action  abates  by  his  death,  his  undertaking  to  restore  the  property 
is  avoided.  Accordingly  this  section  places  each  party  upon  the 
same  footing  in  that  respect,  and  saves  the  undertaking  on  either 
side  notwithstanding  the  abatement.  But  the  right  to  replevy  anew 
a  chattel  is  preserved,  if  the  survivor  elects  to  pursue  that  remedy, 
and  the  theory  upon  which  the  action  abated  by  the  defendant's 
death  is  recognized  by  forbidding  a  recovery  for  damages,  if  the 
surviving  party  elects  to  sue  upon  the  undertaking." 

It  is  said  in  Roberts  v.  Marsen,  23  Hun,  486,  that  it  seems, 
under  the  Kevised  Statutes  and  old  Code,  an  action  of  replevin 
did  not  abate  upon  the  death  of  a  sole  defendant.  It  was  held 
in  Burnham  v.  Brennan,  60  N.  Y.  310,  that  the  section  was  not 
retroactive,  and  applied  only  to  actions  in  which  the  sole  defendant 
was  living  when  this  Code  went  into  effect. 

Sub.  3.    Replevin  Where  Order  of  Arrest  Granted.    §  1714. 

§   1714.   Replevin,  nrhere  order  of  arrest  has  been  granted. 

Where  an  order  of  arrest  is  granted,  as  prescribed  in  title  first  of  chapter 
seventh  of  this  act,  the  plaintiff's  right  to  a  replevin  is  subject  to  the  fol- 
lowing regulations: 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the  order,  a  subsequent 
replevin  cannot  be  made  of  the  chattel,  -with  respect  to  which  the  order  was 
granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin  of  a  chattel, 
with  respect  to  which  the  order  was  granted,  supersedes  the  order. 

'  An  order  of  arrest  should,  on  its  face,  disclose  the  grounds  of  the 

authority  for  the  arrest  and  the  specific  character  of  the  bail  to  be 

exacted,  but  omission  to  do  so  does  not  render  the  officer  liable. 

Josuez  V.  Murphy,  6  Daly,  324.  An  order  of  arrest  may  be  granted, 

if  defendant  has  disposed  of  the  property,  even  though  without 

intent  to  defeat  the  particular  remedy.     Thompson  v.  Strauss,  Id 

Week.  Dig.  503.     An  order  of  arrest  will  not  be  vacated  merely 

because  plaintiff  has  no  cause  of  action  as  to  part  of  the  property 

for  the  removal  or  concealment  of  which  the  order  was  granted ; 

Bamett  v.  Selling,  70  N.  Y.  492 ;  and  the  obtaining  possession  of 

a  portion  of  the  property  claimed  is  no  waiver  by  plaintiff  of  the 

right  to  arrest  defendant.     Tracy  v.  Veeder,  35  How.  209 ;  Zinn 

v.  Eitterman,  2  Abb.  (IST.  S.)  261.     See  Wright  v.  Fuld,  64  How. 

117,  for  instance,   where  order  of  arrest  was  vacated  because 

complaint  did  not  allege  sufficient  facts.     In  Cooh  v.  Freudenthal, 

80  N.  Y.  202,  the  liability  of  sureties  on  an  undertaking  given 

on  an  order  of  arrest  in  replevin  is  fully  considered,  as  is  also  the 

effect  of  the  order  of  arrest  in  case  of  final  judgment. 
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An  order  of  arrest  in  replevin  will  be  granted  only  where  it  is 
alleged  in  the  complaint  that  the  property  or  a  part  thereof  has 
been  concealed,  removed  or  disposed  of  so  that  it  cannot  be  found 
or  taken  by  the  sheriff,  with  the  intent  that  it  should  not  be  so 
found  or  taken  or  to  deprive  plaintiff  of  the  benefit  thereof, 
although  where  the  same  facts  are  set  forth  in  an  action  for  the 
recovery  of  damages  for  the  unlawful  conversion  of  the  property, 
an  order  of  arrest  may  issue,  referring  to  §  549  of  the  Code. 
Hough  V.  Folmshee,  59  Hun,  148,  20  Civ.  Pro.  R.  111. 

An  order  of  arrest  cannot  be  granted  in  replevin  where  the 
complaint  does  not  allege  that  the  property  or  a  part  thereof  has 
been  concealed,  removed  or  disposed  of  with  intent  that  it  shall  not 
be  found  by  the  sheriff.     Michaelis  v.  Towne,  59  Supp.  721. 

Sub.  4.     Subsequent  Replevin.     §  1713. 

§    1713.   Second  and  subsequent  replevin;  proceedings  thereupon. 

Where  the  sheriff  has  replevied  a  part  only  of  a  chattel,  or  of  two  or  more 
chattels,  described  in  the  plaintiff's  affidavit,  and  has  served  upon  the  defend- 
ant the  papers  required  upon  such  a  replevin,  the  plaintiff  may,  at  any  time 
before  the  service  of  a  copy  of  the  defendant's  answer,  or  before  judgment  by 
default  for  want  of  an  appearance  or  pleading,  require  the  same  or  any  other 
sheriff,  to  replevy  any  other  part  thereof.  For  that  purpose,  he  must  deliver 
to  the  sheriff  an  affidavit,  containing  the  same  allegations,  and  a  requisition 
and  undertaking,  with  respect  to  the  part  yet  to  be  replevied,  as  if  the  action 
was  brought  to  recover  that  part  only.  Where  a  second  or  subsequent  re- 
plevin is  made,  as  prescribed  in  this  section,  the  proceedings  are  the  same 
as  if  a  former  replevin  had  not  been  made. 

Sub.  5.     Abandonment  of  Claim  to  Part  of  Property  by  Plaintiff. 

§  1719. 

§  1719.  When  and  hoir  plaintiff  may  abandon  his  claim  as  to 
part. 

Where  part  only  of  two  or  more  distinct  chattels  specified  in  the  complaint, 
has  been  replevied,  the  plaintiff's  attorney  may,  with  or  before  the  notice  of 
trial,  serve  upon  the  defendant's  attorney  a  notice  that  he  abandons  so  much 
of  his  claim,  as  relates  to  those  which  have  not  been  replevied ;  and  thence- 
forth the  proceedings  are  the  same,  as  if  the  action  had  been  brought  to  re- 
cover only  the  chattels  which  have  been  replevied.  A  copy  of  the  notice  must 
be  furnished  to  the  court,  or  to  the  referee,  upon  the  trial  of  an  issue  of  fact, 
with  a  copy  of  the  summons  and  of  the  pleadings. 

Where  vendors  brought  an  action  against  the  transferee  of  their 
alleged  fraudulent  vendee  to  recover  part  of  the  goods  sold,  they 
cannot  subsequently  maintain  against  the  fraudulent  vendee  him- 
self an  action  for  the  price  of  the  remainder  of  the  goods,  as  they 
are  concluded  by  their  election  to  rescind  in  replevin.  They  are 
not  assisted  in  maintaining  their  action  for  the  price  by  the  fact 
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that  in  their  action  of  replevin  they  served  a  notice,  under  §  1719 
abandoning  their  claim  to  the  goods  replevied.    Seeman  v.  Bandler, 
26  Misc.  372,  56  Supp.  210,  affirming  25  Misc.  328,  54  Supp.  564. 

Sub.  6.    Action  Not  Affected  Though  No  Replevin.     §  1718. 

§    1718.   Action  not  affected  by  failure  to  replevy. 

The  plaintiff  may  proceed  in  the  action,  and  recover  therein  the  chattel,  or 
its  value,  although  he  has  not  required  the  sheriff  to  replevy  it,  or  the  sheriff 
has  not  been  able  to  replevy  it. 

The  defendant  in  replevin  is  not  entitled  to  recover  from  plain- 
tiff more  than  the  latter  received  under  the  writ.  Section  1718 
applies  only  to  plaintiff's  recovery  of  property  which  the  sheriff 
was  unable  to  take.  Leach  v.  Williams,  12  App.  Div.  173,  42 
Supp.  574. 

Sub.  7.     General  Matters  of  Practice. 

A  person  claiming  securities  which  are  the  subject  of  an  action 
between  third  persons  is  entitled  to  be  made  a  defendant  in  the 
action.     Michaelis  v.  Towne.,  51  App.  Div.  466,  64  Supp.  751. 

It  is  not  incumbent  on  plaintiff  in  replevin  to  join  any  person 
except  the  one  who  actually  has  possession,  the  claims  of  third 
persons  being  otherwise  provided  for.  Hazleit  v.  Hamilton  Storage 
&  Warehouse  Co.,  47  Misc.  660,  94  Supp.  580. 

The  giving  of  a  bond  of  indemnity  by  a  party  is  slight  evidence 
connecting  him  with  a  tortious  taking  by  an  officer.  Welsh  v. 
Cochran,  63  IST.  Y.  181.  The  defendant  who  has  furnished  an 
undertaking  for  the  return  of  property  which  admits  the  plaintiff 
has  taken  the  property  described  in  the  affidavit  and  requisition, 
cannot  contradict  such  recitals.  It  seems  that  if  defendant  desires 
to  raise  the  question  of  the  identity  of  the  goods  with  those 
claimed  by  the  plaintiff,  he  should  not  admit  it  in  the  bond,  but  sue 
the  sheriff  for  the  taking  or  levy  of  the  property  in  his  hands,  and 
after  the  trial,  if  successful,  would  receive  the  property  or  its  value. 
Martin  v.  Gilbert,  119  N.  Y.  298.    See  note,  22  Abb.  N.  C.  151. 

The  condition  of  an  undertaking  given  by  the  defendant  to 
reclaim  the  property  does  not  become  fixed  and  determined  until 
the  final  decision  of  the  action;  that  right  does  not  exist  where 
there  has  been  an  appeal  from  the  judgment,  until  the  appeal  is 
disposed  of.  Corn  Exchange  Bank  v.  Blye,  102  'N.  Y.  305,  2  St. 
Rep.  8,  affirming  37  Hun,  473.  Where  the  defendant  has  given 
an  undertaking  for  the  return  of  the  property,  it  is  error  for  the 
court  to  charge  that  the  jury  must  find  that  the  property  must 
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have  been  in  the  defendant's  possession  as  defendant  is  precluded 
by  the  recital  in  the  undertaking  from  denying  that  fact.  Blake 
V.  McNamara,  9  Misc.  212,  60  St.  Rep.  832,  29  Supp.  676. 

Where  defendant's  affidavits  in  proceedings  to  rebond  the  prop- 
erty complied  with  the  statute,  the  court  has  power  to  allow  a 
new  undertaking  to  be  filed  nunc  pro  tunc.  Hafelin  v.  Silverman, 
11  Misc.  723,  32  Supp.  918,  66  St.  Rep.  344.  A  mere  statement 
on  the  back  of  an  undertaking  that  the  justice  received  an  affidavit 
and  notice  with  such  undertaking,  is  not  an  allegation  that  a  suffi- 
cient affidavit  or  notice  was  received,  nor  does  it  amount  to  an 
allowance  of  the  undertaking.  Barton  v.  Donnelly,  6  Misc.  473, 
57  St.  Rep.  701,  27  Supp.  525. 

Where  the  referee  found  that  property  was  worth  a  certain  sum 
and  the  depreciation  amounted  to  a  certain  Other  sum,  it  was  held 
that  the  finding  as  to  value  must  be  taken  as  at  the  time  of  the 
trial,  and  that  the  allowance  for  depreciation  must  be  set  aside  in 
the  absence  of  a  finding  or  of  evidence  that  the  value  of  the  prop- 
erty had  depreciated.  Crossley  v.  Hojer,  11  Misc.  57,  63  St.  Rep. 
440,  31  Supp.  837,  affirmed,  158  N.  Y.  734.  The  objection  that 
the  jury  fixed  value  of  the  property  as  of  the  date  of  the  levy 
instead  of  that  of  the  trial,  cannot  be  taken  for  the  first  time  on 
appeal.  Braeheleer  v.  ScTiwaheland,  86  Hun,  143,  33  Supp.  212, 
66  St.  Rep.  840,  affirmed  on  opinion  below,  155  IST.  Y.  644. 

The  complaint  cannot  be  dismissed  because  of  failure  of  proof 
of  value  at  the  time  of  the  trial,  as  plaintiff,  if  successful,  is  at 
least  entitled  to  nominal  damages.  Bartels  v.  Fischer,  11  Misc. 
460,  32  Supp.  1138,  affirmed,  159  N.  Y.  546.  Failure  to  prove 
value  is  not  sufficient  ground  for  dismissal  of  the  complaint.  Hay 
V.  Muller,  7  Misc.  670,  58  St.  Rep.  342,  23  Civ.  Pro.  R.  321,  28 
Supp.  57,  citing  Hammond  v.  Morgan,  101  ~K.  Y.  179,  and  dis" 
tinguishing  Button  v.  Chapin,  7  Civ.  Pro.  R.  278.  A  judgment 
which  simply  dismissed  the  complaint  is  a  bar  to  a  subsequent 
action  to  recover  damages  to  the  goods  caused  by  their  detention. 
Bitchie  v.  Talcott,  10  Misc.  412,  63  St.  Rep.  598,  31  Supp.  196. 

Wliere  in  replevin  for  bonds  a  judgment  contained  an  allowance 
for  damages  in  addition  to  the  amount  fixed  by  the  jury  the  error 
should  be  corrected  by  motion  and  the  determination  on  appeal 
is  not  conclusive  upon  such  motion.  Corn  Exchange  Bank  v.  Blye, 
7  Supp.  434.  The  legal  effect  of  the  discontinuance  of  the  action 
of  replevin  is  the  abandonment  of  the  plaintiff's  claim  and  the 
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surrender  of  the  property  to  the  defendant.  Rosenberg  v.  Flack, 
32  St.  Kep.  449,  10  Supp.  T59..  Where  the  party  gave  a  receipt 
acknowledging  he  had  received  the  goods  from  the  officer  and 
promised  to  deliver  them  to  him  on  demand  or  on  default  to  pay 
the  amount  of  the  execution,  held,  that  he  was  estopped  to  deny 
that  he  had  possession  of  the  goods  when  the  action  was  com- 
menced.   Austin  v.  Wauful,  13  Supp.  134. 

A  motion  by  defendant  to  set  aside  proceedings  in  replevin 
because  of  insufficiency  of  plaintiff's  affidavit  would  be  denied 
where  defendant  made  no  objection  to  the  affidavit  until  his  time  to 
answer  had  expired  and  where  the  notice  of  motion  does  not 
accurately  specify  irregularity  in  the  affidavit.  Where  the  notice 
of  motion  asked  "  for  such  other  and  further  relief  as  may  be  just " 
leave  was  granted  defendant,  who  was  in  default  to  answer  on  the 
usual  terms.  Paddock  v.  Ouyder,  8  Supp.  905,  29  St.  Rep.  773. 
Where  in  an  action  of  replevin  the  complaint  set  forth  two  incon- 
sistent causes  of  action  and  the  defendant  moved  at  the  trial  to 
compel  the  plaintiff  to  elect  between  them,  it  was  held  the  court 
might  decline  to  decide  the  motion  until  a  part  or  all  of  the  evi- 
dence was  taken,  and  any  denial  of  the  motion  was  discretionary' 
so  far  that  it  would  not  be  reviewed  in  the  Court  of  Appeals  when 
it  appeared  defendant  was  not  harmed ;  no  motion  had  been  made 
to  make  the  complaint  more  definite  and  certain;  it  was  held  the 
defect  did  not  require  a  reversal.  Tuthill  v.  Skidmore,  124  N.  Y. 
149,  1  Supp.  445.  The  allegations  of  the  affidavit  of  defendant 
as  to  a  third  person's  claiming  the  property  may  be  made  on 
information  and  belief.    Lang  v.  Lewi,  32  St.  Eep.  418. 

Where  the  complaint  alleges  partnership  or  ownership  of  the 
property  and  its  value,  which  is  denied  by  the  answer,  and  the 
complaint  also  alleges  unlawful  possession  and  detention  by  de- 
fendant who  had  levied  on  the  property  under  execution  against 
a  third  person,  and  that  the  property  was  not  that  of  a  third  per- 
son, and  the  answer  admits  these  facts,  it  is  too  late,  at  the  trial 
after  plaintiff  has  proved  the  facts  denied  and  rested,  to  permit 
defendant  to  amend  his  answer  and  withdraw  his  admission  so  as 
to  allege  ownership  in  the  third  person.  Butler  v.  Farley,  1  Supp. 
849.  Where  plaintiff  showed  that  he  was  the  owner  of  the  prop- 
erty, that  it  was  wrongfully  detained  by  defendant  and  that  the 
alleged  cause  of  the  detention  was  that  defendant  claimed  to  have 
purchased  it  from  some  person  or  persons  unknown  to  the  plain- 
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tiff,  it  was  held  that  plaintiff  had  made  a  case  upon  which  a  ver- 
dict should  have  been  directed  in.  his  favor.  Segelke  v.  Finan,  6 
St.  Eep.  682. 

Where  defendant  does  not  require  the  return  of  the  property 
under  §  1704  and  no  claim  is  made  by  a  third  person  under 
§  1709,  plaintiff  is  entitled  to  its  possession,  and  an  order  under 
§  820,  of  interpleader  authorizing  the  substitution  for  defendant 
of  another  claiming  the  property,  cannot  be  made,  as  defendant 
cannot  deliver  the  possession  of  the  property  as  required  by  that 
section.  Pelham  Hod  Elevating  Co.  v.  Baggaley,  12  Supp.  218. 
Where  the  goods  are  replevied  on  the  ground  of  fraud  in  their 
purchase,  it  is  a  question  of  intent  at  the  time  of  the  purchase  on 
the  part  of  the  defendant  and  also  at  the  time  of  the  reception  of 
the  goods.     Whitten  v.  Fitzwater,  33  St.  Eep.  953. 

Where  goods  have  been  procured  from  the  owner  by  fraud,  the 
owner  cannot  maintain  the  action  of  replevin  and  afterwards  sue 
for  their  value  in  case  he  has  secured  some  benefit  from  his  first 
action,  otherwise  if  the  first  action  has  been  discontinued  before 
defendants  sustained  any  injury  from  its  prosecution,  and  this  is 
independent  of  the  fact  that  the  plaintiff  may  have  replevied  the 
property  in  the  first  suit,  nor  is  it  applicable  where  it  appears  that 
at  the  time  the  first  action  was  brought,  plaintiff  had  no  knowl- 
edge that  the  representations  upon  the  faith  of  which  the  sale  was 
made  were  fraudulent  or  untrue.  Wile.  v.  Brownstein,  35  Hun, 
68 ;  The  Equitable  Co-operative  Foundry  Company  v.  Hersee,  33 
Hun,  169 ;  s.  c,  103  IST.  Y.  25  ;  Bach  v.  Tuch,  47  Hun,  536 ;  John- 
son V.  Frew,  33  Hun,  193 ;  Hays  v.  Midas,  104  N.  Y.  602. 

In  an  action  to  replevy  goods  on  the  ground  the  sale  was  in- 
duced by  fraud  the  referee  refused  to  find  plaintiff  relied  on  the 
false  representations  made  by  defendant,  although  there  was  evi- 
dence of  that  fact,  there  was  no  proof  or  finding  that  the  repre- 
sentations were  known  to  be  false  by  the  party  making  them  or 
that  they  were  made  with  intent  to  defraud,  held,  that  the  error 
in  refusing  to  find  as  requested  was  not  prejudicial  to  plaintiff. 
Morris  v.  Wells,  26  St.  Eep.  9.  The  warrant  in  replevin  protects 
the  sheriff  in  taking  property  under  it  from  the  defendants  named 
therein,  no  matter  to  whom  it  belonged,  and  no  action  can  be 
maintained  against  him  therefor  except  after  service  of  affidavit 
of  claim.  Hastings  v.  Nagel,  83  Hun,  205,  31  Supp.  598,  64  St. 
Eep.  152. 
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When  plaintiff,  who  sues  for  possession  of  a  chattel,  has  estab- 
lished prima  facie  title  and  right  to  possession,  it  is  sufficient  and 
becomes  incumbent  on  defendant  to  justify  his  possession.  Same 
V.  Seyhora,  77  Hun,  529,  60  St.  Eep.  271,  28  Supp.  930.  Where 
the  plaintiff,  pending  an  action  to  replevin  a  savings  bank  book 
given  to  secure  payment  of  the  purchase  money  of  real  estate, 
recovers  judgment  in  an  action  to  rescind  the  contract  for  the  pur- 
chase and  for  the  entire  amount  of  purchase  money  paid,  includ- 
ing that  represented  by  the  book,  she  cannot  recover  in  the  action 
of  replevin  the  vtrhole  sum  in  bank.  Keller  v.  Feldman,  81  Hun, 
593. 

Possession  by  defendant  need  not  be  proved  where  the  answer 
avers  that  the  property  was  taken  from  him  in  the  action  and 
prays  for  its  restoration.  Schwabeland  v.  Halohan,  10  Misc.  176, 
62  St.  Eep.  518,  30  Supp.  910.  Where  the  complaint  might  be 
held  to  be  drawn  in  a  double  aspect  both  for  the  wrongful  taking 
and  for  the  wrongful  detention,  and  proof  was  given  only  to 
show  the  wrongful  detention,  it  was  held  that  the  action  should 
be  treated  as  though  it  had  been  brought  for  a  wrongful  detention 
only.    GHffirv  v.  L.  I.  B.  B.  Co.,  101  N.  Y.  348. 

Where  the  objection  is  made  by  defendant  that  no  demand  for 
the  goods  was  proved,  it  was  held  that  if  demand  were  necessary, 
it  was  waived  by  failure  to  move  for  a  dismissal  of  the  complaint 
upon  that  ground.    Kauffman  v.  Elang,  16  Misc.  379,  38  Supp.  56. 

The  remedy  for  taking  property  not  specified  in  plaintiff's 
affidavit  is  by  action  against  the  sheriff  as  a  wrongdoer,  rather 
than  under  the  provisions  of  the  Code  for  a  return  of  the  chattels. 
Klimkowstein  v.  Oreenberg,  15  Misc.  479,  37  Supp.  206. 

While  possession  of  a  chattel  is  evidence  of  ownership,  yet  if 
title  appears  to  be  predicated  upon  a  written  instrument,  the 
construction  of  this  instrument  determines  the  character  of  the 
possession,  and  no  question  of  title  is  left  for  the  jury.  Jacob  v. 
Wathins,  10  App.  Div.  475,  42  Supp.  6. 

Where  plaintiff  conveyed  a  house  to  defendant  without  any 
arrangement  as  to  gas  fixtures,  and  demanded  them  on  Saturday 
night,  and  although  the  right  was  not  refused,  they  were  not 
delivered  until  Monday  morning,  it  was  held  that  the  direction  of 
a  verdict  for  plaintiff  was  error,  and  whether  the  demand  was 
reasonable  should  have  been  left  to  the  jury.  Kane  v.  Beid,  33 
Misc.  802,  68  Supp.  623. 
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Plaintiff  brought  replevin  in  his  individual  name  and  in  the 
affidavit  stated  that  he  was  the  executor  of  the  decedent  named, 
and  claimed  the  property  in  his  representative  capacity.  On 
motion  to  vacate  the  writ,  an  amendment  of  the  summons  was 
allowed  adding  the  words  "  executor,  etc.,"  the  undertaking  given 
citing  him  as  an  individual  as  claimant,  it  was  held  that  judgment 
for  plaintiff  could  not  be  sustained.  Taylor  v.  Jackson,  35  Misc. 
300,  71  Supp.  745. 

In  LeinkoMf  Banking  Co.  v.  Orell,  62  App.  Div.  275,  70  Supp. 
1083,  it  was  held  that  the  right  of  a  plaintiff  could  not  be  defeated 
on  the  ground  that  there  was  a  difference  between  the  notice  given 
to  the  sheriff  of  claim  for  the  chattels;  and  the  cause  of  action 
set  out  in  the  complaint.  Failure  to  make  out  a  cause  of  action  on 
the  part  of  plaintiff  in  replevin  where  defendant  does  not  claim 
title  in  himself,  does  not  entitle  plaintiff  to  a  judgment  for  pos- 
session of  the  property  and  damages,  but  only  to  a  dismissal  of 
the  complaint.  Nichols  v.  Potts,  35  Misc.  273,  71  Supp.  765. 
In  Lehman  v.  Mayor,  68  App.  Div  12,  74  Supp.  194,  a  descrip- 
tion of  the  chattels  in  the  findings,  judgment  and  execution  was 
held  sufficient,  in  view  of  the  fact  that  defendant  had  intentionally 
disposed  of  the  property  for  the  purpose  of  placing  it  beyond  the 
reach  of  the  sheriff. 

A  receiver  will  not  be  appointed  in  replevin  unless  it  appears 
that  other  available  remedies  are  inadequate,  or  that  a  receiver  is 
necessary  to  preserve  the  property.  Libhy  v.  Libby,  68  App.  Div. 
15,  74  Supp.  57.  Where  defendants  purchased  goods  at  twenty- 
five  per  cent,  below  the  inventory  price,  although  they  claim  they 
did  not  sell  them  for  so  much,  the  question  whether  the  transfer 
was  for  a  valuable  consideration  is  one  for  the  jury.  Gowing  v. 
Warner,  30  Misc.  593,  62  Supp.  793. 

Where  the  jury  was  directed  to  find  a  verdict  for  the  value  of 
the  articles  at  the  time  of  the  trial,  it  will  be  presumed  that  they 
obeyed  such  direction,  although  that  fact  does  not  expressly  appear 
from  the  language  of  the  verdict  Tripp  v.  Smith,  50  App.  Div. 
499,  94  Supp.  94,  affirmed  without  opinion,  168  IST.  Y.  655. 

The  defendant  who  has  furnished  an  undertaking  for  a  return 
of  the  property  and  admits  that  it  has  all  been  taken  by  the 
answer,  cannot  contradict  such  recitals  on  the  trial  by  showing 
only  a  portion  of  the  property  ever  came  into  his  possession  even 
though  he  did  not  personally  execute  such  undertaking.    It  seems 
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that  if  the  defendant  desires  to  raise  the  question  of  identity  of 
the  goods  replevied  with  those  claimed  by  plaintiff,  he  should 
raise  it  not  by  admitting  it  in  the  bond  and  subsequently  contra- 
dicting such  admission,  but  he  might  sue  the  sheriff  for  the  taking 
or  leave  the  property  in  his  hands,  try  the  case  and,  if  successful, 
property  would  be  returned  or  its  value  insured  to  him;  subse- 
quently putting  in  an  answer  denying  the  identity  of  the  goods 
taken  with  those  described  in  the  requisition  will  not  relieve  him 
from  the  estoppel  created  by  the  delivery  of  the  undertaking. 
Martin  v.  Gilbert,  119  K  Y.  298,  29  St.  Kep.  440,  30  St.  Eep. 
929. 

It  was  held  in  Nowell  v.  Gilbert,  49  Hun,  489,  citing  Diossy  v. 
Morgan,  74  IS.  Y.  11 ;  Harrison  v.  Wilkin,  69  IST.  Y.  412,  and 
Decker  v.  Judson,  16  N.  Y.  439,  that  such  a  recital  estopped  de- 
fendant from  denying  his  previous  possessioi^  of  the  property 
replevied,  but  that  it  did  not  conclusively  estop  him  from  show- 
ing that  the  property  replevied  did  not  embrace  all  that  was  men- 
tioned in  the  affidavit  but  only  so  much  as  he  procured  the  return 
of  thereby,  and  that  if  the  recital  in  the  undertaking  was  broad 
enough  to  import  that  all  the  property  was  taken,  it  could  at  most 
be  regarded  as  mere  evidence  and  not  an  estoppel  as  to  property 
which  he  did  not  procure  the  return  of. 

In  an  action  to  replevy  property  sold  under  a  conditional  con- 
tract whereby  the  title  remained  in  the  seller,  when  the  buyer 
gives  proof  that  his  tender  of  payment  was  refused  by  the  seller, 
who  insisted  upon  retaking  his  property  unless  another  debt  was 
paid,  it  is  error  to  direct  a  verdict  for  the  plaintiff.  A  direction 
of  a  verdict  for  the  plaintiff  under  such  circumstances  is  also 
erroneous  where  the  defendant  tenders  the  balance  due  at  trial 
but  refuses  to  pay  costs,  for  if  the  defendant's  testimony  be  true 
the  plaintiff  was  not  justified  in  bringing  replevin,  and  hence  was 
not  entitled  to  the  costs.  Kindelberger  v.  Kunow,  122  App.  Div. 
158. 

AETICLE  XIV. 

EVTDETICE. 

Plaintiff's  evidence  that  defendant,  at  the  time  of  purchasing 
goods  from  him  on  credit,  represented  that  his  business  was  in 
excellent  condition;  that  he  was  doing  an  excellent  business; 
making  money;  capital  his  own,  and  that  he  did  not  owe  any  of 
it;  held,  to  support  the  allegation  of  the  complaint,  that  defendant 
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reputed  himself  to  be  solvent  and  able  to  pay  his  debts.  Boome 
V.  McOovern,  9  Daly,  60.  In  replevin  defendant's  counsel,  in 
opening,  proposed  to  show  fraud  in  the  contract  with  the  defend- 
ant, by  which  plaintiff  acquired  such  right  as  he  had  to  the  prop- 
erty; held,  error  to  exclude  this  evidence  and  direct  a  verdict  for 
defendant.  Butler  v.  Reynolds,  3  T.  &  C.  241.  Defendant  being 
constable,  taking  the  property  of  plaintiff  under  a  requisition  in 
replevin  against  a  third  person,  held,  in  an  action  to  recover  it, 
that  the  requisition  was  no  protection,  and  evidence  of  the  pro- 
ceedings and  result  in  the  action  in  which  it  was  issued  was  im- 
material. Sheffield  v.  Clark,  12  Week.  Dig.  226.  It  seems  that 
in  replevin  failure  of  proof  by  plaintiff  as  to  damages  sustained 
by  detention,  or  as  to  value  of  property,  is  not  ground  for  dismissal 
of  complaint.  Banfield  v.  Haeger,  7  Abb.  N.  C.  318.  Where 
plaintiff  sued  to  recover  two  cars  which  he  claimed  as  property  of 
the  railroad  of  which  he  was  receiver,  and  on  the  trial,  under  a 
general  denial,  defendant  offered  to  prove  that  it  had  title  from 
a  railroad  ovsTiing  the  cars  previous  to  their  being  sold  to  plaintiff's 
railroad,  and  also  offered  to  prove  title  in  a  railroad  from  which 
defendant  leased  them,  both  of  which  offers  were  excluded  as  not 
set  up  in  the  answer,  held,  such  exclusion  was  error.  Griffi,n  v. 
L.  I.  E.  B.  Co.,  1  St.  Eep.  56. 

In  an  action  to  replevy  certain  personal  property  where  the 
answer  admitted  the  possession,  but  denied  its  wrongful  character 
without  setting  up  any  aiHrmative  defence,  defendant  was  per- 
mitted to  prove  the  property  was  taken  by  him  under  a  tax  warrant 
delivered  to  him  as  marshal;  held,  that  there  was  error,  as  evi- 
dence was  new  matter,  by  way  of  justification,  and  was  required 
to  be  pleaded  in  order  to  be  proved;  that  defendant'  remedy  was 
by  motion  for  leave  to  amend  his  answer,  and  not  by  application 
to  conform  the  pleadings  to  the  facts  proved.  American  Tool  Co. 
V.  Smith,  24  Week.  Dig.  228.  In  replevin  parol  evidence  of  an 
agreement  made,  or  understanding  had,  after  a  vendee  had  exe- 
cuted his  note  and  taken  possession  of  a  bill  of  sale  for  goods, 
that  title  and  possession  should  remain  in  possession  of  the  vendor, 
until  the  price  hould  be  paid  or  secured,  is  admissible.  Keeney  v. 
Sivan,  2  St.  Eep.  214;  s.  c,  24  Week.  Dig.  454. 

The  declarations  of  a  judgment  debtor  or  his  agent,  made  after 
levy  which  tend  to  establish  facts  authorizing  the  vendor  of  the 
goods  in  question  to  rescind  the  sale  are  not  admissible  against  the 
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sheriff  in  an  action  to  replevy  such  goods.  Wise  v.  Orcmi,  37  Supr. 
39.  In  an  action  of  replevin  unsworn  declarations  of  plaintiff  as 
to  his  ownership  made  out  of  court,  are  not  admissible.  Boot  v. 
Borst,  142  N.  Y.  62,  36  N.  E.  Eep.  814,  58  St  Kep.  421. 

If  plaintiff  after  a  seizure  of  property  by  the  sheriff  in  replevin 
causes  his  sureties  to  justify,  it  is  prima  facie  evidence  that  he 
directed  the  property  to  be  taken.  Aldrich  v.  Eetcham,  3  E.  D. 
Smith,  577.  But  where  a  marshal  seized  goods  under  a  warrant, 
and  defendants  were  shown  to  have  given  him  a  bond,  but  its 
terms  were  not  proved,  it  was  held  but  slight  evidence  connecting 
with  a  tortious  taking.  Welsh  v.  Cochrcm,  63  N.  Y.  181,  reversing 
5  T.  &  C.  699. 

Where  plaintiff  establishes  a  prima  facie  title  and  right  to  pos- 
session, and  there  is  no  evidence  as  to  how  defendant  came  into 
possession  of  the  chattel,  plaintiff  is  entitled  to  recover.  Bame  v. 
Seykora,  28  Supp.  930,  77  Hun,  529.  In  replevin  by  a  married 
woman  to  recover  chattels  taken  on  execution  against  her  hus- 
band, evidence  that  she  bought  the  property  is  not  conclusive  of 
her  ownership,  and  if  there  was  sufficient  evidence  to  require  the 
verdict  of  the  jury  as  to  whether  her  husband  was  not  the  true 
owner,  a  new  trial  of  the  merits  may  properly  be  denied.  Pollock 
V.  Brennan,  39  Super.  477. 

In  an  action  by  a  mortgagee  of  chattels  to  recover  possession 
from  the  warehouseman  with  whom  they  had  been  stored  by  the 
mortgagor,  without  plaintiff's  knowledge,  the  complaint  averred 
that  the  plaintiff  was  entitled  to  possession  which  the  answer 
denied  and  set  up  a  lien  for  storage;  held,  plaintiff  had  a  right 
to  show  that  he  was  entitled  to  possession  at  the  time  of  the  com- 
mencement of  the  action,  or  at  the  trial,  and  that  defendant  had 
neither  a  debt  or  lien  by  showing  that  such  claim  for  storage  had 
been  paid.  Eisler  v.  Union  Transfer  &  Storage  Co.,  35  St.  Eep. 
374.  Plaintiff  must  establish  his  title  to  the  chattels  involved, 
and  where  it  appears  he  had  leased  them  to  a  third  party  under 
an  agreement  that  the  title  should  vest  in  the  latter,  on  payment 
by  him  of  certain  sums  of  money,  it  is  material  to  show  what 
payments  have  been  made.     Scofield  v.  Kreiser,  14  Supp.  274. 

The  refusal  of  a  servant  to  deliver  goods  of  his  master  on  de- 
mand by  a  stranger,  is  not  sufficient  evidence  to  maintain  replevin 
where  demand  and  refusal  are  necessary,  unless  the  servant  acted 
under  the  direction  of  the  master  in  refusing  to  deliver.     Ooodwin 
Actions,  Vol.  II  —  124 
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V.  Wertheimer,  99  N".  Y.  149.  Proof  that  the  plaintiff  in  whose 
possession  the  property  is  found  asserts  title  in  a  third  person,  and 
maintains  possession  under  it,  refusing  to  deliver  it  to  any  one 
except  upon  the  latter's  order,  is  sufficient  to  justify  a  finding  of 
a  refusal.     Tutth  v.  Hazard,  13  Week.  Dig.  222,  86  JST.  Y.  628. 

An  allegation  of  a  wrongful  detention  is  made  out  by  proof  of  a 
conversion.  Bawley  v.  Brown,  18  Hun,  456.  Eefusal  to  deliver 
is  not  evidence  of  conversion  if  on  request  the  authority  to  make 
the  demand  is  not  produced.  Nelson  v.  Neil,  Y  Week.  Dig.  362. 
A  stipulation  that  there  has  been  a  demand  and  refusal,  and  that 
defendants  claim  to  hold  the  property,  renders  it  unnecessary  to 
give  evidence  of  demand  and  refusal  upon  the  trial.  Mechanics 
&  Traders'  Bank  v.  Farmers  &  Mechanics'  Nat.  Bank,  60  N.  Y. 
40,  modifying  2  T.  &  C.  395.  Plaintiff  demanded  possession  of  a 
piano  in  the  building  where  defendant  was  at  work,  piano  being  in 
the  house  adjoining,  it  was  held  for  the  jury  to  determine  whether 
defendant's  withholding  permission  to  plaintiff  to  take  the  piano 
in  connection  with  the  assertion  of  title  to  the  property  was  not 
equivalent  to  a  refusal  to  surrender.     Fry  v.  Clow,  50  Hun,  574, 

In  replevin  to  recover  goods  on  the  ground  that  the  sale  thereof 
was  induced  by  fraudulent  representations,  evidence  of  similar 
representations  made  to  a  commercial  agency  on  the  faith  of  which 
others  sold  goods  to  defendants,  is  admissible  on  the  question  of 
intent.  Bloss  v.  Sickels,  142  K  Y.  647,  36  N.  E.  Eep.  1064,  59 
St.  Rep.  168.  In  an  action  to  replevy  goods  from  the  assignee  on 
the  ground  of  fraud,  it  was  not  error  to  permit  the  assignor  or 
purchaser  of  the  goods  to  testify  that  he  did  not  purchase  them  with 
the  intent  to  cheat  the  plaintiffs  or  with  intent  not  to  pay  for  them. 
Morris  v.  Wells,  26  St.  Rep.  9. 

The  basis  of  the  cause  of  action  in  replevin  against  the  buyers' 
assignee,  was  rescission  of  the  sale  as  having  been  induced  by  mis- 
representation by  the  buyer  as  to  his  stock  of  goods ;  held,  that  an 
inspection  of  the  stock  by  the  seller  after  the  assignment  afforded 
no  ground  for  refusing  to  charge  that  there  was  no  evidence  that 
the  seller  did  not  rely  upon  the  representation.  Schoeneman  v. 
Chamherlain,  37  App.  Div.  628,  55  Supp.  845,  29  Civ.  Pro.  R. 
137. 

In  an  action  of  replevin  brought  by  a  vendor  on  the  ground  of 
fraud  against  one  who  claims  under  the  fraudulent  vendee,  the 
defendant  has  the  burden  of  proving  that  he  is  a  purchaser  for 
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value,  in  good  faith  and  without  notice.  Levy  v.  Yazbeck,  22 
Misc.  136,  49  Supp.  283. 

As  against  the  true  owner  there  is  no  presumption  that  the 
bailee  of  the  chattel  wrongfully  taken  from  the  owner  is  an  inno- 
cent holder,  and  the  burden  is  on  the  bailee  to  show  that  he  got 
the  chattel  without  knowledge  of  the  wrong.  Milligan  v.  Brooklyn 
Warehouse  &  Storage  Co.,  34  Misc.  35,  68  Supp.  744. 

In  replevin  for  a  ring  pawned  with  defendant  plaintiff  claimed 
he  gave  it  to  his  son  to  show  to  a  customer  and  that  the  customer 
ran  off  with  and  pawned  it.  Defendant  introduced  evidence  that 
plaintiff  and  his  son  were  in  the  habit  of  transacting  business  in  a 
generally  discreditable  manner;  that  they  were  in  the  habit  of 
buying  goods  at  auction  rooms  and  pawning  them ;  held  incompetent 
and  improper,  either  for  their  general  impeachment,  or  in  support 
of  defendant's  claim  that  plaintiff's  son  gave  the  ring  to  the  alleged 
customer  to  pawn.  Oumberg  v.  Ooodstein,  95  App.  Div.  101,  88 
Supp.  423.  In  an  action  against  the  executors  of  a  sheriff  to  re- 
plevin property,  which  the  sheriff  had  seized  under  an  attachment 
issued  against  the  firm  from  which  the  plaintiff  had  acquired  title, 
it  is  error  to  admit  in  evidence  statements  purporting  to  have  been 
issued  by  a  commercial  agency  criticising  the  conduct  of  one  of 
plaintiff's  vendors  upon  his  failure  in  business  some  years  before 
the  transfer  in  question.  ShidlowsJcy  v.  Gorman,  51  App.  Div. 
253,  64  Supp.  993. 

In  an  action  to  recover  property  claimed  to  have  been  sold  by 
plaintiff  to  her  husband,  where  plaintiff  testified  that  she  inune- 
diately  took  possession  of  the  store  and  substituted  her  name  on 
the  sign,  a  dealer  with  her  may  properly  be  asked  whether  she 
or  her  husband  ever  informed  him  of  the  change  in  the  business, 
as  bearing  on  the  question  of  good  faith  in  the  sale.  Langer  v. 
Gross,  31  Misc.  266,  64  Supp.  30.  Alleged  false  statements  made 
by  a  vendee  of  goods  to  the  vendor  long  after  their  sale  are  not 
competent  evidence  in  replevin  brought  by  the  vendor  to  recover 
possession  of  such  goods,  which  had  been  levied  upon  by  the  sheriff 
under  a  judgment  against  the  vendee  before  the  vendor  had  dis- 
afErmed  the  sale  and  sought  to  recover  the  goods.  Sommer  v. 
Adler,  36  App.  Div.  107,  55  Supp.  483. 

In  replevin  to  recover  certain  articles  which  had  been  condition- 
ally sold,  it  appeared  that  there  were  two  agreements  of  sale  which 
were  identical,  except  in  a  single  respect;  it  was  held  that  the 
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exclusion  of  evidence  to  show  that  the  chattels  covered  by  the  later 
agreement  were  the  same  as  those  covered  by  the  earlier  was 
ground  for  reversal  of  judgment  for  the  plaintiff.  Murray  v. 
Lese,  86  IST.  Y.  Supp.  581.  Evidence  of  the  identity  of  goods 
found  in  defendant's  hands  with  the  goods  sold  to  plaintiff,  based 
upon  the  fact  that  they  were  similar  to  class  of  goods  sold  to  plain- 
tiff, and  it  appeared  that  plaintiff  had  a  large  number  of  customers 
buying  the  same  goods  marked  in  the  same  way,  was  held  to  be  in- 
sufficient to  sustain  a  judgment.  Leavitt  v.  Rosenthal,  84  JST.  Y. 
Supp.  530.  Uncontradictory  testimony  of  a  third  person  corrobo- 
rated by  defendant's  counsel  and  clerk,  that  the  former  had  pur- 
chased and  paid  for  the  goods  replevied  in  the  possession  of  de- 
fendant, was  held  to  require  a  reversal  of  the  judgment  for 
defendant.  Diener  v.  Schwab,  27  Misc.  544,  58  Supp.  362. 
Where  a  complaint  merely  seeks  to  recover  possession  of  the  chat- 
tels and  damages  for  its  detention,  it  is  error  to  permit  plaintiff 
to  introduce  evidence  of  injury  and  damage  to  it  between  the  time 
of  the  demand  and  the  taking  by  the  sheriff.  Rapid  Safety  Filter 
Co.  v.  Wyckoff,  20  Misc.  17,  44  Supp.  601. 

To  sustain  an  action  for  wrongful  detention,  it  must  be  shown 
that  at  the  commencement  of  the  action  the  defendant  had  pos- 
session of,  or  such  control  of  the  property  that  he  might  have 
delivered  it  to  plaintiff.  Alashe-TJnterstuetzung-Yerein  v.  Wall, 
28  Misc.  174,  58  Supp.  1115.  In  replevin  actual  possession  is 
evidence  of  title  against  every  one  who  does  not  show  a  better 
title.    Bueh  v.  Geraty,  28  Misc.  134,  59  Supp.  249. 

Where  an  action  to  recover  a  chattel  is  based  upon  defendant's 
fraudulent  representations  as  to  his  solvency,  actual  fraud  must 
be  shown,  and  this  makes  it  necessary  for  the  plaintiff  to  prove 
the  actual  intent  to  deceive.  Enright  v.  Fellheimer,  25  Misc.  664, 
56  Supp.  366.  Dugro,  J.,  in  opinion,  suggests  the  question  as  to 
whether  the  action  of  replevin  can  be  based  upon  a  rescission  of 
the  contract  to  sell  induced  by  innocent  misrepresentations,  saying 
that  it  does  not  appear  that  this  question  has  been  authoritatively 
decided  in  this  country,  although  such  an  action  is  maintainable  in 
England.     The  case  is  decided  upon  other  grounds. 

Where  a  defendant  in  replevin  claimed  title  under  a  chattel 
mortgage  executed  by  his  wife,  who,  he  alleges,  was  the  former 
owner  of  the  property,  it  is  erroneous  to  refuse  to  allow  plaintiff 
to  show  in  rebuttal  that  the  chattels  in  controversy  were  purchased 
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by  the  wife  after  she  executed  the  chattel  mortgage.  O'Dell  v. 
McGrath,  21  App.  Div.  252,  44  Supp.  601. 

Where,  in  an  action  to  recover  goods  obtained  on  credit  by 
fraudulent  representations,  there  was  no  direct  evidence  of  value, 
but  the  price  agreed  to  be  paid  by  the  purchaser  and  by  subsequent 
purchasers  under  him  were  shown,  it  was  held  that  in  the  absence 
of  evidence  to  the  contrary,  the  inference  was  that  the  goods  were 
worth  the  price  for  which  they  were  originally  purchased.  Oross- 
man  v.  WaUers,  11  Supp.  471.  On  direct  examination  of  defend- 
ant, an  action  by  the  seller  to  recover  goods  procured  from  them 
by  false  representations  of  defendant,  the  question  whether  defend- 
ant was  asked  to  purchase  goods  from  other  merchants  after  his 
purchase  from  plaintiff  is  properly  excluded  as  having  no  bearing 
on  the  intent  with  which  defendant  purchased  the  goods  in  ques- 
tion.   Hahlo  V.  Grant,  10  Supp.  188. 

Evidence  of  the  false  representations  by  which  the  purchaser 
obtained  property  is  admissible  in  an  action  to  recover  its  posses- 
sion by  the  seller  against  the  sheriff  who  levied  on  it  in  the  hands 
of  the  purchaser.  Lewis  v.  Flack,  10  Supp.  535.  The  offer  of  a 
certain  price  for  the  use  of  property  is  not  competent  proof  of 
damages.  Young  v.  Atwood,  5  Hun,  234.  Even  if  no  evidence 
of  value  of  the  property  converted  is  given,  the  complaint  should 
not  be  dismissed,  for  plaintiff  has  a  right  to  recover  nominal 
damages  for  the  injury  without  proving  its  value.  Davis  v. 
Morrell,  16  Week.  Dig.  530. 

Under  §  549  providing  that  a  defendant  may  be  arrested  in  an 
action  to  recover  a  chattel,  where  it  is  alleged  in  the  complaint  that 
the  chattel  has  been  concealed  with  intent  that  it  should  not  be 
taken  by  the  sheriff,  when  considered  in  connection  with  §  550, 
chapter  672,  of  the  Laws  of  1886,  and  §  1487  providing  that  a 
body  execution  may  issue  on  the  judgment,  the  plaintiff  in  an 
action  to  recover  a  chattel  cannot  recover  judgment  where  he  fails 
to  prove  the  allegations  of  the  complaint  that  the  chattels  had 
been  concealed  so  that  the  same  could  not  be  taken  by  the  sheriff 
and  with  the  intent  that  they  shoiild  not  be  so  taken.  Merriam 
V.  Johnson,  116  App.  Div.  336,  101  Supp.  627,  reversing  50 
Misc.  661,  99  Supp.  425. 

In  Eayward  v.  Maynard,  119  App.  Div.  66,  103  Supp.  1028, 
an  action  to  recover  possession  of  securities  alleged  to  have  breu 
acquired  by  force  and  fraud,  the  evidence  was  examined  and  held 
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not  to  sustain  the  finding  of  force  or  fraud.  It  is  error  to  admit 
as  evidence  of  the  value  of  property  at  the  time  of  trial  an  affidavit 
of  plaintiff  made  four  years  before.  Oilroy  v.  Everson-Hickoh 
Co.,  118  App.  Div.  733,  103  Supp.  620. 

AKTICLE    XV. 

DAMAGES  RECOVERABLE   AND  FORM  OF   VERDICT. 

§  1722.  Damages  when  chattel  injured,  etc.,  by  defendant,  1974. 

§  1726.    Verdict,  etc.,  what  to  state,  1974. 

§  1727.   Substitute  in  certain  cases  for  finding  as  to  value,  1974. 

§  1728.    Verdict,  etc.,  for  ^art  of  several  chattels, judgment  thereupon,  1974. 

§  1729.  Damages,  how  ascertained  on  default,  1975. 

§   1722.  Damages  ^irlien  chattel  injured,  etc.,  by  defendant. 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or  otherwise  de- 
preciated in  value,  while  it  was  in  the  possession  or  under  the  control  of  the 
defendant,  under  such  circumstances,  that  the  plaintiff  might  recover  damages 
for  the  injury  or  depreciation,  in  an  action  brought  against  the  defendant 
therefor,  he  may  recover  the  same  damages  in  an  action  brought  as  prescribed 
in  this  article.  In  that  case,  he  must  set  forth  the  facts  in  his  complaint,  and 
demand  judgment  for  damages  accordingly. 

§    1726.   Verdict,  etc.,  -what  to  state. 

The  verdict,  report,  or  decision  must  fix  the  damages,  if  any,  of  the  prevail- 
ing party.  Where  it  awards  to  the  plaintiff  a  chattel,  which  has  not  been  re- 
plevied, or  where  it  awards  to  the  prevailing  party  a  chattel,  which  has  been 
replevied,  and  afterwards  delivered  by  the  sheriff  to  the  unsuccessful  party,  or 
to  a  person  not  a  party,  it  must  also,  except  in  a  case  specified  in  the  next  sec- 
tion, fix  the  value  of  the  chattel,  at  the  time  of  the  trial. 

§    1727.   Substitute  in  certain  cases  for  finding  as  to  valne. 

A  verdict,  report,  or  decision,  in  favor  of  the  defendant  shall  not  fix  the 
value  of  the  chattel,  in  either  of  the  following  cases: 

1.  Where  the  plaintiff  is  the  general  owner  of  the  chattel;  but  it  was  right- 
fully distrained  doing  damage,  and  its  value  is  greater  than  the  damages  sus- 
tained by  the  defendant,  by  the  injury  for  which  it  was  distrained;  in  which 
case,  those  damages  must  be  fixed. 

2.  Where  the  plaintiff  is  the  general  owner  of  the  chattel,  but  the  defendant 
had  a  special  property  therein,  and  the  value  of  the  chattel  is  greater  than  the 
value  of  the  special  property,  or  the  sum  charged  upon  the  chattel  by  reason 
thereof;  in  which  case,  the  value  of  the  special  property,  or  the  sum  so 
charged,  must  be  fixed. 

In  either  of  the  cases  specified  in  this  section,  the  verdict,  report,  or  decision 
must  set  forth  the  reason  why  the  value  of  the  chattel  is  not  fixed. 

§  1728.  Verdict,  etc.,  for  part  of  several  chattels;  judgment 
thereupon. 

Where  the  action  is  brought  to  recover  two  or  more  chattels,  the  verdict, 
report,  or  decision  may  award  to  one  party  one  or  more  distinct  chattels, 
which  can  be  identified,  and  set  apart  from  the  others  and  the  residue  to  the 
other  party;  and,  if  necessary,  the  complaint  must  be  amended  so  as  to  con- 
form thereto.  The  final  judgment,  rendered  thereupon,  must  award  to  each 
party  the  same  relief,  with  respect  to  the  finding  in  his  favor,  as  if  separate 
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judgments  were  rendered;  except  that,  where  each  party  is  entitled  to  an  ab- 
solute award  of  a  sum  of  money,  against  the  other,  the  smaller  sum  must  be 
deducted  from  the  greater,  and  the  balance  only  must  be  awarded. 

§    1729.   Damages,  how  ascertained  on  default. 

Where  the  plaintiff  is  entitled  to  judgment  by  default,  for  want  of  an  ap- 
pearance or  pleading,  the  court,  to  which  he  applies  for  judgment,  may  ascer- 
tain and  determine  the  damages  to  which  he  is  entitled,  and  the  value  of  the 
chattel,  if  necessary;  or  may  direct  a  reference,  or  a  writ  of  inquiry,  for  that 
purpose. 

Under  §  1722  see  Brewster  v.  SilUman,  38  N.  Y.  423 ;  Allen 
V.  Fox,  51  N.  Y.  562 ;  Guaranty  and  Indemnity  Co.  v.  Flynn,  55 
N.  Y.  653 ;  Bchoonmaher  v.  Kelly,  42  Hun,  299. 

Where  the  property  has  not  been  delivered  the  jury  should  assess 
its  value  with  damages  for  its  detention.  Phillips  v.  Melville,  10 
Hun,  211.  The  value  at  the  time  of  the  trial  is  the  real  subject  of 
inquiry  and  the  proper  subject  of  proof;  such  value  is  the  substitute 
for  the  property  if  not  delivered ;  damages  for  the  loss  of  use  or 
depreciation  are  included  in  damages  for  the  detention.  Brewster 
V.  SilUman,  38  JST.  Y.  423.  It  is  a  good  verdict  to  find  for 
"  plaintiff  for  the  full  value  of  the  goods  not  returned  and  assessing 
their  value  at  the  sum  of  $1,164.27."  This  is  a  verdict  in  favor  of 
the  plaintiff,  assessing  the  value  of  the  merchandise  at  the  sum 
named.  Lewisohn  v.  Apple,  7  St.  Rep.  223.  Where  replevin  was 
brought  for  promissory  notes,  not  enforceable  because  not  properly 
executed,  their  value  was  held  to  be  nominal,  and  the  trial  court 
erred  in  directing  their  value  to  be  assessed  at  the  amount  appear- 
ing to  be  due  upon  their  face  instead  of  at  a  nominal  sum.  Davis 
Machine  Co.  v.  Bert,  105  N.  Y.  59.  The  successful  party  is  en- 
titled to  the  value  at  the  time  of  trial,  and  not  at  any  intermediate 
time  between  taking  and  trial.  If  the  value  has  been  impaired 
during  the  detention,  it  should  be  included  in  the  damages.  In 
the  absence  of  proof  to  the  contrary,  damages  are  presumed  to  be 
the  interest  during  time  of  wrongful  deprivation.  N.  Y.  Guaranty 
Co.  V.  Flynn,  55  N.  Y.  653.  Where  either  the  goods  are  not 
taken  by  plaintiff,  or  defendant  reclaims  them,  the  jury  should 
find  the  value  at  the  time  of  the  verdict,  and  its  depreciation 
from  any  causes  proved  by  the  evidence.  Interest  should  be 
allowed  on  the  whole  amount.     Young  v.  Willett,  8  Bosw.  486. 

Where  the  jury  find  a  verdict  for  the  plaintiff,  but  award  no 
damages  for  the  detention,  the  court  may  supply  the  omission  by 
inserting  nominal  damages.  Van  Schoening  v.  Buchanan,  23  How. 
44.    In  an  action  to  recover  possession  of  personal  property,  the 
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jury  found  as  follows:  "A  verdict  for  the  plaintiff,  and  assess 
the  value  of  the  goods  when  taken  at  the  sum  of  $3,090.90,  and 
the  depreciation  of  the  goods  since  taking  at  the  sum  of  $650.50." 
There  was  a  conflict  of  evidence  as  to  the  quantity  of  goods  taken ; 
plaintiff  entered  judgment  for  the  recovery  of  the  "  property  de- 
scribed in  the  complaint,  $650.50  damages,  and  in  case  a  return, 
etc.,  cannot  be  had,  for  $3,090.90,  the  value  of  said  property  at 
the  time  of  the  taking,"  etc.  Held,  that  the  judgment  was  in 
conformity  with  the  verdict;  that  the  verdict  was  general  and 
settled  every  issue  in  plaintiff's  favor ;  that  it  was  in  form  correct, 
and  that  if  there  was  any  doubt  on  the  subject  the  point  should  have 
been  made  when  the  verdict  was  received.  8oria  v.  Davidson, 
23  Week.  Dig.  322. 

In  an  action  to  recover  possession  of  a  team  of  mules  and  dam- 
ages for  their  detention,  the  value  of  the  use  of  the  team  is  the 
measure  of  damages  and  not  the  interest  on  their  value.  Slocum 
V.  Delano,  17  Week.  Dig.  207.  Where  the  jury  assessed  the  value 
of  the  goods,  and  stated  it  was  to  be  reduced  by  future  charges 
and  advances,  but  did  not  assess  them,  held,  not  to  justify  a  judg- 
ment. Wood  V.  Orser,  25  IST.  Y.  348.  The  jury,  if  they  find  for 
plaintiff,  should  assess  the  value  of  the  property.  That  value  is 
to  be  accepted  as  a  substitute  for  the  property  itself  where  the 
sheriff  cannot  obtain  possession  of  the  property.  The  jury,  in 
assessing  the  damages,  should  be  governed  by  the  same  principles 
in  the  assessment  of  the  value  of  the  property  by  which  they  are 
governed  on  the  assessment  of  damages.  They  should  not  go 
beyond  the  amount  stated  in  the  pleadings  and  included  in  the 
issues  in  the  action.     Tiedman  v.  O'Brien,  36  Super.  Ct.  539. 

Where  the  plaintiff  claims  a  general  interest  as  mortgagee,  the 
defendant  being  the  general  owner  with  right  to  redeem,  the 
proper  judgment  is  for  a  return  of  the  property,  or  its  value,  fixed 
at  the  sum  which  is  the  value  of  the  plaintiff's  interest.  Allan  v. 
Judson,  71  'E.  Y.  77.  Where  the  plaintiff,  to  whom  the  property 
is  delivered,  is  the  general  owner,  and  the  defendant  who  prevails 
in  the  action  has  only  a  lien,  the  recovery  should  be  limited  to  the 
amount  of  such  lien.  Fowler  v.  Haynes,  91  N.  Y.  346,  distinguish- 
ing Buck  V.  Remsen,  34  N.  Y.  383.  The  right  to  interest  on  the 
assessed  value  of  the  property  is  subject  to  the  same  conditions 
as  the  principal  sum,  that  is,  the  non-delivery  of  the  property. 
Munsell  v.  Flood,  46  Super.  Ct.  134.    That  a  party  is  only  entitled 
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to  judgment  to  the  extent  of  his  lien,  if  he  have  a  special  property, 
as  against  the  general  owner,  see  Smith  v.  Keyes,  2  T.  &  C.  650 ; 
Rhoads  v.  Woods,  41  Barb.  471.  In  an  action  between  the  lienor 
and  general  ovmer,  the  damages  should  be  only  the  amount  of  the 
lienor's  interest.  Seaman  v.  Luce,  23  Barb.  240;  Townsend  v. 
Bargy,  57  N.  Y.  665 ;  Pitzhugh  v.  Wiman,  9  N.  Y.  559.  The 
expenses  of  taking  and  removing  the  property  by  the  sheriff  are  not 
to  be  included  in  the  damages  for  the  detention.  They  should  be 
added  to  the  costs.  Young  v.  Atwood,  5  Hun,  234.  Prima  facie, 
negotiable  securities  are  presumed  to  be  in  the  hands  of  a  bona  fide 
holder  for  value,  and  to  be  worth  the  amount  unpaid  thereon,  with 
interest;  but  this  may  be  met  by  proof  of  the  maker's  inability 
to  pay,  but  not  by  proof  of  the  market  value.  Western  B.  R. 
Co.  V.  Bayne,  75  N.  Y.  1. 

In  an  action  by  a  vendor  of  goods  against  the  sheriff,  who  has 
seized  the  same  under  an  attachment  against  the  purchaser,  it  is 
not  error,  on  directing  a  judgment  in  favor  of  the  defendant,  to 
assess  the  value  of  the  property  at  its  full  amount,  notwithstanding 
that  plaintiff  has  an  equitable  mortgage  on  the  property  by  the 
terms  of  sale.  Empire  State  Type  Foundry  v.  Grant,  44  Hun, 
434,  reversed,  114  N.  Y.  40.  In  an  action  for  conversion  of  a 
promissory  note,  the  measure  of  value  is  the  amount  of  the  note 
and  interest,  unless  it  appears  that  it  is  of  less  value  because  of 
something  which  legitimately  impairs  or  affects  its  value,  or  affects 
its  validity.  The  rule  is  the  same  whether  the  note  is  that  of 
plaintiff  or  a  third  person.  Thayer  v.  Manly,  73  E".  Y.  305.  Same 
rule,  and  also  that  defendant  may  show,  in  reduction,  payment  in 
whole  or  in  part,  inability  of  maker  to  pay  release  to  him,  or  any 
other  matter  which  legitimately  diminishes  the  value.  Booth  v. 
Powers,  56  N.  Y.  22.  Where,  in  an  action  of  replevin,  it  appeared 
that  defendant  had  mixed  other  grain  of  his  own  with  that  claimed 
by  the  plaintiff,  defendant  claimed,  when  it  was  taken  by  sheriff,  it 
was  all  raised  on  plaintiff's  land.  Held,  the  case  was  simply  one  of 
confusion  of  goods,  and  as  the  grain  was  mixed  by  defendant  he 
could  not  thus,  by  his  own  act,  defeat  the  action,  but  must  bear  the 
loss  resulting  therefrom.     Samson  v.  Rose,  65  IST.  Y.  411. 

An  amendment  made  by  order  after  the  rendition  of  the  verdict, 
by  which  the  value  of  the  property  is  increased,  is  not  the  subject 
of  an  exception.  If  there  is  an  irregularity,  it  must  be  corrected 
V  motion  in  the  court  below.     Diossy  v.  Morgan,  74  N.  Y.  11. 
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The  effect  of  a  verdict  in  replevin  where  the  defendant,  by  his 
answer,  merely  puts  in  issue  the  allegations  of  the  complaint,  is  not 
necessarily  conclusive  that  the  plaintiff  had  no  title  to  the  property ; 
it  may  have  been  found  that  the  defendant  did  not  wrongfully 
detain.  Its  effect,  therefore,  depends  upon  extrinsic  evidence. 
But  where  the  property  was  taken  from  the  defendant's  possession 
and  it  is  proved  that  title  to  the  property  was  in  fact  the  subject 
of  the  contest,  the  verdict  for  defendant  is  conclusive.  Angel  v. 
Hollister,  38  IST.  Y.  378.  Wherever  a  plaintiff  in  a  replevin  suit 
is  entitled,  under  the  pleadings,  to  try  the  title  to  the  property 
replevied,  and  in  case  he  succeeds  is  entitled  to  a  return  of  the 
goods,  he  is  bound  to  try  the  title  in  such  suit  and  take  a  judgment 
therein  for  a  return  or  the  value  of  the  goods,  and  he  cannot  forego 
such  remedy  and  seek  redress  in  a  cross-suit.  McKnight  v.  Dunlap, 
4  Barb.  36.  If  the  complaint  be  dismissed  for  defect  of  proof,  the 
defendant  is  entitled  to  judgment  for  value  of  the  goods.  McCurdy 
V.  Brown,  1  Duer,  101.  Where  the  unsuccessful  party  cannot 
secure  a  return  of  the  chattel  the  damages  are  its  value  at  the  time 
of  the  trial.     N.  Y.  Guaranty,  etc.,  Co.  v.  Flynn,  55  IST.  Y.  653. 

Defendant  contracted  to  transfer  the  possession  of  the  title  to 
goods  to  plaintiff  vipon  payment  of  the  price.  After  paying  a 
portion  of  the  price,  plaintiff  replevied  the  goods.  The  referee 
found  the  sum  due  the  plaintiff  upon  the  contract  of  sale  and  that 
the  value  of  the  goods  exceeded  that  sum,  but  did  not  specify  the 
value,  and  then  rendered  judgment  for  defendant  for  said  amount, 
and  if  not  paid  or  collected,  that  then  the  goods  be  delivered  to  the 
defendant  and  that  he  recover  a  sum  equal  to  the  interest  on  said 
amount  due  him,  as  damages  for  the  taking  and  detention  of  the 
goods.  Held,  that  the  referee  was  not  required  by  §  1727  to  fix 
the  value  of  the  goods.  Keeny  v.  Swan,  24  Week.  Dig.  454,  2  St. 
Eep.  214.  See  authorities  under  previous  section,  and  Seaman  v. 
Luce,  23  Barb.  240 ;  Fitzhugh  v.  Winan,  9  IST.  Y.  559 ;  Townsend 
V.  Bary,  57  N.  Y.  665 ;  Allen  v.  Judson,  71  N.  Y.  77.  These 
decisions  are  not  clear  as  to  whether  the  rule  laid  down  was  confined 
to  a  case  where  plaintiff  was  general  owner.  This  section  confines 
the  rule  to  litigation  between  the  general  and  special  owner. 

Where  the  jury  find  for  the  plaintiff,  as  to  the  one  part,  and  for 
the  defendant,  as  to  the  other,  designating  the  articles  generically, 
without  specifying  them  in  detail,  held,  that  it  was  competent  for 
the  court  to  render  the  verdict  certain,  by  directing  an  amendment 
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to  the  complaint,  inserting  therein  a  list  of  each  class  of  articles 
intended  by  the  generic  designation  of  the  verdict.  Emerson  v. 
Bleakly,  5  Abb.  (IST.  S.)  350.  In  replevin  against  several  defend- 
ants, where  a  taking  by  one  defendant  is  fnlly  proved,  it  is  not  a 
ground  of  nonsuit,  as  to  all  the  defendants,  that  a  joint  taking  is 
not  proved.  The  court  has  power  to  adjudge  a  return  of  the  goods 
in  favor  of  such  of  the  defendants  as  shall  appear  to  be  entitled  to  a 
return,  and  to  refuse  it  as  to  others,  although  the  jury  may  find  the 
exclusive  possession  of  the  goods  to  be  in  one  of  the  defendants. 
They  are  not  bound  to  render  a  general  verdict  in  favor  of  all  the 
defendants.     Woodburn  v.  Chamberlain,  17  Barb.  446. 

Where  plaintiff  placed  some  machines  in  defendant's  factory 
under  an  agreement  by  which  at  the  expiration  of  a  certain  period 
the  defendant  had  the  option  to  return  or  buy  the  machines  at  a 
certain  price,  in  an  action  of  replevin,  it  was  held  that  the  measure 
of  damages  was  the  interest  on  the  value  of  the  machines  from  the 
time  of  their  wrongful  detention  to  the  time  of  trial.  Redmond 
V.  American  Mfg.  Co.,  31  St.  Rep.  573,  121  IST.  T.  415,  affirming 
21  St.  Eep.  476. 

The  value  of  the  chattel  required  to  be  fixed  in  an  action  of 
replevin  is  the  value  at  the  time  of  trial,  and  not  its  value  at  the 
time  of  the  demand.  Duffus  v.  Schwinger,  79  Hun,  541,  61  St. 
Eep.  449,  29  Supp.  930.  Where  the  jury  found  for  plaintiff,  but 
failed  to  agree  upon  the  amount  of  damages,  it  was  held  that  de- 
fendant could  not  complain  of  the  action  of  the  court  in  inserting 
nominal  damages  in  the  verdict.  SegelJce  v.  Finan,  1  Supp.  381 ; 
s.  c,  15  Civ.  Pro.  R.  1.  But  see  Pakas  v.  Eacy,  13  Daly,  227, 
holding  that  if  the  verdict  does  not  fix  the  value  of  the  property 
at  the  time  of  trial,  the  court  cannot  supply  the  omission. 

In  replevin  the  value  of  a  chattel  should  be  known  and  stated, 
since  the  depreciation  in  value  without  the  defendant's  fault  is  the 
owner's  fault.  Hurd  v.  Birch,  11  St.  Rep.  870.  Where  no 
requisition  or  affidavit  is  made  and  no  proof  of  the  facts  re- 
quired by  §§  1690  and  1695  is  adduced,  a  verdict  in  the  alterna- 
tive is  not  requisite,  but  one  for  the  value  of  the  property  may 
be  rendered.  Wilsey  v.  Booney,  41  St.  Rep.  444,  16  Supp.  471. 
The  successful  party  in  replevin  may  recover  possession  with 
interest  on  the  value  of  the  property  and  amount  of  depreciation 
as  damages  for  detention,  or  the  value  of  its  use  if  it  has  a  usable 
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value,  but  if  there  is  no  evidence  or  finding  of  depreciation  and 
tlie  only  finding  is  as  to  value  at  the  time  of  the  trial,  an  allowance 
of  damages  for  depreciation  is  error.  Crossley  v.  Hojer,  11  Misc. 
57,  63  St.  Eep.  440,  31  Supp.  837,  affirmed,  158  N.  Y.  734. 

Where  the  special  interest  of  the  defendant  in  the  property 
sought  to  he  replevied  is  greater  than  the  value  of  the  property,  a 
finding  of  such  value  and  judgment  for  return  of  the  property  or 
payment  of  its  value,  are  not  erroneous.  Thorn  v.  Witheck,  11 
Misc.  171,  32  K  Y.  Supp.  1088,  66  St.  Eep.  543,  reversed,  88 
Hun,  560,  34  Supp.  846.  In  an  action  of  replevin  the  prevailing 
party  may  recover  damages  for  injury  to,  or  depreciation  in,  the 
chattel  vyhich  is  the  subject  of  the  action  while  in  the  possession  of 
the  unsuccessful  party,  and  the  jury  is  required  to  find  the  value  of 
the  chattel  at  the  time  of  the  trial.  In  such  a  case,  where  no  dam- 
ages are  found  and  the  chattel  is  awarded  to  defendant,  the 
plaintiff  who  has  possession  of  it,  upon  paying  the  costs  and 
delivering  the  chattel  to  the  defendant,  is  entitled  to  a  satisfaction 
of  the  judgment  and  satisfaction  will  be  ordered  accordingly. 
Pabst  Brewing  Co.  v.  The  Rapid  Safety  Filter  Co.,  56  Misc.  445. 

Where  wool  belonging  to  plaintiff  was  pledged  by  plaintiff's 
bailee  without  authority,  to  defendant,  and  on  demand,  defendant 
refused  to  deliver  the  wool  which  had  been  stored  with  a  warehouse 
company,  and  after  suit  brought  against  the  latter  to  recover  the 
wool,  it  filed  an  interpleader,  when  the  merchandise  was  ordered 
to  be  held  by  the  sheriff  subject  to  an  order  of  the  court,  the 
plaintiff,  on  judgment  in  his  favor,  was  entitled  to  interest  on  the 
value  of  the  wool  as  damages  for  withholding  the  same  from  the 
time  of  the  demand.  Follet  Wool  Co.  v.  Utica  Trust  &  De.posit 
Co.,  84  App.  Div.  151,  82  Supp.  597. 

In  action  for  damages  for  wrongful  taking  and  detention  of  the 
property  recovered,  the  costs  and  expenses  incurred  in  recovering 
possession  of  the  property  are  not  elements  of  damage.  Sinshie 
v.  Brust,  66  App.  Div.  34,  72  Supp.  922. 

In  Sinskie  v.  Brust,  66  App.  Div.  34,  72  Supp.  922,  §  1369  of 
the  charter  of  New  York  is  also  considered  in  connection  with  the 
action  of  replevin  in  the  municipal  court.  Where  plaintiffs  sued 
for  the  possession  of  property  and  for  damages  for  its  detention, 
it  is  error  to  include  as  an  element  of  damages  the  services  of 
plaintiff's  attorney  for  necessary  work  before  the  commencement 
of  the  action.     Cook  v.  Cross,  60  App.  Div.  446,  69  Supp.  924. 
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In  replevin  to  recover  personal  property  and  damages  for  its 
unlawful  detention,  counsel  fees  and  traveling  expenses  of  the 
president  of  the  corporation  made  necessary  by  the  litigation,  are 
not  recoverable  as  damages.  Hampton  Lumber  Co.  v.  Sizer,  35 
Misc.  391,  71  Supp.  990. 

The  fact  that  the  verdict  in  an  action  to  replevin  a  quantity  of 
household  furniture  does  not  specify  the  value  of  each  article, 
does  not  constitute  reversible  error,  vyhere  the  defendant  made  no 
request  that  the  jury  be  directed  to  find  the  value  of  each  article. 
Tripp  V.  Smith,  50  App.  Div.  499,  64  Supp.  94,  affirmed  withotit 
opinion,  168  IST.  Y.  655.  Section  1726  provides  that  in  case  final 
judgment  is  rendered  for  defendant,  he  shall  also  be  avyarded 
damages  for  the  detention.  The  Consolidation  Act,  N".  Y.  City, 
§  1343,  makes  this  section  applicable  to  the  municipal  court ;  held, 
that  where  plaintiff  was  given  possession  of  the  chattels,  and 
stipulated  that  in  case  defendant  was  successful,  he  should  have 
damages  at  a  certain  rate,  it  was  proper  on  rendering  judgment 
for  defendant  to  also  award  him  damages  for  detention  of  the  prop- 
erty.   Barnard  v.  Devine,  34  Misc.  182,  68  Supp.  859. 

In  Sommer  v.  Adler,  36  App.  Div.  lOY,  55  Supp.  483,  it  was 
held  that  recovery  may  be  had  for  the  value  of  goods  replevied, 
and  not  the  value  of  the  article  manufactured  therefrom.  This 
case  considers  fully  the  effect  of  enhancing  by  labor  and  material, 
goods  sought  to  be  replevied,  and  the  damage  in  such  case. 

A  verdict  in  replevin  for  household  furniture,  which  does  not 
specify  the  value  of  each  article,  will  not  be  set  aside  for  that 
reason,  if  it  does  not  appear  that  the  defendant  was  prejudiced, 
and  it  fixes  the  aggregate  amount,  the  jury  having  been  directed  to 
find  the  value  as  of  the  time  of  trial,  it  will  be  presumed  to  have 
done  so,  although  the  verdict  does  not  so  state.  Tripp  v.  Smith, 
50  App.  Div.  499,  64  Supp.  94,  judgment  affirmed,  168  N.  Y. 
655. 

Where  replevin  is  brought  by  the  owner  of  the  chattel,  and  it  is 
taken  from  the  possession  of  the  bailee  for  work  done  upon  it  of 
less  value  than  the  chattel,  the  judgment  in  favor  of  the  bailee  may 
properly  fix  the  value  of  the  work  and  provide  that  if  the  sum  be 
not  collected,  the  chattel  shall  be  delivered  to  the  bailee,  and  this 
may  be  done  although  the  bailee  has  not  served  upon  the  plaintiff 
any  notice  under  §  1725  demanding  judgment  for  return  of  the 
chattel.     Such  an  action  is  controlled  by  subdivision  2  of  §  1727, 
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and  not  by  §  1725.  McCobb  v.  Christiansen,  28  Misc.  119,  59 
Supp.  303.  It  is  said  in  the  opinion  that  §  1727  is  new,  created 
expressly  for  cases  of  this  character,  stating  that  Mr.  Throop  in  his 
note  to  the  sections  says  that  it  was  enacted  to  avoid  the  circuity 
of  actions  required  by  Scrugham  v.  Carter,  12  Wend.  131. 

Section  1726  providing  for  a  general  verdict  in  replevin,  on 
which  plaintiff  may,  if  he  chooses,  enter  a  judgment  for  the  return 
of  the  property  or  its  value,  does  not  render  a  verdict  for  plaintiff 
assessing  the  damage  irregular.  Where,  in  replevin  to  recover  a 
watch,  the  court  directed  the  jury  to  find  who  was  entitled  to 
possession  of  the  watch,  and  if  plaintiff  was  so  entitled  to  fix  its 
value,  a  verdict  for  plaintiff  for  a  specific  sum  of  money  in  effect 
found  that  plaintiff  was  entitled  to  possession  of  the  watch  and 
that  the  amoimt  of  the  verdict  was  its  value,  and  it  was  therefore 
sufficient  to  sustain  an  alternative  judgment  required  in  such 
action.  Hitchcock  v.  Wimpleberg,  103  App.  Div.  53,  92  Supp. 
997,  affirming  45  Misc.  293,  92  Supp.  298.  A  verdict  for  plaintiff 
for  a  fixed  sum,  instead  of  in  the  form  required  by  §  1726,  is 
irregular  and  affords  ground  for  reversal.  ConJclin  v.  McCauley, 
41  App.  Div.  452,  58  Supp.  879. 

A  provision  requiring  the  verdict  in  replevin  to  fix  the  value  of 
the  chattel  at  the  time  of  the  trial,  is  not  satisfied  by  fixing  it, 
without  any  evidence  as  stated  in  plaintiff's  affidavit,  made  twenty- 
seven  months  before  the  trial.  Gilroy  v.  Everson-HickoJc  Co., 
103  App.  Div.  574,  93  Supp.  132.  Section  1726  does  not  apply 
where  the  value  of  the  chattel  is  not  fixed  by  the  verdict.  Mc- 
Lain  v.  Mathushek  Mfg.  Co.,  54  App.  Div.  126,  66  Supp.  397. 
The  verdict  or  decision,  except  in  certain  cases,  must  fix  the  dam- 
ages, if  any,  of  the  prevailing  party,  and  the  award  therefor  is 
an  essential  part  of  the  final  judgment.  The  ascertainment  of 
the  value  of  the  articles  replevied  is  a  distinct  feature  of  the 
replevin  action.  Brawner  v.  Fahy,  64  App.  Div.  122,  71  Supp. 
834.  A  judgment  fixing  the  value  of  the  property  replevied  at  the 
purchase  price  is  erroneous,  as  §  1726  requires  the  verdict  to  fix  the 
value  of  the  chattel  at  the  time  of  the  trial.  National  Cash 
Register  Co.  v.  Agne,  43  App.  Div.  605,  60  Supp.  348,  citing 
Bwtton  V.  Chapin,  7  Civ.  Pro.  E.  278 ;  Duffus  v.  Schwinger,  79 
Hun,  541. 

Where  a  seller  replevied  goods  and  there  had  been  negotiations 
pending  for  an  adjustment,  the  buyer's  failure  to  defend  the 
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action  or  to  ask  judgment  that  the  property  be  sold  by  the  seller 
pursuant  to  the  statute  did  not  bar  her  right  to  recover  what  she 
paid  on  the  goods,  because  the  replevin  suit  was  only  conclusive 
as  to  the  right  of  the  seller  to  the  possession  of  the  goods ;  so  held 
in  construing  Laws  1900,  chapter  762,  amending  chapter  418, 
Laws  1897,  relating  to  conditional  sales.  Roach  v.  Curtis,  115 
App.  Div.  765,  101  Supp.  333,  affirming  50  Misc.  122,  100 
Supp.  411. 

Under  a  judgment  in  favor  of  the  plaintiff  in  replevin,  he  is 
required  to  take  the  chattel,  if  possession  thereof  can  be  had,  and 
is  compensated  in  damages  for  its  depreciation  or  injury,  while 
in  defendant's  possession  down  to  the  time  of  the  trial.  The  value 
of  the  chattel  at  the  time  of  the  trial  must  be  established  by  the 
judgment,  and  for  any  subsequent  injury  thereto  by  defendant, 
the  plaintiflF  would  have  a  right  of  action.  Pahst's  Brewing  Co.  v. 
Rapid  Safety  F.  Co.,  54  Misc.  305. 

Under  the  Muncipal  Court  Act,  Laws  1902,  chapter  580,  §  120, 
subdivision  2,  and  §  123,  it  was  held  that  a  person  having  a  lien 
on  an  article  for  materials  furnished  in  making  it  and  labor 
performed  upon  it,  is  not  entitled  to  obtain  possession  of  the  article 
in  a  replevin  suit,  but  is  only  entitled  to  a  judgment  for  the  value 
of  the  work  and  materials  supplied,  and  providing  that  if  the  same 
be  not  collected  the  article  should  be  delivered  to  him.  Hochnel 
V.  Trostler,  54  Misc.  262. 

AETICLE    XVI. 

CONTENTS   OF  JUDGMENT. 

§  1717-  Replevin  papers  to  be  made  part  of  judgment-roll,  etc.,  1983. 
§  1730.   Final  judgment ;  docketing  the  same,  1983. 

§   1717.   Replevin  papers  to  be  made  part  of  jndginent-roll,  etc. 

The  plaintiff's  affidavit,  with  the  accompanying  requisition,  and  the  return 
of  the  sheriff,  must  be  made  a  part  of  the  judgment-roll  in  the  action;  and  a 
copy  of  each  of  them  must  be  furnished  to  the  court  or  the  referee,  upon  the 
trial  of  an  issue  of  fact,  with  a  copy  of  the  summons  and  of  the  pleadings. 

§   1730.   Final  judgment;  docketing  the  same. 

Final  judgment  for  the  plaintiff  must  award  to  him  possession  of  the  chat- 
tel recovered  by  him,  with  his  damages,  if  any.  If  a  chattel  recovered  was  not 
replevied,  or  if,  after  it  was  replevied,  it  was  delivered  to  the  defendant,  or 
to  a  person  not  a  party,  as  prescribed  in  this  article,  the  final  judgment  must 
also  award  to  the  plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid  by  the 
defendant,  if  possession  thereof  is  not  delivered  to  the  plaintiff.  If  the  de- 
fendant has  demanded  judgment  for  the  return  of  a  chattel,  which  was  re- 
plevied, and  afterwards  delivered  to  the  plaintiff,  or  to  a  person  not  a  party, 
as  prescribed  in  this  article,  final  judgment  in  his  favor  therefor  must  award  to 
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bim  possession  thereof,  with  his  damages,  if  any;  and  it  must  also  award  to 
him  the  sum  fixed  as  the  value  thereof,  to  be  paid  by  the  plaintiff,  if  possession 
is  not  delivered  to  the  defendant.  But  if  the  case  is  one  of  those  specified  in 
section  1727  of  this  act,  final  judgment  in  favor  of  the  defendant  must  award 
to  him  the  sum,  fixed  as  therein  specified,  and  if  it  is  not  collected,  the  de- 
livery of  the  chattel;  or.  if  the  chattel  has  not  been  replevied,  or  has  been 
returned  to  him  after  replevin,  that  he  is  entitled  to  possession  thereof,  until 
the  sum  so  awarded  is  collected,  or  otherwise  paid.  The  judgment  may  be 
■docketed,  and  the  docket  thereof  crea,tes  a  lien,  as  if  it  was  a  judgment  for 
the  full  amount  of  the  money,  including  costs,  which  it  awards,  either  abso- 
Jutely  or  conditionally. 

Judgment  for  value,  instead  of  in  the  alternative,  is  amendable. 
McLean  v.  Cole,  13  Hun,  300.  Where  the  property  has  been 
•delivered  to  plaintiff,  he  cannot  elect  to  take  judgment  for  value. 
Rockwell  V.  Saunders,  19  Barb.  473.  Erroneous  judgment  for 
value  is  to  be  corrected  by  motion,  not  by  appeal.  Young  v. 
Atwood,  5  Hun,  234 ;  Ingersoll  v.  Bodwich,  22  IST.  Y.  425.  But 
the  judgment  having  been  for  damages  only,  and  not  for  the 
delivery  of  the  property,  the  sheriff  is  not  liable  for  such  damages 
"by  reason  of  failure  of  sureties  to  justify  on  the  undertaking;  to 
render  him  liable  there  must  be  a  judgment  under  v^hich  the 
property  could  be  delivered.  Gallwraiti  v.  Orser,  27  N.  Y.  324. 
The  defendant  who  succeeds  in  the  action  must  take  a  judgment 
in  the  alternative  for  the  return  of  the  property  or  the  value 
thereof,  as  assessed,  in  case  a  return  cannot  be  had.  D  wight  v. 
Enos,  9  N.  Y.  470;  Fitzhugh  v.  Winan,  9  N.  Y.  559;  Cochran  v. 
GoUwald,  41  Super.  Ct.  317.  See,  hovsrever,  Olann  v.  Younglove, 
27  Barb.  480.  Where  part  has  been  delivered,  judgment  should 
be  for  so  much  as  has  not  been  delivered,  or  its  value.  Tracy  v. 
Veeder,  50  Barb.  70.  The  interest,  since  the  verdict,  should  not 
be  stated  separately,  but  added  to  the  verdict.  Munsell  v.  Flood, 
46  Super.  Ct.  134.  Where  plaintiff  claimed  a  special  interest  in 
property  replevied  by  him  as  mortgagee,  defendant  being  the 
general  ovmer  with  the  right  to  redeem,  the  proper  judgment  for 
plaintiff  is  for  a  return  of  the  property  or  for  its  value,  fixing  it 
at  the  amount  of  the  plaintiff's  interest,  that  is,  the  amount  due 
on  the  mortgage,  not  for  the  full  value  of  the  property,  vnth 
damages  for  the  detention.  Allen  v.  Judson,  71  IT.  Y.  77. 
Where  plaintiff  obtained  possession  of  the  property,  and  the  jury 
found  it  belonged  jointly  to  him  and  to  defendant,  a  judgment 
directing  a  return  to  defendant  is  proper,  and  in  case  of  failure, 
^or  the  full  vlaue  of  the  property.     Walker  v.  Spring,  5  Hun,  107 ; 
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Rxissell  V.  Allen,  13  IST.  Y.  173.  Where  property  taken  by  a  tax 
collector  is  replevied,  defendant  is  entitled  to  judgment  for  re- 
delivery and  damages  for  detention,  even  though  the  tax  was 
illegally  imposed,  if  the  warrant  was  regular  on  its  face.  Niagara 
Elevated  B.  B.  Co.  v.  MoNamara,  2  Hun,  416.  Where  defendant 
denied  being  in  possession  of  property,  and  it  was  delivered  to 
plaintiff  by  the  sheriff,  held,  that  defendant  was  not  entitled  to  a 
judgment  for  the  return  of  the  property,  even  though  plaintiff 
could  not  recover  it  in  the  action.  Bawley  v.  Brown,  11  Week. 
Dig.  454.  A  judgment  in  replevin  should  award  the  property  to 
the  plaintiff  together  with  damages  for  its  detention,  and  in  case 
delivery  of  the  property  cannot  be  had,  its  value,  as  determined 
by  the  jury,  in  lieu  thereof,  and  the  judgment  must  be  enforced 
by  execution  and  not  by  punishment  for  contempt.  A  judgment 
in  replevin  may,  undoubtedly,  be  entered,  although  the  jury  has 
not  assessed  any  damages  or  found  the  value  of  the  property. 
In  that  case  the  judgment  would  simply  award  the  property  to 
the  plaintiff  to  be  enforced  by  execution,  and  if  the  return  of  the 
property  could  not  be  thus  obtained,  the  judgment  would  be 
unavailing.     Hammond  v.  Morgan,  101  W.  Y.  186. 

A  conclusion  by  a  referee  that  plaintiff  is  entitled  to  recover  the 
value  of  the  property,  while  refusing  to  find  that  he  is  entitled  to 
its  possession,  is  erroneous.  Hoffman  v.  Markham,  88  Hun,  18, 
34  Supp.  508,  68  St.  Eep.  292. 

On  dismissal  of  an  action  of  replevin,  a  defendant  who  is  not 
entitled  to  return  of  the  property  to  himself,  cannot  have  judgment 
for  its  return  to  another  defendant  who  has  not  demanded  it. 
Sheehan  v.  Golden,  85  Hun,  462,  33  Supp.  109,  66  St.  Eep.  711. 

A  judgment  rendered  upon  the  opening  of  plaintiff's  counsel  in  a 
replevin  action  against  a  sheriff  which  shows  that  the  action  was 
prematurely  brought,  is  not  conclusive  in  a  subsequent  action  to 
recover  moneys  paid  in  satisfaction  of  such  judgment  as  proceeds 
of  goods  obtained  from  plaintiff  by  fraud.  Converse  v.  Sickels, 
146  K  Y.  200,  40  K  E.  Eep.  777,  66  St.  Eep.  586,  reversing  74 
Hun,  429,  26  Supp.  590,  57  St.  Eep.  209. 

Where  plaintiff  claimed  the  stock  and  fixtiires  of  a  beer  saloon 
under  a  bill  of  sale  from  defendant,  and  the  sheriff  put  a  man  in 
charge  for  six  days  allowing  defendant  access  to  the  saloon, 
although  he  was  not  interfered  with  in  making  sales  during  that 
time,  and  defendant  was  thereafter  left  in  possession,  and  defend- 
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ant  was  found  to  be  the  owner  of  the  property,  it  was  held  that  the 
judgment  should  provide  only  for  a  dismissal  of  the  complaint  on 
the  merits  with  costs,  that  a  finding  that  the  property  was  never 
returned  to  defendant  was  not  sustained,  that  he  was  not  entitled 
to  damages  for  detention  thereof.  Lindenkohl  v.  Weber,  3  Misc. 
27,  50  St.  Eep.  575,  21  Supp.  1079. 

An  omission  to  render  judgment  in  the  alternative  in  an  action 
of  replevin  is  an  irregularity  which  may  be  cured  by  modification 
on  appeal.     Wolf  v.  Farley,  40  St.  Rep.  808. 

Plaintiffs  in  an  action  of  replevin  can  recover  the  value  of  such 
of  the  property  as  they  cannot  find  and  replevy.  Thompson  v. 
Fuller,  41  St.  Eep.  224.  Plaintiff  is  entitled,  if  successful  in  the 
action,  to  a  judgment  for  possession.  Hay  v.  Muller,  7  Misc. 
670,  28  Supp.  57.  Where  defendant  after  pleading  a  denial  and 
claim  of  title  to  one  of  the  articles  with  a  demand  for  judgment 
for  the  possession  thereof  or  its  value,  makes  an  offer  that  the 
plaintiff  have  judgment  for  the  possession  of  the  other  articles 
with  costs,  without  reference  to  the  one  claimed  by  him,  the 
judgment  entered  upon  such  offer  is  not  an  adjudication  in  his 
favor  as  to  the  title  to  such  article.  Shepherd  v.  Mordhe,  8  Misc. 
607,  29  Supp.  392,  reversed,  150  N.  Y.  183,  holding  that  the 
judgment  is  a  conclusive  adjudication  of  defendant's  title.  Where 
plaintiffs  recovered  judgment  for  the  possession  only  of  a  specific 
chattel,  and  execution  was  issued  and  returned  without  obtaining 
such  possession,  they  are  entitled  to  a  mandadatory  injunction 
directing  defendant  to  deliver  such  property  to  them  or  to  the 
sheriff.     Cain  v.  Cain,  20  Supp.  45,  28  Abb.  N.  C.  423. 

Where  in  an  action  to  replevin  a  wagon,  plaintiff  establishes  his 
cause  of  action  and  defendant  establishes  his  counterclaim^,  the 
judgment  should  require  the  defendant  to  return  the  wagon  to  the 
plaintiff  on  receiving  payment  of  the  counterclaim,  and  if  a  return 
of  the  wagon  cannot  be  had,  it  should  require  the  defendant  to  pay 
to  the  plaintiff  the  value  of  the  wagon  less  the  amount  of  the  coun- 
terclaim.    Cooper  v.  Kipp,  52  App.  Div.  250,  65  Supp.  379. 

A  dismissal  of  an  action  for  failure  to  place  on  calendar  is  not 
"  a  final  judgment "  within  the  meaning  of  §  1691,  and  does  not 
bar  a  second  action  of  replevin  for  the  same  cause.  Forges  v. 
Cohen,  23  Misc.  703,  52  Supp.  71. 

Judgment  for  plaintiffs  should  award  the  possession  of  the 
chattel,  or  the  sum  fixed  as  the  value  thereof,  if  possession  cannot 
be  obtained.     Lewin  v.  Towbin,  31  Misc.  780,  65  Supp.  228. 
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In  replevin  by  the  seller  of  a  piano  under  a  conditional  sale 
against  one  who  bought  it  of  the  purchaser,  a  judgment  that 
defendant  have  a  return  of  the  piano  upon  payment  of  the  amount 
due  upon  the  purchase  price  and  costs  is  invalid.  Fischer  v. 
Cohen,  22  Misc.  117,  48  Supp.  775. 

In  Sprague  v.  King,  37  Misc.  792,  76  Supp.  897,  §§  1727  and 
1730  are  construed,  and  it  was  held  that  where  complaint  alleged 
wrongful  detention  of  an  article,  defendant  having  established 
a  lien  thereon,  was  entitled  to  a  judgment  for  the  amount  of  the 
lien  with  costs,  and  for  the  return  of  the  article,  if  the  air.n  nt 
could  not  be  collected. 

Though  a  replevin  case  is  decided  on  the  merits,  a  judgment  for 
defendant  does  not  necessarily  adjudicate  title  in  him  by  reason 
of  awarding  to  him  the  return  of  the  property,  since  he  may 
succeed  simply  upon  the  plea  that  he  did  not  take  or  detain  the 
property.  Freeman  v.  V.  S.  Fidelity  &  Guaranty  Co.,  43  Misc. 
364,  87  Supp.  493. 

ARTICLE    XVII. 

EXECUTION. 

§  1731.   Execution,  contents  thereof,  1987. 

I  1732.    Id. ;\sheriff's power  to  take  chattel,  1987. 

§   1731.    Execution;  contents  thereof. 

An  execution  for  the  delivery  of  the  possession  of  a  chattel,  and  to  satisfy 
out  of  the  property  of  the  judgment  debtor  a  sum  of  money  contingently 
awarded  against  him,  must  contain,  in  addition  to  the  other  matters  pre- 
scribed by  law  the  following  directions: 

1.  Where  the  judgment  is  rendered  in  favor  of  the  defendant,  in  a  case 
specified  in  section  1727  of  this  act,  the  execution  must  require  the  sheriff  to 
deliver  possession  of  the  chattel  to  the  defendant,  unless  the  plaintiff  before 
the  delivery,  pays  to  him  the  sum  of  money  awarded  to  the  defendant,  with 
interest  and  the  sheriff's  fees;  and,  in  case  the  chattel  cannot  be  found  within 
his  county,  then  to  satisfy  that  sum  out  of  the  property  of  the  plaintiff. 

2.  In  any  other  case,  where  the  judgment  awards  a  sum  of  money,  if  pos- 
session of  the  chattel  is  not  delivered  to  the  prevailing  party,  the  execution 
must  require  the  sheriff,  if  the  chattel  cannot  be  found  within  his  county,  to 
satisfy  the  sum  so  awarded,  with  interest  and  his  fees,  out  of  the  property  of 
the  party  against  whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  prescribed  in  this 
section,  must  he  in  th  form  rquired  by  law  for  a  like  direction,  where  an  ex- 
ecution against  property  is  issued  upon  a  judgment  for  a  sum  of  money. 

§   1732.  Id.;  sberiS'ci  power  to  take  chattel. 

Per  the  purpose  of  taking  possession  of  a  chattel,  by  virtue  of  such  an  execu- 
tion, the  powers  of  the  sheriff  are  the  same  as  where  he  is  required  to  replevy 
a  chattel. 
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Section  1364,  subdivision  4,  provides  for  an  execution  "  for  the 
delivery  of  the  possession  of  a  chattel,  with  or  without  damages, 
for  the  taking  or  detention  thereof." 

Under  an  execution  in  the  usual  form  of  replevin,  it  is  the  duty 
of  the  sheriff  to  take  and  deliver  the  property  as  commanded,  not 
only  if  he  finds  it  in  possession  of  the  person  named  in  the  process, 
but  also  if  he  finds  it  in  the  possession  of  any  other  person  unless 
he  can  justify  his  refusal  to  do  so  by  showing  that  such  other 
person  has  a  title  or  right  of  possession  superior  to  that  of  the 
party  to  whom  he  is  commanded  to  deliver  it.  Where,  therefore, 
to  such  an  execution  the  sheriff  returned  that  he  could  not  find 
the  property  so  as  to  make  delivery,  and  it  appeared  in  an  action 
against  him  for  a  false  return  that  he  knew  where  the  property 
was  within  his  county,  and  could  have  found  it,  but  refused  to 
take  it,  and  to  take  any  action  in  regard  thereto,  upon  the  sole 
ground  that  it  was  in  the  possession  of  a  third  party,  held,  that 
in  the  absence  of  proof  that  such  third  party  had  any  title  to  the 
property  or  right  of  possession  as  against  the  plaintiff,  the  sherifE 
was  liable.     Hoffman  v.  Conner,  76  N.  Y.  121. 

Under  an  execution  in  replevin  it  is  the  duty  of  the  sheriff  to 
deliver  the  entire  property  called  for  or  the  entire  damages;  he 
cannot  sever  the  quantity  of  chattels  or  the  damages  where  all  the 
chattels  cannot  be  found.  In  such  case  the  fact  that  the  execution 
does  not  provide  that  damages  shall  be  collected  only  in  the  alter- 
native of  failure  to  find  the  property,  is  immaterial.  Kingsley  v. 
8auer,  17  Misc.  544. 

Execution  in  Eeplevin. 

The  People  of  the  State  of  New  York,  to  any  Coroner  of  the  County 
of  Ulster,  greeting: 
Whereas  judgment  was  rendered  on  the  24th  day  of  August,  1905, 
in  the  Supreme  Court,  in  an  action  between  William  M.  Hayes  and 
Peter  Hasten,  plaintiffs,  and  William  Webb,  sheriff  of  Ulster  county, 
defendant,  in  favor  of  the  said  William  M.  Hayes  and  Peter  Mas- 
ten,  and  against  the  said  defendant  William  Webb,  that  the  said 
plaintiffs  recover  of  the  said  defendant  the  possession  of  (here  de- 
scribe the  chattels  and  proceed  with  substance  of  judgment)  as 
appears  to  us  by  the  judgment-roll  filed  in  the  office  of  the  clerk  of 
the  county  of  Ulster;  and  whereas  the  said  judgment  was  duly 
docketed  in  the  office  of  the  clerk  of  the  county  of  Ulster  on  the 
26th  day  of  August,  1905,  at  twelve  o'clock  noon  of  that  day,  and 
there  is  now  actually  due  thereon  the  sum  of  $125,  with  interest 
from  the  24th  day  of  August,  1905,  for  damages  and  costs,  and  $400 
additional  with  interest  from  said  August  24,  1905,  if  a  delivery  of 
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said  property  cannot  be  had;  therefore,  we  command  you  to  deliver 
the  possession  of  said  property  to  the  said  plaintiffs,  and  that  you 
satisfy  the  said  judgment  for  damages  and  costs,  with  interest  as 
aforesaid,  and  also  if  said  chattel  cannot  be  found  in  your  county  to 
satisfy  the  further  sum  of  $400,  thp  value  of  the  property  for  which 
judgment  was  recovered,  with  interest  as  aforesaid  out  of  the  per- 
sonal property  of  the  said  judgment  debtor  in  your  county,  and  if 
sufBcient  personal  property  cannot  be  found,  then  out  of  the  real 
property  in  your  county  belonging  to  said  judgment  debtor  at  the 
time  when  the  said  judgment  was  so  docketed  in  your  county,  or  at 
any  time  thereafter  in  whose  hands  soever  the  same  may  be,  and 
return  this  execution  within  sixty  days  after  its  receipt  by  you  to 
the  clerk  of  the  county  of  Ulster. 

Witness,  Hon.  Alton  B.  Parker,  one  of  the  justices  of  the 
[l.  s.]     Supreme  Court  of  the  State  of  New  York,  at  Kingston, 
Ulster  county,  the  26th  day  of  August,  1905. 

JACOB  D.  WUETS, 
E.  BEENAED,  Clerk. 

Plaintiff's  Attorney. 

Indorsement  on  Execution  for  Specific  Property. 

Deliver  possession  of  the  property  within  described  and  collect 
$125,  with  interest  from  the  24th  day  of  August,  1905,  and  also  if  a 
delivery  cannot  be  had,  $400,  the  value  of  the  property  for  which 
judgment  was  recovered,  besides  your  fees  and  poundage,  and  return 
this  execution  within  sixty  days  after  you  receive  the  same  to  the 
clerk  of  the  county  of  Ulster. 

(Date.)  (Signature.) 

AKTICLE  XVIII. 

ACTION"  ON  tTNDEBTAKING,  WHEN  MAINTAINABLE. 

I  1 733-   Action  on  undertaking,  when  maintainable,  1989. 
§  1734.   Sheriff's  return,  evidence  therein,  1989. 
§  '735'   J^nj't'i'y,  ftc-,  no  defence,  1990. 

§    1733.   Action  on  nndertaking;  Trhen  maintainable. 

A  plaintiff,  who  has  recovered  a  final  judgment,  cannot  maintain  an  action 
against  the  sureties  in  an  undertaking,  given  in  behalf  of  the  defendant  to 
procure  a  return  of  the  chattel,  or  against  the  bail  of  a  defendant,  who  has 
been  arrested,  until  after  the  return,  wholly  or  partly  unsatisfied  or  unexe- 
cuted, of  an  execution  in  his  favor  for  the  delivery  of  the  possession  of  the 
chattel,  or  to  satisfy  a  sum  of  money  out  of  the  property  of  the  defendant,  or 
for  both  purposes,  as  the  case  requires.  A  defendant,  who  has  recovered  a 
final  judgment,  cannot  maintain  an  action  against  the  sureties  in  the  plain- 
tiff's undertaking,  given  to  procure  a  replevin,  until  after  a  like  return  of  a 
similar   execution    against   the    plaintiff. 

§   1734.    Sheriff's  return;   evidence   therein. 

In  such  an  action  against  the  sureties,  the  sheriff's  return  to  the  execu- 
tion is  presumptive  evidence  of  a  failure  to  deliver,  or  to  return  a  chattel,  or 
to  pay  a  sum  of  money,  according  to  the  terms  of  the  undertaking. 
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§    1735.   Injnry,  etc.,  no  defence. 

It  is  not  a  defence  to  such  an  action  that  the  chattel  was  injured  or  de- 
stroyed, after  it  was  replevied,  unless  the  injury  or  destruction  was  effected  by 
the  act,  or  with  the  consent  of  the  plaintiff  in  the  action,  or  occurred  after 
the  chattel  was  taken  by  virtue  of  the  execution. 

Before  plaintiff,  who  has  recovered  a  judgment  in  replevin  for 
the  possession  of  the  property,  with  damages  for  its  detention 
and  a  fixed  sum  in  case  a  return  cannot  be  had,  can  maintain  an 
action  against  the  sureties  on  an  undertaking  given  by  defendant, 
an  execution  on  said  judgment  must  be  issued  and  returned  un- 
satisfied. Hager  v.  Clute,  10  Hun,  447.  See  cases  there  dis- 
cussed and  distinguished.  If  the  undertaking  is  made  to  plaintiff 
no  assignment  is  necessary,  nor  is  it  a  defence  by  the  sureties 
that  they  failed  to  justify.  Decker  v.  Anderson,  39  Barb.  346. 
Where,  in  an  action  in  the  corporate  name,  an  undertaking  is 
given  to  prevent  delivery  to  plaintiff,  the  sureties  cannot,  in  an 
action  upon  it,  deny  the  corporate  existence.  Lowners'  Bank  v. 
Jacdby,  10  Hun,  143.  In  an  action  on  an  undertaking,  plaintiff 
having  prosecuted  the  suit  as  far  as  he  could,  the  abatement  of 
the  action  from  other  unavoidable  causes  is  not  a  breach  of  the 
condition.    Pierce  v.  Hardee,  1  T.  &  C.  557. 

Where  defendants  undertook  for  the  delivery  of  the  property, 
if  its  return  should  be  adjudged  to  plaintiff,  and  for  the  payment 
of  any  money  recovered  against  defendant,  and  delivery  had  not 
been  adjudged  or  claimed  in  the  complaint,  which  was  only  for 
damages,  held,  complaint  on  the  undertaking  must  be  dismissed. 
Jagger  v.  Lalance  &  Orosjean  Manf'g  Co.,  8  Daly,  251.  The 
sureties  on  an  undertaking  are  liable  to  the  claimant  after  the 
return  of  an  execution  unsatisfied  on  the  judgment  in  replevin, 
where  the  action  was  against  an  assignor  and  general  assignee, 
where  it  provides  that  the  plaintiff  is  entitled  to  the  delivery  of 
the  property,  although  the  assignee  have  judgment  for  failure  to 
prove  demand.  Aiierhach  v.  Marks,  2  Week.  Dig.  155.  It  is  no 
answer  in  an  action  on  an  undertaking  in  replevin,  after  a  return 
has  been  adjudged,  that  the  property  cannot  then  be  reached. 
A  stipulation  that  the  property  is  in  possession  of  defendants  when 
the  action  commenced  does  not  establish  such  possession  at  the 
termination  of  the  action,  and  estop  the  defendants  in  an  action 
on  the  undertaking.    Harrison  v.  Wilkin,  78  'N.  Y.  390. 

But  where  defendant  gives  an  undertaking  to  retake  the  prop- 
erty from  the  sheriff,  in  which  the  taking  at  plaintiff's  suit  is 
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recited  and  that  the  defendant  denies  its  return,  the  latter,  who 
thereby  recovers  the  property,  is  estopped  from  denying  that  he 
had  possession  of  the  property  at  the  commencement  of  the  action. 
Diossy  V.  Morgan,  74  N.  Y.  11.  The  complaint  on  an  undertaking 
need  not  state  that  the  bond  was  executed  on  behalf  of  plaintiffs 
in  replevin ;  nor,  on  a  bond  to  the  coroner,  need  it  state  that  the 
bond  was  given  to  the  coroner.  That  fact  will  be  presumed.  Shaw 
V.  Tobias,  3  IST.  Y.  188.  The  defendant,  by  giving  a  bond  and  re- 
taking the  goods,  does  not  estop  himself  from  the  defence  that 
when  the  action  was  commenced  there  had  been  no  demand  on 
or  refusal  by  him,  and,  therefore,  that  no  cause  of  action  had 
accrued.  Church  v.  Frost,  3  T.  &  C.  318 ;  nor  from  showing  the 
true  amotmt  of  the  goods  taken  by  the  sheriff  and  redelivered  to 
him,  especially  if  plaintiff's  affidavit  and  the  recital  in  the  under- 
taking are  not  sufficiently  definite  to  show  the  actual  value  or  to 
properly  identify  the  quantity.  Talcoit  v.  Belding,  36  Super.  Ct. 
84.  Where,  by  agreement,  the  formality  of  transfer  by  one  of 
the  parties  to  the  other  was  omitted  and  it  remained  in  the  pos- 
session of  the  plaintiff,  and  defendant  gave  an  undertaking  re- 
citing a  claim  for  the  delivery  of  the  defendant's  property,  and 
undertaking  that  defendant  should  return  the  property  to  plaintiff 
in  case  delivery  should  be  adjudged,  and  the  defendant  recovered 
judgment,  held,  the  sureties  to  the  undertaking  were  estopped 
from  disputing  its  validity.  Harrison  v.  Uiley,  6  Hun,  565. 
Where  a  third  person  on  behalf  of  plaintiff  executes  an  under- 
taking and  defendants  obtain  a  judgment  against  plaintiff  for 
costs,  and  on  appeal  that  judgment  is  affirmed  with  costs,  the  two 
bills  of  costs  are  within  the  undertaking,  which  was  for  such  pay- 
ment as  defendants  should  for  any  cause  recover,  and  the  obligor 
is  liable  therefor.    Tibials  v.  O'Conor,  28  Barb.  538. 

In  an  action  by  an  assignee  of  an  undertaking  it  is  sufficient  to 
allege  that  the  undertaking  was  duly  assigned,  without  alleging 
that  the  judgment  in  the  action  was  also  assigned.  Morange  v. 
Mudge,  6  Abb.  243.  In  an  action  by  the  assignee  where  the 
undertaking  is  produced  on  the  trial,  a  proper  delivery  of  it  to  the 
promisee  may  be  presumed.  An  assignment  of  the  jud,ofment, 
and  of  all  moneys  to  be  obtained  by  means  thereof,  or  by  any 
proceedings  to  be  had  thereon,  under  this  section,  transfers  to  the 
assignee  any  undertaking  executed  upon  the  requisition  for  the 
delivery  of  the  property  to  the  plaintiff.    If  the  action  is  brought 
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by  only  a  portion  of  the  original  promisees,  there  is  a  defect  of 
parties.  Bowdoin  v.  Colman,  3  Abb.  481.  Where  an  omission 
to  aver  delivery  of  the  undertaking  is  excused  after  judgment,  see 
Robert  v.  Donnell,  2  Daly,  64.  As  to  when  and  on  what  terms 
an  action  on  an  undertaking  can  be  awarded,  see  Jagger  v.  Cun- 
ningham, 8  Daly,  580.  In  an  action  against  principals  and  sure- 
ties on  an  undertaking,  a  debt  in  favor  of  the  principals  cannot 
be  set  off.  Coffin  v.  McLean,  7  Week.  Dig.  436,  affirmed,  80 
E".  Y.  560.  It  seems  that  it  would  be  a  good  defence  to  an  action 
on  a  bond  that  the  plaintiff  has  possession  of  the  property,  and 
for  that  reason  it  is  impossible,  literally,  to  comply  with  the  con- 
dition. Barnett  v.  Selling,  70  IST.  Y.  492.  See  Hoffman  v.  Gortz, 
34  Hun,  239,  for  an  instance  where  surety  on  an  undertaking  in 
replevin  was  allowed  to  prosecute  an  action  brought  by  his  princi- 
pal, after  the  latter  had  abandoned  it. 

It  is  held  in  O'Connell  v.  Kelly,  15  Daly,  513,  29  St.  Kep.  491, 
that  an  action  on  an  undertaking  in  replevin  for  the  return  of 
goods  will  not  lie  where  it  is  not  shown  that  the  sureties  justified 
or  that  the  undertaking  was  allowed  by  the  court,  or  the  property 
delivered  under  it;  but  in  Barton  v.  Donnelly,  27  Supp.  525, 
6  Misc.  473,  57  St.  Eep.  701,  it  was  held  that  the  sureties  on  an 
undertaking  given  for  the  return  of  property  in  replevin  are  not 
relieved  from  liability  by  the  mere  fact  that  they  failed  to  justify. 
Where  property  was  returned  by  the  sheriff  to  defendant  under 
§  1704,  and  plaintiff  obtained  judgment  for  its  return  or  its  value 
and  for  the  amount  specified  as  damages  for  its  detention,  and 
defendant  appealed  from  the  judgment  which  was  affirmed,  and 
the  property  was  returned  to  plaintiff,  it  was  held  that  plaintiff 
could  not  maintain  an  action  to  recover  damages  for  depreciation 
accruing  during  the  period  between  the  trial  and  the  return  of  the 
property.  Com.  Exchange  Nat.  Bank  v.  Blye.,  123  If.  Y.  132, 
33  St.  Eep.  75,  reversing  31  St.  Rep.  469,  56  Hun,  403,  10  Supp. 
151. 

The  return  of  an  execution  in  defendant's  favor  for  the  de- 
livery of  the  possession  of  the  chattel,  pursuant  to  the  judgment 
in  his  favor  in  a  replevin  suit,  is  a  condition  precedent  to  his  main- 
tenance of  an  action  upon  plaintiff's  undertaking.  As  §§  1730, 
1731  and  1733  preclude  the  rendition  of  an  affirmative  judg- 
ment in  favor  of  the  defendant  in  replevin,  for  damages  not 
connected  with  the  chattels,  the  damages   recoverable  upon  the 
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plaintiff's  undertaking  (§  1699)  to  answer  for  "  the  payment  to 
the  defendant  in  any  snm  which  the  judgment  awards  to  him 
against  the  plaintiff  "  are  only  such  as  the  statute  authorizes  in 
a  replevin  suit;  and  damages  for  the  amount  of  an  affirmative 
judgment  upon  distinct  counterclaims  founded  upon  promissory 
notes  are  not  within  the  scope  of  the  undertaking.  Dickson  v. 
Bickershojf,  48  Misc.  353,  95  Supp.  585. 

In  an  action  against  sureties  on  an  undertaking  it  appeared 
defendant  had  not  required  the  return  of  the  property  to  him, 
but  in  his  sworn  answer  alleged  that  the  sheriff  had  the  custody 
of  the  property  by  virtue  of  the  levy  of  an  execution,  whereupon 
plaintiff  discontinued  his  action  and  judgment  of  dismissal  was 
entered;  held,  no  breach  of  the  undertaking  given  by  plaintiff, 
since  the  discontinuance  before  the  return  of  the  property  is  a 
determination  of  the  action  in  response  to  the  requirement  of 
defendant  for  a  return  or  in  pursuance  of  a  judgment  awarding 
him  possession.  Bown  v.  Weppner,  62  Hun,  579,  43  St.  Rep.  702, 
17  Supp.  193. 

A  surety,  sued  on  an  undertaking  given  by  the  plaintiff  in 
replevin,  cannot  attack  the  judgment  on  the  ground  plaintiff's 
attorney  was  not  served  with  notice  that  defendant  demanded 
judgment  for  the  return  of  the  chattel  or  its  cash  value,  in  com- 
pliance with  §  1725,  and  that  he  failed  to  prove  such  service  at 
the  trial,  since  the  court  had  jurisdiction  of  the  parties  and  the 
subject-matter.  Christiansen  v.  Mendham,  26  Misc.  662,  56  Supp. 
665,  affirmed,  45  App.  Div.  554,  61  Supp.  326. 

In  an  action  upon  an  undertaking  the  defendant's  liability  is 
limited  to  the  return  of  the  property  replevied,  or  the  payment  of 
its  value.  Pettit  v.  Allen,  64  App.  Div.  579,  72  Supp.  287. 
Further  holding  that  to  establish  liability  on  the  undertaking  it 
must  appear  that  the  plaintiff  in  the  replevin  action  took  pos- 
session of  the  chattel  by  virtue  of  the  writ  of  replevin.  Distin- 
guishing Martin  v.  Gilbert,  119  IST.  Y.  298. 

Pettit  V.  Allen,  64  App.  Div.  579,  72  Supp.  287,  determines 
the  liability  upon  a  replevin  bond  in  Justices'  Court,  holding  that 
where  the  chattel  replevied  therein  was  not  returned  and  the 
action  was  discontinued,  the  extent  of  the  liability  of  the  sureties 
upon  an  undertaking  was  the  value  of  the  property  replevied,  and 
not  the  penalty  specified. 
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AETICLE  XIX. 

COSTS. 

The  right  of  plaintiff  to  costs  in  replevin  is  regulated  by  sub- 
division 2  of  §  3228,  which  gives  costs  to  plaintiff  in  an  action  to 
recover  a  chattel.  But  if  the  value  of  the  chattel,  or  of  all  the 
chattels,  recovered  by  the  plaintiff,  as  fixed,  together  with  the 
damages,  if  any,  awarded  to  him,  is  less  than  $50,  the  amount  of 
his  costs  cannot  exceed  the  amount  of  the  value  and  the  damages. 
WilMns  V.  Williams,  15  Civ.  Pro.  R.  168,  17  St.  Kep.  238,  3 
Supp.  897. 

Where  the  verdict  merely  awards  the  property  in  question  to 
the  plaintiff  without  damages  for  its  detention,  and  no  proof  is 
made  on  the  trial  as  to  the  value  of  the  property,  plaintiff  is  not 
entitled  to  recover  costs  under  subd.  2,  §  3228,  of  the  Code.  The 
design  of  that  section  is  to  compel  plaintiff  when  he  brings  an 
action  of  replevin  in  the  Supreme  Court  to  establish  its  value 
and  damages  to  the  amount  of  at  least  $50,  as  a  condition  to  his 
recovery  of  the  full  bill  of  costs.  Hermwn  v.  Qirvin,  8  App.  Div. 
418,  40  Supp.  845. 

In  replevin,  if  plaintiff  recovers  property  exceeding  $50  in 
value,  he  is  entitled  to  costs,  notwithstanding  defendant  also  re- 
covers property  exceeding  that  amount.  Stoddard  v.  Clark,  9  Abb. 
(N.  S.)  310;  Vowels  v.  Murray,  50  How.  159.  Where  defendant, 
before  the  retaking  of  the  property  under  an  equitable  defence, 
tendered  the  amount  he  claimed  to  be  due  and  kept  his  tender 
good,  and  on  the  trial  plaintiff  had  a  verdict  for  less  than  the 
sum  tendered,  held,  plaintiff  was  not  entitled  to  costs.  Archer  v. 
Cole,  22  How.  411.  Where  the  verdict  awarded  plaintiff  a  chattel 
which  had  not  been  redelivered  to  defendant,  the  plaintiff  is  enti- 
tled to  full  costs,  although  the  value  of  the  chattel  is  not  found. 
Claflin  V.  Davidson,  23  Week.  Dig.  548. 

Where  the  complaint  in  replevin  contains  but  one  count  and 
the  answer  set  up  several  defences,  some  covering  the  whole  prop- 
erty, others  applying  only  to  a  portion  thereof,  and  both  parties 
succeed  as  to  part  of  the  property  replevied,  the  defendant  is  not 
entitled  to  costs.  Section  1728  has  no  bearing  upon  that  question ; 
that  was  intended  to  enable  the  defendant  to  recover  for  the  portion 
of  the  chattels  replevied,  although  the  plaintiff  should  recover  for 
others,  and  authorizes  such  an  amendment  of  the  pleadings  as  the 
rights  of  the  parties  require.    It  was  not  intended  by  that  section 
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to  render  the  express  requirements  of  §  3234  nugatory.  Newall 
Universal  Mill  Co.  v.  Muxlow,  115  N.  Y.  170,  reversing  51  Hun, 
453,  approving  Kilburn  v.  Lowe,  37  Hun,  237,  and  overruling 
Acherman  v.  De  Lude,  36  Hun,  44.  This  case  in  the  Court  of 
Appeals  was  followed  in  Mertens  v.  Fitzwater,  53  Hun,  597,  6 
Supp.  797,  holding  where  the  complaint  in  replevin  states  but  one 
cause  of  action,  though  the  claim  is  based  on  the  right  to  rescind 
certain  separate  sales  for  fraud,  and  plaintiff  has  a  verdict  for 
part  of  the  property  only,  with  damages,  the  defendant  is  not 
entitled  to  costs.  It  is  also  held  in  Aclcerman  v.  0' Gorman,  17 
Civ.  Pro.  E.  275,  that  where  the  ocmplaint  contained  but  one 
cause  of  action,  and  the  plaintiff  was  awarded  part  of  the  chattels 
sued  for  and  the  defendant  the  remainder,  the  defendant  was  not 
entitled  to  costs  upon  the  authority  of  Newall  Universal  Mill  Co. 
V.  Muxlow,  115  ]Sr.  Y.  170,  supra,  citing  Kilburn  v.  Lowe,  37 
Hun,  237. 

It  seems  that  defendant  may  by  an  offer  of  judgment  throw 
upon  plaintiff  the  responsibility  for  costs  of  an  unsuccessful  litiga- 
tion as  to  any  chattel  described  in  the  complaint.  Newall  Uni- 
versal Mill  Co.  V.  Muxlow,  115  N.  Y.  171.  A  plaintiff  in  replevin 
cannot  upon  final  recovery  tax  as  a  disbursement  a  sum  paid  by 
him  to  the  surety  company  for  furnishing  the  undertaking  upon 
•which  the  goods  were  seized.  BicTc  v.  Reese,  52  Hun,  125,  23 
St.  Eep.  404,  17  Civ.  Pro.  E.  110,  5  Supp.  121. 

Where  a  sale  of  goods  was  sought  to  be  avoided  as  fraudulent 
in  an  action  of  replevin,  and  the  defendants  after  answering  made 
a  general  assignment,  and  the  assignee  was  never  made  a  party  to 
the  action,  nor  did  the  property  replevied  ever  come  into  his  pos- 
session, and  the  action  was  tried  and  the  defendant  recovered 
judgment  which  was  reversed  on  appeal  it  was  held,  plaintiffs  fail- 
ing to  collect  costs  from  defendant,  obtained  an  order  requiring  the 
assignee  to  pay  them  from  the  moneys  in  his  hands  belonging  to 
the  assigned  estate,  that  the  assignee  was  not  liable  for  costs,  he 
having  neither  taken  part  in  the  defence  of  the  action  nor  in  any 
way  interfered  with  the  cause.  McCarthy  v.  Wright,  56  Hun, 
387,  10  Supp.  824,  affirmed,  125  N.  Y.  723.  Where  the  recovery 
in  an  action  of  replevin  is  solely  for  a  return  of  the  property,  the 
value  of  which  is  not  fixed,  the  plaintiff  is  not  entitled  to  costs. 
Lochmod  v.  Waldorf,  91  Hun,  281,  36  K  Y.  Supp.  199,  70  St. 
Eep.  855. 
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Where  a  foreign  corporation  as  plaintiff  in  replevin  has  given, 
the  undertaking  as  required  by  §  1699,  it  cannot  be  compelled  to 
give  security  for  costs  under  §  3268.  Vulcawite  Portland  Cement 
Co.  V.  Williams,  46  Misc.  405,  92  Supp.  574. 

Where  in  an  action  of  replevin,  an  offer  of  judgment  is  accepted, 
the  costs  cannot  exceed  the  amount  for  which  a  money  judgment 
could  be  entered  thereon.  Hausauer  v.  Machawicz,  54  App.  Div. 
23,  66  Supp.  340. 

REVEESIONEKS  AND  JOINT  TENANTS,  ACTION  BY. 
See  Real  Peoperty. 


SALE  OF  REAIi  ESTATE. 
See  Real  Pbopebtt. 


SEPARATION,   ACmON   FOB. 

See  Mateimonial  Actions. 


SPECIAL  ACTIONS. 

See  Actions,  Special. 


STJRETY,  ACTION  BY,  TO  RECOVER  COSTS. 

See  Miscellaneous  Actions  and  Rights  of  Actions. 


SURVIVAL  OF  ACTIONS. 

See  Decedents'  Estates. 


TAXPAYER'S  ACTION. 

See  Officees,  Action  by  oe  Against. 


TOWN  OFFICERS,  ACTION  BY  OR  AGAINST. 

See  Officees,  Action  by  oe  Against. 


TRANSPORTATION,  ACTION  AGAINST  PERSONS  ENGAGED  IN. 

See  Joint  Debtoes. 


TRESPASSERS,   ACTIONS  AGAINST. 
See  Real  Peopeety. 


UNINCORPORATED  ASSOCIATION, 
ACTION    BY   OR  AGAINST. 

§§  1919-1924. 
Article.  "^  "^ 

I.  When  action  can  be  maintained,  1997. 

§  19 19.   Actions,  etc.,  by  or  against  associations  of  seven  or  more 
persons,  1997. 

n.  Effect  of  death  of  pasty  oe  of  misnomee,  2010. 

§  1920.   Proceedings  in  case  of  death,  etc.,  2010. 

§  1924.    When  objection  of  misnomer,  etc.,  of  parties  not  avcilable, 

20tO. 

in.  Effect  of  judgment,  2010. 

§  1921.  Effect  of  judgment;  execution  thereupon,  2010. 

IV.  Subsequent  action  against  membees  and  statute  of  limi- 
tations, 201 1. 

§  1922.  Subsequent  action  against  members,  201 1. 

§  1923.    This  article  permissive;  effect  upon  statute  of  limitations, 

20I3. 

SEC.                   CODE  SECTIONS  AND   WHERE  FOUND,  ^j.  p^oj. 

1919.  Actions,  etc.,  by  or  against  associations  of  seven  or  more 

persons    1  1997 

1920.  Proceedings  in  case  of  death,  etc 2  2010 

1921.  Effect  of  judgment;  execution  thereupon 3  2010 

1922.  Subsequent  action  against  members 4  2011 

1923.  This    article    permissive;    effect    upon    statute    of    limita- 

tions      4  2012 

1924.  When    objection    of   misnomer,    etc.,    of    parties   not   avail- 

able      2  2010 

PRECEDENTS.  ^T.     page. 

Complaint  by  president  of  unincorporated  association 1       2008 

ARTICLE  I. 

WHEN  ACTION  CAN  BE  MAINTAINED. 

§  1919.  [Am'd  1900.]  Actions,  etc.,  bjr  or  against  associations  of 
seven  or  more  persons. 

An  action  or  special  proceeding  may  be  maintained,  by  the  president  or 
treasurer  of  an  unincorporated  association,  consisting  of  seven  or  more  per- 
sons, to  recover  any  property,  or  upon  any  cause  of  action,  for  or  upon  which 
all  the  associates  may  maintain  such  an  action  or  special  proceeding,  by 
reason  of  their  interest  or  ownership  therein,  either  jointly  or  in  common. 
An  action  may  likewise  be  maintained  by  such  president  or  treasurer  to  re- 
cover from  one  or  more  members  of  such  association  his  or  their  proportionate 
share  of  any  moneys  lawfully  expended  by  such  association  for  the  benefit 
of  such  associates,  or  to  enforce  any  lawful  claim  of  such  association  against 
such  member  or  members.    An  action  or  special  proceeding  may  be  maintained, 

[1997] 
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against  the  president  or  treasurer  of  such  an  association,  to  recover  any 
property,  or  upon  any  cause  of  action,  for  or  upon  which  the  plaintiff  may 
maintain  such  an  action  or  special  proceeding,  against  all  the  associates,  by 
reason  of  their  interest  or  ownership  or  claim  of  ownership  therein,  either 
jointly  or  in  common,  or  their  liability  therefor,  either  jointly  or  severally. 
Any  partnership,  or  other  company  of  persons,  which  has  a  president  or 
treasurer,   is  deemed  an  association  within  the  meaning  of  this   section. 

In  Matter  of  Jones,  172  IST.  Y.  575,  the  court  considers  the  dis- 
tinction between  joint-stock  associations  and  corporations,  stating 
incidentally  that  the  Code  §§  1919  to  1924,  has  reserved  past 
legislation  relating  to  unincorporated  associations  and  added 
thereto  new  and  liberal  features. 

In  Hibhs  V.  Broivn,  112  App.  Div.  215,  98  Supp.  353,  it  is  said 
that  joint  stock  associations  are  now  in  all  essential  aspects,  except 
the  personal  liability  of  the  stockholders,  like  corporations.  That 
the  interests  of  the  stockholders  in  the  assets  of  the  association  are 
analagous  to  that  of  stockholders  in  a  corporation.  The  practical 
difference  being  that  ordinarily  a  creditor  of  a  corporation  can 
only  have  recourse  to  the  corporate  property  for  the  satisfaction 
of  his  claim,  while  a  creditor  of  a  joint-stock  association,  after 
first  exhausting  his  remedy  against  the  association  and  its  assets, 
may  recover  any  deficiency  of  the  shareholders. 

An  unincorporated  association  may  be  sued  in  the  name  of  its 
president  or  all  its  individual  members  may  be  sued  if  their  names 
are  known  to  the  person  desiring  to  commence  the  action;  where 
one  person  or  corporation  is  sued,  another  or  different  person 
upon  whom  process  has  not  been  served  cannot  be  brought  in  as 
a  sole  defendant  by  way  of  substitution,  and  where  there  is  merely 
a  misnomer  or  defect  in  the  designation  of  the  defendant  an 
amendment  will  be  allowed  changing  the  name  of  the  defendant 
to  his  correct  name ;  where  in  such  case  the  president  of  the  asso- 
ciation has  been  served  with  process  the  plaintiff  will  be  allowed 
to  remedy  the  defect  and  may  have  an  order  substituting  such 
president  as  defendant  where  the  error  consists  in  alleging  the  fact 
that  it  was  a  corporation.  Mwminger  v.  Courier  Co.,  82  Hun, 
575,  24  Civ.  Pro.  E.  175,  64  St.  Rep.  368. 

A  voluntary  association  whose  purpose  is  not  business,  but  the 
benefit  and  protection  of  its  members,  having  no  power  to  compel 
payment  of  dues,  and  whose  right  of  membership  ceases  upon  a 
failure  to  pay  annual  subscriptions,  is  not  a  partnership.  Laford 
V.  Deems,  8  Abb.  IST.  C.  344;  s.  c,  81  N.  Y.  507.    A  social  club, 
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though  without  formal  constitution  or  by-laws,  and  without  pur- 
poses of  profit  or  pecuniary  advantage,  may  he  held  liable,  in  an 
action  under  the  statute,  as  a  joint-stock  association,  or  association 
of  seven  or  more  persons  having  a  common  interest.  In  an  action 
against  the  president  as  such,  the  evidence  showing  a  purchase  by 
him  while  acting  as  committee  of  the  club,  the  question  should  be 
submitted  to  the  jury  whether  the  credit  was  given  to  the  club  or 
not.  Ebbinghouser  v.  North  Clvb,  4  Abb.  N.  C.  300.  The  sec- 
tion is  intended,  as  stated  by  the  codifiers's  notes,  to  follow  the 
decisions  in  Tibbetts  v.  Blood,  21  Barb.  650,  and  Dewitt  v. 
Chandler,  11  Abb.  459,  applying  the  law  to  any  association  for 
business,  social  or  other  lawful  purposes,  including  an  Odd  Fel- 
lows' lodge  and  missionary  society,  and  the  concluding  sentence 
applying  it  to  a  partnership  has  been  added.  The  decision  in 
Corning  v.  Oreene,  23  Barb.  33,  it  is  also  intended  to  be  followed, 
to  the  effect  that  the  act  applied  only  to  cases  where  the  associa- 
tion as  such  is  interested,  and  not  to  cases  where  the  interest  of 
each  associate  is  separate.  But  where  the  action  is  against  the 
association,  the  fact  that  the  liability  of  the  associates  may  be 
separate  and  several  should  not  be  an  objection,  and  the  section 
has  been  framed  upon  that  idea.  A  joint-stock  association,  organ- 
ized under  the  statute,  is  a  corporation,  so  that  a  suit  may  be 
commenced  against  it  by  summons.  It  may  be  sued  in  the  name 
of  its  treasurer;  or,  in  other  words,  for  the  purpose  of  suit,  the 
name  of  the  treasurer  may  be  regarded  as  the  corporate  name  of 
the  association,  and  an  action  is  not  commenced  against  it  until  it 
is  sued  by  its  corporate  name,  or  at  least  by  some  name  intended 
as  such.  Shaw  v.  Cook,  12  Hun,  173,  affirmed,  78  IST.  Y.  94.' 
Such  an  association  is  properly  sued  in  the  name  of  its  president. 
The  judgment  in  such  an  action  and  the  execution  is  properly 
against  the  president  as  such,  and  binds  the  joint  property  of  the 
association,  not  the  individual  property  of  the  president.  Where 
the  complaint  in  such  an  action  alleged  that  defendant  was  presi- 
dent of  a  joint-stock  association  consisting  of  seven  or  more  stock- 
holders, and  as  such  president  made  his  promissory  note ;  that  when 
said  note  became  due  it  was  duly  presented  to  the  said  defendant 
for  payment,  etc. ;  that  defendant  is,  as  such  president,  justly 
indebted  thereon,  it  is  sufficient.  It  is  not  necessary  to  the  exist- 
ence of  such  an  association  that  there  should  be  any  subscription 
in  writing  by  its  members,  and  although  to  endure  for  longer  than 
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one  year,  it  is  not  within  the  statute  of  frauds.  The  statute  re- 
quires no  greater  formalities  in  that  respect  for  its  formation  than 
for  the  formation  of  an  ordinary  partnership.  Where  it  appears 
a  meeting  of  the  association  was  held,  a  name  agreed  on,  constitu- 
tion and  by-laws  adopted,  directors  and  president  appointed,  and 
business  conducted  for  a  considerable  length  of  time,  held,  the 
proof  was  sufficient  to  establish  the  existence  of  the  association; 
and  where  an  action  was  brought  on  notes  made  by  the  officers 
of  the  association  and  authorized  to  bind  it,  which  were  dis- 
counted by  plaintiif,  it  was  held  not  necessary  to  prove  that  the 
money  lent  was  actually  applied  to  the  benefit  of  the  association. 
National  Bank  of  Schuylerville  v.  Vamderwerken,  74  N.  Y.  234. 
State  banking  associations  can  sue  and  be  sued  as  corporations  or 
in  the  name  of  the  president.  East  River  Bank  v.  Judah,  10  How. 
135.  Although  in  N.  Y.  Marbled  Iron  Works  v.  Smith,  4  Duer, 
362,  it  is  held  the  statute  does  not  apply  to  corporations,  and  in 
Masterson  v.  Boits,  4  Abb.  130,  it  was  held  that  fire  companies 
could  not  sue  in  the  name  of  their  president,  under  this  act.  The 
New  York  Stock  Exchange,  being  composed  of  more  than  seven 
persons,  owning  and  having  an  interest  in  property  in  common, 
and  who  would  be  liable  to  an  action  on  account  of  such  ownership 
and  interest,  an  action  is  properly  brought  by  a  member,  in  rela- 
tion to  his  interest  in  that  property,  against  the  president.  Sewell 
V.  Ives,  61  How.  54.  The  president  or  treasurer  of  such  an  asso- 
ciation is,  under  the  provisions  of  the  act,  for  the  purpose  of  an 
action,  to  be  regarded  as  a  corporation  sole. 

A  member  of  a  joint-stock  express  company  may  maintain  an 
action  against  it  the  same  as  if  he  were  not  connected  with  the 
company.  Sanders  v.  Euling,  8  Civ.  Pro.  R.  166 ;  Westcott  v. 
Fargo,  61  N.  Y.  542.  See,  also,  Kingsland  v.  Braisted,  2  Lans. 
17.  The  act,  in  effect,  gives  them  the  qualities  of  a  corporation, 
except  the  right  to  have  a  seal.  Waierbury  v.  Merchants' ,  etc.,  Co., 
50  Barb.  157.  A  defendant  cannot  be  held  in  one  suit  in  two 
capacities  on  different  claims ;  for  instance,  as  president  of  an  asso- 
ciation and  individually.  Warth  v.  Raddle,  18  Abb.  396.  An 
association  is  not  liable  to  a  maker  of  an  accommodation  note, 
made  for  the  benefit  of  the  association,  although  the  maker  has 
paid  the  note.  Crater  v.  Barringer,  45  N.  Y.  545.  The  associ- 
ates are  not  neces'^ary  parties  to  an  action  against  the  association 
by  the  name  of  its  president  under  the  statute,  even  though  the 
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words  "  and  others  "  have  been  inserted  in  the  complaint.  Olery 
V.  Brown,  51  How.  92.  The  object  of  the  provision  specifying 
the  officers  of  the  association  against  v^hom  actions  are  to  be 
brought,  was  to  secure  the  service  of  papers  upon  the  representative 
of  the  association,  and  in  that  way  prevent  a  judgment  from  being 
obtained  against  it  without  its  knowledge;  service  on  its  chief 
officer  secures  such  notice  and,  where  an  association  had  no  such 
officers  as  president  or  treasurer,  service  on  the  chairman  and 
presiding  officer  of  the  association  is  sufficient.  Hathaway  v. 
American  Mining  Stock  Exchange,  31  Hun,  575.  An  action  may 
be  brought  by  the  individual  members  of  an  unincorporated  asso- 
ciation, in  their  own  names,  on  behalf  of  themselves  and  their 
associates,  it  not  appearing  that  such  association  has  a  president 
or  treasurer,  and  it  seems  even  if  it  does  have  a  president  or 
treasurer  they  may  still  so  sue.  Bloete  v.  Simon,  12  Civ.  Pro.  R. 
114.  Where  a  member  of  a  voluntary  association  took  the  title  to 
a  tract  of  land  for  its  benefit,  under  an  agreement  that  it  should  be 
improved  by  him  and  conveyed  in  lots  as  required  by  the  board 
of  directors,  held,  that  an  action  would  lie,  by  the  shareholders, 
against  his  heirs  and  personal  representatives.  Barker  v.  White, 
58  N.  Y.  204.  An  action  cannot  be  maintained  against  the  presi- 
dent of  an  unincorporated  association,  to  restrain  the  carrying  out 
of  a  resolution  of  suspension  against  a  member.  The  statutes 
apply  only  to  suits  having  in  view  a  remedy  against  the  joint 
property  and  effects.  BorJce  v.  Bussell,  2  Lans.  244.  See  Mc- 
mahon  v.  Bauhr,  47  N.  Y.  67.  But  in  Fritz  v.  Muck,  62  How. 
69,  it  is  held,  without  referring  to  these  cases,  that  an  action  may 
be  maintained  against  the  president  of  a  joint-stock  association, 
by  an  expelled  member,  to  compel  his  restoration,  and  in  such 
suit  the  propriety  of  the  expulsion  may  be  reviewed. 

In  an  action  against  the  officers  of  a  joint-stock  company,  both 
the  president  and  treasurer  cannot  be  sued;  the  statute  is  in  the 
alternative.  Schmidt  v.  Gurdher,  5  Daly,  452.  An  action  may 
be  maintained  by  a  member  of  a  benevolent  society  to  recover  from 
the  funds,  money  alleged  to  be  due  him  by  reason  of  sickness. 
Poultney  v.  Bachman,  62  How.  466.  The  president  may  sue  a 
member  to  recover  an  assessment  on  stock,  where  the  articles  of 
the  association  authorize  the  directors  to  recover.  Bray  v.  Farwell, 
3  Lans.  495.  Where  the  members  agree  each  to  pay  a  ratable 
proportion  of  the  cost  of  improving  real  estate  belonging  to  the 
Actions,  Vol.  11  —  186 
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association,  one  member  may  be  sued  by  the  others  for  his  share. 
Troy  Iron,  etc..  Factory  v.  Corning,  45  Barb.  231.  Where  the 
members  of  an  association  make  a  deposit  to  secure  the  perform- 
ance of  the  agreements,  reserving  the  right  of  withdrawal,  one 
member  may  sue  alone  to  recover  his  deposit.  McCollough's  Lead 
Co.  V.  Strong,  56  N.  Y.  660.  An  action  may  be  maintained  by 
a  member  of  a  joint-stock  association  against  the  association,  in 
the  name  of  its  president  or  treasurer,  for  maintaining  a  private 
nuisance,  and  judgment  may  be  enforced  against  the  association 
and  its  members.  Saltsman  v.  Shults,  14  Hun,  256.  Persons 
who  have  become  members  of  an  unincorporated  association  are 
proper  plaintiffs  in  an  action  against  persons  who  have  committed 
a  breach  of  trust,  or  have  fraudulently  or  negligently  injured  the 
property  of  the  association.  Dennis  v.  Kennedy,  19  Barb.  517. 
An  unincorporated  association  may  be  sued  by  an  individual 
member  for  any  breach  of  its  obligations  to  him.  Winter  v. 
Hamwn,  5  Civ.  Pro.  R.  194.  The  president  may  bring  an  action 
against  its  treasurer,  also  a  member,  to  recover  nioneys  of  the 
association,  converted  by  him  to  his  own  use,  and  an  order  of 
arrest  may  issue  in  such  ph  action.  Strebe  v.  Albert,  1  City  Ct. 
376. 

A  member  of  an  unincorporated  society  may  bring  an  action 
against  it  for  money  loaned;  the  action  may  be  brought  against 
the  president  or  treasurer;  having  the  power  to  borrow  money, 
the  society  may  issue  obligations  for  its  payment.  Mangels  v. 
Srhoeri;  2  City  Ct.  192.  Dissolution  of  a  voluntary  associatiou 
for  moral,  benevolent  and  social  purposes  should  be  adjudged  on 
complaint  of  members,  if  at  all,  only  when  the  association  has 
ceased  to  answer  the  ends  of  its  existence,  and  no  other  mode  of 
relief  is  possible.  Where  an  association  possesses  the  power  to 
punish  the  improper  conduct  of  its  members,  one  complaining  of 
such  conduct  must  resort  to  the  remedies  provided  by  the  associa- 
tion before  applying  to  the  courts  for  relief.  Lafond  v.  Deemes, 
81  N.  Y.  507.  In  case  of  violent  dissensions  and  irreconcilable 
differences  between  the  members  of  a  voluntary  association,  judg- 
ment will  be  rendered  at  the  suit  of  one  or  more  members  against 
all  the  others,  dissolving  the  society.  Fischer  v.  Baab,  57  How. 
87.  On  dissolution  the  trustees  have  no  right  to  exchange  any  of 
the  assets  for  stock  in  a  corporation;  they  must  convert  them 
into  money.     Frothingham  v.  Barney,  6  Hun,  366.     A  club  is 
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not  a  joint-stock  company  nor  a  mutual  benefit  society.  Irwine 
V.  Forbes,  11  Barb.  587.  The  rights  of  the  associates  in  club 
property,  and  the  means  of  enforcing  them,  do  not  differ  materially 
from  those  of  partners.  McMahon  v.  Rauhr,  47  N".  Y.  67.  A 
social  club  is  founded  on  contract,  and  the  obligation  of  that  con- 
tract cannot  be  violated.  Austin  v.  Searing,  16  N.  Y,  123.  A 
member  of  a  club  has  a  right  to  recourse  to  the  courts  if,  having 
exhausted  all  his  appeals  to  the  club  tribunals,  he  is  expelled  in  a 
maimer  contrary  to  the  rules  and  by-laws,  White  v.  Brownell,  4 
Abb.  (N.  S.)  162;  or  if  he  is  expelled  without  notice.  Fritz  v. 
Muck,  62  How.  69.  As  to  the  right  of  appeal  to  the  courts  by  a 
member  of  a  club,  see  Hutchinson  v.  Lawrence,  67  How.  38 ; 
Louhat  V.  Leroy,  15  Abb.  N.  C.  1.  Where  plaintiff  is  described 
as  president  of  an  association,  and  alleged  that  he  prosecutes  for 
its  benefit,  that  is  sufficient.  Boot  v.  Price,  22  How.  372.  With- 
out such  an  allegation  it  would  not  appear  to  be  the  action  of  the 
association.  Hallett  v.  Harrower,  33  Barb.  537.  The  complaint 
should  allege  that  the  association  consists  of  seven  or  more  persons, 
Tiffany  v.  Williams,  10  Abb.  204 ;  but  it  need  not  state  the  names 
of  the  associates,  or  set  forth  the  object  of  the  association.  Dewitt 
v.  ChandUr,  11  Abb.  459 ;  Olery  v.  Brown,  51  How.  92 ;  Tibbetts 
V.  Blood,  21  Barb.  650.  An  association  of  this  character  is  liable 
in  an  action  for  libel.  Van  Aernam  v.  McCune,  32  Hun,  316, 
affirmed,  102  N.  Y.  355. 

Where  a  voluntary  unincorporated  association  was  sued  in  its 
own  name,  but  the  summons  was  served  on  its  president,  an  amend- 
ment of  the  title  of  the  action  will  be  allowed  on  the  terms  of 
changing  the  title  of  the  action  to  that  of  the  president.  McKane 
v.  Democratic  General  Committee,  21  Abb.  IST.  0.  89,  14  Civ. 
Pro.  E.  126.  In  an  action  against  the  president  of  an  unincor- 
porated association,  the  president  as  such  and  not  the  association 
is  the  party  defendant.  Broohs  v.  Hoey,  18  Civ.  Pro.  K.  98.  An 
action  lies  on  behalf  of  an  unincorporated  association,  to  enjoin 
a  part  of  its  members  from  procuring  an  incorporation  of  a  society 
under  the  name  used  by  the  association.  McOlyrm  v.  Post,  21 
Abb.  N.  C.  97.  The  dissatisfied  members  of  a  voluntary  associa- 
tion cannot  by  incorporating  themselves  deprive  the  voluntary 
association  of  the  right  of  using  its  own  name.  Blach  Rahhit 
Ass'n  V.  Munday,  21  Abb.  IsT.  C.  99.  An  unincorporated  associa- 
tion or  firm  cannot  maintain  an  action  to  enjoin  a  rival  from 
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imitating  its  name,  if  the  name  includes  a  designation  of  it  as  a 
banking  company,  for  that  is  a  false  representation  that  it  is 
incorporated.  Koehler  v.  Sanders,  21  Abb.  'N.  C.  95.  Where  an 
association  is  formed  under  articles  of  agreement  which  provide 
for  the  exercise  of  the  privileges  provided  by  statute,  the  associa- 
tion will  be  presumed  to  have  been  organized  under  such  pro- 
vision. The  question  as  to  whether  an  association  of  individuals 
constitutes  a  corporation  is  determined  by  the  question  whether 
the  body  so  created  possesses  the  powers  usually  enjoyed  by  such 
corporation,  and  whether  the  body  exercises  the  privileges  of  cor- 
porate action.  People  ex  rel.  Piatt  v.  Wemple,  52  Hun,  434,  5 
Supp.  581,  affirmed,  117  K  Y.  136,  appeal  dismissed,  140  U.  S. 
694. 

The  defendant  may  raise  the  question  by  answer,  as  to  whether 
the  president  of  a  voluntary  association  has  the  capacity  to  sue. 
Buhl  V.  Ware,  22  St.  Eep.  423.  A  promissory  note  payable  to 
the  trustees  and  treasurer  of  a  local  assembly,  an  unincorporated 
body,  belongs  to  that  body  and  may  be  sued  upon  by  its  treasurer. 
Wicks  V.  Monihan,  54  Hun,  614,  28  St.  Eep.  39,  13  Supp.  156. 
After  a  local  assembly  has  been  deprived  of  its  charter,  an  action 
may  be  maintained  by  its  president  or  treasurer  to  recover  an 
indebtedness  due  the  association.  Wicks  v.  Monihan,  130  'H.  Y. 
232,  affirming  54  Hun,  614.  Where  an  action  was  brought  against 
five  persons  alleged  to  constitute  a  joint-stock  association,  to  re- 
cover for  personal  injuries,  no  proof  of  the  existence  of  such  an 
association  was  given,  but  it  appeared  that  a  company  of  that 
name  was  incorporated  under  the  laws  of  another  State  and  was 
carrying  on  business,  it  was  held  that  the  action  was  improperly 
brought  against  the  defendants,  it  should  have  been  brought  against 
the  corporation.  Demarest  v.  Flack,  32  St.  Kep.  675,  11  Supp. 
83.  In  McCabe  v.  Ooodfellow,  21  Civ.  Pro.  K.  65,  the  question 
was  discussed  as  to  what  evidence  was  sufficient  to  justify  a  find- 
ing as  to  what  constituted  an  unincorporated  association.  Same 
case  is  reported  on  appeal  to  the  General  Term,  15  N.  Y.  Supp. 
377,  39  St.  Kep.  941.  It  was  held  on  appeal  133  N.  Y.  89,  44 
St.  Rep.  253,  that  under  the  provisions  of  this  section,  plaintiff 
must  allege,  and  prove  and  it  must  be  found,  that  all  the  members 
of  the  association  were  liable,  either  jointly  or  severally,  to  pay 
his  claim ;  that  the  individual  liability  of  the  members  of  such  an 
association  on  contracts  made  by  the  association,  its  officers  or 
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oominittees,  depends  on  the  principles  of  the  law  of  agency;  that 
authority  to  create  such  liability  will  not  be  presumed  or  implied 
from  the  existence  of  the  general  power  to  transact  business  or 
promote  the  objects  for  which  the  association  was  formed,  except 
where  the  debt  contracted  was  necessary  for  its  preservation. 
Such  an  association  is  not  in  any  sense  a  partnership. 

Section  1919  does  not  authorize  the  maintenance  of  mandamus 
proceedings  against  unincorporated  associations,  although  it  seems 
that  if  an  unincorporated  association  refuse  to  discharge  a  statu- 
tory duty  imposed  upon  him,  the  court  will,  on  proof  that  there 
is  no  other  adequate  remedy,  issue  a  writ  of  mandamus  against 
him.  Weidenfeld  v.  Kepler,  84  App.  Div.  235,  82  Supp.  634, 
affirmed  on  opinion  below,  1Y6  IST.  Y.  562. 

Where  a  person's  election  to  office  came  from  the  incorporated 
association  itself,  his  removal  therefrom  can  be  accomplished  only 
by  the  association.  A  person  cannot  restrain  officers  of  an  associa- 
tion where  he  has  not  been  recognized  by  it.  Tanner  v.  Banken, 
44  Misc.  488,  89  Supp.  770,  citing  Ostrom  v.  Greene,  161  IST.  Y. 
353.  Where  an  association  of  fire  insurance  underwriters,  composed 
of  fifteen  members,  issues  policies  of  fire  insurance,  under  which 
each  of  them  is  severally  and  not  jointly  liable  for  one-fifteenth  of 
any  loss  sustained,  and  thereafter  reinsures  the  risks  upon  such 
policies  in  another  company  under  a  contract  made  by  the  latter 
company  with  the  association  itself,  and  not  with  the  individual 
members  thereof,  one  of  the  underwriters  cannot  maintain  an 
action  upon  the,  contract  of  reinsurance  without  joining  with  him 
the  other  members  of  the  association.  Thompson  v.  Colonial  As- 
surance Co.,  60  App.  Div.  325,  70  Supp.  85,  affirming  33  Misc. 
37,  68  Supp.  143. 

An  action  against  the  president  or  treasurer  of  a  joint-stock 
association  consisting  of  more  than  seven  members,  authorized  by 
§  1919,  is  in  fact  an  action  against  the  association,  and  where  it 
had  gone  out  of  existence  the  action  cannot  be  maintained  against 
the  officer.  The  defendant  may  properly  take  the  objection  by 
answer.  The  remedy  of  the  plaintiff  is  against  individual  asso- 
ciates. Peckner  v.  Well,  as  President,  etc.,  35  Misc.  291,  71  Supp. 
768.  An  action  permitted  by  §  1919  et  seq  is  really  brought  against 
the  association  depends  upon  the  existence  of  an  official  relation 
between  it  and  the  officer  served,  and  proceeds  upon  the  theory 
that  notice  to  him  will  be  notice  to  the  association,  and,  therefore, 
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where  the  officer  served  alleges  that  he  ceased  to  be  such  more  than 
two  years  before  the  service  upon  him  of  the  summons,  and  it  is 
not  disputed,  his  motion  that  the  service  upon  him  be  set  aside  is 
a  proper  form  of  remedy  and  should  be  granted.  The  fact  that  he 
himself  is  an  associate  and  defendant  does  not  satisfy  the  statute, 
as  the  service  upon  him  is  representative  in  its  nature  and  the  debt 
is  not  his  as  an  individual,  nor  is  it  enforceable  against  him  alone. 
Mason  v.  Holmes,  30  Misc.  719,  64  Supp.  596. 

The  president  of  a  voluntary  unincorporated  association  duly 
authorized  thereto  by  the  association  may,  under  §  1919,  bring  an 
action  to  recover  the  property  belonging  to  all  of  the  members,  the 
same  as  "  all  the  associates  "  could  have  brought  it  "  by  reason  of 
their  ownership  or  interest  therein."  It  seems  it  is  no  defence 
to  an  action  by  the  president  of  a  voluntary  imincorporated  asso- 
ciation to  recover  a  fund  from  its  former  officers,  that  it  has  been 
applied  by  a  minority  to  the  general  purpose  for  which  the  associa- 
tion was  organized,  since  the  majority  is  entitled  to  control. 
Ostrom  v.  Greene,  161  IST.  Y.  353,  affirming  30  App.  Div.  621, 
52  Supp.  1147.  In  Lighihourn  v.  Walsh,  97  App.  Div.  187,  89 
Supp.  856,  it  was  held  upon  the  authority  of  McCahe  v.  Oood- 
fellow,  133  N.  Y.  89,  that  the  plaintiff  in  order  to  maintain  an 
action  against  the  president  or  treasurer  of  an  unincorporated  asso- 
ciation, consisting  of  seven  or  more  persons,  must  allege  and  prove 
that  all  of  the  members  of  the  association  were  liable  either  jointly 
or  severally  to  pay  his  claim. 

Defendant,  a  joint  stock  association,  was  sued  by  its  name  and 
service  was  made  upon  its  general  agent  or  manager.  Its  attor- 
neys served  a  general  notice  of  appearance  and  also  appeared 
specially  for  the  purpose  of  moving  to  set  aside  the  summons. 
Held,  that  the  defendant  having  appeared  generally,  the  court 
thereby  acquired  jurisdiction,  and  a  motion  to  set  aside  the  service 
and  cancel  the  summons  should  not  be  granted.  The  failure  to 
add  the  name  of  the  president  or  treasurer  to  the  name  of  an  asso- 
ciation defendant  may  be  corrected  by  amendment.  Such  an 
amendment  would  not  be  changing  the  parties  to  an  action,  but 
would  be  the  correction  of  a  mistake  in  the  name  of  a  party. 
Mack  v.  American  Express  Co.,  20  Misc.  215,  45  Supp.  362. 

A  member  of  a  subordinate  lodge  of  a  society  which  raises, 
manages  and  dispenses  a  sick  benefit  fund  as  its  own  separate 
property  and  on  its  independent  volition,  may,  under  §   1919, 
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maintain  an  action  against  the  treasurer  of  such  lodge  to  recover 
sick  benefit  to  which  he  claims  to  be  entitled,  although  the  parent 
lodge  is  incorporated  under  the  laws  of  the  State.  In  such  case 
a  subordinate  lodge  must  be  deemed  to  be  an  unincorporated  asso- 
ciation consisting  of  seven  or  more  members.  The  fact  that  it 
does  not  consist  of  seven  or  more  members  is  a  matter  of  defence 
which  must  be  affirmatively  established  by  the  defendant.  Boyd 
v.  Gernant,  82  App.  Div.  456,  81  Supp.  835. 

When  a  firm  is  the  agent  of  a  voluntary  unincorporated  associa- 
tion of  insurance  underwriters,  consisting  of  more  than  seven 
members,  which  receives  the  applications  for  insurance,  all  moneys 
paid  for  premiums,  and  the  proofs  of  loss,  and  otherwise  acts  in 
reference  to  losses  as  the  chief  executive  officer  of  the  association, 
and  performs  duties  corresponding  to  those  of  a  treasurer,  under 
§  1919  an  action  may  be  properly  brought  against  such  firm  to 
recover  assessment  levied  on  the  premiums  received  by  the  asso- 
ciation. The  liability  of  the  members  of  the  association  for  the 
payment  of  such  assessment  is  joint  and  several.  N.  Y.  Board  of 
Fire  Underwriters  v.  Whipple  &  Co.,  36  App.  Div.  49,  55  Supp. 
188. 

The  president  of  an  unincorporated  association  of  more  than 
seven  members,  and  the  members  thereof,  may  be  joined  as  parties 
defendant  in  an  action  to  recover  damages  for  a  conspiracy  and 
combination  to  injure  plaintiffs,  where  the  individual  defendants 
are  charged  with  personal  wrongdoing.  April  v.  Baird,  32  App. 
Div.  226,  52  Supp.  973. 

Where  an  action  to  recover  a  death  benefit  of  an  unincorporated 
association  is  not  brought  against  all  of  its  members,  it  must, 
under  the  Code,  be  brought  against  the  president  or  treasurer.  In 
no  event  can  it  be  brought  against  the  association  as  a  corporation, 
nor  is  service  of  summons  upon  the  secretary  sufficient.  Flanke 
V.  Cigar  Makers'  International  Union,  27  Misc.  529,  58  Supp.  412. 

The  complaint  will  not  be  dismissed  as  failing  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  merely  because  a  plaintiff 
has  sued  a  foreign  joint-stock  association  as  a  partnership,  the 
objection  being  taken  in  the  first  instance  upon  the  trial.  The 
amendment  will  be  allowed  so  as  to  bring  the  matter  within  §  1919, 
permitting  the  action  against  the  president  or  treasurer  of  a  joint- 
stock  association.  Messier  v.  Schwartzkopf,  35  Misc.  72,  71  Supp. 
241. 
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The  provisions  of  law  relating  to  actions  and  special  proceedings 
against  unincorporated  associations  are  applicable  to  political 
parties  and  to  their  respective  conventions  and  committees,  and 
they  may  be  brought  into  court  by  actions  against  their  officers  as 
prescribed  by  §  1919.  Brown  v.  Cole,  54  Misc.  278,  citing 
Ehlinghousen  v.  Worth  Club,  4  Abb.  N.  C.  300;  People  ex  rel. 
Coffey  V.  Democratic  Gen.  Com.,  52  App.  Div.  170,  164  K  Y. 
335. 

It  is  further  held  in  Brown  v.  Cole  that  the  action  may  be 
brought  against  the  chairman  and  not  against  the  association  itself, 
and  this  is  authorized  by  express  provisions  and  precedents  in 
numerous  actions  so  brought,  citing  Hathaway  v.  American  Min- 
ing Stock  Ex.,  31  Hun,  575. 

Complaint  by  President  of  Unincorporated  Association. 
SUPREME  COURT— Sullivan  County. 


Harriet  M.  Lewis,  as  President  of  the  Sulli- 
van County  Ladies'  Soldiers'  and  Sailors' 
Monument  Association, 


Sarah  B.  Charles  and  Amelia  C.  Neweomb. 


-Adapted  from  161  N.  Y.  353. 


The  plaintiff  herein  by  T.  F.  Bush,  her  attorney,  respectfully 
alleges : 

1st.  That  she  is  the  president  of  the  Sullivan  County  Ladies' 
Soldiers'  and  Sailors'  Monument  Association,  which  is  an  unincor- 
porated association  consisting  of  seventy  or  more  persons,  the  sole, 
and  only  object  of  which  is  and  has  been  to  raise  funds  through  the 
co-operation  and  united  efforts  of  its  members,  by  way  of  membership 
fees,  voluntary  contributions,  sociables,  concerts,  fairs,  etc.,  for  the 
purpose  of  erecting  and  maintaining  in  said  county  a  soldiers'  and 
sailors'  monument.  That  said  association  was  formed  on  or  about 
the  14th  day  of  September,  1892,  by  the  election  of  Margaret  Horton, 
as  president,  and  this  defendant  Sarah  B.  Charles,  as  secretary  and 
treasurer,  and  by  the  election  of  several  vice-presidents  and  other 
officers.  That  at  a  regular  meeting  of  said  association  held  on  the 
17th  day  of  January,  1893,  the  offices  of  secretary  and  treasurer  were 
separated  and  the  defendant,  Sarah  B.  Charles,  was  removed  from 
the  office  of  secretary  and  Mary  L.  Tucker  was  elected  as  secretary 
in  her  place  and  stead,  and  has  been  acting  as  such  secretary  ever 
since  said  date  and  is  still  the  secretary  of  said  association.  That 
Margaret  Horton  continued  to  be  the  president  of  said  association 
and  this  defendant,  Sarah  B.  Charles,  continued  to  be  the  treasurer 
thereof,  until  they  were  removed  from  said  offices  respectively,  at  a 
regular  meeting  of  the  association  which  was  held  on  the  31st  day  of 
January,  1893.     That  at  a  regular  meeting  of  said  association  held 
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on  the  7th  day  of  February,  1892,  due  notice  of  the  election  having 
been  given  to  all  the  members  thereof,  Harriet  M.  Lewis,  the  plaintiff 
herein,  was  duly  elected  president  of  said  association,  and  Serena 
Newkirk  was  duly  elected  as  treasurer,  and  both  immediately  entered 
upon  and  have  continued  to  discharge  the  duties  of  said  ofiBces  re- 
spectively. 

2d.  The  plaintiff  further  alleges  upon  information  and  belief 
that  during  the  time  the  defendant,  Sarah  B.  Charles,  filled  the  said 
office  of  secretary,  she  had  in  her  custody  as  such  secretary  the 
records  and  papers,  belonging  to  the  association,  including  lists  of 
names  of  members,  and  of  subscribers  and  contributors  to  the  common 
funds,  showing  the  amount  subscribed,  contributed  and  paid  by  each. 
Also  had  in  her  custody  and  charge  while  she  filled  the  office  of 
treasurer,  as  aforesaid,  money  belonging  to  said  association  amounting 
to  about  the  sum  of  fifteen  hundred  dollars  more  or  less;  the  exact 
sum  plaintiff'  is  unable  to  state  for  the  reason  that  said  defendant 
Sarah  B.  Charles  refused,  and  still  refuses  to  give  any  information  to 
said  association  concerning  the  same. 

3d.  The  plaintiff  further  alleges  upon  information  and  belief, 
that  immediately  after  said  defendant  Sarah  B.  Charles  was  removed 
from  said  office  of  secretary,  and  Mary  L.  Tucker  was  elected  as 
secretary  in  her  place  and  stead  as  aforesaid,  she  was  required  by  said 
association  to  deliver  to  said  successor  all  the  records,  books  and 
papers  of  every  kind  pertaining  to  said  office,  which  she  refused  and 
still  refuses  to  do.  That  immediately  after  said  defendant  Sarah  B. 
Charles  was  removed  from  said  office  of  treasurer,  and  Serena  New- 
kirk was  elected  as  treasurer  in  her  place  and  stead,  she  was  re- 
quired by  said  association  to  render  an  account  of  all  money  which 
she  had  received  as  such  treasurer  and  to  forthwith  pay  over  to  her 
said  successor  in  said  office  all  such  money,  and  the  same  was  per- 
sonally demanded  of  her  by  said  Serena  Kewkirk  pursuant  to  a  resolu- 
tion duly  passed  by  said  association,  which  was  personally  served  on 
her.  That  said  defendant  Sarah  B.  Charles  refused  and  still  refuses 
to  render  to  the  association  such  account,  or  to  pay  over  to  her  said 
successor  in  office,  or  to  the  said  association,  any  of  said  money,  but 
wrongfully  and  unlawfully  withholds  the  same. 

'  4th.  The  plaintiff  further  alleges  upon  information  and  belief, 
that  the  defendant  Amelia  C.  Newcomb,  wrongfully  and  unlawfully 
conspiring  with  her  co-defendant  herein  to  deprive  the  said  associa- 
tion of  the  said  money,  and  of  all  the  books  and  papers  belonging  to 
it  and  which  have  been  wrongfully  withheld  by  the  defendant  Sarah 
B.  Charles  as  aforesaid,  has  obtained  from  her  said  co-defendant  the 
said  money  and  all  thereof  which  was  in  the  hands  of  said  ex-treasurer 
of  said  association  and  all  of  said  books  and  papers.  And  that  these 
defendants  have  unlawfully  appropriated  and  converted  the  said 
money  to  their  own  use,  and  are  wrongfully  and  unlawfully  with- 
holding from  the  association  the  said  books  and  papers. 

Wherefore,  the  plaintiff  prays  the  judgment  of  this  court  that  the 
defendant  Sarah  B.  Charles  render  an  account  of  all  money  so  re- 
ceived by  her  as  treasurer  of  said  association,  showing  from  whom 
each  item  was  received,  and  that  the  plaintiff  have  a  judgment 
against  the  defendants  for  the  amount  thereof  with  interest  and  with 
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costs  and  disbursements  of  this  action.  Also  requiring  defendants  to 
surrender  and  deliver  to  the  plaintiff,  or  to  the  proper  officer  of  the 
said  association  who  is  entitled  to  the  custody  of  the  same,  all  of  such 
books  and  papers,  including  subscription  lists  or  names  of  subscribers 
and  contributors  to  the  fund  of  the  association  and  its  membership 
list. 

And  for  such  other  or  further  relief  in  the  premises  as  may  be 
just  and  equitable.  T.  E.  BUSH, 

Plaintiff's  Attorney. 
ARTICLE   II. 

EFFECT  OF  DEATH  OF  PABTY,  OB  OF  MISNOMER. 

§  1920.   Proceedings  in  case  of  death,  etc.,  2010. 

§  1924.    When  objection  of  misnomer,  etc.,  of  parties  not  available,  2010. 

§   1920.   ProceedingB  in  case  of  death,  etc. 

The  death  or  legal  incapacity  of  a  member  of  the  association  does  not  af- 
fect an  action  or  special  proceeding,  brought  as  prescribed  in  the  last  section. 
If  the  officer,  by  or  against  whom  it  is  brought,  dies,  is  removed,  resigns,  or 
becomes  otherwise  incapaciated,  during  the  penedency  thereof,  the  court  must 
make  an  order,  directing  it  to  be  continued  by  or  against  his  successor  in  office, 
or  any  other  officer,  by  or  against  whom  it  might  have  been  originally  com- 
menced. 

§  1924.  When  objection  of  misnomer,  etc.,  of  partiea  not  avail- 
able. 

Section  1813  of  this  act  applies  to  an  action  brought,  as  prescribed  in  the 
last  section  but  one,  against  the  members  of  any  association,  which  keeps  a 
book  for  the  entry  of  changes  in  the  membership  of  the  association,  or  the 
ownership  of  its  property;  and  to  each  book  so  kept. 

AETICLE    III. 

EFFECT  OF  JUDGMENT. 

§    1921.   Effect  of  judgment;  execution  thereupon. 

In  such  an  action,  the  officer  against  whom  it  is  brought  cannot  be  arrested; 
and  a  judgment  against  him  does  not  authorize  an  execution  to  be  issued 
against  his  property,  or  his  person;  nor  does  the  docketing  thereof  bind  his 
real  property,  or  chattels  real.  Where  such  a  judgment  is  for  a  sum  of  money, 
an  execution  issued  thereupon  must  require  the  sheriff  to  satisfy  the  same  out 
of  any  personal  or  real  property  belonging  to  the  association,  or  owned,  jointly 
or  in  common,  by  all  the  members  thereof. 

See  National  Bank  of  Schuylerville  v.  Vanderwerker,  74  N.  Y. 
234,  cited  under  §  1919,  on  points  involved  in  this  section  as 
well  as  that  under  which  it  is  cited.  'No  judgment  goes  against 
the  treasurer  individually;  he  cannot  be  arrested;  no  execution 
can  be  issued  upon  the  judgment  against  his  property  or  person ; 
it  does  go  against  the  personal  property  of  the  association  only. 
Duncan  v.  Jones,  32  Hun,  12.  A  judgment  against  three  indi- 
viduals, with  the  title  "  trustees  "  added  to  their  names,  is  not  a 
judgment  against  the  unincorporated  society  of  which  they  are 


UNINCOEPOEATED  ASSOCIATION,  ACTION  BY  OE  AGAINST.       2011. 

trustees,  even  if  the  subject  of  the  suit  affects  such  society.  To 
recover  a  judgment  against  an  unincorporated  association,  the 
action  must  be  against  the  president  or  treasurer  as  such,  and  the 
execution  must  require  the  sheriff  to  satisfy  it  out  of  any  personal 
property  belonging  to  the  association.  Bruns  v.  Kane,,  12  Civ. 
Pro.  E.  86. 

A  warrant  of  attachment  issued  to  a  sheriff  in  an  action  brought 
against  a  defendant,  as  president  of  a  joint-stock  association, 
whose  members  are  residents  of  France,  directing  him  to  attach 
"  so  much  of  the  property  within  your  county  which  the  defendant 
has,  or  may  have  at  any  time  before  final  judgment  in  this  action," 
cannot  be  sustained,  as  the  attachment  runs  against  the  property  of 
the  president  of  the  association  only,  and  as  he  has  no  title  to  any 
of  the  property  of  the  association,  and  as  the  execution  must  follow 
the  attachment,  no  execution  could  issue  in  the  action  which  would 
authorize  the  sheriff  to  take  any  property  belonging  to  the  associa- 
tion, or  which  was  owned  jointly  or  in  common  by  all  of  its 
members.  No  debt  of  the  president  being  sued  upon,  an  attach- 
ment against  his  property  could  not  issue.  Mertz  v,  Fenouillet, 
13  App.  Div.  223,  43  Supp.  217. 

AETICLE    IV. 

SUBSEQUENT  ACTION  AGAINST  MEHBEItS,  AND  STATUTE  OF 

LIMITATIONS. 

§1922.   Subsequent  action  against  members,  2011. 

§  1923-    This  article  permissive ;  effect  upon  statute  of  limitations,  2012. 
§    1922.   Subsequent  action  against  members. 

Where  an  action  has  been  brought  against  an  officer,  or  a  counterclaim  has 
been  made,  in  an  action  brought  by  an  officer,  as  prescribed  in  the  last  three 
sections,  another  action,  for  the  same  cause,  shall  not  be  brought  against  the 
members  of  the  association,  or  any  of  them,  until  after  final  judgment  in  the 
first  action,  and  the  return,  wholly  or  partly  unsatisfied  or  unexecuted,  of  an 
execution  issued  thereupon.  After  such  a  return,  the  party  in  whose  favor 
the  execution  was  issued,  may  maintain  an  action,  as  follows: 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recovering  upon  a  counter- 
claim, he  may  maintain  an  action  against  the  members  of  the  association,  or, 
in  a  proper  case,  against  any  of  them,  as  if  the  first  action  had  not  been 
brought,  or  the  counterclaim  had  not  been  made,  as  the  case  requires ;  and  he 
may  recover  therein,  as  part  of  his  damages,  the  costs  of  the  first  action,  or  so 
much  thereof  as  the  sum,  collected  by  virtue  of  the  execution,  was  insufficient 
to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not  within  subdivision  first  of 
this  section,  he  may  maintain  an  action,  to  recover  the  sum  remaining  un- 
collected, against  the  persons  who  composed  the  association,  when  tiie  action 
against  him  was  commenced,  or  the  survivors  of  them. 
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But  this  section  does  not  aflFeet  the  right  of  the  person,  in  whose  favor  the 
judgment  in  the  first  action  was  rendered,  to  enforce  a  bond  or  undertaking, 
given  in  the  course  of  the  proceedings  therein. 

§  1923.  TMs  article  permissive;  effect  upon  statute  of  limita- 
tions. 

This  article  does  not  prevent  an  action  from  being  brought  by  or  against  all 
the  members  of  an  association,  except  as  prescribed  in  the  last  section.  Where 
an  action  is  brought  against  the  members  of  the  association,  as  prescribed  in 
subdivision  first  of  the  last  section,  the  time  between  the  commencement  of  the 
action  by  or  against  the  oflScer,  and  the  return  of  the  first  execution  issued 
upon  the  final  judgment  rendered  therein,  is  not  a  part  of  the  time  limited  by 
law,  for  the  commencement  of  the  second  action. 

In  Park  v.  Spaulding,  10  Hun,  128,  it  was  held  that  the  mem- 
bers of  a  club  formed  for  social  and  recreative  purposes,  assuming 
a  name,  under  which  they  incur  liabilities,  may  be  sued  jointly 
for  such  indebtedness,  and  each  continues  liable  so  long  as  he 
remains  a  member  and  until  he  notifies  those  dealing  with  it  of 
his  withdrawal.  This  holding,  however,  criticised  in  Flagg  v. 
Swift,  25  Hun,  623,  where  it  is  held,  that  when  an  unincorporated 
association,  consisting  of  seven  or  more  members,  has  been  formed, 
and  has  adopted  by-laws  and  elected  a  treasurer,  an  action  cannot 
be  maintained  against  the  individual  members  thereof,  upon  a 
debt  due  from  the  association,  unless  an  action  has  been  first 
brought  against  its  president  or  treasurer  under  this  section,  citing 
Witherhead  v.  Allen,  4  Abb.  Ct.  App.  Dec.  628,  and  4  Abb.  N.  C. 
300,  supra,  on  the  point.  In  Humbert  v.  Aheel,  7  Civ.  Pro.  R. 
417,  the  latter  case  is  distinguished,  and  it  is  held  that  a  person 
having  a  claim  against  an  unincorporated  association  may  bring 
an  action  against  the  members  thereof  without  first  suing  the 
association.  A  judgment  against  the  president  of  the  association 
does  not  preclude  individual  members  sued  for  the  debt  from 
contesting  their  liability.  Allen  v.  Clarh,  65  Barb.  563.  The 
members  are  individually  liable  for  the  debts  of  the  association. 
Moore  v.  Brink,  4  Hun,  402. 

The  right  to  maintain  an  action  against  the  members  of  an 
unincorporated  association  without  first  obtaining  a  judgment 
against  the  association  is  expressly  given  by  §  1923,  and  it  is  not, 
therefore,  necessary  for  the  plaintiff,  as  a  condition  to  the  mainte- 
nance of  such  action,  to  first  bring  suit  against  the  association's 
president  and  treasurer.  Schwartz  v.  WecMer,  49  St.  Hep.  145, 
20  Supp.  861,  2  Misc.  67,  23  Civ.  Pro.  R.  21,  following  Humbert 
V.  Aheel,  7  Civ.  Pro.  E.  417 ;  Hudson  v.  Spaulding,  6  N.  Y.  Supp. 
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877,  and  not  following  Flagg  v  Swift,  25  Hun,  623.  A  creditor 
at  his  option  may  sue  the  associates  without  first  bringing  his 
action  against  the  president  or  treasurer.  Winchester  v.  Coleman, 
45  St.  Kep.  217,  5  N.  Y.  Supp.  394. 

The  judgment  recovered  does  not  bind  the  property  of  an  officer 
of  an  association,  and  the  execution  issued  must  require  the  sheriff 
to  satisfy  it  out  of  any  personal  property  belonging  to  the  associa- 
tion or  owned  jointly  or  in  common  by  all  the  members  thereof, 
but  must  omit  any  direction  respecting  real  property.  The  plain- 
tiff, however,  is  not  bound  to  sue  the  officer,  for  §  1923  provides 
that  he  may,  in  the  first  instance,  bring  his  action  against  all  the 
members  of  the  association.     McGabe  v.  Ooodfellow,  133  N.  Y.  90. 

Under  §§  1922  and  1923  the  creditor  at  his  option  may  sue  the 
associates  without  bringing  his  action  against  the  president  or 
treasurer.  The  legislative  intent  is  still  to  preserve  and  not  to 
destroy  the  original  difference  between  corporations  and  joint  stock 
associations.  People  ex  rel.  Winchester  v.  Coleman,  133  N.  Y. 
279-286.  The  court  says  that  the  mode  of  procedure  which  ex- 
isted at  the  time  the  decision  in  Witherhead  v.  Allen,  4  Abb.  Ct. 
App.  Dec.  628,  has  been  modified  by  these  sections. 

The  president  of  an  unincorporated  association  of  more  than 
seven  members,  and  the  members  thereof,  may  be  joined  as  parties 
defendant  in  an  action  to  recover  damages  for  a  conspiracy  and 
combination  to  injure  the  plaintiffs,  where  the  individual  defend- 
ants are  charged  with  personal  wrongdoing.  Sections  1919  to 
1924  are  not  intended  to  give  a  member  of  such  an  association  any 
greater  immunity  from  suit  on  his  obligations  than  he  would  have 
were  the  association  a  corporation  and  he  a  stockholder  thereof. 
The  same  principle  is  applicable  to  the  torts  of  the  association, 
citing  Phillips  v.  Wait,  30  N.  Y.  78 ;  April  v.  Baird,  32  App.  Div. 
226,  52  Supp.  973. 
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§§  1651-1659. 
Article. 

L  What  constitutes  waste,  2015. 

n.  Bt  whom  and  when  action  maintained,  2018. 

§  1652.  Action  by  heir,  devisee  or  grantor  of  reversion,  2019. 

§  1653.   Id.;  by  ward  against  guardian,  2019. 

§  1654.  Id.;  by  grantee  of  real  property  sold  under  execution, 

2019. 
§  1656    Action  against  joint  tenant  or  tenant  in  common,  2019. 

III.  Against  whom  action  lies  and  defences,  2024. 

§  1651.    Who  liable  to  action  for  waste,  2024. 

IV.  Injunction  to  eesteain  waste,  2029. 

§1681.  Defendant,  how  prevented  from  committing  waste,  etc., 

2029. 
§  1442.    Order  to  prevent  waste,  when  and  how  applied  for,  202^. 

V.  Judgment,  2033. 

§  1655.  Judgment  in  action  against  tenant  of  particular  estate, 

2033- 
VI.  Miscellaneous  fbotisions  as  to  waste,  2033. 

§  1657.  Id.;  interlocutory  judgment  for  partition,  2033. 

\  1658.  Id. ;  damages  to  be  deducted  from  defendant's  share,  2033. 

§  1659.    View,  when  not  necessary,  when  and  how  made,  2033. 

VII.  Measuee  of  damages,  2034. 

BEC.                    CODE   SECTIONS   AND   WHERE   FOUND.  ^t_  p^Qj, 

1442.  Order  to  prevent  waste;  when  and  how  applied  for 4  2029 

1651.  Who  liable  to  action  for  waste 3  2024 

1652.  Action  by  heir,  devisee,  or  grantor  of  reversion 2  2019 

1653.  Id. ;  by  ward  against  guardian 2  2019 

1654.  Id. ;  by  grantee  of  real  property,  sold  under  execution 2  2019 

1655.  Judgment  in  action  against  tenant  of  particular  estate. ...  5  2033 

1656.  Action  against  joint  tenant  or  tenant  in  common 2  2019 

1657.  Id. ;  interlocutory  judgment  for  partition 6  2033 

1658.  Id.;  damages  to  be  deducted  from  defendant's  share 6  2033 

1659.  View;  when  not  necessary;  when  and  how  made 6  2033 

1681.  Defendant;  how  prevented  from  committing  waste 4  2029 

PRECEDENTS. 

Complaint ;  action  by  judgment  creditor 3  2028 

Complaint ;  action  by  tenant  in  common 3  2026 

Complaint;  action  against  tenant 3  2027 

Hx  parte  injunction  order  restraining  waste 4  2032 

*  Yool's  Essay  on  Waste,  London,  1863,  seems  to  be  the  only  text-book  ex- 
clusively devoted  to  the  subject.  See,  however,  American  and  English  En- 
cyclopEcdia  of  Law,  title  "  Waste,"  and  Cyclopaedia  of  Law ;  also  Works  on 
Beal  Estate. 

[2014] 
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AETICLE    I. 

WHAT   CONSTITUTES  WASTE. 

Waste  is  any  permanent  or  lasting  injury  done  or  permitted  to 
be  done  by  the  bolder  of  the  particular  estate  to  the  inheritance 
or  to  the  prejudice  of  any  one  who  has  an  interest  in  the  inheri- 
tance.    Cooley  on  Torts,  392. 

Tenants  for  life  are  bound  not  to  commit  waste  or  destruction 
of  an  estate,  voluntary  or  permissive,  and  are  bound  to  take 
proper  care  so  as  to  prevent  deterioration  from  neglect  or  decay; 
otherwise  they  may  have  to  respond  in  damages  even  for  waste 
committed  by  a  stranger  and  may  be  stopped  by  injunction. 
G€rard's  Title  to  Eeal  Estate,  page  137. 

Although,  under  the  Code,  the  former  technical  action  of  waste 
is  abolished,  the  general  provisions  of  the  Eevised  Statutes  regard- 
ing such  former  suits  remain  in  force  and  apply  to  an  action  in 
the  nature  of  waste  brought  under  the  Code  There  are  two 
kinds  of  actionable  waste,  either  "  negligent  waste  "  or  "  wanton 
or  malicious  waste."  The  action  for  either  kind  is  maintainable 
at  once  after  its  commission,  and  the  theory  of  the  action  is  to 
compel  the  wrongdoer  to  make  satisfaction  equivalent  to  a  restora- 
tion of  the  premises  to  their  previous  condition.  The  inquiry 
is  as  to  the  injury  to  the  reversion,  and  good  faith  on  the  tenant's 
part  is  no  defence  where  the  act  amounts  to  waste.  Purton  v. 
Watson,  19  St.  Eep.  6,  2  N.  Y.  Supp.  661. 

In  Donald  v.  Elliott,  11  Misc.  120,  32  Supp.  821,  24  Civ.  Pro. 
E.  190,  Justice  Gaynor  reviews  the  English  statutes  with  refer- 
ence to  waste,  together  with  the  earlier  statutes  in  this  State  down 
to  the  enactment  of  the  Code  of  Procedure.  He  states  the  provi- 
sions of  §§  1651  to  1659  to  be  the  gist  of  three  English  statutes 
and  their  successors  upon  this  subject. 

Under  the  statute,  the  action  being  penal  in  its  character,  the 
plaintiff  was  held  to  strict  proof.  Carrier  v.  Ingalls,  12  Wend. 
70.  Waste  is  whatever  does  a  lasting  damage  to  the  freehold  or 
inheritance.  McCay  v.  Wait,  51  Barb.  225 ;  Jacks  v.  Brownson, 
7  Johns.  227;  McGregor  v.  Brown,  10  N.  Y.  114;  Purton  v.  Wat- 
son, 19  St.  Eep.  6.  Certain  acts  are  injurious  per  se  to  the  inheri- 
tance, as,  for  instance,  the  cutting  of  timber.  McGregor  v. 
Brown,  10  N.  Y.  114.  It  is  said  in  Sarles  v.  Sarles,  3  Sandf.  Ch. 
601,  that  cutting  any  timber  trees  is  waste.  The  rule  laid  down 
in  Robinson  v.  Kime,  70  N.  Y.  147,  is  that  felling  trees  for  sale 
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by  a  tenant  for  life,  to  the  injury  of  a  reversion,  is  waste.  A  ten- 
ant cannot  cut  timber  for  selling  or  just  before  the  expiration  of 
his  lease  Kidd  v.  Dennison,  6  Barb.  9.  It  is  waste  for  a  tenant 
to  cut  wood  to  burn  brick  for  sale,  where  he  has  covenanted  not 
to  commit  waste  of  wood  or  timber,  or  not  to  cut  down  or  carry 
away  more  than  is  actually  used  on  the  farm.  A  tenant  may  cut 
down  so  much  timber  as  may  be  necessary  for  fuel,  but  not  to 
carry  off  for  sale  or  use  elsewhere.  Rutherford  v.  Aiken,  2  T.  & 
C.  281 ;  Van  Deusen  v.  Young,  29  N.  Y.  9. 

In  parts  which  are  new  and  covered  with  forest  the  tenant  has 
been  allowed  to  cut  and  sell  timber  for  the  purpose  of  fitting  the 
land  for  cultivation.  Jackson  v.  Brownson,  1  Johns.  227 ;  Harder 
V.  Harder,  26  Barb.  409;  Kidd  v.  Dennison,  6  Barb.  9.  Where 
the  tenant  has  the  right  to  cut  in  the  exercise  of  good  husbandry, 
any  encroachment  on  what  ghould  be  left  as  a  provision  for  fire- 
wood and  refuse  is  waste.  People  v.  Davison,  4  Barb.  109.  Cut- 
ting and  carrying  away  timber  from  his  ward's  land  by  a  guardian 
is  waste  unless  it  is  required  for  the  repair  of  fences  or  buildings, 
or  unless  good  husbandry  requires  its  removal.  Terry  v.  Black, 
1  T.  &  C.  42;  s.  c,  58  N.  Y.  185.  In  considering  whether  trees 
are  ornamental  on  the  question  of  waste  it  is  important  to  con- 
sider whether  they  have  been  treated  as  such  by  the  owner  of  the 
premises.  Hawley  v.  Woolverton,  5  Paige,  522.  The  English 
doctrine  with  regard  to  waste  is  said  to  be  now  modified,  and  the 
question  is,  was  it  good  husbandry  and  justified  by  the  usage  of 
the  place  ?  Kidd  v.  Dennison,  6  Barb.  9 ;  Sarles  v.  Sarles,  3 
Sandf.  Ch.  601 ;  McGregor  v.  Brown,  10  N.  Y.  114.  Waste  is  an 
improper  destruction,  or  material  alteration,  or  devastation  of  the 
freehold,  or  of  other  things  forming  an  essential  part  of  it,  done 
or  suffered  by  a  person  rightfully  in  possession  as  tenant,  or  having 
but  a  partial  estate,  like  a  mortgagor.  It  is  not  waste  for  a  tenant 
of  nursery  grounds,  entering  subsequent  to  a  mortgage,  to  remove 
and  sell  in  good  faith  and  in  the  usual  course  of  business  growing 
nursery  stock,  if  done  before  foreclosure  is  begun,  and  not  in 
apprehension  of  foreclosure,  or  for  the  purpose  of  injury  to  the 
freehold  or  the  security,  nor  to  continue  to  do  so  after  foreclosure 
begun  if  a  plaintiff  does  not  obtain  the  appointment  of  a  receiver. 
Hamilton  v.  Austin,  36  Hun,  138.  Cutting  firewood  for  men 
working  on  farm  is  said  in  3  Sandf.  Ch.  601,  supra,  to  be  waste. 

No  title  to  timber  can  be  acquired  as  against  a  mortgagee  by 
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wrongful  and  fraudulent  acts  of  waste.  Farrington  v.  Birdsell,  5 
Week.  Dig.  421.  A  lessee,  in  the  absence  of  express  permission 
from  his  lessor,  is  not  justified  in  making  alterations.  Douglas 
V.  Wiggins,  1  Johns.  Ch  435  The  taking  down  partitions  is 
apparently  an  act  of  waste.  Agate  v.  Lowenhein,  57  N.  Y.  605 ; 
Woiten  v.  Wise,  47  Super.  Ct.  515.  Pulling  down  valuable  build- 
ings is  waste,  but  the  erection  of  a  new  building  is  not.  Winship 
V.  Pitts,  3  Paige,  259.  Where  real  estate  was  devised  to  trustees 
absolutely  and  in  fee,  with  full  power  to  lease  for  the  most  money 
that  could  be  obtained,  and  for  any  term  they  might  think  proper, 
held,  that  they  were  not  guilty  of  waste  in  allowing  a  tenant  to 
pull  down  an  old  building  and  build  a  new  one,  it  appearing  that 
the  resulting  improvement  greatly  benefited  the  property.  N.  Y. 
Dyeing  and  Printing  Establishment  y.  De  Westenherg,  Abb.  Ann. 
Dig.  1886,  page  375.  It  is  waste  to  open  new  mines  to  dig  and 
carry  away  the  soil.  Coates  v.  Cheever,  1  Cow.  460 ;  Livingston 
V.  Reynolds,  2  Hill,  157.  And  where  lands  are  demised  for 
agricultural  purposes  only,  it  is  waste  for  a  tenant  to  work  an  open 
quarry.  Freer  v.  Btotenbur,  2  Keyes,  467.  Where  a  tenant  for 
life  willfully  neglects  to  pay  interest  so  that  a  mortgage  may  be 
foreclosed,  it  is  waste.  Wac^e  v.  MaZZo?/,  16  Hun,  226.  The  usual 
remedy  for  a  mortgagor  against  waste  is  by  injunction.  Brady  v. 
Waldron,  2  Johns.  Ch.  148.  And  when  a  judgment  is  a  lien  upon 
a  single  piece  of  land  and  the  judgment  debtor  is  in  possession,  an 
injunction  is  the  proper  remedy,  at  suit  of  the  judgment  creditor,  to 
restrain  waste  thereon.  VandemarJc  v.  Schoonmaher,  9  Hun,  16. 
See  provisions  of  Code  of  Civil  Procedure,  §  1442,  etc.  An  action 
will  lie  against  the  holder  of  the  equity  for  acts  committed  with 
knowledge  that  they  would  endanger  the  security  of  the  mort- 
gagee, as  cutting  valuable  timber  or  removing  fences.  Van  Pelt  v. 
McGraw,  4  K  Y.  110.  See  Southworth  v.  Vam  Pelt,  3  Barb. 
347.  Where  an  act  was  proper  in  itself,  such  as  turning  a  water- 
course for  the  purpose  of  good  husbandry,  and  the  landlord  lies  by 
for  many  years  till  its  ultimate  results  have  proved  beneficial  to  the 
inheritance,  he  is  not  entitled  to  an  action.  Jackson  v.  Andrews, 
18  Johns.  431.  Plaintiff  may  recover  for  negligent  waste,  as  in 
suffering  building  to  be  burned,  though  the  complaint  charge 
defendant  with  setting  it  on  fire.  Bolinson  v.  Wheeler,  25  IST.  Y. 
252. 

Actions,  Vol.  II  — 137 


2018  WASTE. 

The  right  to  maintain  an  action  of  waste  for  trespasses  given  to 
a  person  seized  of  an  estate  in  remainder  or  reversion  by  the 
Eevised  Statutes^  is  continued  by  the  present  Code,  and  in  an 
action  for  waste  committed  by  a  life  tenant  brought  by  heirs-at- 
law,  and  persons  entitled  under  the  will  of  the  testator,  it  was  held 
that  the  action  was  not  defeated  by  the  claim,  that  there  had  been 
an  equitable  conversion  of  the  property,  conferring  the  right  of 
action  on  the  executors.     Bouton  v.  Thomas,  46  Hun,  6. 

Where  the  life  tenant  of  a  farm  conveys  her  interest  in  the  prop- 
erty, by  a  deed  in  trust  to  secure  the  payment  of  a  sum  of  money 
in  accordance  with  the  conditions  of  a  contract  by  which  it  was  pro- 
vided that  the  grantee  in  the  deed  should  take  possession  of  the 
premises,  collect  and  receive  all  the  rents,  crops  and  profits 
thereof,  until  such  sum  of  money  should  be  paid,  and  then  recon- 
vey  the  premises  to  the  life  tenant,  the  gxantee  is  an  assignee  of  the 
life  tenant  within  the  meaning  of  §  1651  of  the  Code  of  Civil 
Procedure,  designating  persons  against  whom  an  action  for  waste 
will  lie  on  behalf  of  the  parties  entitled  to  the  estate  in  remainder. 
Cole  V.  Bickelhaupt,  64  App.  Div.  6,  71  Supp.  636. 

It  is  clear  that  one  tenant  in  common  may  maintain  an  action 
against  his  co-tenant  in  possession  for  waste  (Code,  §  1656),  or 
for  damages  for  a  sale  or  conversion  of  the  joint  property,  if  it  be 
personal.  Davis  v.  Lottich,  46  N.  Y.  393.  The  term  waste,  when 
applied  to  a  tenant  in  common,  for  life  or  for  years,  has  a  very 
extensive  meaning.  It  includes  the  opening  of  new  mines  upon 
the  land  to  procure  and  carry  away  metals,  coal,  gravel,  stone  or 
the  like.  So  taking  away  the  soil  is  waste,  even  though  the  pur- 
pose is  to  convert  it  into  bricks  for  sale,  and  it  has  been  held  that 
a  tenant  in  common  who  quarries  stone  from  the  common  property 
is  guilty  of  waste.  So,  also,  is  the  taking  of  petroleum  by  one  of 
the  joint  owners  from  the  common  property.  Waste  need  not  con- 
sist of  loss  of  market  value.  It  may  be  an  actionable  injury  in  the 
sense  of  destroying  identity.  Cosgriff  v.  Dewey,  164  IS.  Y.  1, 
affirming  21  App.  Div.  129,  47  Supp.  255. 

AKTICLE    II. 

BT  WHOM  AND  WHEN  ACTION  MAINTAINED. 

%  1652.   Action  by  heir,  devisee  or  grantor  of  reversion,  2019. 
§  1653.  Id.;  by  ward  against  guardian,  2019. 

§  1654.  Id.;  by  grantee  of  real  property  sold  under  execution,  2019. 
§  1656.  Action  against  joint  tenant  or  tenant  in  common,  2019. 
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{   1652.  Action  by  heir,  devisee,  or  grantor  of  reversion. 

An  heir  or  devisee  may  maintain  an  action  for  waste,  committed  in  the  time 
of  his  ancestor  or  testator,  as  -well  as  in  his  own  time.  The  grantor  of  a  rever- 
sion may  maintain  an  action  for  waste,  committed  before  he  aliened  the  same. 

§    1653.   Id.;  by  -nrard  against  guardian. 

Such  an  action  may  also  be  maintained  against  a  guardian  by  his  ward,  either 
before  or  after  the  termination  of  the  guardianship,  for  waste,  committed  upon 
the  real  property  of  the  ward,  during  the  guardianship. 

§    1654.   Id.;  by  grantee  of  real  property  sold  under  execution. 

Where  real  property  is  sold  by  virtue  of  an  execution,  the  person,  to  whom 
a  conveyance  is  executed  pursuant  to  the  sale,  may  maintain  an  action  for 
waste,  committed  thereon  after  the  sale,  against  the  person,  who  was  then  in 
possession  of  the  property. 

§    1656.   Action  against  joint  tenant  or  tenant  in  common. 

An  action  for  waste  may  also  be  maintained,  by  a  joint  tenant  or  tenant  in 
common,  against  his  co-tenant,  who  commits  waste  upon  the  real  property  held 
in  joint  tenancy  or  in  common.  If  the  plaitiff  recovers  therein,  he  is  entitled, 
at  his  election,  either  to  a  final  judgment  for  treble  damages,  as  specified  in 
the  last  section,  or  to  have  partition  of  the  property,  as  prescribed  in  the  next 
two  seiftions. 

(See  provisions  of  §  1665.) 

People  may  bring  action  to  restrain  waste  on  lands  in  forest 
preserve.  Section  280,  chapter  31,  General  Laws.  Loan  com- 
missioners may  bring  action  to  restrain  waste  on  mortgaged  prem- 
ises. Section  33,  chapter  150,  Laws  1837.  Land  sold  for  taxes 
shall  not  be  despoiled  and  occupant  or  other  person  may  be 
restrained.    Tax  Law,  1896,  chapter  908,  §  129,  General  Laws. 

A  person  having  a  vested  remainder  in  land  may  maintain  an 
action  for  waste  against  one  holding  the  life  estate.  Williams  v. 
Peahody,  8  Hun,  271.  As  the  reversioner  cannot  bring  trespass 
or  ejectment  against  a  tenant  so  long  as  the  tenancy  continues,  he  is 
not  debarred  from  his  remedy  at  law  or  in  equity  for  waste  because 
the  proceeding  may  involve  the  determination  of  a  disputed  title. 
Robinson  v.  Kime,  70  N.  T.  147.  He  need  not  wait  till  the 
expiration  of  the  tenancy  to  bring  his  action.  Agate  v.  Lowenbein, 
57  ]Sr.  Y.  605  ;  Robinson  v.  Wheeler,  25  K  Y.  252.  An  action  for 
waste  can  be  maintained  by  the  grantee  of  the  reversioner  against 
the  assignee  or  sub-tenant  of  the  tenant  for  life.  Rutherford  v. 
Aiken,  2  T.  &  C.  281.  Owner  of  an  intervening  estate  for  life 
or  for  years  is  not  a  necessary  plaintiff  in  an  action  for  waste  for 
injury  to  inheritance  by  cutting  timber,  but  no  damages  can  be 
recovered  in  such  action  for  injury  to  life  tenant ;  he  may  bring  a 
separate  action.  Van  Deusen  v.  Young,  29  N".  Y.  9.  It  was  said 
in  Peterson  v.  Clark,  15  Johns.  205,  that  only  the  person  having 
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the  next  immediate  estate  of  inheritance  in  reversion  or  remainder 
can  maintain  an  action  for  waste,  and  a  person  having  an  expectant 
interest  in  land  less  than  an  inheritance  cannot  maintain  it.  An 
action  by  a  landlord  against  a  tenant  to  recover  damages  for  the 
removal  of  partitions  is  analogous  to  the  former  action  for  waste, 
and  plaintiff  must  show  an  injury  to  freehold  and  reversion ;  that 
is,  to  his  own  estate.  Aberle  v.  Fagan,  42  Super.  Ct.  217.  An 
action  lies  by  the  mortgagee  for  waste  against  the  mortgagor  or 
his  grantee.  Ensign  v.  Colhurn,  11  Paige,  503;  Vam,  Pelt  v. 
McGraw,  i  IST.  Y.   110. 

Under  the  Revised  Statutes  a  person  seized  in  remainder  or 
reversion  had  the  right  to  maintain  an  action  of  waste  for  any 
injury  done  to  the  inheritance,  notwithstanding  any  intervening 
estate  for  life  or  for  years,  and  this  right  is  continued  by  the  Code. 
Bouton  V.  Thomas,  10  St.  Rep.  827.  A  person  must  be  seized  of 
estate  in  remainder  or  reversion  in  order  to  maintain  an  action  for 
waste  for  injury  to  the  inheritance,  where  there  is  an  intervening 
estate  for  life.  Woodruff  v.  Cooh,  47  Barb.  304.  A  reversioner 
may  recover  for  waste  by  a  tenant  although  after  its  commission 
be  alienate  the  estate  and  have  no  interest  therein  at  the  time  of 
suit  brought.  Robinson  v.  Wheeler,  25  'N.  Y.  252.  A  judgment 
creditor  having  no  specific  lien  cannot  maintain  an  action  for 
waste.  Lanning  v.  Carpenter,  48  N.  Y.  408.  As  to  right  to  an 
injunction  after  sale,  see  VandemarJc  v.  Schoonmaher,  9  Hun, 
216.  It  seems  that  a  person  having  interest  in  the  premises  may 
maintain  the  action.  Lee  v.  Whallon,  20  Week.  Dig.  366.  The 
owner  and  one  who  has  contracted  to  purchase  are  necessary  par- 
ties to  an  action  for  waste  against  the  lessee.  Kidd  v.  Dennison, 
6  Barb.  9.  A  contract  to  purchase  upon  the  performance  of  acts 
to  be  done  by  the  purchaser  gives  no  right  to  enter  and  commit 
waste.  Cooper  v.  Stover,  9  Johns.  331.  It  is  not  necessary  to 
show  the  defendant's  primary  motive  in  committing  waste  was  to 
injure  plaintiff's  security.  It  is  enough  that  defendant  acted  with 
a  full  knowledge  of  the  circumstances,  though  primarily  with  a 
view  to  his  own  emolument.  Van  Pelt  v.  McGraw,  4  N.  Y.  110. 
Section  1925,  etc.,  gives  an  action  to  prevent  waste  of  public  lands. 

A  purchaser  on  execution  is  entitled  to  the  proceeds  of  waste 
after  sale  and  before  time  to  redeem  if  there  is  no  redemption. 
Boyd  V.  Hoyi,  5  Paige,  65.  A  party  who  redeems  land  sold  on 
execution,  after  receiving  the  sheriff's  deed,  can  maintain  waste 


WASTE.  2021 

against  any  person  who,  intermediate  the  sale  and  sheriff's  deed, 
cuts  and  takes  timber  from  the  premises.  So  held  where  the  party 
who  bid  off  the  premises  at  the  sheriff's  sale  cut  and  carried  away 
the  timber  with  the  consent  of  the  judgment  debtor,  who  was  in 
possession.  Thomas  v.  Crofut,  14  JST.  Y.  474.  It  is  held  in  Potter 
V.  Cromwell,  40  N.  Y.  287,  that  where  the  purchaser  of  real  estate 
upon  sale  under  execution,  intermediate  the  sale  and  the  sheriff's 
deed,  severs  anything  from  the  realty,  he  is  liable  for  its  value  only 
to  the  person  who  eventually  receives  the  sheriff's  deed. 

A  statutory  guardian  has  no  right  to  commit  or  permit  waste. 
Torry  v.  Black,  1  T.  &  C.  42,  affirmed,  58  JST.  Y.  185.  But  the 
fact  that  the  avails  of  the  timber  cut  were  applied  to  the  support 
of  the  ward  may  be  pleaded  as  a  partial  defence.  Holbrook  v. 
Wells,  8  Week.  Dig.  391.  An  action  for  waste  will  lie  by  one 
co-tenant  in  common  against  his  co-tenant  who  cuts  and  removes 
timber,  which  is  the  chief  value  of  the  land,  and  converts  it  to  his 
own  use.     Elwell  v.  Burnside,  44  Barb.  447. 

An  action  upon  a  covenant  against  waste  may  be  maintained 
for  waste  committed  by  the  assignee  of  the  tenant,  but  not  by  a 
landlord  against  his  tenant  for  waste  committed  by  an  assignee  of 
the  tenant  who  was  in  exclusive  possession  of  the  premises. 
Donald  v.  Ellioit,  11  Misc.  120,  32  Supp.  821,  66  St.  Rep.  218, 
24  Civ.  Pro.  E.  190. 

Where  an  instrument,  termed  a  lease,  gave  to  the  lessee  "  the  sole 
and  exclusive  right  of  entering  in  and  upon  the  lands  *  *  * 
for  the  purpose  of  quarrying,  cutting,  crushing  and  removing  stone, 
for  the  term  of  ten  years  *  *  *  but  not  to  hold  possession  of 
any  part  of  said  lands  for  any  other  purpose,"  held,  that  it  gave  to 
the  lessees  no  title  to  the  stone,  save  to  so  much  thereof  as  they 
should  quarry  and  remove  within  the  term  specified;  that  what 
they  did  not  quarry  and  sever  from  the  land,  remained  the  property 
of  the  owner  of  the  fee;  and  that,  therefore,  the  lessee  could  not 
maintain  an  action  to  recover  the  value  of  stone  unlawfully  quar- 
ried and  taken  from  the  land  by  a  third  person.  It  seems,  that  in 
such  case  the  trespass  would  be  an  infringement  upon  the  rights  of 
the  lessees  for  which  they  could  recover  such  damages  as  they  could 
show  they  had,  in  fact,  sustained.  The  doctrine  that  a  tenant  for 
life  or  years  is  bound  to  answer  to  the  owner  for  any  waste,  even 
though  it  be  the  act  of  a  stranger,  applies  only  when  an  actual 
tenancy  exists,  giving  the  lessee  the  right  of  possession,  not  where 
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a  mere  incorporeal  hereditament  is  transferred.  Where,  as  in  this 
case,  the  lessor  retains  the  right  to  and  remains  in  possession,  the 
lessee  incurs  no  implied  obligation  to  protect  the  premises  from 
trespassers,  and  is  liable  only  for  his  own  acts.  Baker  v.  Hart, 
123  ]Sr.  Y.  470,  26  Abb.  N.  C.  194,  34  St.  Eep.  102,  reversing 
52  Hun,  363,  24  St.  Eep.  362. 

A  complaint  was  dismissed  in  an  action  for  permissive  waste  on 
examination  of  the  evidence.     Eysaman  v.  Small,  15  Supp.  288. 

An  action  may  be  maintained  by  a  mortgagee  to  restrain  the 
removal  of  hand-painted  canvases  which  are  firmly  cemented  to  the 
ceiling  of  the  mortgaged  premises  where  the  property  is  heavily 
mortgaged  and  their  removal  would  render  the  security  inadequate. 
Cahn  V.  Hewsey,  8  Misc.  384,  59  St.  Eep.  868,  29  Supp.  1107, 
31  Abb.  N.  C.  387. 

Persons  to  whom  lands  have  been  devised  in  trust  may  maintain 
an  action  for  trespass  causing  injury  to  the  inheritance  notwith- 
standing the  premises  are  in  the  possession  of  a  tenant  under  a 
lease.  The  erection  and  maintenance  of  an  elevated  railway  is 
such  a  trespass.  Mortimer  v.  Manhattan  Elevated  B.  B.,  Co.,  29 
St.  Eep.  262 ;  Doyle  v.  Manhattam,  Elevated  B.  B.,  35  St.  Eep. 
373 ;  Macy  v.  Metropolitan  Elevated  B.  B.  Co.,  36  St.  Eep.  245. 

One  who  has  an  equitable  contingent  interest  in  lands  may 
maintain  an  action  to  restrain  waste.  One  seized  of  an  estate  in 
remainder  or  reversion  can  maintain  an  action  for  waste,  notwith- 
standing any  intervening  estate  for  life  or  years.  Purton  v.  Wat- 
son, 19  St.  Eep.  6. 

Eemaindermen  have  an  existing  property  right  in  a  claim  for 
damages  to  their  portion  of  the  fee,  and  the  privilege  of  enforcing 
it  is  not  suspended  during  the  prior  estate.  Such  damages  may  be 
apportion  by  taking  what  would  be  the  damage  to  the  whole  fee  and 
apportioning  such  amount  between  the  life  tenant  and  the  remain- 
dermen according  to  annuity  tables.  Thompson  v.  Manhattan 
B.  B.  Co.,  24  St.  Eep.  498. 

An  action  for  waste  cannot  be  maintained  upon  the  bond  of  a 
deceased  general  guardian  charged  with  having  in  his  lifetime 
wasted  his  ward's  estate,  until  a  decree  has  been  made  by  the  surro- 
gate, upon  an  accounting  of  the  deceased  guardian's  administrator, 
determining  the  amount  of  the  devastavit.  Whether  such  an  action 
can  in  any  event  be  maintained  by  the  deceased  guardian's  successor 
or  must  be  brought  in  the  name  of  the  infant  by  a  guardian  ad 
litem,  query.     Perkins  v.  Stimmel,  23  St.  Eep.  657. 
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Where  an  executrix  was  authorized  to  sell  the  real  estate  of  the 
testator  and  was  given  the  possession  of  the  realty  until  it  is  sold, 
with  the  rents  and  profits  thereof,  in  an  action  brought  by  the 
legatees  against  the  executrix  in  her  individual  capacity  to  restrain 
the  cutting  down  and  selling  of  timber  from  the  real  estate,  in 
which  it  was  not  shown  that  the  value  of  the  estate  was  impaired, 
or  the  defendant  insolvent,  or  that  she  was  unable  to  respond  in 
damages  when  called  upon  by  those  interested  in  the  estate,  it  was 
held  that  no  cause  appeared  for  equitable  interference.  This  seems 
to  have  been  the  second  appeal,  the  first  appeal  having  been 
reported  115  N.  Y.  290,  Ogsbury  v.  Ogsburyj  Keller  v.  Ogsbury, 
121  N.  Y.  362. 

A  life  tenant  of  real  property  may,  in  the  event  of  waste  being 
committed  upon  the  premises  by  a  sub-tenant,  recover  the  full 
damage  done  both  to  the  life  estate  and  to  the  estate  in  remainder, 
and  for  the  latter  even  where  no  damage  has  been  done  to  the 
former.  The  damages  which  he  recovers  for  the  injury  to  the 
estate  in  remainder  are  held  by  him  as  trustee  for  the  remainder- 
man. His  right  is  not  conditional  upon  his  having  been  called 
upon  by  the  remainderman  to  satisfy  such  liability  or  upon  his 
having  repaired  the  injury  to  the  estate  in  remainder.  A  recovery 
by  the  life  tenant  against  the  wrongdoer  for  the  injury  to  the 
estate  in  remainder  is  a  bar  to  a  recovery  by  the  remainderman. 
Dix  V.  Jaquay,  94  App.  Div.  554,  88  Supp.  228. 

Where  a  tenant  in  common,  with  the  consent  or  authority  of  his 
co-tenants,  quarried  large  quantities  of  trap  rock,  crushed  it,  and 
sold  it  at  a  profit  without  accounting  to  plaintiffs  for  any  part  of  it, 
an  action  will  lie  for  the  value  of  the  stone  removed  from  the  land 
beyond  that  proportion  of  the  same  that  belonged  to  defendant  as 
one  of  the  owners  in  common.  Whether  the  stone  quarried  upon 
the  land  be  considered  personal  property,  or  part  of  the  realty, 
defendant  was  held  to  be  equally  bound  to  account  to  his  co-tenants 
for  their  proportion  of  its  value.  Cosgriff  v.  Dewey,  164  N".  Y.  1, 
affirming  21  App.  Div.  129,  47  Supp.  255. 

In  an  action  brought  by  the  holder  of  a  mortgage  to  recover 
damages  for  injuries  to  the  mortgaged  premises,  it  is  not  necessary 
that  the  complaint  should  allege  the  insolvency  of  the  mortgagor, 
but  is  sufficient  that  it  alleges  that  the  value  of  plaintiff's  security 
was  impaired  by  the  defendant's  acts.  The  foundation  of  the 
action  is  the  impairment  of  the  security  of  the  mortgage  with 
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knowledge  of  the  lien,  and  it  is  not  incumbent  upon  the  plaintiff 
to  allege  the  insolvency  of  the  mortgagor.  Ogden  Lumber  Co  v. 
Busse,  92  App.  Div.  143,  86  Supp.  1098. 

It  is  the  general  rule  of  law  that  actions  for  injuries  to  real 
property  must  be  brought  in  the  forum  in  which  the  property  is 
situated,  and  this  rule  of  law  has  been  uniformly  sanctioned  and 
upheld  in  this  State.  Cragin  v.  Lowell,  88  JST.  Y.  258  (263), 
holding  that  an  action  could  not  be  maintained  in  the  courts  of 
this  State  for  waste  committed  upon  real  estate  in  another  State. 
Following  the  rule  laid  down  in  the  American  Union  Telegraph 
Co.  V.  Middleton,  80  N.  Y.  408,  where  it  was  held  that  actions 
relating  to  real  estate  will  not  lie  outside  the  jurisdiction  of  the 
State  or  country  where  the  cause  of  action  arose.  This  rule  was 
followed  and  applied  in  Dodge  v.  Colby,  108  IST.  Y.  445,  where  it 
was  said  that  the  doctrine  that  the  courts  of  this  State  have  no 
jurisdiction  of  actions  for  trespass  upon  lands  situated  in  other 
States  is  too  well  settled  to  admit  of  discussion  or  dispute. 

In  Sentenis  v.  Ladew,  140  ]^.  Y.  463,  it  was  held  that  while  as 
a  general  rule  of  law  an  action  for  injuries  to  real  estate  must  be 
brought  in  the  forum  where  the  property  is  situated,  the  Supreme 
Court  of  this  State  is  not  prohibited  from  entertaining  an  action 
to  recover  damages  for  injuries  to  real  property  in  another  State, 
and  where  it  acquires  jurisdiction  of  the  parties  and  defendant 
appears,  answers  and  goes  to  trial  without  objecting  to  the  author- 
ity of  the  court  to  hear  the  cause,  a  judgment  rendered  therein  will 
be  neither  void  nor  voidable  for  want  of  jurisdiction,  but  will  be 
binding  and  conclusive  upon  the  parties.  Distinguishing  Dudley 
V.  Mayhew,  3  N.  Y.  9 ;  Davis  v.  Packard,  7  Pet.  276. 

In  Hoolihan  v.  Hoolihan,  reported  syllabus  119  App.  Div.  925, 
the  dissenting  opinion  discusses  the  right  of  a  co-tenant  to  maintain 
an  action  for  waste  after  his  tenancy  has  ceased. 

ARTICLE    III. 

AGAINST  WHOM  ACTION  LIES  AND  DEFENCES. 

§    1651.   'Who  liable  to  action  for  waste. 

An  action  for  waste  lies  against  a  tenant  by  the  curtesy,  in  dower,  for  life, 
or  for  years,  or  the  assignee  of  such  a  tenant,  who,  during  his  estate  or  term, 
commits  waste  upon  the  real  property  held  hy  him,  without  a  special  and 
lawful  written  license  so  to  do;  or  against  such  a  tenant,  who  lets  or  grants 
his  estate,  and  still  retaining  possession  thereof,  commits  waste  without  a  like 
license. 
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An  action  of  waste  will  not  lie  against  a  testamentary  trustee 
who  enters  on  the  land  devised  and  commits  waste  thereon.  Kin- 
caid  V.  Scott,  12  Johns.  368.  A  mortgagee  cannot,  it  is  said, 
maintain  an  action  of  waste  against  a  mortgagor  before  forfeiture. 
Peterson  v.  Clark,  15  Johns.  205.  See  Thomas  on  Mortgages,  55, 
n.  2.  The  action  lies  against  the  assignee  of  a  lease.  Short  v. 
Wilson,  13  Johns.  33.  If  a  lessee  commits  waste,  an  immediate 
action  lies  against  him.  Agate  v.  Lowenbein,  57  JST.  Y.  605.  The 
action  is  said  not  to  lie  against  a  stranger.  Livingston  v.  Heywood, 
11  Johns.  429 ;  Bates  v.  Shraeder,  13  Johns.  260.  A  parol  license 
cannot  justify  waste  in  a  tenant  for  life  or  for  years.  The  fact 
that  such  license  was  on  condition  he  should  clear  and  seed  the  land 
on  which  he  cut  timber  does  not  avail.  McGregor  v.  Brown,  10  N. 
Y.  114.  It  is  no  defence  to  an  action  for  waste  against  a  tenant  for 
life  that  he  acted  in  good  faith,  or  under  a  claim  of  right,  or  that  he 
was  in  possession  claiming  a  fee.    Robinson  v.  Kime,  70  N.  Y.  147. 

A  contract  of  purchase  upon  the  performance  of  certain  acts  to  be 
done  by  the  purchaser  gives  no  right  to  enter  and  commit  waste. 
Cooper  V.  Stover,  9  Johns.  331.  In  an  action  for  waste,  or  in  the 
nature  of  waste,  for  making  unauthorized  alterations  upon  leased 
lands  the  lessees  cannot  offset  any  benefit  to  the  property  from  such 
alterations.  Wolton  v.  Wise,  47  Super.  Ct.  515.  If  a  tenant  re- 
pairs what  would  be  held  to  be  waste  before  action  brought,  it  is  a 
defence.  Jackson  v.  Andrews,  18  Johns.  431.  A  purchaser  right- 
fully in  possession  under  an  executory  contract,  by  which  time  is 
given  for  the  payment  of  the  purchase  money,  will  not  be  restrained 
from  cutting  timber  unless  he  do  so  to  such  an  extent  as  to  render 
the  land  an  inadequate  remedy  for  the  purchase  money.  Van 
Wyck  V.  Alliger,  6  Barb.  507. 

Where  a  lease  contains  a  covenant  against  waste  by  the  tenant, 
but  no  provision  against  sub-letting  or  assigning,  and  the  tenant 
assigns  his  term,  and  waste  is  committed  by  the  sub-lessee,  the 
lessor  cannot  maintain  an  action  against  the  tenant  under  §§  1651, 
etc.,  of  the  Code  of  Civil  Procedure  and  recover  treble  damages, 
but  is  put  to  ah  action  against  the  assignee  for  waste,  or  against 
the  tenant  for  the  breach  of  the  covenants  of  the  lease.  Donald  v. 
Elliott,  24  Civ.  Pro.  K.  190. 

A  complaint  which  in  substance  alleges  that  after  the  execution 
and  delivery  of  a  mortgage,  the  defendant,  a  third  person,  knowing 
that  the  mortgage  was  unpaid,  entered  upon  the  lands  and  com- 
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mitted  waste  with  an  intention  to  diminish  the  security,  and  that 
the  plaintiff  cannot  collect  a  deficiency  judgment  from  the  mort- 
gagors, who  were  insolvent  to  the  knowledge  of  the  defendant, 
states  a  cause  of  action.  Such  action  is  not  strictly  an  action  for 
waste,  and  may  be  maintained  against  a  stranger  to  the  title,  the 
Code  provisions  governing  actions  for  waste  not  being  applicable. 
Morgan  v.  Waters,  122  App.  Div.  340. 

Complaint,  Action  by  Tenant  in  Common. 
N.  Y.  SUPREME  COURT  —  Rockland  County. 


ANDREW   COSGRIFF,   WILSON   P.   FOSS, 
AND   JACOB   E.    CONKLIN. 

vs. 

WILLIAM  DEWEY. 


^164  N.  Y.  1. 


The  complaint  of  the  plaintiffs  shows : 

I.  That  at  the  times  hereinafter  mentioned  plaintiffs  were  the 
owners  of  an  equal  undivided  nine-sixteenths  part  of  the  premises 
hereinafter  referred  to  and  the  defendant  was  the  owner  of  an  equal 
nndivided  seven-sixteenth  part  of  said  premises;  the  parties  hereto 
being  seized  of  said  premises  as  tenants  in  common. 

II.  (Describe  premises.) 

III.  That  said  lands  are  of  a  mountaiuous  and  rocky  character, 
and  especially  adapted  to  the  quarrying  of  trap  rock  and  the  manu- 
facturing of  such  rock  into  crushed  stone,  and  that  on  such  lands 
there  is  a  valuable  stone  quarry. 

IV.  That  between  March  1st,  1892,  and  about  December  Ist, 
1892,  the  defendant  was  the  sole  occupant  and  in  the  sole  possession 
■of  said  premises  and  had  the  rents  and  profits  thereof,  includiag  the 
stone  quarry,  from  which  he  quarried  large  quantities  of  said  trap 
rock  and  manufactured  it  into  crushed  stone,  and  sold  the  same  and 
received  the  proceeds  thereof,  amounting  to  a  large  sum,  and  from 
which  he  received  a  large  profit,  as  plaintiffs  are  informed  and  be- 
lieved, the  whole  of  which  proceeds  and  profits  he  has  retained  to  his 
own  use. 

V.  That  the  plaintiffs  have  received  no  rents,  issues  or  profits 
from  said  premises  and  quarry  during  said  period,  nor  any  proportion 
to  which  they  are  entitled  as  against  the  defendant,  and  he  has  failed, 
neglected  and  refused  to  make  or  state  any  account  or  pay  such  pro- 
portion, though  he  has  received  the  whole  as  aforesaid. 

Wherefore,  the  plaintiffs  ask  judgment  that  the  defendant  account 
for  the  use  and  occupation  of  plaintiffs'  estate  and  interest  in  the 
hereinbefore  described  premises,  since  the  1st  day  of  March,  1892, 
to  about  the  1st  day  of  December,  1892,  that  the  court  may  ascertain 
and  determine  the  rights,  interests  and  estates  of  the  plaintiffs  and 
defendant  in  and  to  the  premises  described  in  the  complaint,  and  the 
proportions  in  which  plaintiffs  and  defendant  are  entitled  to  share 
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in  the  rents,  issues  and  profits  thereof,  and  plaintiffs'  just  proportions 
of  the  rents,  issues  and  profits  of  said  described  premises  during  said 
time ;  that  plaintiffs  may  recover  of  tlie  defendant  their  just  propor- 
tion of  the  rents,  issues  and  profits  of  said  premises  and  the  amount 
found  due  on  said  accounting  with  interest,  as  the  court  shall  de- 
termine, and  that  plaintiffs  may  have  such  other  and  further  relief 
as  the  court  shall  deem  just  and  equitable. 

IRVING  BEOWN, 

(Verification.)  Plaintiff's  Attorney. 

Complaint,  Action  Against  Tenant. 
SUPREME  COURT  — Madison  Covntt. 


MORGAN   DIX,   Pi^aintitf, 

vs. 
AMOS  JAQUAY,  Defendant. 


.94  App.  Div.  554. 


The  plaintiff  for  his  complaint  and  cause  of  action  against  the  said 
defendant  alleges  upon  information  and  belief  and  shows  to  the  court, 
that  about  and  at  the  time  of  the  committing  of  the  grievances  herein- 
after mentioned,  said  plaintiff  was  and  still  is  the  owner  of  the  use 
for  life  of  the  following  premises,  namely : 

I.  (Here  insert  description.) 

II.  That  at  the  time  of  committing  of  said  grievances,  the  de- 
fendant held  and  enjoyed  possession  and  was  the  occuapnt  of  said 
premises  as  tenant  thereof  to  the  plaintiff,  under  and  by  virtue  of 
two  separate  leases  to  the  defendant  made  by  the  plaintiff,  each  for  a 
term  of  ten  years  from  the  1st  day  of  May,  1890. 

III.  That  the  defendant,  with  intent  to  injure  the  plaintiff  in  his 
use  and  interest  therein,  during  the  four  years  prior  to  the  expiration 
of  said  leases  at  divers  times,  and  before  this  action,  without  authority, 
cut  down  and  appropriated  to  his  own  use  from  said  premises  upward 
of  twelve  thousand  (12,000)  feet  of  hemlock  of  the  value  of  seventy- 
five  dollars  ($75),  and  upwards  of  five  hundred  (500)  cords  of  hard 
wood  of  the  value  of  two  hundred  seventy-five  dollars  ($375),  and 
that  by  so  cutting  down  and  appropriating  to  his  own  use  said  hem- 
lock and  hard  wood  injured  said  premises  to  the  amount  of  three 
hundred  fifty  dollars  ($350). 

IV.  That  during  the  said  time  the  said  defendant  likewise  wrong- 
fully neglected  and  refused  to  repair  and  keep  in  repair  and  to  sur- 
render in  good  repair,  as  required  in  and  by  the  terms  of  said  leases, 
the  buildings  upon  said  premises,  and  that  by  so  failing  and  neglect- 
ing to  repair  said  buildings  and  to  surrender  same  in  good  repair, 
the  same  were  damaged  to  the  amount  of  one  hundred  fifty  dollars 
($150). 

V.  That  by  reason  of  the  facts  aforesaid,  plaintiff  was  thereby 
injured  in  his  use  and  interest  in  the  premises,  under  the  statutes  in 
such  cases  made  and  provided,  to  the  amount  of  one  thousand  and 
fifty  dollars  ($1,050),  for  the  waste  complained  of  and  for  the  further 
sum  of  one  hundred  fifty  dollars  ($150)  damages  to  said  buildings. 
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Wherefore,  the  plaintiff  demands  judgment  against  said  defendant 
for  the  sum  of  one  thousand  and  fifty  dollars  ($1,050),  and  for  the 
further  sum  of  one  hundred  fifty  dollars  ($150),  besides  the  costs  of 
this  action. 

CHAELBS  G.  lEISH, 

Plaintiff's  Attorney. 

Complaint,  Action  by  Judgment  Creditor. 

SUPREME  COURT  —  Ulsteb  County. 


JAMES  H.  VANDEMARK 

"S"''''*  U  Hun,  16. 

JOSEPH    SCHOONMAKER    and    EGBERT 
SCHOONMAKER,  JR. 

The  complaint  of  the  above  plaintiff  respectfully  shows  to  this  court 
that  he  is  the  owner  and  holder  of  the  following  judgments  against 
Frederick  W.  Schoonmaker,  deceased,  and  which  were  recovered 
against  the  said  Schoonmaker  in  his  lifetime. 

(Here  insert  statement  of  judgments  against  the  property  constitut- 
ing liens  thereon.) 

That  said  judgments  have  not  been,  nor  has  any  part  thereof  been 
paid;  that  the  said  Frederick  W.  Schoonmaker  departed  this  life 
about  the  10th  day  of  May,  1872;  that  the  personal  estate  of  the  said 
Schoonmaker  has  been  settled  by  the  executor  under  the  will  of  the 
said  Schoonmaker,  and  that  under  the  decree  and  directions  of  the 
Surrogate  of  Ulster  county,  there  is  due  and  payable  to  this  plaintiff 
out  of  the  personal  estate  of  the  said  deceased  to  apply  on  said  before- 
stated  judgments  the  sum  of  about  $300,  but  that  said  sum  has  not 
yet  been  paid  to  this  plaintiff. 

That  the  said  plaintiff  has  no  other  funds,  property  or  security  out 
of  or  from  which  to  collect  or  obtain  the  said  judgments  than  the 
real  estate  hereinafter  described,  which  said  real  estate  belonged  to 
the  said  Frederick  W.  Schoonmaker,  deceased,  in  his  life  time,  and  is 
all  the  real  estate  of  which  he  died  seized,  and  upon  said  real  estate 
the  said  before  stated  judgments  of  this  plaintiff  are  liens;  that  said 
real  estate  is  described  as  follows:     (Here  insert  description.) 

That  the  entire  value  of  such  real  estate  does  not  exceed  the  sum 
of  $3,000. 

That  said  premises  are  incumbered  by  a  mortgage  now  held  by  the 
Ulster  County  Savings  Institution  in  the  sum  of  principal,  interest 
and  costs  of  about  $1,750,  such  lien  being  prior  to  the  lien  of  the 
judgments  of  this  plaintiff. 

That  the  above  defendants  are  two  of  the  devisees  of  said  real 
estate  and  own  an  undivided  interest  therein;  and  that  such  defend- 
ants are  of  no  pecuniary  responsibility. 

That  there  is  upon  said  real  estate  some  valuable  timber  which 
adds  greatly  to  its  value,  and  the  cutting  and  removal  of  which  would 
greatly  impair  its  value;  that  the  above  defendants  and  their  ser- 
vants and  agents  are  now  engaged  in  cutting  and  removing  such 
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timber  and  doing  waste  on  said  premises  and  greatly  impairing  its 
value,  and  by  so  doing  impairing  and  jeopardizing  the  security  of  the 
plaintiffs ;  that  said  property  with  the  timber  and  wood  upon  the  same 
is  insufficient  to  pay  and  satisfy  the  claims  of  this  plaintiff,  and  the 
wood  and  timber  cut  and  removed  from  said  premises  is  to  the  extent 
of  the  value  of  the  wood  so  cut  and  removed,  injuring  and  depreciat- 
ing the  security  of  this  plaintiff ;  that  said  defendants  have  some  five 
persons  assisting  them  in  such  cutting  and  removal,  and  are  removing 
such  wood  and  timber  for  the  purpose  of  sale,  and  as  this  plaintiff 
is  informed  and  believes  will,  unless  restrained  by  the  order  of  this 
court,  cut  and  remove  all  the  wood  and  timber  from  said  premises. 

Wherefore,  the  said  plaintiff  demands  the  judgment  of  this  court 
that  the  said  defendants,  their  agents  and  servants,  or  each  and  every 
one  of  them  be  restrained  and  enjoined  from  cutting  down,  felling 
or  impairing  any  timber,  trees  or  underwood  standing  or  growing  on 
said  premises  or  from  taking  from  or  conveying  away  any  wood  or 
timber  already  cut  by  them  on  said  premises,  or  from  committing  any 
further  or  other  waste  in  or  upon  said  land  or  premises,  or  for  such 
other  or  further  relief  in  the  premises  as  shall  be  just  and  equitable 
and  as  to  the  court  may  seem  proper,  and  that  an  injunction  issue 
pending  this  suit  restraining  during  the  pendency  thereof  the  acts 
complained  of. 

BEENAED  &  PIEEO, 

Plaintiff's  Attorneys. 
ARTICLE    IV. 

HUTTNCTION   TO   RESTRAIN   WASTE. 

§  i68r.   Defendant,  how  prevented  from  committing  waste,  etc.,  2029. 
§  1442.   Order  to  prevent  waste,  when  and  how  applied  for,  2029. 

§    1681.    Defendant,  hoiv  prevented  from  committing  xraste,  etc. 

II,  during  the  pendency  of  an  action  specified  in  this  title,  the  defendant 
commits  waste  upon,  or  does  any  other  damage  to,  the  property  in  controversy, 
the  court,  or  a  judge  thereof,  may,  upon  the  application  of  the  plaintiff,  and 
due  proof  of  the  facts  by  affidavit,  grant,  without  notice  or  security,  an  order, 
restraining  him  from  the  commission  of  any  further  waste  upon  or  damage  to 
the  property.  Disobedience  to  such  an  order  may  be  punished  as  a  contempt 
of  court.  This  section  does  not  affect  the  plaintiff's  right  to  a  permanent  or  a 
temporary  injunction  in  such  an  action. 

§    1442.    Order  to  prevent  ivaste;  ^^hen  and  hoir  applied  for. 

If,  at  any  time  during  the  period  allowed  for  redemption,  the  judgment 
debtor,  or  any  other  person  in  possession  of  the  property  sold,  commits  or 
threatens  to  commit,  or  make  preparation  for  committing  waste  thereupon,  the 
supreme  court,  or  any  justice  thereof,  within  the  judicial  district,  or  any 
county  judge  of  the  county,  in  which  the  property,  or  any  part  thereof,  is 
situated,  may,  upon  the  application  of  the  purchaser,  or  his  assignee,  or  the 
agent  or  attorney  of  either,  and  proof,  by  affidavit,  of  the  facts,  grant,  without 
notice,  an  order,  restraining  the  wrong-doer  from  committing  waste  upon  the 
property. 

These  sections  are  given  out  of  their  order,  since  they  apply  to 

«n  injunction  to  restrain  waste,  although  it  may  be  granted  in  other 
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real  estate  actions  under  §  1681.     See,  also,  §§  1443,  1444,  as  to 
how  violation  of  such  order  is  punished. 

In  ejectment,  where  the  title  is  clear,  and  there  is  danger  that 
rents  and  profits  may  be  removed  out  of  the  jurisdiction,  an 
injunction  will  issue  to  restrain  the  payment  of  rents  and  profits 
to  defendant.  Benner  v.  Midler,  44  Super.  Ct.  535.  See  contra. 
Storm  V.  Mcmn,  4  Johns.  Ch.  21 ;  People  v.  Davison,  4  Barb.  109. 
After  judgment  and  sale  in  foreclosure,  and  while  awaiting  con- 
firmation, the  court  has  authority,  on  petition  of  the  purchaser,  to 
restrain  the  mortgagor  from  committing  waste.  Mutual  Life  Ins. 
Co.  V.  Bigler,  79  N.  Y.  568.  After  a  foreclosure  sale,  but  before 
its  confirmation,  a  mortgagor  who  remains  in  possession  will  be 
enjoined  from  removing  machinery,  which  is  claimed  by  the  pur- 
chaser to  be  part  of  the  realty.  Mutual  Life  Ins.  Co.  v.  Bank  of 
Newberg,  18  Hun,  371 ;  s.  c,  79  E".  Y.  568 ;  Robinson  v.  Preswick,. 
3  Edw.  Ch.  246.  Injunction  lies  against  mortgagor  in  possession 
to  stay  waste  to  the  injury  of  the  security.  Brady  v.  Waldron,  2 
Johns.  Ch.  148.  See  Johnson  v.  White,  11  Barb.  184.  An  injunc- 
tion lies  to  stay  waste  by  changing  a  dwelling-house  into  a  store; 
Douglas  v.  Wiggins,  1  Johns.  Ch.  435 ;  to  prevent  one  in  posses- 
sion from  cutting  timber,  and  to  prevent  the  removal  of  timber 
cut.  Weatherby  v.  Wood,  29  How.  404 ;  Spear  v.  Cutter,  2  0.  R. 
100.  Injunction  refused  where  cutting  was  threatened  in  Oriffin 
V.  Winne,  10  Hun,  571,  affirmed,  79  N.  Y.  657.  Waste  in  mines 
and  quarries  will  be  restrained.  West  Point  Iron  Co.  v.  Reymert, 
45  'N.  Y.  703.  Where  an  intention  to  commit  waste  is  shown,  an 
injunction  will  issue.     Livingston  v.  Reynolds,  26  Wend.  115. 

To  obtain  an  order  against  waste  under  §  1681,  it  is  not  neces- 
sary to  show  the  insolvency  of  the  party  sought  to  be  restrained. 
The  provisions  of  that  section,  however,  do  not  include  the* 
removal  of  wood  or  timber  already  cut.  Trustees,  etc.,  v.  Matte- 
son,  12  St.  Eep.  370,  citing  People  v.  Alberty,  11  Wend.  161 ; 
Johnson  v.  White,  11  Barb.  194,  stating  that  a  different  rule  is 
held  in  an  action  brought  to  restrain  waste.  Not  only  will  future 
waste  be  restrained,  but  the  removal  of  timber  already  cut.  Kidd 
V.  Dennison,  6  Barb.  18 ;  Watson  v.  Hunter,  5  Johns.  Ch.  169 ; 
Weatherby  v.  Wood,  29  How.  404;  Farrington  v.  Birdsali,  5 
Week.  Dig.  421. 

Equity  interferes  by  injunction  to  restrain  waste  and  prevent 
injury  if  the  waste  or  trespass  is  shown  to  be  an  irreparable  mis- 
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chief,  or  where  defendant  is  irresponsible.  Spear  v.  Cutter,  5 
Barb.  486.  But  not  where  defendant  is  in  possession  claiming  ad- 
versely and  plaintiff  has  brought  ejectment.  Storm  v.  Mann,  4: 
Johns.  Ch.  21. 

An  injimction  will  be  granted  at  a  suit  of  the  mortgagee  to  pre- 
vent cutting  timber  and  the  removal  of  that  already  cut.  Herman 
V.  Stewart,  5  Week.  Dig.  408 ;  Farmington  v.  Birdsall,  5  "Week. 
Dig.  421 ;  Bradley  v.  Waldron,  2  Johns.  Ch.  148 ;  but  see  Watso^ 
V.  Hunter,  5  Johns.  Ch.  169.  It  will  be  granted  generally  to  pre- 
vent waste  or  injury  to  land.  Belyea  v.  Weaver,  34  Barb.  548, 
affirmed,  DuBois  v.  Weaver,  25  N.  Y.  123 ;  Johnson  v.  White,  11 
Barb.  194;  Badgers  v.  Badgers,  11  Barb.  595.  An  injunction  will 
be  granted  against  a  mortgagor  to  restrain  a  waste  of  fixtures  im- 
pairing a  mortgage  security.  Bobinson  v.  Preswick,  3  Edw.  Ch. 
246.  But  a  mortgagor  who  has  sold  his  equity  of  redemption, 
taking  no  indemnity  against  his  bond,  since  he  has  no  remaining 
interest  in  the  land,  cannot  have  an  injunction  to  stay  waste  against 
his  vendee.  Brumley  v.  Fanning,  1  Johns.  Ch.  501.  See,  how- 
ever, Johnson  v.  White,  11  Barb.  194. 

One  in  possession  of  land  whose  interest  has  been  sold  under 
execution  will  be  restrained  from  committing  waste  during  his 
possession.    Talbot  v.  Chamberlain,  3  Paige  Ch.  219. 

Injunction  will  be  granted  against  the  working  of  a  mine  by 
other  than  the  owner.  West  Paint  Iron  Co.  v.  Beymert,  45  N.  Y. 
Y03. 

An  injunction  may  be  granted  in  foreclosure  after  sale  and 
before  its  confirmation  to  restrain  a  mortgagee  from  removing 
machinery  from  the  mortgaged  premises.  Mutual  Life  Ins.  Co.  v. 
Bigler,  Y9  N.  Y.  568. 

Where  a  judgment  is  a  lien  upon  but  one  piece  of  real  estate, 
from  which  alone  satisfaction  of  the  judgment  could  be  obtained, 
the  judgment  debtor  being  dead,  and  such  real  estate  is  inade- 
quate security  for  the  payment  thereof,  a  court  of  equity  will, 
upon  the  application  of  the  judgment  creditor,  restrain  one  in 
possession  of  such  real  estate  from  the  commission  of  waste  thereon, 
by  cutting  and  removing  timber  or  wood  therefrom,  where  such 
acts  diminish  the  value  of  the  premises,  and  thereby  impair  the 
only  security  upon  which  the  creditor  must  rely  for  payment  of  his 
debt.    Vandemarh  v.  Schoonmdker,  9  Hun,  16. 
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In  Chamberlain  v.  Childs'  Unique  Dairy  Co.,  53  Misc.  371,  104 
Supp.  912,  it  was  held  that  an  act  of  defendant  in  violation  of  the 
express  provisions  of  the  lease  was  waste,  and  that  the  tenant 
might  be  enjoined  in  such  a  case,  or  compelled  to  make  satisfac- 
tion, or  to  restore  the  premises  to  the  condition  in  which  he  found 
them.  Citing  Agate  v.  Lowenbein,  57  N.  Y.  604.  Injunction  was 
refused,  however,  upon  the  ground  that  the  waste  had  been  already 
committed,  distinguishing  Orvis  v.  National  Commercial  Bank, 
81  App.  Div.  631. 

Though  the  cutting  of  an  arched  opening  through  the  wall  of 
the  building  upon  demised  premises  was  unjustifiable  and  con- 
stituted waste,  a  mandatory  injunction  will  not  be  granted  pendente 
lite  to  compel  the  defendant  to  seal  up  the  portions  of  the  wall 
which  he  has  cut,  where  the  complaint  is  framed  upon  the  theory 
of  a  continuing  trespass,  inapplicable  to  the  facts  of  the  present 
case,  and  no  facts  are  alleged  showing  an  impairment  in  the  safety 
of  the  building,  or  from  which  an  irreparable  injury  may  flow  to 
the  plaintiff,  and  it  is  not  apparent  that  a  needless  multiplicity  of 
suits  may  be  avoided,  nor  are  any  special  circumstances  alleged 
that  call  for  such  relief.  Chamberlain  v.  Childs'  Unique  Dairy 
Co.,  54  Misc.  56. 

Exparte  Injunction  Order  Bestraining  Waste. 

SUPREME  COURT— Ulster  County. 


JAMES  H.  VANDEMAEK 

against 

JOSEPH  SCHOONMAKER  and  EGBERT 
SCHOONMAKER,  Jk. 


-9  Hun,  16. 


It  appearing  satisfactorily  to  me  by  the  affidavit  of  James  H.  Vanr 
demark,  that  sufficient  grounds  for  an  injunction  order  exist  in  this 
action, 

I  do  hereby  order  that  the  defendants  Joseph  Schoonmaker  and 
Egbert  Schoonmaker,  Jr.,  their  agents  and  servants  and  each  and 
every  one  of  them  refrain  from  cutting  down,  felling,  barking  or 
otherwise  wasting  or  impairing  any  timber  or  underwood,  standing 
or  growing  on  the  premises  described  in  the  complaint,  or  from  taking 
from  or  carrying  away  any  wood  or  timber  already  cut  by  them  on 
said  premises,  and  from  committing  any  further  or  other  waste  or 
spoil  in  or  upon  the  said  land  or  premises,  and  that  they  show  cause 
at  a  Special  Term  of  this  court,  to  be  held  at  the  City  Hall,  in  the 
city  of  Kingston,  on  the  26th  day  of  February,  1876,  at  the  opening 
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of  the  court  on  that  day  why  this  order  should  not  be  made  absolute 
and  continued  until  the  final  hearing  and  determination  of  this  cause. 

Dated  February  21st,  1876.  WM.  LAWTON, 

County  Judge  of  Ulster  County. 

On  the  granting  of  the  foregoing  order  an  undertaking  was  filed 
in  due  form  by  plaintiif . 

AETICLE  V. 

JUDGMENT. 

§    1655.   Judgment  in  action  against  tenant  of  particular  estate. 

If  the  plaintiff  recovers  in  an  action  for  waste,  other  than  an  action  brought 
as  prescribed  in  the  next  section,  the  final  judgment  must  award  to  him  treble 
damages.  Where  the  action  is  brought  by  the  person  next  entitled  to  the 
reversion,  and  it  appears,  in  like  manner,  that  the  injury  to  the  estate  in  rever- 
sion is  equal  to  the  value  of  the  tenant's  estate  or  unexpired  term,  or  that  it 
was  done  maliciously,  the  final  judgment  must  also  award  to  the  plaintiff  the 
forfeiture  of  the  defendant's  estate,  and  the  possession  of  the  place  wasted. 

The  trial  must  be  by  jury  unless  it  is  waived.    Code,  §  968. 
AETICLE  VI. 

UISCEIXANEOnS  PBOVISIONS  AS  TO  WASTE. 

§  1657.  Id.;  interlocutory  judgment  for  partition,  2033. 

I  1658.  Id.;  damages  to  be  deducted  from  defendant's  share,  2033. 

§  1659.    View,  when  not  necessary,  when  and  how  made,  2033. 

§    1657.   Id.;  interlocutory  judgment  for  partition. 

Where  the  plaintiff  elects  to  have  partition,  as  prescribed  in  the  last  section, 
if  the  pleadings,  verdict,  report,  or  decision,  do  not  determine  the  rights  and 
interests  of  the  several  parties  in  the  property  so  held  in  joint  tenancy  or  in 
common,  the  court  must  ascertain  them,  by  a  reference  or  otherwise.  If  it 
appears  that  there  are  persons,  not  parties  to  the  action,  who  must  have  been 
made  parties  to  an  action  for  the  partition  of  the  property,  they  must  be 
brought  in  by  supplemental  summons,  and,  if  necessary,  supplemental  plead- 
ings must  be  made.  When  the  rights  and  interests  of  all  the  parties  are  ascer- 
tained, an  interlocutory  judgment  for  the  partition  or  sale  of  the  property 
must  be  rendered,  and  the  subsequent  proceedings  thereon  must  be  the  same,  as 
in  an  action  for  the  partition  of  the  property,  except  as  otherwise  prescribed 
in  the  next  section. 

§   1658.  Id.;  damages  to  be  deducted  from  defendant's  share. 

The  plaintiff  may  elect  to  take  final  judgment  for  the  single  damages 
awarded  to  him,  or  that,  in  making  the  partition,  or  in  dividing  the  proceeds 
of  a  sale,  so  much  of  the  share  of  the  defendant  in  the  real  property,  or  the 
proceeds  thereof,  as  will  be  sufficient  to  compensate  the  plaintiff  for  his  single 
damages,  and  the  costs  of  the  action,  other  than  the  expenses  of  making  the 
partition  or  sale,  be  laid  off  or  paid,  as  the  case  may  be,  to  the  plaintiff.  The 
residue  of  the  property  or  proceeds,  not  laid  off  or  distributed  to  the  plaintiff 
or  the  defendant,  must  be  laid  off  or  paid  to  the  persons  entitled  thereto,  ac- 
cording to  their  respective  rights  and  interests. 

§    1659.  View;  when  not  necessary;  when  and  how  made. 

In  an  action  for  waste,  it  is  not  necessary,  either  upon  the  execution  of  a 
writ  of  inquiry,  or  upon  the  trial  of  an  issue  of  fact,  that  the  jury,  the  judge, 
Actions,  Vol.  II  — 128 
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or  the  referee,  should  view  the  property.  Where  the  trial  is  by  a  referee,  or  by 
the  court  without  a  jury,  the  referee  or  the  judge  may,  in  his  discretion,  view 
the  property,  and  direct  the  attorneys  for  the  parties  to  attend  accordingly. 
In  any  other  case,  the  court  may,  in  its  discretion,  by  order,  direct  a  view  by 
the  jury. 

AETICLE  VII. 

MEASURE  OF  DASEAGES. 

Where  the  waste  complained  of  consisted  in  felling  timber  and 
in  permitting  the  farm  to  deteriorate  for  Ikck  of  proper  cultivation 
and  care,  the  measure  of  damages  is  the  difference  between  the 
value  of  the  farm  before  the  waste  was  committed  and  its  value 
afterwards.    Cole  v.  Bickelhaupt,  64  App.  Div.  6,  71  Supp.  636. 

In  action  for  damages  for  waste,  the  diminution  of  the  market 
value  of  the  premises  in  consequence  is  ordinarily  the  measure  of 
damages,  but  if  the  cost  of  restoring  premises  is  less  than  that 
then  such  cost  is  the  proper  measure  of  damages.  Ogden  Lumber 
Co.  V,  Busse,  92  App.  Div.  143,  86  Supp.  1098. 

The  measure  of  damages  for  injury  to  real  estate  is  considered 
in  Hartshorn  v.  Chaddock,  135  N.  Y.  116,  citing  Barrick  v. 
Schifferdecker,  123  N.  Y.  52 ;  Argotsinger  v.  Vines,  82  N.  Y.  308. 
As  to  treble  damages,  see  §  1667. 

A  life  tenant  in  possession  of  a  farm  largely  composed  of  timber 
lands,  who  cuts  and  sells  all  the  valuable  timber  is  guilty  of  waste 
and  liable  for  treble  damages.  And  where  the  amount  of  the 
damage  exceeds  the  value  of  the  life  tenancy,  the  estate  of  the 
tenant  is  forfeited  and  terminated  by  the  judgment.  The  measure 
of  damages  when  a  life  tenant  commits  waste  by  cutting  timber 
is  the  difference  in  value  in  the  farm  before  and  after  the  waste 
was  committed,  and  on  this  question  it  is  reversible  error  to  per- 
mit the  contracts  for  the  sale  of  timber  to  be  put  in  evidence  and 
proof  to  be  given  of  the  amount  and  real  value  of  the  timber  re- 
moved.   McCartney  v.  Titsworth,  119  App.  Div.  547. 

Where  in  an  action  against  a  lessee  for  waste,  the  complaint  did 
not  demand  treble  damages,  and  plaintiff  did  not  ask  for  them 
before  the  taxing  officer  or  on  a  motion  to  vacate  the  judgment, 
he  cannot  raise  the  question  before  the  General  Term.  Cleveland 
v.  Wilder,  78  Hun,  591,  60  St.  Kep.  764,  29  Supp.  209. 


WILL,  ACTIONS  TO  'ESTABLISH  OR  IMPEACH. 

8ee  Decedents'  Estate. 


WILL,  ACTION  BY  CHILD  BORN  AFTER,  OR  BY  WITNESS. 

See  Decedents'  Estate. 


WRONGS,  ACTION  TO  RECOVER   DAM- 
AGES  FOR. 

ARTICLE.  §§  1899-1908. 

I.  Civil.  AND  CRIMINAL  PROSECUTIONS  NOT  MERGED,  2035. 

§  1899.   Civil  and  criminal  prosecutions  not  merged,  2035. 

n.  Action  for  suing  in  the  name  of  another,  2036. 

§  1900.  Action  for  suing,  etc.,  in  name  of  another;  made  also  a 

misdemeanor,  2037. 
§  1901.    Treble  and  other  increased  damages  to  be  recovered,  20^"]. 

in.  Action  for  causing  death  by  negligence,  2038. 

Subd.  I.    The  right  of  action  and  limitation  thereof,  2038. 

§  1902.   Action  for  causing  death  by  negligence,  etc.,  2038. 
Subd.  2.  By  and  against  whom  action  maintained,  2043. 
Subd.  3.  Pleadings,  2047. 
Subd.  4.  Evidence,  2050. 

Subd  5.    General  provisions  relative  to  the  action,  2053. 
Subd.  6.  Damages  and  for  whose  benefit  awarded,  2059. 

§  1903.  Damages,  and  for  whose  benefit,  2059. 

8  1904.  Id.;  amount  of  recovery,  2059. 

§  1905.    '■'■  Next  of  kin"  defined,  2060. 

IV.  Action  for  slander  of  a  woman,  2071. 

§  1906.  Action  for  slander  of  a  woman,  2071. 

V.  When  action  for  libel  cannot  be  maintained,  2073. 

§  1907.    When  action  for  libel  cannot  be  maintained,  2073. 
1 ,1908.   The  last  section  qualified,  2073. 

SEC.  COBE  SECTIONS  AND   WHERE  FOUND.      ^5^.     page. 

1899.  Civil  and  criminal  prosecutions  not  merged 1       2035 

1900.  Action  for  suing,  etc.,  in  name  of  another.    Made  also  a  mis- 

demeanor      2  2037 

1901.  Treble  and  other  increased  damages  to  be  recovered. . 2  2037 

1902.  Action  for  causing  death  by  negligence,  etc 3  2038 

1903.  Id.;  for  whose  benefit 3  2059 

1904.  Id. ;  amount  of  recovery 3  2059 

1905.  Next  of  kin  defined ^ 3  2060 

1906.  Action  for  slander  of  a  woman 4  2071 

1907.  When  action  for  libel  cannot  be  maintained 5  2073 

1908.  The  last  section  qualified 5  2073 

ARTICLE  I. 

CIVIL  AND  CRIMINAL  PROSECXTTIONS  NOT  MERGED. 

§    1899.   Civil  and  criminal  prosecutions  not  merged. 

Where  the  violation  of  a  right  admits  of  a  civil  and  also  of  a  criminal  prose- 
cution, the  one  is  not  merged  in  the  other. 

[3035] 
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It  was  held  before  the  present  Code,  in  Gordon  v.  Hostetter,  37 
ISr.  Y.  99,  that  the  civil  remedy  of  a  plaintiff  is  neither  merged  in 
an  alleged  felony  nor  suspended  until  the  conviction  of  the  offender, 
also  in  Newton  v.  Porter,  5  Lans.  416,  stating  the  rule  as  stated 
in  the  section  to  have  been  well  settled  since  the  decision  of  Hoff- 
man V.  Carow,  in  the  Court  of  Errors,  reported  22  "Wend.  285 ; 
Wise  V.  Terpenndng,  8  N.  Y.  Leg.  Obs.  153.  This  section  is  ap- 
plied in  Kain  v.  Larhin,  56  Hun,  79,  29  St.  Kep.  643. 

Where  the  Legislature  prohibits  or  requires  the  doing  of  an  act 
and  prescribes  a  punishment  that  shall  be  inflicted  for  a  violation 
of  its  mandate,  the  ptmishment  furnishes  the  exclusive  remedy 
for  the  wrong  so  far  as  the  public  is  concerned,  and  the  act  cannot 
be  made  the  basis  of  a  civil  action  by  an  individual  for  the  re- 
covery of  damages  unless  he  has  been  injured  in  his  person  or 
property  and  the  damages  suffered  are  the  direct  and  proximate 
result  of  the  illegal  act.  Mairs  v.  Baltimore  &  Ohio  B.  B.  Co., 
175  K  Y.  409,  affirming  73  App.  Div.  265,  76  Supp.  828. 

In  People  v.  Piat,  19  Misc.  131,  43  Supp.  231,  the  provisions 
of  §  1899  are  considered  and  the  rule  reiterated  that  they  are  but 
a  codification  of  preceding  statutes  indicating  that  persons 
aggrieved  by  any  felony  may  maintain  an  action  in  like  manner 
as  if  the  action  had  not  been  committed  feloniously,  and  in  no  case 
should  the  right  of  action  be  merged  in  the  felony;  the  purpose 
being  to  change  the  rule  prevailing  at  common  law.  It  is  held, 
however,  that  a  conviction  and  punishment  by  fine  under  the 
provisions  of  the  Penal  Code  for  selling  adulterated  milk  is  a  bar 
to  the  prosecution  for  a  penalty.  The  court  held  that  the  State 
had  a  choice  of  two  remedies;  that  it  elected  and  enforced  the 
more  severe,  and  the  conviction  and  punishment  thereunder  pre- 
clude further  pursuit. 

The  trial  and  acquittal  of  a  person  indicted  under  §  229  of 
the  Forest,  Fish  and  Game  Law  does  not  constitute  a  bar  to  the 
maintenance  of  a  civil  action  by  the  people  of  the  State  against 
such  person  to  recover  the  penalty  provided  in  that  section.  People 
V.  Snyder,  90  App.  Div.  422,  86  Supp.  415. 

ARTICLE  II. 
ACTIOIT  FOB  StnWG  IN  THE  NAME  OP  ANOTHEIU 

§  I  goo.  Action  for  suing  ^  etc.,  in  name  of  another;  made  also  a  misde- 
meanor, 2037. 
§  1 90 1.   Treble  and  other  increased  damages  to  be  recovered,  2037. 
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!  1900.  Action  for  suing,  etc.,  In  name  of  another.  Made  also  a 
miidemeanor. 

If  a  person,  vexatiously  or  maliciously,  in  the  name  of  another  but  without 
the  latter's  consent,  or  in  the  name  of  an  unknown  person,  commences  or  con- 
tinues, or  causes  to  be  commenced  or  continued,  an  action  or  special  proceed- 
ing, in  a  court,  of  record,  or  not  of  record,  or  a  special  proceeding  before  a 
judge  or  a  justice  of  the  peace;  or  takes,  or  causes  to  be  taken,  any  proceed- 
ing, in  the  course  of  an  action  or  special  proceeding  in  such  a  court,  or  before 
such  an  officer,  either  before  or  after  judgment  or  other  final  determination; 
an  action,  to  recover  damages  therefor  may  be  maintained  against  him,  by  the 
adverse  party  to  the  action  or  special  proceeding;  and  a  like  action  may  be 
maintained  by  the  person,  if  any,  whose  name  was  thus  used.  He  is  also  guilty 
of  a  misdemeanor,  punishable  by  imprisonment,  not  exceeding  six  months. 

§    1901.   Treble  and  other  increased  damages  to  be  recovered. 

In  an  action  brought  by  the  adverse  party,  as  prescribed  in  the  last  section, 
the  plaintiff,  if  he  recovers  final  judgment,  is  entitled  to  recover  treble  dam- 
ages. In  an  action  brought  by  the  person  whose  name  was  used,  as  prescribed 
in  the  last  section,  the  plaintiff  is  entitled  to  recover  his  actual  damages,  and 
two  hundred  and  fifty  dollars  in  addition  thereto. 

An  attorney  who  brings  a  suit  in  the  name  of  a  dissolved  and 
non-existent  corporation  should  be  required  to  pay  the  costs  of 
the  action  notwithstanding  he  acted  in  good  faith  and  has  him- 
self been  imposed  on  by  persons  asserting  that  they  represent  such 
a  corporation.  Attlehoro  National  Bank  v.  Wendell,  22  Civ.  Pro. 
E.  225. 

In  Dishaw  v.  Wadleigh,  15  App.  Div.  205,  44  Supp.  207,  the 
court  considered  the  abuse  of  legal  process.  That  was  a  case 
where  a  subpoena  and  attachment  were  issued,  it  was  claimed 
that  they  were  not  issued  for  the  purpose  of  procuring  the  attend- 
ance of  the  plaintiff  as  a  witness,  but  under  the  idea  that  as  the 
claim  was  small  he  would  pay  it  rather  than  submit  to  the  dis- 
comfort and  expense  of  attending  court  at  so  great  a  distance  from 
his  residence.  It  was  held  that  such  use  of  a  subpoena  was  per- 
version and  abuse  of  the  process  of  the  court,  and  was  calculated 
to  bring  the  administration  of  justice  into  reproach  and  contempt. 
That  if  legal  process  is  willfully  made  use  of  for  a  purpose  not 
justified  by  law,  this  is  an  abuse  for  which  an  action  will  lie ;  in 
such  an  action  it  is  not  necessary  that  the  plaintiff  should  allege 
or  prove  that  the  proceedings  complained  of  has  been  terminated. 
It  was  held  that  the  action  was  not  one  under  this  section  of  the 
Code,  although  it  was  said  to  possess  some  of  its  features. 
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AETICLE  III. 

ACTION  FOR  CAUSING  DEATS  BY  NEGLiaSNCZ!.* 

Subd.  I.   The  right  of  action  and  limitation  thereof,  2038. 

§  1902.  Action  for  causing  death  by  negligence,  etc.,  2038. 
Subd.  2.  By  and  against  whom  action  maintained,  2043. 
Subd.  3.  Pleadings,  2047. 
Subd.  4.  Evidence,  2050. 

Subd.  5.  General  provisions  relative  to  the  action,  2053. 
Subd.  6.  Damages  and  for  whose  benefit  awarded,  2059. 

§  1903.  Damages,  and  for  whose  benefit,  2059. 

§  1904.  Id.;  amount  of  recovery,  2059. 

§  1905.   ^'  Next  of  kin"  defined,  2060. 

Snb.  1.    The  Bight  of  Action,  and  limitation  Thereof.     §  1902. 

§    1902.   Action  for  causing  death  by  negligence,  etc. 

•  The  executor  or  administrator  of  a  decedent,  who  has  left  him  or  her  surriv- 
ing,  a  husband,  wife,  or  next  of  kin,  may  maintain  an  action  to  recover  dam- 
ages for  a  wrongful  act,  neglect,  or  default,  by  which  the  decedent's  death  was 
caused,  against  a  natural  person  who,  or  a  corporation  which,  would  have  been 
liable  to  an  action  in  favor  of  the  decedent,  by  reason  thereof,  if  death  had  not 
ensued.  Such  an  action  must  be  commenced  within  two  years  after  the 
decedent's  death. 

The  original  act  upon  which  this  section  is  founded  was  first 
passed  in  1847,  following  what  was  known  as  Lord  Campbell's 
act,  passed  in  England  in  1846.  That  act  was  entitled  "An  act 
for  compensating  the  families  of  persons  killed  by  accident." 
Since  that  time  statutes  have  been  enacted  in  all  the  States  grant- 
ing like  remedies  to  families  of  persons  killed  by  wrongful  act, 
neglect  or  default.  At  common  law  the  right  of  action  for  an 
injury  to  the  person  abated  on  the  death  of  the  party  injured,  and 
where  death  resulted,  whether  instantaneously  or  not,  from  such 
an  injury,  no  action  could  be  maintained  by  the  personal  repre- 
sentatives of  the  party  injured  to  recover  damages  suffered  by  the 
decedent.  Tiffany  on  Death  by  Wrongful  Act,  §  1.  Lord  Ellen- 
borough  held,  in  Baker  v.  Bolton,  1  Campb.  493,  that  "  in  a  civil 
court  the  death  of  a  human  being  could  not  be  complained  of  as 
an  injury."     This  was  in  1808,  and  it  was  not  until  1846  that 

*  This  subject  is  treated  in  a  work  entitled  "  Death  by  Wrongful  Act,"  by 
Francis  B.  Tiffany,  which  gives  references  to  the  statutes  of  the  different  States 
upon  this  subject  and  also  authorities.  The  subject  is  necessarily  treated  in 
all  works  on  negligence,  including  among  others.  Shearman  and  Redfield  on  the 
Law  of  Negligence,  Ray's  Negligence  of  Imposed  Duties,  Buswell's  Law  of 
Personal  Injuries,  Black  on  Proof  and  Pleading  in  Accident  Cases,  Booth  on 
Street  Railways,  Jones  on  Negligence  of  Municipal  Corporations,  Patterson's 
Railway  Accident  Law,  Beach  on  Contributory  Negligence,  McKinney  on 
Fellow  Servants,  Bailey's  Master's  Liabilities  for  Injuries  to  Servant,  Thomas 
on  Negligence,  giving  rules,  decisions  and  opinions,  and  Leavitt  on  Negligence, 
the  latter  having  special  reference  to  the  law  of  negligence  in  thia  State. 
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the  first  act  was  passed  granting  remedy  in  such  cases  The  con- 
trary rule  seems  to  have  been  held  in  Ford  v.  Monroe,  20  Wend. 
210,  decided  in  1838,  but  this  case  was  overruled  in  Green  v. 
Hudson  River  Railroad  Co.,  2  Keyes,  294 ;  s.  c,  2  Abb.  Dec.  277, 
affirming  28  Barb.  9,  and  16  How.  230.  Statutes  of  this  character 
are  not  simply  remedial,  but  create  a  new  cause  of  action  in  favor 
of  the  personal  representatives  of  the  deceased,  which  is  wholly 
distinct  from  and  not  a  revivor  of  the  cause  of  action  which,  if  he 
had  survived,  he  would  have  for  his  bodily  injury.  Whitford  v. 
Panama  R.  R.  Co.,  23  IST.  Y.  465,  and  the  statute  giving  an  action 
for  damages  does  not  apply  where  the  injury  is  not  committed  in 
this  State,  but  in  a  foreign  country  where  no  such  law  exists. 
Marshall  v.  Sherman,  148  N.  Y.  25,  citing  Whitford  v.  Panama 
R.  R.  Co.,  23  N.  Y.  465,  supra.  The  action  is  given  not  for  the 
purpose  of  general  administration,  but  for  the  exclusive  use  of 
specified  beneficiaries.  Hegerich  v.  Keddie,  99  N.  Y.  268.  The 
distinguishing  features  of  this  action  are,  first,  that  it  may  be 
maintained  whenever  death  is  caused  by  wrongful  act,  neglect  or 
default,  such  as  would,  if  death  had  not  ensued,  have  entitled  the 
party  injured  to  maintain  an  action ;  second,  it  is  for  the  exclusive 
benefit  of  certain  designated  members  of  the  family  of  the  de- 
ceased; third,  damages  recoverable  are  such  as  result  to  the  bene- 
ficiaries from  the  death.  Tiffany  on  Death  by  Wrongful  Act, 
§22. 

The  provisions  of  §  1902  et  seq.,  authorizing  the  maintenance 
of  an  action  where  a  decedent's  death  was  caused  by  a  wrongful 
act,  neglect  or  default  and  providing  for  the  distribution  of  the 
damages  recovered,  were  intended  by  the  Legislature  to  create  a 
new  cause  of  action  for  the  benefit,  as  a  class,  of  the  husband  or 
wife  and  next  of  kin,  and  when  the  class  consists  of  the  widow 
and  the  father  only,  the  latter  is,  under  §  2732,  subdivision  7, 
entitled  to  share  equally  with  the  widow  in  a  judgment  where  she 
has  recovered  for  her  husband's  death  by  negligence,  proper  de- 
duction being  made  for  the  expenses  of  her  action  and  her  com- 
missions upon  the  recovery  as  his  administratrix.  Matter  of 
SnedeTcer  v.  Snedeher,  164  N.  Y.  58,  affirming  47  App.  Div.  471, 
63  Supp.  580. 

No  action  lies  by  a  tenant  to  recover  damages  for  the  death  of  a 
child  alleged  to  have  been  caused  by  reason  of  the  landlord's 
breach  of  contract  to  heat  the  premises.     Such  action  is  unknown 
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to  the  common  law,  and  is  not  within  the  statute  allowing  repre- 
sentatives to  sue  for  the  benefit  of  the  next  of  kin.  Daucy  v, 
Walz,  lis  App.  Div.  355,  98  Supp.  407. 

A  complaint  alleging  a  special  contract  by  a  hospital  corpora- 
tion to  watch  over  the  plaintiff's  insane  wife,  and  that  the  defend- 
ant made  a  breach  of  the  contract  by  negligently  failing  to  keep 
such  watch,  whereby  the  wife  threw  herself  out  of  the  window  and 
was  killed,  constitutes  an  action  ex  delicto  and  not  ex  contractu, 
as  the  husband's  action,  if  any,  arises  out  of  a  domestic  relation, 
and  as  the  wrong  resulted  in  death,  the  action  does  not  survive 
under  the  common  law  and  the  complaint  states  no  cause  of  action. 
Neither  does  such  an  action  lie  under  §  1902,  which  is  the  sole 
authority  for  a  wrong  causing  death.  Duncan  v.  St.  Luke's  Hos- 
pital, 113  App.  Div.  68,  98  Supp.  867,  and  authorities  on  the 
subject. 

The  right  of  action  for  causing  death  by  negligence  exists  only 
by  virtue  of  the  statute.  It  did  not  exist  at  common  law.  Crow- 
ley V.  Panama  R.  B.  Co.,  30  Barb.  99 ;  MaMer  v.  Norwich,  etc., 
Co.,  35  N.  Y.  352 ;  McDonald  v.  Mallory,  77  N.  Y.  546 ;  Green  v. 
Hudson,  2  Keyes,  294 ;  Dehevoise  v.  N.  Y.,  L.  E.,  etc.,  B.  B.  Co., 
98  N.  Y.  377.  The  remedy  is  an  extraordinary  one,  unknown  to 
the  common  law,  created  by  statute  for  damages  or  injuries  also 
created  by  statute,  for  in  a  legal  or  judicial  sense  damages  or 
injuries  for  which  there  is  no  legal  redress  or  remedy  are  not 
damages  or  injuries.  Those  acts  which  create  the  remedy  for  the 
benefit  of  the  widow  and  next  of  kin  also  create  the  wrong  as  to 
them.  Beach  v.  Bay  State,  etc.,  Co.,  30  Barb.  433.  The  act  is  to 
be  liberally  construed.  Oldfield  v.  N.  Y.  C.  &  H.  B.  B.  Co.,  3 
E.  D.  Smith,  103 ;  Beach  v.  Bay  State.,  etc.,  Co.,  30  Barb.  433. 
The  statute  does  not  give  a  remedy  for  injuries  received  without 
the  State  and  resulting  in  death.  Whitford  v.  Panama  B.  B.  Co., 
23  K  Y.  465 ;  Crowley  v.  Panama  B.  B.  Co.,  30  Barb.  99;  Van- 
derwerhen  v.  N.  Y.  &  H.  B.  B.  Co.,  6  Abb.  239 ;  Mahler  v.  Nor- 
wich, etc.,  Co.,  45  Barb.  226,  reversed,  35  IST.  Y.  352.  But  the  rule 
is  otherwise  where  the  death  occurs  on  the  high  seas,  on  board  a 
vessel  hailing  from  and  registered  in  a  port  within  the  State,  and 
at  the  time  employed  by  the  owners  in  their  own  business.  Mc- 
Donald v.  Mallory,  77  IST.  Y.  546.  An  action  is  maintainable  in 
this  State  by  the  presonal  representatives  of  one  whose  death 
resulted  from  an  injury  received  in  another  State,  through  the 
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negligence  of  defendant,  where  it  appears  the  laws  of  that  State 
are  similar  to  the  laws  of  this  State  giving  to  the  personal  repre- 
sentatives a  right  of  action.  In  such  cases  it  is  not  essential  that 
statutes  should  be  precisely  the  same,  but  the  existence  of  such  a 
statute  should  be  proved.  The  action  may  be  maintained  by  an 
administrator  appointed  in  this  State.  Leonard  v.  Columbia,  etc, 
Co.,  84  N.  y.  48,  approved.  Derrick  v.  B.  R.  Co.,  13  Otto,  21. 
The  statute  has  no  extraterritorial  effect.  Debevoise  v.  N.  Y.,  L. 
E.,  etc.,  Co.,  98  K  Y.  3Y7.  The  statute  applies,  whether  the  death 
was  instantaneous  or  where  it  was  consequential.  The  action  is 
equally  maintainable  in  both  cases.  Brown  v.  Buffalo,  etc.,  B.  B. 
Co.,  22  N.  Y.  19L  Nor  is  it  material  that  the  act  causing  death 
was  not  intentional.  Baker  v.  Bailey,  16  Barb.  54.  The  act  pro- 
viding for  the  protection  of  human  life  at  public  bathing  places 
does  not  indicate  an  intention  on  the  part  of  the  Legislature  to 
impose  a  liability  where  the  death  was  caused  by  the  negligence 
of  the  person  drowned.    Nugent  v.  Yanderveer,  39  Hun,  322. 

Section  1902  is  a  remedial  statute  and  should  be  so  construed 
as  to  give  rather  than  withhold  the  remedy  intended  to  be  pro- 
vided. There  is  nothing  from  which  it  can  be  inferred  that  the 
right  of  action  was  only  intended  to  be  given  in  case  the  person 
killed  was  a  citizen  of  the  State  of  New  York  or  left  property 
therein.  The  section  is  not  covered  by  the  express  terms  of  §  2702, 
but  by  the  broad  powers  conferred  by  the  latter  section  it  is  evi- 
dent that  ancillary  representatives  are  given  every  right  of  action 
conferred  upon  executors  or  administrators,  unless  specially  ex- 
cepted. Lang  v.  Houston  St.  B.  B.  Co.,  75  Hun,  151,  27  N.  Y. 
Supp.  90,  affirmed,  144  K  Y.  717. 

In  Hoes  v.  N.  Y.,  N.  H.  &  H.  B.  B.  Co.,  73  App.  Div.  363,  77 
Supp.  117,  the  court  considers  and  discusses  the  difference  between 
the  statutes  of  this  State  giving  a  right  of  action  for  injuries 
causing  death  and  the  statute  of  Connecticut.  This  case  was  re- 
versed, 173  N.  Y.  435. 

In  Kane  v.  Larkin,  56  Hun,  79,  29  St.  Eep.  643,  §  1902  was 
held  applicable  to  an  action  brought  by  an  administratrix  against 
a  person  who  killed  the  intestate;  Under  this  statute  the  burden 
is  upon  the  plaintiff  to  establish  as  part  of  his  case  and  by  com- 
petent evidence,  that  a  wrongful  act,  neglect  or  default  on  the 
part  of  defendant  was  the  actual  cause  of  death.  Schoen  v.  Dry 
Dock,  etc.,  B.  R.  Co.,  31  St.  Eep.  400.    An  action  under  this  sec- 
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tion  to  recover  damages  for  the  benefit  of  the  next  of  kin,  is  not 
an  action  relating  to  decedent's  estate  under  §§  1825  and  1826. 
In  re  Javsen's  Estate,  9  N.  Y.  451. 

An  action  under  the  statute  of  a  foreign  State  to  recover  for 
death  by  negligence  can  only  be  maintained  in  this  State  by  such 
parties  as  are  designated  by  the  statute  giving  the  right  of  action ; 
held,  that  an  action  under  the  statute  of  Pennsylvania  was  prop- 
erly brought  in  this  State  in  the  name  of  the  widow,  she  being 
the  proper  party  under  the  statutes  of  that  State.  Wooden  v. 
Western  New  York,  etc.,  R.  B.  Co.,  35  St.  Kep.  685,  12  K  Y. 
Supp.  908.  Where  an  express  messenger  was  killed  while  on  de- 
fendant's train,  the  express  company  and  the  defendant- having  a 
contract  releasing  the  railroad  company  from  liability  for  any 
damage  done  to  the  agents  of  the  express  company,  whether  in  their 
employ  as  messengers  or  otherwise,  it  was  held  that,  in  the  absence 
of  evidence  of  an  agreement  on  the  part  of  the  deceased  or  of 
knowledge  on  his  part  of  this  agreement  by  his  employer,  the 
express  company  could  not  waive  the  right  of  the  intestate  to  pro- 
tection against  negligent  wrong  at  the  hands  of  the  defendant,  or 
discharge  the  defendant  from  cause  of  action  which  belonged  only 
to  the  intestate  or  his  personal  representative.  Kenny  v.  N.  Y.  C. 
&  H.  E.  R.  Co.,  54  Hun,  143.  On  appeal,  125  K  Y.  422,  it  was 
held  that  the  contract  might  be  read  not  necessarily  as  releasing 
or  preventing  an  action  by  employees  of  the  express  company 
against  defendant  for  damages  for  injuries  received  while  on  the 
road,  but  as  an  agreement  to  indemnify  defendant  in  the  event 
of  such  an  action  and  so  that  plaintiff  was  entitled  to  recover,  and 
the  decision  in  that  court  is  placed  upon  that  ground. 

Brewer  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  124  K  Y.  59,  holds  the 
rule  to  be  that  a  person  entering  into  a  contract  of  service  with 
one  employer  may  not  without  his  knowledge  or  assent  be  made 
to  assvime  the  hazards  of  a  service  conducted  by  another  and  in 
which  he  is  not  engaged,  and  so  be  personally  subjected  to  the 
consequences  of  the  negligence  of  the  latter  without  remedy  against 
him.    This  case  is  referred  to  in  125  N.  Y.  at  page  425. 

The  action  must  be  brought  within  two  years.  Bormell  v. 
Jewett,  24  Hun,  524.  This  rule  is  applicable  to  a  foreign  cor- 
poration. Londriggan  v.  N.  Y.  &  H.  R.  R.  Co.,  5  Civ.  Pro.  E.  76. 
The  fact  that  the  death  did  not  occur  within  a  year  and  a  day 
from  the  time  of  the  act  does  not  affect  the  case,  for  the  rule  as 
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to  death  within  a  year  and  a  day  does  not  apply  in  civil  actions. 
Schlichting  v.  Wintgen,  25  Hun,  626. 

No  action  lies  in  favor  of  a  mother  against  a  physician  for  dam- 
ages occasioned  to  her  through  the  death  of  her  infant  child  by 
reason  of  the  physician's  malpractice,  unless  it  be  for  the  loss  of 
the  services  of  the  child  during  the  illness  caused  thereby. 

No  action  lies  by  a  mother  for  the  recovery  of  damages  sus- 
tained by  her  by  reason  of  her  dead  child's  character  being 
maligned.    Sorensen  v.  Balahan,  11  App.  Div.  164,  42  Supp.  654. 

Sub.  2.    By  and  Against  Whom  Action  Maintained. 

The  action  lies  in  every  case  where  the  deceased  could  have 
maintained  an  action  had  he  survived.  Keller  v.  N.  Y.  C.  B.  B. 
Co.  (Court  of  Appeals,  1861),  24  How.  172.  The  only  condition 
on  which  the  right  of  the  administrator  to  sue  depends  is  the  com- 
mon-law right  of  the  injured  person  to  maintain  the  action  if  he 
were  living.  It  is  not  required  that  the  person  injured  should  be 
a  husband,  father  or  protector,  though  the  Legislature  in  passing 
the  act  was  doubtless  influenced  by  the  evident  justice  of  com- 
pelling the  wrongdoers  to  compensate  families  dependent  in  a 
greater  or  less  degree  for  support  on  the  deceased.  Quin  v.  Moore, 
15  K  Y.  432.  See  Green  v.  H.  B.  B.  Co.,  18  How.  323,  affirmed, 
31  Barb.  260.  Where  one  injured  recovers  therefor  in  his  life- 
time, his  personal  representatives  cannot  also  maintain  the  action 
under  the  statute.  It  was  not  intended  to  impose  a  double  lia- 
bility. lAttlewood  V.  Mayor,  89  JST.  Y.  24,  overruling  25  Hun, 
626.  The  action  could  not  be  maintained  by  the  husband  for 
causing  the  death  of  a  married  woman,  as  the  law  stood  previous 
to  1870.  Oreen  v.  E.  B.  B.  B.  Co.,  2  Keyes,  294;  Drahe  v.  Oil- 
more,  52  N.  Y.  389.  Where  he  sued  as  her  administrator,  as  the 
statute  stood  in  1861,  he  could  not  recover  for  the  value  of  her 
services  to  him.  Dickens  v.  N.  Y.  C.  B.  B.  Co.,  23  IST.  Y.  158. 
The  fact  that  children  of  a  person  killed  are  of  full  age  and  living 
away  from  hime  and  supporting  themselves,  will  not  alone  prevent 
a  recovery.  Lockwood  v.  N.  Y.,  L.  E.  &  W.  B.  B.  Co.,  98  IST.  Y. 
523.  By  personal  representatives  the  statute  means  executors  or 
administrators.  Safford  v.  Drew,  3  Duer,  627;  Lee  v.  Dill,  39 
Barb.  516 ;  Tilley  v.  E.  B.  B.  Co.,  24  N.  Y.  471.  The  father  may 
sue  as  administrator  of  his  infant  son.  McMahon  v.  Mayor,  38 
N.  Y.  642. 
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Natural  persons  as  well  as  corporations  are  liable  under  the 
statute.  Baker  v.  Bailey,  16  Barb.  54.  One  who  has  leased  a 
ferry  to  another  person  for  a  definite  period,  where  the  same  is 
being  conducted  independently  of  the  lessor,  is  not  liable  for  the 
wrongful  act  or  negligence  of  a  servant  of  the  lessee.  Norton  v. 
Wiswall,  26  Barb.  618.  Where  a  master  directed  a  servant  to  do 
a  piece  of  work  and  the  servant  employed  another,  who  executed 
it  negligently  and  carelessly,  the  master  was  held  liable.  Alihorf 
V.  Wolf,  22  N.  Y.  355.  An  employer  is  not  liable  for  the  death 
of  one  servant  caused  by  the  negligence  of  another  servant. 
Bounds  V.  D.,  L.  &  W.  B.  B.  Co.,  64  N.  Y.  129 ;  Sherman  v.  B.  & 
8.  B.  B.  Co.,  17  ]Sr.  Y.  153 ;  Malone.  v.  Hathaway,  64  K.  Y.  5. 
The  master  of  a  vessel  was  held  liable  for  negligence  in  causing 
the  death  of  a  child,  where  the  steward  left  a  poisonous  substance 
where  the  child  drank  it.  Byall  v.  Kennedy,  6Y  N.  Y.  379.  The 
receiver  of  an  insolvent  railroad  company  operating  the  road,  in 
the  absence  of  evidence  that  he  assumed  to  act  other  than  as  such 
officer  of  the  court,  is  not  liable  personally  on  an  action  for  negli- 
gence causing  the  death  of  a  passenger,  where  no  personal  negligence 
is  imputed  to  him,  Cardot  v.  Barney,  63  N.  Y.  281 ;  but  where 
such  receiver  assumes  the  management  of  other  property,  over 
which  the  court  has  no  control,  he  is  responsible  individually  for 
its  careful  and  proper  management.  Kain  v.  Smith,  80  N.  Y.  458. 
(See  "Receivers"  for  further  authorities.)  Held,  in  Yertore  v^ 
Wiswall,  16  How.  8,  that  the  action  could  be  maintained  against 
the  personal  representatives  of  the  wrongdoer  for  the  enforcement 
of  a  statutory  right  of  property,  and  this  case  was  followed  in 
Hegreich  v.  Keddie,  32  Hun,  142,  but  the  latter  case  was  reversed, 
99  IS".  Y.  258,  holding  that  the  action  abated  and  could  not  be 
maintained  against  the  personal  representatives  of  the  wrong- 
doer, and  16  How.  8,  supra,  overruled.  Under  Laws  1870,  chapter 
321,  which  opened  the  door  to  claims  against  the  State,  founded 
upon  its  negligence,  the  plaintiff,  as  administrator  of  her  deceased 
husband,  has  a  cause  of  action  against  the  State,  notwithstanding 
the  omission  in  §  1902  (giving  to  administratrix  such  right)  to 
include  such  actions  against  the  State.  Bowen  v.  State  of  New 
York,  13  St.  Rep.  134. 

The  personal  representatives  of  a  deceased  person,  whose  death 
is  alleged  to  have  been  caused  by  negligence  of  the  officers  of  the 
State,  in  the  use  and  management  of  the  canals,  are  entitled  to  the 
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allowance  of  the  claim  where,  in  case  the  negligent  act  causing  the 
death  had  been  chargeable  to  a  natural  person  or  corporatioUj  an 
action  could  have  been  maintained  under  this  section.  Bowen  v. 
State,  of  New  York,  108  N.  Y.  166.  Under  this  section  a  charity 
patient  has  precisely  the  same  right  of  action  for  malpractice  as  one 
who  pay  for  attendance ;  but  it  seems  that  a  public  charitable  hos- 
pital is  not  liable  for  injuries  sustained  by  an  inmate  from  the 
actual  negligence  of  a  medical  attendant  if  it  is  shown  that  the 
institution  exercised  due  care  in  the  selection.  Harris  v.  Woman's 
Hospital,  27  Abb.  N.  C.  37,  14  Supp.  881. 

It  seems  that,  if  insanity  is  the  natural  and  probable  result  of 
an  injury  negligently  inflicted,  the  party  causing  the  injury  will 
be  liable  for  the  death  of  the  insane  person  brought  about  by  his 
own  act  while  insane,  provided  such  death  is  the  ordinary  and 
natural  result  of  the  negligent  act  and  not  too  remote  in  time,  and 
provided  also  that  its  connection  with  the  injury  is  not  involved  in 
such  doubt  and  uncertainty  as  to  render  it  inadvisable,  upon  the 
grounds  of  public  policy,  to  hold  the  wrongdoer  liable. 

It  seems  that  the  rule  applicable  in  such  a  case  is  that  no  lia- 
bility exists  unless  the  decedent  was  mentally  disordered  to  such 
an  extent  that  he  did  not  understand  that  the  act  he  committed 
would  cause  his  death,  or  committed  the  act  under  the  influence  of 
some  insane  impulse  which  he  could  not  resist,  although  knowing 
the  consequences,  it  not  being  sufficient  that  his  mind  was  so  im- 
paired that  he  was  not  conscious  of  the  moral  obliquity  of  the  act. 

In  an  action  to  recover  damages  resulting  from  the  death  of  the 
insane  person,  the  burden  is  upon  the  plaintiff  to  establish  the 
decedent's  irresponsibility,  and  acts  and  incidents  which  are  as 
consistent  with  sanity  as  with  insanity  will  not  warrant  the  sub- 
mission of  the  question  to  the  jury.  Koch  v.  Fox,  71  App.  Div. 
289,  75  Supp.  913. 

The  terms  of  the  statute  are  explicit.  An  action  to  recover  for 
death  must  be  brought  by  the  administrator  or  executor,  and  a 
release  by  the  person  appointed  administrator,  executed  prior  to 
his  appointment,  constitutes  no  defence  to  the  cause  of  action. 
Matter  of  Snedeher  v.  Snedeker,  47  App.  Div.  471,  63  Supp.  580, 
affirmed,  164  K  Y.  58,  citing  Stuber  v.  McEntee,  142  N.  Y.  200. 

As  this  section  creates  an  action  only  when  the  defendant  "  would 
have  been  liable  to  an  action  in  favor  of  the  decedent  if  death 
had  not  ensued,"  the  administratrix  of  a  person,  who,  in  considera- 
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tion  of  a  free  passage,  signed  a  contract  relieving  the  carrier  from 
injuries  caused  by  its  negligence,  cannot  recover  for  the  death  of 
such  person,  although  caused  by  the  negligence  of  the  carrier. 
Hodge  v.  Rutland  B.  R.  Co ,  112  App.  Div.  142,  97  Supp.  1107, 
holding  that  as  the  decedent,  if  he  had  survived,  could  not  recover 
against  the  defendant  for  any  injury  by  negligence  of  its  servants, 
his  administratrix  could  not  recover,  citing  Northern  Pacific  R.  R. 
Co.  V.  Adams,.  192  U.  S.  440;  Bissell  v.  N.  Y.  C.  R.  R.  Co.,  25 
K  Y.  442 ;  Foucher  v.  N.  Y.,  etc.,  R.  R.  Co.,  49  K  Y.  263. 

Under  §  1902,  the  administrator  of  a  decedent,  vfhose  death  was 
caused  by  the  negligent  act  of  a  corporation,  may  maintain  an 
action  against  the  corporation  to  recover  damages  for  decedent's 
death,  notwithstanding  his  widovy  and  next  of  kin,  for  whose  bene- 
fit the  action  is  brought,  are  non-resident  aliens,  since  the  statute 
contains  no  words  of  limitation  and  no  expression  of  the  legislative 
will  that  the  recovery  therein  authorized  shall  be  distributed  to 
residents  only,  and  there  is  no  valid  reason  why  damages  imposed 
upon  a  negligent  employer  as  compensation  to  those  who  suffer  by 
his  act  should  not  be  paid  to  the  survivors,  whether  residing  here 
or  in  some  foreign  jurisdiction.  Alfson  v.  Btish  Co.,  182  N.  Y. 
393,  affirming  97  App.  Div.  632,  89  Supp.  1100. 

Where  it  was  desired  to  bring  an  action  under  this  section  for 
causing  the  death  of  the  decedent  by  negligence,  and  it  appeared 
that  his  widow  and  his  children,  his  next  of  kin,  were  all  in 
Italy,  and  the  latter  minors,  the  court  granted  administration  to 
a  person  described  in  the  petition  therefor  as  the  nearest  friend  of 
the  decedent.    Matter  of  Faola,  36  Misc.  514,  73  Supp.  1062. 

An  action  to  recover  for  the  death  of  an  alien,  who  at  the  time 
of  his  death  was  a  resident  of  this  State,  but  a  subject  of  a  foreign 
country,  may  be  maintained,  notwithstanding  the  fact  that  the  only 
next  of  kin  of  the  decedent  are  non-resident  aliens.  Tannas  v. 
Municipal  Oas  Co.,  88  App.  Div.  251,  84  Supp.  1053. 

In  an  action  for  negligence  causing  the  death  of  a  passenger  on 
defendant's  railroad  in  Canada,  held,  that  the  cause  of  action  de- 
pended upon  the  Canadian  statute  upon  the  subject,  the  procedure 
only  being  governed  by  New  York  law.  Kiefer  v.  Grand  Trunk 
By.  Co.,  12  App.  Div.  28,  42  Supp.  171,  affirmed  on  opinion  below, 
153  K  Y.  688. 

As  the  statute  of  Connecticut  with  reference  to  recovery  for 
injuries  to  a  person  is  substantially  the  same  as  ours,  an  adminis- 
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tra^O"  whose  decedent  was  negligently  killed  in  Connecticut  may 
maintain  an  action  against  the  person  whose  negligence  caused 
the  intestate's  death.  Strauss  v.  N.  Y.,  N.  H.  &  Hartford  B.  B. 
Co.,  91  App.  Div.  583,  87  Supp.  67. 

Limited  letters  of  administration  do  not  restrict  the  person  to 
whom  they  are  granted  to  the  prosecution  of  any  particular  person 
for  causing  the  death  of  the  intestate,  though  the  petition  under- 
takes to  specify  the  person  through  whose  negligence  it  happened, 
but  the  administratrix  may  prosecute  her  action  against  any  person 
liable.  Matter  of  Halligan's  Estate,  50  Misc.  481,  100  Supp.  622, 
distinguishing  Kirwin  v.  Malone,  45  App.  Div.  93,  which  was  a 
case  where  limited  letters  were  obtained,  and  the  administratrix 
attempted  to  maintain  an  action  for  conversion,  which  action  is 
not  a  statutory  one,  but  a  common-law  action,  and  therefore  not 
within  the  provisions  of  §  2664  of  the  Code. 

Sab.  3.    Pleadings. 

In  an  action  for  damages  caused  by  defendant's  negligence,  a 
general  averment  in  the  complaint  of  negligence  is  sufficient  to 
admit  proof  of  the  special  circumstances  constituting  it.  Oldfield 
V.  N.  Y.  &  H.  B.  B.  Co.,  14  N.  Y.  310.  Degrees  of  negligence 
are  matters  of  proof,  not  of  averment,  aud  a  general  allegation  of 
negligence,  want  of  skill,  etc.,  is  sufficient,  in  an  action  for  negli- 
gence, whether  the  defendant  is  liable  for  ordinary  or  gross  negli- 
gence. Nolton  V.  Western  B.  B.  Co.,  15  N.  Y.  444.  Freedom 
from  negligence  need  not  be  averred  by  plaintiff,  Hachford  v. 
N.  Y.  C.  B.  B.  Co.,  13  Abb.  (K  S.)  518;  Wolfe  v.  Supervisors, 
19  How.  370;  Bichards  v.  Westcott,  2  Bosw.  589;  Johnson  v. 
E.  B.  B.  Co.,  20  N.  Y.  65 ;  and  this  rule  is  not  changed  by  the 
decisions  in  Beynolds  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  58  1^.  Y. 
248,  and  Urquhart  v.  City  of  Ogdensburg,  23  Hun,  75.  West- 
brook,  J.,  said,  in  latter  case:  "An  averment  in  the  complaint 
that  the  negligence  of  the  defendant  was  the  cause  of  the  injury 
is  equivalent  to  an  allegation  that  it  was  the  sole  cause.  To  estab- 
lish such  an  allegation,  the  absence  of  contributory  negligence 
must  be  shown,  as  the  cases  now  hold,  but  the  pleadings  cover  the 
whole  ground."  To  the  same  effect,  see  Lee  v.  Troy  Citizens'  Gas- 
light Co..  98  K  Y.  115. 

A  complaint  is  insuifficient  which  alleges  that  the  death  was 
caused  by  the  wrongful  act,  neglect  or  default  of  defendant;  it 
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is  not  necessary  to  aver  want  of  contributory  negligence.  Melhado 
V.  Povghkeepsie  Transportation  Co.,  27  Hun,  99.  The  complaint 
need  not  refer  to  the  statute,  but  should  state  a  time  when  the 
injury  occurred,  and  state  all  the  facts  requisite  to  bring  the 
case  within  the  statute.  Brown  v.  Harmon,  21  Barb.  508.  An 
allegation  that  plaintiff  was  put  to  cost  and  expense  for  medical 
attendance,  funeral  and  other  expenses  is  sufficient.  Boeder  v. 
Ormsley,  22  How.  270.  An  allegation  that  defendants,  by  the 
negligence  of  themselves  and  their  servants,  caused  the  injury  is 
a  sufficient  allegation  to  enable  plaintiff  to  show  the  defective  con- 
struction of  the  car  which  caused  the  injury,  as  well  as  careless- 
ness of  the  driver.  OUfield  v.  N.  Y.  C.  B.  B.  Co.,  14  K  Y.  310. 
An  allegation  that  defendants'  servant,  driving  their  horse  car, 
so  negligently  and  carelessly  managed  his  team  that  the  horse 
knocked  her  down  and  injured  her,  is  sufficiently  definite  and 
certain.  Agnew  v.  Brooklyn,  etc.,  Co.,  20  Abb.  N.  C.  235.  A 
complaint  in  a  husband's  action  for  causing  the  wife's  death  which 
shows  that  she  did  not  die  till  several  days  after  the  first  injury, 
is  sufficient,  since  it  shows  a  period  during  which  he  was  deprived 
of  her  services.  Phillippi  v.  Wolf,  14  Abb.  (N.  S.)  196.  In  an 
action  for  negligence,  held,  not  necessary  to  plead  a  public  statute 
creating  the  duty,  the  omission  of  which  constituted  the  negligence 
complained  of.    Brennan  v.  Lachat,  6  St.  Hep.  278. 

It  is  not  necessary  to  allege  that  damages  have  been  sustained 
by  plaintiff  by  reason  of  the  negligence  of  the  defendant  or  by 
reason  of  the  death  of  the  intestate,  since  the  law  supplies  the 
necessary  implication  justifying  the  award  of  nominal  damages. 
The  court  expressed  no  opinion  as  to  damages  which  depend  upon 
proof  as  to  whether  they  must  be  alleged  in  the  complaint.  Kenney 
V.  New  York  Central  &  Hudson  B.  R.  Co.,  49  Hun,  535. 

In  an  action  for  negligence  causing  death,  the  defendant  need 
not  allege  in  the  answer  that  the  death  occurred  in  another  State ; 
the  plaintiff  must  allege  and  prove  that  the  death  occurred  within 
this  State,  or  within  a  State  having  a  similar  statute  in  such  case. 
Dehevoise  v.  N.  Y.  &  L.  E.  R.  R.  Co.,  98  N.  Y.  377.  A  defendant 
cannot  plead  his  own  previous  ignorance  as  an  excuse  for  his 
inability  to  perform  a  distinct  and  affirmative  duty.  Bills  v.  N.  Y. 
C.  R.  B.  Co.,  84  IST.  Y.  5.  A  foreign  corporation  sued  here  may 
plead  the  statute  of  limitations  prescribed  by  the  section.  Section 
414  does  not  apply.  Londriggen  v.  N.  H.  B.  B.  Co.,  12  Abb.  N.  C. 
273. 
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In  an  action  under  this  section,  complaint  must  allege  that  the 
intestate  left  him  surviving  some  person  or  persons  who  would  be 
entitled  to  the  benefit  of  the  recovery,  if  one  should  be  had,  and 
a  complaint  which  does  not  contain  an  allegation  that  he  left 
either  a  widow  or  next  of  kin,  is  insufficient  and  demurrable.  Ken- 
ney  v.  N.  Y.  C.  R.  E.  Co.,  15  Civ.  Pro.  E.  347. 

The  complaint  in  an  action  brought  by  the  administrator  of  an 
infant  to  recover  damages  for  her  death  alleged  that  she  was  his 
daughter,  that  the  defendant  seduced  her  under  a  promise  of 
marriage  which  he  did  not  intend  to  keep ;  that  she  became  preg- 
nant and  that  he  wrongfully  "  caused  her  to  submit  "  to  a  criminal 
operation  and  abortion  from  the  effects  of  whicli'she  died.  On  de- 
murrer to  the  complaint  for  insufficiency,  held,  that  the  action  was 
not  maintainable  under  §  1902  as  one  iqr  seduction  as  the  decedent 
could  not  have  maintained  such  an  action  if  living.  That  there 
could  be  no  recovery  under  that  section  for  the  criminal  operation, 
and  this  because  as  the  complaint  alleged  that  the  decedent  sub- 
mitted to  it  she  also  became  guilty  of  a  crime  when  she  submitted, 
there  being  no  allegation  that  the  defendant  bore  such  a  relation 
to  her  as  would  give  him  special  opportunity  to  coerce  or  overcome 
her  will.    Larocque  v.  Conheim,  42  Misc.  613,  87  Supp.  625. 

A  complaint  in  an  action  brought  by  the  administrator  of  a  male 
decedent  under  §  1902  against  a  person  whose  negligence  is  alleged 
to  have  caused  the  decedent's  death  is  demurrable  where  it  fails 
to  show  that  the  latter  left  him  surviving  either  a  wife  or  next  of 
kin.  Pizzi  v.  Reid,  36  Misc.  123,  72  Supp.  1053,  reversed,  72 
App.  Div.  162,  76  Supp.  306. 

In  Holm  V.  Empire  Hardware  Co.,  102  App.  Div.  505,  92  Supp. 
914,  it  is  said  that  where  the  complaint  alleged  the  cause  of  action 
imder  §  1902,  it  was  entirely  immaterial  whether  or  not  the  notice 
required  by  the  Employers'  Liability  Act  was  given,  and  the  allega  - 
lion  of  the  service  of  such  a  notice  was  surplusage,  and  could  not 
affect  a  cause  of  action  properly  pleaded  irrespective  of  that  act. 
An  action  under  this  section  is  an  action  for  personal  injuries 
within  the  meaning  of  chapter  572  of  the  Laws  of  1886,  requiring 
that  such  an  action  when  brought  against  any  city  having  a  popula- 
tion of  50,000  or  more  must  be  "  commenced  within  one  year  after 
the  action  therefor  shall  have  accrued."    The  cause  of  action,  how- 
ever, does  not  accrue  imtil  the  appointment  of  the  executor  or  ad- 
ministrator, and,  therefore,  where  an  administratrix  is  not  ap- 
AcTiONS,  Vol.  II  — 139 
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pointed  until  after  sixteen  months  after  the  death  of  her  decedfent, 
the  filing  of  the  statutory  notice  within  two  months,  and  the  com- 
mencement of  the  action  within  five  months  thereafter  is  a  suffi- 
cient compliance  with  the  requirement  of  the  statute.  Crapo  v. 
City  of  Syracuse,  183  N.  Y.  395,  reversing  98  App.  Div.  376,  90 
Supp.  553. 

The  complaint  in  an  action  brought  under  this  section  may  be 
amended  under  §  723,  so  as  to  set  out  the  fact  that  the  notice  re- 
quired by  Employers'  Liability  Act,  was  served  on  defendant, 
although  the  motion  for  such  leave  to  amend  was  not  made  until 
after  the  expiration  of  one  year  from  the  date  of  the  accident. 
Miller  v.  Erie  B.  B.  Co.,  109  App.  Div.  612,  96  Supp.  244. 

In  King  v.  Mail  &  Express  Co.,  113  App.  Div.  90,  98  Supp. 
891,  it  was  held  that  a  clerical  eiTor  in  the  complaint  was  frivolous 
and  the  defect  amendable  at  any  time  upon  mere  suggestion  to  the 
court. 

Sub.  4.    Evidence. 

No  proof  of  damages  resulting  to  the  plaintiff  or  next  of  kin 
is  necessary  to  sustain  an  action  under  the  statute,  by  the  adminis- 
trator of  the  deceased,  for  injuries  to  the  person.  Keller  v.  N.  Y. 
C.  B.  B.  Co.,  24  How.  172.  The  negligence  of  the  defendant  must 
be  affirmatively  established.  Massoth  v.  D.  <&  H.  Canal  Co.,  6 
Hun,  314;  s.  c,  64  N.  Y.  524;  Cleveland  v.  N.  J.  8.  Co.,  68  N.  Y. 
306,  reversing  5  Hun,  523 ;  DeGraff  v.  N.  Y.  C.  B.  B.  Co.,  76 
1ST  Y.  125 ;  Barringer  v.  IV.  Y.  C.  B.  B.  Co.,  18  Hun,  398 ;  Pain- 
ton  V.  Northern,  etc.,  B.  B.  Co.,  83  E".  Y.  7;  Derrenhasher  v. 
Lehigh,  etc.,  Co.,  87  N.  Y.  636.  The  plaintiff  is  bound  to  show 
affirmatively  that  the  deceased  did  not  contribute  to  the  result,  and 
that  defendant's  negligence  was  the  sole  cause,  Hart  v.  Hudson 
Biver  Bridge  Co.,  84  N.  Y.  56 ;  Biceman  v.  Havemeyer,  84  K.  Y. 
647;  Hale  v.  Smith,  78  N.  Y.  480;  Olendenning  v.  Shnrpe,  22 
Hun,  78;  and  any  degree  of  contributory  negligence  which  imme- 
diately contributed  to  the  injury  is  a  complete  defence.  Gray  v. 
Second  Ave.,  etc.,  B.  B.  Co.,  65  ¥.  Y.  561 ;  Keese  v.  N.  Y.,  etc., 
B.  B.  Co.,  67  Barb.  205  ;  but  otherwise  if  the  negligence  in  no  way 
contributed  to  the  injury,  Hanks  v.  Winans,  74  IST.  Y.  609 ;  Was- 
mer  v.  D.,  L.  &  W.  B.  B.  Co.,  80  N.  Y.  212;  and  the  question  of 
contributory  negligence,  where  the  evidence  is  conflicting,  or 
different  inferences  may  be  drawn  from  it,  must  always  be  sub- 
mitted to  the  jury.     Belton  v.  Baxter,  68  N.  Y.  411 ;  Saltar  v. 
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JJtica,  etc.,  B.  B.  Co.,  59  N.  Y.  631 ;  Thurber  v.  B.  B.  Co.,  60 
N.  Y.  326;  Massoth  v.  D.  &  H.  B.  B.  Co.,  64  N.  Y.  524.  The 
absence  of  contributory  negligence  may  be  shown  by  attending 
circumstances  as  well  as  by  direct  testimony.  Tolman  v.  Syracuse 
B.  B.  Co.,  98  N.  Y.  198 ;  Nowell  v.  The.  Mayor,  52  Super.  Ct.  382. 
Where  the  action  is  such  as  in  the  ordinary  course  of  things  does 
not  bappen,  the  fact  itself  raises  a  presumption  of  negligence. 
Lyons  v.  Bosenthal,  11  Hun,  46 ;  Green  v.  Bonta,  48  Super.  Ct. 
156.  It  is  not  necessary  to  give  positive  and  direct  proof  of 
defendant's  negligence ;  proof  of  circumstances  from  which  it  may 
be  fairly  inferred  is  sufBcient.  Jones  v.  N.  Y.  C.  B.  B.  Co.,  62 
How.  450;  Hart  v.  Hudson  Biver  Bridge  Co.,  80  N.  Y.  622. 
The  fact  that  a  passenger  vessel  deviated  from  her  voyage  and  was 
wrecked  raises  a  presumption  of  negligence.  MarcJcwald  v.  Oceanic, 
etc.,  Co.,  11  Hun,  462.  In  an  action  to  recover  damages  for  death 
of  a  child  of  tender  years,  plaintiff  is  not  required  to  give  affirma- 
tive proof  of  damages.  OorJiam  v.  N.  Y.  C.  B.  B.  Co.,  23  Hun, 
449;  Prendergrast  v.  N.  Y.  C.  B.  B.  Co.,  58  N.  Y.  652.  In  an 
action  for  death  by  negligence,  though  the  general  character  of  the 
deceased  for  kindness  and  affection  toward  his  relatives  may  be 
shown,  yet  evidence  of  specific  acts  is  not  admissible.  Quinn  v. 
Power,  29  Hun,  183.  In  an  action  against  a  railroad  company 
for  negligence,  proof  of  a  violation  of  its  rules  by  its  servants  is 
admissible  on  the  question  of  negligence.  Wood  v.  N.  Y.  C.  B.  B. 
Co.,  70  N.  Y.  195 ;  but  evidence  that  repairs  were  made  at  the 
place  of  the  accident  shortly  after,  is  not,  or  that  it  afterward 
altered  its  machinery  or  appliances.  Payne  v.  Troy  &  B.  B.  R. 
Co.,  9  Him,  526 ;  Dale  v.  D.,  L.  &  W.  B.  B.  Co.,  73  N.  Y.  468. 
But  see  Morell  v.  PecTc,  88  K  Y.  398,  and  Harvey  v.  N.  Y.  C.  B. 
B.  Co.,  19  Hun,  556.  Evidence  of  failure  to  comply  with  a  city 
ordinance  is  admissible.  Roster  v.  Noonan,  8  Daly,  231 ;  Mas- 
soth V.  D.  &  E.  Co.,  64  N.  Y.  524;  McOrath  v.  N.  Y.  C.  B.  B. 
Co.,  63  IST.  Y.  522;  but  it  does  not  establish  negligence  per  se. 
Knupfle  V.  KnicJcerhocher  Ice  Co.,  84  K  Y.  488.  Questions 
descriptive  of  the  locality  where  the  injury  occurred  are  pertinent. 
Casey  v.  N.  Y.  C.  B.  B.  Co.,  6  Abb.  K  C.  104,  affirmed,  78  N.  Y. 
518.  And  any  evidence  tending  to  show  the  negligence  com- 
plained of  is  competent.  Schwier  v.  N.  Y.  C.  B.  R.  Co.,  12  Week. 
Dig.  215.  The  circumstances  attending  the  injury  and  under 
which  it  occurred  are  competent.     Heeg  v.  Licht,  80  K  Y.  579 ; 
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Walker  v.  Erie  R.  R.  Co.,  63  Barb.  260 ;  linger  v.  Forty-second  St. 
R.  R.  Co.,  51  N.  Y.  497;  Roberts  v.  Johnson,  58  JST.  Y.  613; 
Massoth  V.  D.  &  E.  C.  Co.,  64  IST.  Y.  524.  Evidence  of  intoxica- 
tion of  party  is  competent  as  bearing  on  question  of  contributory 
negligence.     Milliman  v.  N.  Y.  C.  R.  R.  Co.,  66  N.  Y.  642. 

Evidence  that  plaintiff  was  insured  and  the  insurance  had  been 
paid  is  competent  on  the  part  of  defendant.  Carpenter  v.  Eastern, 
etc.,  Co.,  71  N.  Y.  574.  Evidence  as  to  character  of  machinery 
is  competent.  Degraff  v.  N.  Y.  C.  R.  R.  Co.,  3  T.  &  C.  255 ; 
s.  c,  76  ]Sr.  Y.  125 ;  Payne  v.  Troy  &  B.  R.  R.  Co.,  83  JST.  Y.  572. 
Evidence  of  negligence  by  city  authorities  in  repairing  a  sidewalk, 
from  which  death  resulted,  held,  sufficient  to  charge  the  city  with 
damages  for  the  death  caused  thereby.  McMahon  v.  Mayor,  33 
E".  Y.  642.  Evidence  of  passengers  on  a  train  that  they  did  not 
hear  the  bell  or  whistle  sounded  is  competent,  though  it  does  not 
affirmatively  appear  that  they  were  looking,  watching  or  listening 
therefor.  Greany  v.  L.  I.  R.  R.  Co.,  101 IST.  Y.  419.  See  Oaylord 
V.  S.  &  B.  R.  R.  Co.,  23  Week.  Dig.  396;  Harry  v.  N.  Y.  &  W. 
R.  R.  Co.,  23  Week.  Dig.  198;  McCallum  v.  L.  I.  R.  R.  Co.,  38 
Hun,  569.  Evidence  tending  to  show  that  the  engineer  in  charge 
of  an  apparatus,  the  breaking  of  which  caused  the  accident,  was 
intoxicated  at  the  time  of  the  accident,  is  material  upon  the  ques- 
tion of  who  was  in  fault,  and  as  showing  incompetency.  Prohst  v. 
Delamater,  100  N.  Y.  266.  A  scintilla  of  evidence,  or  mere 
surmise  that  there  may  have  been  negligence  on  the  part  of  the 
plaintiff  is  not  enough  to  send  a  case  to  the  jury.  Casey  v.  N.  Y. 
C.  R.  R.  Co.,  25  Week.  Dig.  568.  In  an  action  for  injuries 
against  a  railroad  company  occasioned  by  negligence  of  a  driver,  it 
is  incompetent  to  show  that  the  driver  was  discharged  the  day  after 
the  accident.     Schmitt  v.  Dry  Dock,  etc.,  Co.,  3  St.  Rep.  257. 

Evidence  offered  by  defendant  in  an  action  of  this  character,  that 
it  had  paid  the  expenses  of  the  support  and  maintenance  of  the 
intestate  after  the  injury,  up  to  his  death  and  for  his  burial,  was 
excluded,  it  not  being  offered  by  way  of  showing  satisfaction  or 
settlement  of  the  cause  of  action,  no  such  defence  having  been 
pleaded.  Murray  v.  Usher,  117  N.  Y.  542,  distinguishing  Little- 
wood  v.  Mayor,  89  IST.  Y.  24. 

In  an  action  brought  under  this  section,  it  was  held  that  plaintiff 
was  entitled,  under  §  872,  to  examine  the  officers  of  the  defendant 
railroad  company  as  to  the  identity  of  the  train  which  killed  the 
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intestate,  and  whether  such  train  was  operated  and  controlled  by 
the  defendant  or  some  other  railroad  corporation  under  a  traffic 
or  other  contract;  but  it  was  held  plaintiff  was  not  entitled  to 
examine  the  officers  of  the  company  for  the  purpose  of  ascertaining 
evidence  contained  in  public  statutes,  ordinances,  maps  and  certifi- 
cates filed  in  public  offices  and  open  to  inspection.  Muldoon  v. 
N.  Y.  C.  &  H.  B.  B.  Co.,  98  App.  Div.  169,  91  Supp.  65. 

Section  829  of  the  Code,  providing  that  a  party  or  person,  inter- 
ested in  the  event  of  an  action  shall  not  be  examined  as  a  witness 
in  his  own  behalf  or  interest  against  the  executor,  administrator  or 
survivor  of  a  deceased  person,  concerning  a  personal  transaction 
or  communication  between  the  witness  and  the  deceased  person,  is 
applicable  to  an  action  brought,  under  §§  1902-1903,  by  an  admin- 
istrator to  recover  damages  resulting  from  the  wrongful  killing  of 
his  intestate,  and  preclude  the  defendant  in  such  an  action  from 
testifying  to  personal  transactions  or  communications  between  him- 
self and  the  intestate.  Abelein  v.  Porter,  45  App.  Div.  307,  61 
Supp.  144. 

Sub.  5.    General  Provisions  Relative  to  the  Action. 

The  executor  or  administrator  of  a  deceased  person  in  bringing 
an  action  under  this  section  is  empowered  to  engage  the  services  of 
an  attorney  and  is,  incident  thereto,  to  agree  upon  the  compensation 
to  be  given  therefor,  with  the  qualification  that  the  amount  so 
agreed  upon  shall  be  fair  and  reasonable.  Where,  upon  the  trial  of 
an  action  of  this  character,  a  verdict  was  rendered  for  plaintiff  and 
affirmed  by  the  General  Term,  the  plaintiff  made  an  agreement 
with  the  defendant  settling  the  action,  a  lien  is  created  in  favor  of 
the  attorney  for  the  plaintiff  for  the  amount  of  his  compensation 
upon  the  amount  paid  in  settlement.  Lee  v.  Van  Voorhis,  78 
Hun,  575,  affirmed,  145  K  Y.  603,  29  N.  Y.  Supp.  571,  61  St. 
Rep.  220,  citing  In  re  Hynes,  105  K  Y.  560,  8  St.  Rep.  190 ; 
Taylor  v.  Bemiss,  110  U.  S.  42;  Lee  v.  Vacuum  Oil  Co.,  126 
K  Y.  579,  38  St.  Rep.  662 ;  In  re  Knapp,  85  N.  Y.  284,  78  Hun, 
575,  29  Supp.  571. 

The  cause  of  action  given  by  §  1902  to  the  representative  of  a 
decedent  whose  death  was  caused  by  the  negligence  of  another, 
does  not  abate  against  a  corporation  upon  its  dissolution,  but  may 
be  continued  by  an  order  of  the  court  against  the  receiver  of  the 
corporation.     People  v.  Troy  Steel  &  Iron  Co.,  24  Civ.  Pro.  R. 
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201,  63  St.  Rep.  787,  82  Him,  303.  The  provision  of  the  Con- 
stitution of  1894,  article  1,  §  18,  that  "  the  right  of  action  now 
existing  to  recover  damages  for  injuries  resulting  in  death  shall 
never  be  abrogated,  and  the  amount  recoverable  shall  not  be  subject 
to  any  statutory  limitation,"  does  not  operate  retrospectively,  and 
hence  does  not  affect  causes  of  action  v?hich  had  accrued  before  it 
went  into  effect.  Isola  v.  Weher,  147  N.  Y.  329,  adopting  the 
reasoning  of  the  opinion  in  O'Reilly  v.  The  Utah,  Nevada  & 
California  Stage  Co.,  87  Hun,  406,  68  St.  Rep.  432. 

This  provision  of  the  Constitution  of  1894  was  not  intended  to 
change  the  law  previously  existing  relative  to  such  actions  except 
that  the  provision  in  question  authorizes  a  recovery  of  pecuniary 
damages  actually  sustained  in  excess  of  the  limit  of  $5,000  which 
had  previously  existed.  The  provision  was  not  intended  to  change 
the  power  of  the  Supreme  Court  to  supervise  and  in  proper  cases 
to  reduce  verdicts.  Medinger  v.  Brooklyn  Heights  B.  B.  Co.,  6 
App.  Div.  42,  39  Sujjp.  613.  The  cause  of  action  given  by  the 
statute,  §§  1902  to  1905,  to  the  executors  or  administrators  of  a 
deceased  person  to  recover  for  damages  for  negligence  causing  his 
death,  is  no  part  of  the  assets  of  his  estate ;  it  is  not  subject  to  the 
payment  of  his  debts  or  to  the  ordinary  rules  subject  to  the  settle- 
ment or  administration  of  the  estates  of  deceased  persons.  Stuber 
V.  McEntee,  142  N.  Y.  200,  58  St.  Rep.  455,  31  Abb.  N.  C.  246. 

An  ancillary  executor  may  sue  to  recover  damages  by  reason  of 
death  from  wrongful  act.  Lang  v.  Houston,  West  Street  &  P.  F. 
B.  B.  Co.,  58  St.  Rep.  594.  Since  this  action  is  wholly  statutory, 
the  right  of  action  cannot  be  barred  by  release  from  or  payment  to 
a  person  who  does  not  at  the  time  have  authority  to  bring  an  action, 
or  in  a  legal  sense  represent  the  cause  of  action.  A  compromise  of 
such  claim  made  by  a  person  having  no  present  interest  is  not  a  bar 
to  an  action  by  the  same  person,  brought  in  his  representative 
capacity  after  he  has  been  appointed  administrator.  Stuber  v. 
McEntee,  142  K  Y.  200,  58  St.  Rep.  455,  31  Abb.  IST.  C.  246. 
The  right  to  maintain  the  action  for  damages  for  causing  the  death 
does  not  depend  upon  the  right  of  support,  and  the  fact  that  the 
only  person  dependent  on  deceased  was  one  he  was  not  bound  to 
support  is  not  material.  Palmer  v.  N.  Y.  C.  B.  B.  Co.,  5  St.  Rep. 
436.  The  plaintiff  must  prove  facts  which  warrant  an  inference 
of  negligence  on  the  part  of  defendant,  and  may  not  leave  his  case 
upon  facts  which  are  as  consistent  with  care  and  prudence  as  with 
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the  opposite.  Hayes  v.  Forty-second  St.  B.  B.  Co.,  97  N.  Y.  259. 
Where  the  act  which  caused  the  death  is  not  shown  to  be  the  act  of 
the  defendant  there  can  be  no  recovery.  King  v.  City  of  Troy,  21 
Week.  Dig.  558.  Where  the  proximate  cause  of  the  death  of  a 
child,  non  sui  juris,  is  its  own  act,  a  defendant  cannot  be  made 
liable.  In  the  absence  of  proof  of  culpable  negligence,  it  is  not 
sufficient  to  show  constructive  negligence.  King  v.  City  of  Troy, 
21  Week.  Dig.  558. 

In  an  action  against  a  railroad  company  for  causing  the  death  of 
a  person  crossing  its  track,  held,  not  error  to  charge  that  the  com- 
pany had  a  right  to  travel  over  its  road  with  pleasure  at  such  rate  of 
speed  as  it  saw  fit,  but  the  circumstances  might  make  the  exercise 
of  such  right  an  element  of  negligence.  Salter  v.  Utica,  etc.,  B.  B. 
Co.,  88  N.  Y.  42.  It  is  proper  to  charge  that  if  the  course  pursued 
by  the  deceased  was  one  which  persons  of  prudence  and  self-posses- 
sion would  adopt  under  like  circumstances,  he  was  not  negligent  in 
so  doing;  that  the  standard  by  which  his  conduct  was  to  be  judged 
was  that  of  an  ordinary,  careful,  prudent  man.  Salter  v.  Utica, 
etc.,  B.  B.  Co.,  88  N.  Y.  42.  Where  a  person  riding  is  apprised 
of  the  approach  of  a  train,  by  the  noise  or  otherwise,  in  time  to 
enable  him,  by  reasonable  prudence,  to  avoid  the  danger,  there  can 
be  no  recovery,  though  no  bell  was  rung  and  no  whistle  sounded. 
Cosgrove  v.  N.  Y.  C.  B.  B.  Co.,  87  N.  Y.  88.  The  intemperate 
habits  of  deceased  may  be  shown  in  mitigation  of  damages.  Devoe 
V.  Van  Vranken,  29  Hun,  201.  It  is  not  negligence,  as  matter  of 
law,  to  cross  a  railroad  track  without  looking ;  Weher  v.  N.  Y.  C. 
B.  B.  Co.,  67  K  Y.  587 ;  Brassell  v.  W.  Y.  C.  B.  B.  Co.,  84  N.  Y. 
241.  Contra,  Mitchell  v.  N.  Y.  C.  B.  B.  Co.,  2  Hun,  553, 
affirmed,  64  N.  Y.  655  ;  or  to  get  on  or  off  a  car  while  it  is  moving. 
Filer  v.  N.  Y.  C.  B.  B.  Co.,  49  IST.  Y.  47.  These  are  questions  of 
fact  for  the  jury.  Payne  v.  Troy  &  B.  B.  B.  Co.,  83  IST.  Y.  572. 
The  plaintiff  must  show  that  he  is  free  from  contributory  negli- 
gence.    Wendell  v.  N.  Y.  C.  B.  B.  Co.,  91  N.  Y.  420. 

The  question  of  negligence  is  for  the  jury;  Hart  v.  Hudson 
Biver  Bridge  Co.,  80  N.  Y.  622 ;  and  to  justify  a  nonsuit  on  the 
ground  of  contributory  negligence,  such  negligence  must  appear 
so  clearly  that  no  construction  of  the  evidence  would  warrant  the 
jury  in  finding  a  verdict  for  plaintiff.  Stackus  v.  N.  Y.  C.  B.  B. 
Co.,  79  N.  Y.  464.  Certain  careless  acts  are,  however,  recognized 
as  contributory  negligence.     Connelly  v.  N.  Y.  C.  B.  B.  Co.,  88 
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K  Y.  346 ;  Phillips  v.  B.  &  8.  R.  B.  Co..  49  N.  Y.  177.  Employ- 
ees assume  the  risk  incident  to  the  business  in  which  they  engage, 
and  while  the  employer  is  bound  to  furnish  safe  machinery,  he  is 
not  liable  for  an  injury  occasioned  by  its  breaking  unless  he  has 
been  guilty  of  taegligence  with  respect  to  it;  there  cannot  be  a 
recovery  when  it  is  not  shown  that  the  defect  was,  or  that  it  should 
have  been  discovered  by  examination.  Degraff  v.  N.  Y.  C.  B.  B. 
Co.,  76  N.  Y.  125 ;  Warner  v.  Erie  B.  B.  Co.,  39  K  Y.  468.  The 
duty  of  the  master  to  the  servant  is  to  exercise  ordinary  care. 
Leonard  v.  Collins,  70  N.  Y.  90 ;  Warren  v.  Jewett,  85  N.  Y.  61. 
The  negligence  of  a  servant  in  using  imperfect  machinery  does  not 
excuse  a  co-employee  for  an  injury  which  could  not  have  hap- 
pened had  the  machinery  been  suitable  for  the  use  to  which  it  was 
applied.  Where  the  injury  is  the  sole  result  of  the  servant's 
negligence,  the  rule  is  different.  Cone  v.  D.,  L.  &  W.  B.  B.  Co., 
81  N.  Y.  210;  Ellis  v.  iV.  Y.,  L.  &  W.  B.  B.  Co.,  95  K  Y.  546. 
An  employer  is  not  liable  for  negligence  of  a  fellow  workman  of 
the  person  injured.  Crispin  v.  Babbitt,  81  N.  Y.  516.  But  where 
the  master  delegates  to  another  entire  control  over  a  particular 
branch  of  business,  the  person  to  whom  such  power  is  delegated 
stands  in  the  place  of  the  master.  Flike  v.  B.  &  A.  B.  B.  Co.,  53 
N.  Y.  549 ;  Sheehan  v.  TV.  Y.  C.  B.  B.  Co.,  91  IST.  Y.  334.  The 
question  as  to  whether  the  employer  is  negligent  in  furnishing 
defective  machinery  is  for  the  jury.  Painton  v.  Northern  Central 
B.  B.  Co.,  83  N.  Y.  7. 

A  sudden  jerk  of  a  train  by  the  engine,  while  a  passenger  is 
alighting,  is  negligence,  whether  caused  by  a  forward  or  backward 
motion.  Milliman  v.  N.  Y.  C.  B.  B.  Co.,  66  E".  Y.  642 ;  Sauter  v. 
N.  Y.  C.  B.  B.  Co.,  66  IST.  Y.  50.  Plaintiff,  who  was  struck  by 
an  engine  running  on  a  track  used  by  defendant  and  another  corpo- 
ration, must  show  affirmatively  that  such  engine  belonged  to 
defendant.  McDermott  v.  N.  Y.  C.  &  H.  B.  B.  Co.,  8  Week.  Dig. 
531.  Every  person  violating  an  express  statute  is  a  wrongdoer, 
and  as  such,  ex  necessitaie.  negligent  in  the  eyes  of  the  law.  Mas- 
soth  V.  D.  &  H.  C.  Co.,  64  N.  Y.  524.  It  is  negligence  per  se 
for  a  foot  traveler  to  attempt  to  cross  a  public  thoroughfare  ahead 
of  vehicles  of  any  kind  upon  a  nice  calculation  of  the  chances  of 
injury.     Belton  v.  Baxter,  54  IST.  Y.  245. 

A  female  who  takes  a  gratuitous  ride  upon  the  invitation  of  the 
owner  of  a  horse  and  carriage,  in  an  action  against  a  railroad  com- 
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pany  for  injuries,  is  not  chargeable  with  the  negligence  of  the 
owner  in  driving.  Bohinson  v.  N.  Y.  C.  B.  B.  Co.,  66  N.  Y.  11. 
A  mistake  of  a  competent  medical  attendant  in  treating  a  person, 
though  the  immediate  cause  of  death,  is  not  a  defence  to  an  action 
for  negligence  for  an  injury.  Sauter  v.  iV.  Y.  C.  B.  B.  Co.,  66 
1^,  Y.  50.  It  seems  that  to  navigate  a  steamboat  with  an  unin- 
spected boiler  is  to  maintain  a  nuisance,  and  that  an  action  may 
be  sustained  for  damages  sustained  by  such  an  explosion,  without 
proof  of  other  negligence.  Van  Norden  v.  Bohinson,  45  Hun, 
567.  Leaving  an  opening  in  the  floor  of  a  hallway  unprotected 
and  unguarded,  in  disregard  of  an  ordinance  relating  to  such  open- 
ings, is  prima  facie  evidence  of  negligence  on  the  part  of  the 
occupant.  Heidinger  v.  Hine,  18  Week.  Dig.  404.  A  lofty  scaf- 
fold for  workmen  to  stand  upon  is  not  of  itself  a  nuisance,  if  prop- 
erly constructed,  or  dangerous  within  the  rule  rendering  the  maker 
liable  irrespective  of  privity.     Devlin  v.  Smith,  89  N.  Y.  470. 

In  PitMn  v.  N.  Y.  C.  &  H.  B.  B.  Co.,  94  App.  Div.  32,  87 
Supp.  906,  it  appeared  that  the  intestate  left  surviving  him,  as 
his  sole  next  of  kin,  his  father  and  mother.  Before  the  action 
came  on  for  trial  the  father  died ;  it  was  held  that  the  death  of  the 
father  did  not  terminate  the  right  to  maintain  the  action,  but  that 
the  measure  of  recovery  therein  was  limited  to  such  damages  as 
the  father  had  suffered  down  to  the  time  of  his  death. 
.  An  action  brought  by  the  sole  administrator  and  next  of  kin  of  a 
decedent  under  §  1902  for  negligently  causing  the  death  of  his 
intestate,  survives  the  death  of  such  sole  administrator  and  next  of 
kin,  and  his  personal  representative  may  be  substituted  as  plaintiff 
therein,  since  the  right  of  action  given  by  that  section  is  to  recover 
damages  for  wrongs  done  to  the  property,  rights  or  interests  of 
the  beneficiaries  thereof  and  not  for  injuries  to  the  person  of  the 
decedent,  and,  therefore,  is  a  property  right  which  is  not  afi^ected 
by  the  beneficiary's  death  but  becomes  a  part  of  his  estate.  Matter 
of  MeeUn  v.  B.  H.  B.  B.  Co.,  164  K  Y.  145,  affirming  51  App. 
Div.  1,  64  Supp.  291. 

A  cause  of  action  to  recover  damages  for  the  death  of  the  plain- 
tiff's estate  resulting  from  the  alleged  negligence  of  the  defendant, 
does  not  accrue  until  appointment  of  the  personal  representative  of 
the  intestate,  who,  by  §  1902,  is  authorized  to  maintain  such 
action,  and  where  an  administratrix  within  six  months  after  her 
appointment  as  such,  and  less  than  a  year  from  the  death  of  her 
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intestate,  files  with  the  counsel  to  the  corporation,  notice  of  her 
intention  to  commence  such  an  action,  such  notice  will  constitute  a 
sufficient  compliance  with  the  requirements  of  §  1  of  chapter  5Y2 
of  the  Laws  of  1886.  Barnes  v.  City  of  Brooklyn,  22  App  Div. 
520,  48  Supp.  36. 

The  rule  is  reiterated  in  Charters  v.  Palmer,  113  App.  Div.  108, 
98  Supp.  887,  that  in  cases  of  death  the  rule  with  respect  to  evi- 
dence required  to  show  freedom  from  contributory  negligence  is 
not  so  rigid  as  in  other  cases. 

In  Terhune  v.  Joseph  W.  Cody  Contracting  Co.,  72  App.  Div. 
1,  76  Supp.  255,  the  court  reiterated  the  rule  in  Houghkirk  case, 
and  set  aside  a  verdict  for  inadequacy. 

In  an  action  by  an  administratrix  to  recover  damages  resulting 
from  the  death  of  her  intestate,  an  affidavit  of  the  defendant's 
attorney  alleging  that  from  a  statement  of  the  case  made  to  him 
by  the  defendant  he  believes  that  the  defendant  has  a  good  and 
substantial  defence  upon  the  merits,  does  not  justify  the  court,  in 
exercising  the  discretionary  power  conferred  upon  it  by  §  3271,  by 
requiring  the  plaintiff  to  give  security  for  the  costs,  especially 
where  it  appears  that  the  plaintiff  is  the  real  party  in  interest  and 
is  a  very  poor  person,  and  that  the  cause  of  action  is  the  principal 
asset  of  the  intestate's  estate.  McNeil  v.  Merriam,  57  App.  Div. 
164,  68  Supp.  165,  followed,  Da/vidson  v.  Bose,  57  App.  Div.  212, 
68  Supp.  316. 

In  an  action  brought  by  the  father,  as  administrator,  against 
the  railroad  company  to  recover  damages  resulting  from  the  death 
of  his  child,  eighteen  months  old,  who  was  being  held  in  his  wife's 
lap  in  the  rear  of  the  wagon,  and  was  killed  in  the  collision,  it  was 
held,  that,  although  the  father  was  guilty  of  contributory  negli- 
gence, a  verdict  in  his  favor  would  not  be  disturbed,  even  though 
the  recovery,  if  any,  would  inure  to  his  sole  benefit.  In  such  a 
case  the  negligence  of  the  father  is  not  imputable  to  the  child. 
Lewin  v.  Lehigh  Valley  B.  B.  Co.,  52  App.  Div.  70,  65  Supp.  49, 
affirmed,  165  N.  Y.  667.  The  court  said  in  the  memorandum: 
"  The  judgment  upon  the  verdict,  which  the  jury  rendered  in  favor 
of  the  plaintiff,  has  been  affirmed  by  the  Appellate  Division,  al- 
though by  a  divided  court,  and,  therefore,  the  interesting  question 
as  to  the  effect  of  the  plaintiff's  contributory  negligence  upon  hia 
right  to  recover,  discussed  in  the  opinion  rendered  at  the  Appellate 
Division,  is  not  before  us.  For  these  reasons  the  judgment  should 
be  affirmed." 
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In  O'Shea  v.  Lehigh  Valley  R.  R.  Co.,  79  App.  Div.  254,  79 
Supp.  890,  it  was  held  that,  "  A  man,  whose  infant  son  was  killed 
in  a  railroad  collision  and  who,  under  the  statutes  of  the  State  of 
New  York,  as  his  sole  next  of  kin,  would  be  entitled  to  the  entire 
sum  recovered  from  the  railroad  company  in  an  action  to  recover 
damages  resulting  from  the  boy's  death,  cannot,  as  administrator  of 
his  son,  maintain  such  an  action  when  it  appears  that  his  own 
negligence  contributed  to  the  intestate's  death." 

In  Matter  of  Anderson,  84  App.  Div.  550,  82  Supp.  763,  it  was 
held  that  where  the  widow  of  a  decedent  brought  an  action,  as 
administratrix,  to  recover  for  the  death  of  her  husband  and  ob- 
tained an  order  from  the  surrogate's  court  permitting  her  to  com- 
promise, there  had  been  no  issue  of  the  marriage  prior  to  the  death 
of  the  decedent  and  up  to  the  time  the  order  of  compromise  was 
made,  but  about  a  month  after  the  making  of  the  order  a  post- 
humous child  was  born ;  held,  the  order  authorizing  the  compromise 
should  not  be  set  aside  upon  the  petition  of  the  posthumous  child 
through  a  guardian  ad  litem.  Citing  Mundt  v.  Qlohner,  24  App. 
Div.  110.  The  latter  case  is  reported  160  N.  Y.  571.  The  court 
says  with  regard  to  the  question  certified,  as  to  whether  the  cause 
of  action  survived,  that  it  is  clearly  involved  in  the  case  and  is 
undoubtedly  an  interesting  one,  but  as  the  court  has  arrived  at  the 
conclusion  that  it  has  no  jurisdiction  of  the  appeal,  it  is  not 
discussed. 

Sub.  6.    Damages  and  for  Whose  Benefit  Awarded.  §§  1903,  1904, 

1905. 

§    1903.   Id.;  for  whose  benefit. 

The  damages  recovered  in  an  action,  brought  as  prescribed  in  the  last  section, 
are  exclusively  for  the  benefit  of  the  decedent's  husband  or  wife,  and  next  of 
kin ;  and,  when  they  are  collected,  they  must  be  distributed  by  the  plaintiff,  as 
if  they  were  unbequeated  assets,  left  in  his  hands,  after  payment  of  all  debts, 
and  expenses  of  administration.  But  the  plaintiff  may  deduct  therefrom  the 
expenses  of  the  action,  and  his  commissions  upon  the  residue;  which  must  be 
allowed  by  the  surrogate,  upon  notice,  given  in  such  a  manner  and  to  such 
persons,  as  the  surrogate  deems  proper. 

§    1904.  [Am'd,  1895.]  Id.;  amount  of  recovery. 

The  damages  awarded  to  the  plaintiff  may  be  such  a  sum  as  the  jury  upon  a 
■writ  of  inquiry,  or  upon  a  trial,  or,  where  issues  of  fact  are  tried  without  a 
jury,  the  court  or  the  referee,  deems  to  be  a  fair  and  just  compensation  for  the 
pecuniary  injuries,  resulting  from  the  decedent's  death,  to  the  person  or  per- 
sons, for  whose  benefit  the  action  is  brought.  When  final  judgment  for  the 
plaintiff  is  rendered,  the  clerk  must  add  to  the  sum  so  awarded,  interest  there- 
upon from  the  decedent's  death,  and  include  it  in  the  judgment.    The  inquisi- 
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tion,  verdict,  report  or  decision,  may  specify  the  day  from  which  interest  is  to 
be  computed;  if  it  omits  so  to  do,  the  day  may  be  determined  by  the  clerk, 
upon  affidavits. 

§   1905.   Next  of  kin  defined. 

The  term,  "  next  of  kin,"  as  used  in  the  foregoing  sections,  has  the  meaning 
specified  in  section  1870  of  this  act. 

The  object  of  the  statute  was  to  give  to  the  next  of  kin  the  right 
of  action  which  the  deceased  would  have  had,  and  the  plaintiff  is 
not  limited  to  the  actual  pecuniary  loss  proved.  Oldfield  v.  N. 
Y.  &  H.  B.  R.  Co.,  3  E.  D.  Smith,  103,  affirmed,  14  N.  Y.  310. 
As  the  statute  expressly  gives  the  right  of  action,  nominal  dam- 
ages may  be  recovered,  at  least;  and  where  the  decedent  was  a 
minor  of  twelve  years,  and  the  only  heir  and  next  of  kin  of  his 
mother,  a  recovery  was  sustained.  Quin  v.  Moore,  15  N.  Y.  432. 
Where  a  father  sues  as  administrator  of  the  infant  son,  to  recover 
damages  for  the  death  of  the  latter,  and  the  recovery  is  for  the 
father's  exclusive  benefit,  he  may  recover  full  damages,  including 
the  loss  of  the  son's  services  during  minority.  McOovem  v.  N.  Y. 
C.  B.  B.  Co.,  67  N.  Y.  417.  If  any  pecuniary  loss  or  injury  be 
shown,  the  jury  are  at  liberty  to  give  such  damages  as  they  shall 
deem  a  fair  and  just  compensation  therefor  within  the  statutory 
limitation.  Cornwall  v.  Mills,  4:4:  Super.  Ct.  45 ;  Etherington  v. 
Prospect  Park,  etc.,  B.  B.  Co.,  88  IST.  Y.  641.  The  measure  of 
damages  is  the  pecuniary  loss  sustained  by  the  widow  and  next  of 
kin ;  the  jury  cannot  give  vindictive  damages.  Lehman  v.  City  of 
BrooMyn,  29  Barb.  234.  In  an  action  for  death  by  negligence, 
the  jury  may  consider  such  damages  as  arise  from  the  loss  of  per- 
sonal care,  intellectual  culture  and  moral  training  which  would 
have  been  received  from  the  deceased.  Mclntyre  v.  N.  Y.  C.  R. 
B.  Co.,  37  N.  Y.  287.  In  an  action  by  the  administrator  of  a 
married  woman  to  recover  damages  for  her  death,  caused  by 
defendant's  negligence,  the  loss  sustained  by  her  infant  children,  in 
being  deprived  of  her  nurture  and  education,  is  a  proper  ground  for 
substantial  damages.  Tilley  v.  H.  R.  B.  Co.,  24  E".  Y.  471 ;  Tilley 
V.  H.  B.  B.  Co.,  29  K  Y.  252.  The  jury  may  consider  the  value 
of  his  support  to  his  wife  and  children,  of  the  deceased  during  his 
probable  life;  nor  is  it  error  to  charge  that  the  only  limit  to  the 
damages,  which  it  is  in  the  power  of  the  jury  to  award,  is  the 
sum  fixed  by  statute.  Alfhorf  v.  Wolf,  2  Hilt.  344,  affirmed,  22 
N.  Y.  355. 

Although  the  statute  implies  from  the  death  of  the  person  negli- 


WEONGS,  ACTION  TO  EECOVEK  DAMAGES  FOE.  2061 

gently  injured,  damages  to  the  next  of  kin,  and  recognizing  the 
prospective  and  indefinite  character,  and  the  improbability  of  a 
basis  for  accurate  estimate,  allows  the  jury  to  give  what  they  deem 
just  (not  exceeding  $5,000,  previous  to  Constitution  of  1894),  the 
jury  are  required  to  judge,  not  merely  to  guess,  and  such  basis  for 
their  judgment  as  the  facts  naturally  capable  of  proof  can  give  is 
required.  The  age,  sex,  the  general  health  and  intelligence  of  the 
person  killed,  the  situation  and  condition  of  the  survivors  and 
their  relation  to  the  deceased,  should  all  be  given  and  considered. 
Houghhirk  v.  D.  &  H.  B.  E.  Co.,  92  N.  Y.  219.  In  an  action 
for  the  death  of  a  son  it  may  be  shown  that  the  mother  had  no 
means  of  her  own  and  that  the  deceased  son  contributed  to  her 
support.  Waldele  v.  N.  Y.  C.  B.  E.  Co.,  29  Hun,  35.  The 
funeral  expenses  of  the  deceased  are  a  proper  item  of  damages. 
Murphy  v.  N.  Y.  G.  B.  B.  Co.,  88  K  Y.  445.  The  jury  have  no 
right  to  consider  the  advantages  resulting  to  the  plaintiff  as  dece- 
dent's next  of  kin  —  Terry  v.  Jewett,  lY  Hun,  395 ;  s.  c,  78  IST.  Y. 
338  —  nor  that  decedent's  life  was  insured.  Kellogg  v.  N.  Y.  C. 
B.  B.  Co.,  Y9  N.  Y.  72 ;  Althorf  v.  Wolf,  22  K  Y.  355.  It  seems 
that  all  damages  to  which  a  father  is  entitled  for  the  death  of  his 
unmarried  minor  child  he  may  recover,  in  an  action  brought  by 
himself  as  administrator,  including  expenses  for  nursing,  medical 
attendance,  funeral  expenses,  etc.,  and  that  he  could  also  recover 
for  the  loss  of  the  child's  services.  Stuebing  v.  Marshall,  2  Civ. 
Pro.  E.  77.  It  is  erroneous  to  leave  it  to  the  jury,  from  probable 
duration  of  life  of  the  deceased  and  one  relative  whom  he  was 
supporting  at  the  time  of  his  death,  and  the  costs  and  continuance 
of  such  support,  to  compute  the  damages.  Palmer  v.  N.  Y.  C. 
B.  B.  Co.,  5  St.  Eep.  436. 

Evidence  tending  to  show  the  decedent's  probability  of  life,  his 
age,  health,  condition  and  ability  to  earn  money,  his  manner  of  life, 
etc.,  is  competent  on  the  question  of  damages.  Palmer  v.  N.  Y.  C. 
B.  B.  Co.,  5  St.  Eep.  436.  The  absence  of  proof  of  special 
pecuniary  damages  will  not  justify  the  court  in  nonsuiting  the 
plaintiflF,  or  in  directing  the  jury  to  find  nominal  damages.  Byall 
V.  Kennedy,  40  Super.  Ct.  347,  affirmed,  67  N.  Y.  379.  For 
negligence  causing  the  death  of  an  infant  of  tender  years,  plaintiff 
is  not  limited  to  nominal  damages.  Gorham  v.  N.  Y.  C.  B.  B. 
Co.,  23  Hun,  449;  Pendergrast  v.  N.  Y.  C.  B.  B.  Co.,  58  K  Y. 
652.     See  Mitchell  v.  N.  Y.  C.  B.  B.  Co.,  2  Hun,  535,  affirmed  on 
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another  point,  64  N.  Y.  655.  In  an  action  for  negligence  causing 
death,  held,  proper  to  refuse  to  charge  "  that  where  the  children 
of  deceased  are  of  full  age,  and  living  away  from  the  home  of  the 
deceased  and  supporting  themselves,  no  such  pecuniary  loss  has 
been  sustained  by  them  as  can  be  recovered  in  the  action."  The 
plaintiff  was  permitted  to  prove  that  the  adult  children  of  deceased 
had  no  property  of  their  own,  and  that  a  daughter  who  lived  with 
him,  doing  household  work,  receiving  nothing  therefor,  and  paying 
nothing  for  her  board,  was  afflicted  with  some  disease,  in  conse- 
quence whereof  she  was  not  as  able  to  work  as  she  otherwise  would 
have  been.  Lochwood  v.  N.  Y.,  L.  E.  &  W.  B.  B.  Co.,  98  N.  Y. 
523.  Held,  that  the  courts  have  found  it  impossible  to  lay  down 
any  definite  guide  for  the  jury  in  estimating  damages  under  the 
act  in  question,  and  decline  to  attempt  to  do  so,  and  the  following 
cases  are  cited  on  the  point,  in  addition  to  those  which  have  been 
collated :  Ihl  v.  Forty-second  Street  B.  B.  Co.,  47  N.  Y.  317 ; 
Bierbauer  v.  N.  Y.  C.  B.  B.  Co.,  15  Hun,  559 ;  s.  c,  77  K  Y. 
588;  Harlinger  v.  N.  Y.  C.  B.  B.  Co.,  15  Week.  Dig.  392;  s.  c, 
92  K  Y.  661. 

In  an  action  for  the  death  of  a  son  seventeen  years  of  age,  it  is 
error  to  leave  it  to  the  jury  to  consider  the  benefit  likely  to  result 
to  the  parents  from  his  advice  and  counsel,  in  the  absence  of  evi- 
dence which  might  serve  the  jury  on  that  point,  other  than  that  he 
was  living  with  his  father  and  assisting  him.  In  some  cases  it 
seems  the  prospective  loss  of  such  assistance  may  be  considered. 
Gill  V.  Bochester,  etc.,  B.  B.  Co.,  37  Hun,  107.  The  damages  do 
not,  necessarily,  depend  on  the  pecuniary  condition  of  the  next  of 
kin  of  the  deceased,  nor  on  the  legal  duty  or  obligation  of  the 
deceased  if  he  had  lived.  The  damages  are  not  confined  to  present 
loss  or  injury,  but  may  include  such  as  the  jury  may,  upon  the 
evidence,  believe  and  find,  in  the  future  result  from  the  death  as 
the  proximate  cause  of  it.  The  prospective  injuries  may  be  in  the 
loss  of  aid,  care  and  attention,  whether  by  services  or  money,  or 
either,  and  by  advice,  direction  and  protection.  Carpenter  v. 
Buffalo,  etc.,  B.  B.  Co.,  38  Hun,  116,  citing  cases  supra. 

Where  a  stipulation  is  given  that  an  action  for  personal  injury 
shall  not  abate  by  reason  of  the  death  of  a  party,  held,  that  his 
executors  were  entitled  to  recover  such  a  sum  as  would  have  com- 
pensated him  had  he  been  alive,  although  his  estate  had  not 
suffered  by  reason  of  the  injury.     Cox  v.  N.  Y.  C.  R.  R.  Co.,  11 


■WRONGS,  ACTION   TO  KECOVEB  DAMAGES  FOE.  2063 

Hun,  621.  A  recovery  for  the  benefit  of  the  mother,  of  $1,300,  for 
wrongs  which  caused  the  death  of  a  child  seven  years  of  age,  is 
sustainable.     Oldfield  v.  N.  Y.  &  H.  R.  R.  Co.,  14  N.  Y.  310. 

In  an  action  for  death  of  a  sister  of  plaintiff,  a  girl  fourteen 
years  of  age,  where  it  appeared  that  her  father  was  not  known  to 
be  living  and  has  not  provided  for  his  family  for  many  years,  held. 
a  verdict  for  $3,500  was  not  excessive.    Pineo  v.  N.  Y.  C.  R.  R. 
Co.,  34  Hun,  80,  affirmed,  99  N.  Y.  644.     For  death  of  an  infant 
son,  three  and  a  half  years  old,  $1,800  held  not  excessive.     Fitz- 
gerald V.  National  8.  8.  Co.,  1  Week.  Dig.  225.     A  verdict  of 
$5,000,  for  a  son's  death,  in  favor  of  a  helpless  mother,  who  was 
largely  dependent  on  her  son's  earnings  for  her  support,  will  not 
be  set  aside  as  excessive,  this  being  the  third  trial;  on  the  first 
recovery  having  been  $1,500,  and  on  the  second  $1,000.     Erivin 
V.  Neversink,  etc.,  Co.,  23  Hun,  573,  affirmed,  88  IST.  Y.  184.     The 
Northampton  tables  are  a  proper  standard  by  which  to  compute  the 
expectancy  of  life  of  one  for  whose  death  recovery  is  sought  under 
the  Civil  Damage  Act,  and  the  court  will  take  judicial  knowledge 
of  such  tables  without  their  being  offered  in  evidence,  as  they  form 
part  of  the  rules  of  the  court.    Davis  v.  8tandish,  26  Hun,  608.    A 
verdict  for  damages  for  negligent  killing,  bears  interest  from  the 
time  of  the  death  to  the  date  of  the  verdict,  at  the  rate  provided  by 
the  statute  when  the  verdict  was  rendered.     8aUer  v.  Utica,  etc., 
R.  R.  Co.,  86  ]Sr.  Y.  401,  overruling  Erwin  v.  Neversink  Co.,  23 
Hun,  578.     The  jury  have  nothing  to  do  with  the  question  of 
interest  on  the  damages  that  is  to  be  added  in  the  entry  of  judg- 
ment.    Manning  v.  Port  Henry  Iron  Ore  Co.,  91  N.  Y.   664, 
reversing  27  Hun,  219.     The  question  to  be  decided  by  the  jury  in 
determining  the  amount  of  damages  is,  what  was  the  reasonable 
expectation  of  pecuniary  benefit  to  the  next  of  kin,  by  inheritance 
or  otherwise,  from  the  continuance  in  life  of  the  deceased,  worth  in 
money  ?     If  the  requirements  of  the  statute  in  other  respects  are 
satisfied,  the  plaintiff  is  entitled  to  recover  at  least  nominal  dam- 
ages, and  the  fact  of  deceased  surviving  the  casualty  which  caused 
his  death  is  no  reason  for  holding,  as  matter  of  law,  that  plaintiff 
could  not  recover  damages  at  all,  or  only  nominal  damages.  Thomas 
V.  Vtica,  etc.,  R.  R.  Co.,  6  Civ.  Pro.  K.  353. 

Pecuniary  damages  do  not  include  any  damages  for  suffering  by 
the  decedent,  or  mental  suffering  by  the  next  of  kin.  Dorman  v. 
Broadway  Co.,  1  Supp.  334.     That  no  damages  can  be  given  for 
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wounded  feelings  was  held  in  Blake  v.  Midland  Railway  Co., 
18  Q.  B.  93,  and  has  been  followed  in  this  country  as  well  as  in 
England. 

In  an  action  to  recover  the  pecuniary  injuries  resulting  from  the 
death  of  a  young  child,  caused  by  the  wrongful  act  or  negligence 
of  the  defendant,  the  recovery  is  not  limited  to  nominal  damages 
merely.  The  amount  of  damages  upon  such  proof  as  can  be  made 
is  for  the  determination  of  the  jury,  subject  to  be  reviewed  and 
modified,  if  the  designation  is  abused,  in  the  court  of  original 
jurisdiction,  but  not  in  the  Court  of  Appeals.  It  seems  that  the 
jury  is  not  bound  to  confine  their  consideration  to  the  minority  of 
the  child,  and  they  may  take  into  consideration  all  the  probable  or 
even  possible  benefits  which  might  result  to  the  parents  from  its 
life,  modified  as  in  their  estimatiqtn  it  should  be  by  all  the  chances 
of  failure  or  misfortune.  Birkett  v.  Knickerhocher  Ice  Co.,  110 
N.  Y.  504,  41  Hun,  404. 

The  basis  of  damage  is  the  supposed  pecuniary  value  to  the 
parents  of  the  life  of  the  infant.  Etherington  v.  Railroad  Com- 
pany, 88  N.  Y.  641 ;  Houghkirk  v.  Railroad  Company,  92  N.  Y. 
219 ;  Butler  v.  Manhattan  By.  Co.,  143  N.  Y.  417. 

The  moneys  recovered  or  received  in  settlement  of  an  action 
brought  by  an  administrator  to  recover  damages  caused  by  negli- 
gence resulting  in  decedent's  death,  although  declared  by  statute 
to  be  exclusively  for  the  benefit  of  the  decedent's  next  of  kin,  are 
not  exempt  from  the  next  of  kin's  creditors.  Wynkoop  v.  Myers, 
17  Civ.  Pro.  E,.  443.  What  is  a  just  and  fair  compensation  for  the 
pecuniary  injury  in  a  given  case  under  this  statute  can  be  deter- 
mined by  no  rule.  Each  case  presents  a  different  state  of  facts 
either  in  character,  capacity  or  condition  of  the  deceased,  or  in  the 
age,  sex,  circumstances  and  condition  of  the  next  of  kin,  all  of 
which  elements  are  to  be  considered  as  the  basis  for  an  allowance 
for  damages.  The  pecuniary  injury  sustained  by  a  husband  from 
the  loss  of  his  wife,  who  was  his  housekeeper,  consists  of  the  loss  of 
his  wife's  services,  the  expense  incident  to  and  running  from  the 
injury  and  the  loss  of  his  wife's  society.  Klemm  v.  N.  Y.  C.  & 
H.  R.  R.  Co.,  78  Hun,  277,  citing  Lockwood  v.  N.  Y.,  L.  E.  & 
W.  R.  R.  Co.,  98  ISr.  Y.  523  ;  Cregin  v.  Brooklyn  Cross-Town  R.  R. 
Co.,  83  K  Y.  595. 

The  cause  of  action  given  by  this  statute  is  no  part  of  the  assets 
of  the  estate  of  the  decedent.     It  is  not  subject  to  the  payment 


WEONGS,  ACTION  TO  KECOVEE  DAMAGES  FOE.  2065 

of  his  debts  or  to  the  ordinary  rules  applicable  to  the  settlement 
and  administration  of  the  estates  of  deceased  persons.  Where  the 
defendant  paid  to  one  of  the  plaintiffs  a  sum  of  money  before  his 
appointment  as  administrator,  he  giving  a  receipt  therefor  which 
stated  that  the  payment  was  for  all  expenses  caused  by  the  death 
and  that  he  had  no  further  claim  against  defendant,  it  was  held  the 
receipt  was  not  a  settlement  of  the  claim  or  a  bar  to  the  action. 
It  seems  that  in  such  case  defendant  would  be  allowed  to  show  that 
the  money  paid  was  used  to  pay  the  expenses  of  the  funeral  and 
burial  of  the  deceased  and  to  be  credited  with  the  same  by  the  jury 
in  estimating  damages.     Stuber  v.  McEntee,  142  N.  Y.  200. 

In  an  action  under  the  statute  for  negligence  or  wrongful  act 
causing  the  death  of  an  infant  of  tender  years  there  is  no  such 
presumption  of  pecuniary  loss  to  the  next  of  kin  as  to  justify  set- 
ting aside  a  verdict  for  nominal  damages  as  inadequate.  The 
plaintiff  on  recovering  nominal  damages  is  entitled  to  full  costs. 
Silberstein  v.  William  Wicke  Co.,  29  Abb.  N.  C.  291,  22  N.  Y. 
Supp.  170.  In  an  action  under  §  1902,  an  administrator  is  en- 
titled to  a  full  bill  of  costs  if  he  has  a  verdict  in  his  favor,  although 
the  damages  awarded  amoimt  to  less  than  $50.  Gorton  v.  TJ.  8.  & 
Brazil  Mail  &  Steamship  Co.,  20  Civ.  Pro.  K.  202,  37  St.  Rep. 
556.  An  extra  allowance  should  be  computed  on  the  sum  awarded 
by  the  jury,  and  interest  to  the  date  of  trial  from  the  death  of 
deceased.  Boyd  v.  N.  Y.  C.  B.  B.  Co.,  6  Civ.  Pro.  E.  222.  But 
in  Sirme  v.  The  Mayor,  8  Civ.  Pro.  E.  252,  it  was  held  that  an 
extra  allowance  should  be  computed  only  on  the  amount  of  the 
verdict,  without  adding  interest.  The  amount  of  a  verdict  under 
§  1904  is  largely  in  the  discretion  of  the  jury.  Fitzgerald  v.  N.  Y. 
C.  &  E.  B.  B.  Co.,  88  Hun,  359,  reversed,  154  N.  Y.  263,  citing 
Johnson  v.  Long  Island  B.  B.  Co.,  80  Hun,  306. 

The  measure  of  damages  to  the  next  of  kin,  in  actions  for  death 
caused  by  negligence,  is  for  the  jury  to  determine,  and  their  deci- 
sion will  not  be  disturbed  unless  shown  to  have  been  affected  by 
improper  influences.  Kane  v.  Mitchell  Transp.  Co.,  90  Hun,  65, 
35  N.  Y.  Supp.  581,  70  St.  Eep.  203. 

"Where  it  appeared  that  the  deceased  was  thirty-seven  years  of 
age ;  that  he  left  a  wife  and  four  children,  all  of  the  children  being 
under  five  years  of  age  at  the  time  of  his  death ;  that  one  of  them 
had  died  since  the  trial,  there  was  no  definite  evidence  as  to  the 
amount  deceased  earned,  or  whether  he  had  been  able  to  save  any- 
AcnoNS,  Vol.  II  — 130 
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thing,  and  his  wife  testified  that  she  had  received  from  $20  to  $25 
a  week  from  the  deceased  for  support  of  herself  and  her  children, 
it  was  held  that  a  verdict  for  $22,000  should  be  reduced  to  $15,000 
on  the  ground  that  it  was  excessive.  Ooolidge  v.  City  of  New 
York,  99  App.  Div.  175,  90  Supp.  1078,  affirmed,  185  N.  Y.,529. 

In  Kellogg  v.  ATbawy  &  Hudson  By.  &  Pow.  Co.,  72  App.  Div. 
321,  76  Supp.  85,  the  court  calls  attention  to  the  rule  that  dam- 
ages in  cases  of  death  are  limited  to  compensation  to  the  father  for 
his  pecuniary  injury  resulting  from  the  death  of  his  daughter. 
Citing  HoughUrk  v.  President,  etc.,  D.  &  H.  B.  B.  Co.,  92  N.  Y. 
219,  as  to  the  evidence  which  may  be  given  for  the  purpose  of 
computation  of  damages.  The  court  in  that  case  reduced  the 
verdict  $9,500  to  $5,000,  upon  the  ground  that  it  was  excessive. 

In  MacDondd  v.  Metropolitan  Street  B.  B.  Co.,  36  Misc.  703, 
74  Supp.  367,  it  was  held  pecuniary  loss  to  the  next  of  kin  of  a 
healthy,  ordinarily  bright  and  fairly  industrious  boy  of  twelve 
years  and  earning  $3  a  week,  which  he  turned  over  to  his  mother, 
resulting  from  his  death  caused  by  negligence,  is  more  than  com- 
pensated by  a  verdict  of  $12,,000,  and  the  verdict  should  be 
reduced  to  $7,500.     Keversed,  75  App.  Div.  559,  78  Supp.  284. 

The  evidence  of  the  earning  capacity  of  the  intestate  and  the 
extent  to  which  he  contributed  to  the  support  of  his  family,  is 
competent  upon  the  extent  of  his  damages,  where  it  is  shown  that 
the  income  is  derived  by  his  own  labor  without  the  investment  of 
capital  in  any  proper  sense,  although  he  had  the  assistance  of  a  few 
other  men,  which  fact  did  not  materially  increase  his  earning 
capacity.  Seifter  v.  Brooklyn  Heights  B.  B.  Co.,  55  App.  Div. 
11,  66  Supp.  1007,  reversed  upon  other  grounds,  169  K  Y.  254. 

Upon  the  trial  of  a  statutory  action  brought  by  a  father,  the 
sole  next  of  kin  of  his  son,  to  recover  the  fair  and  just  compensa- 
tion for  the  pecuniary  injuries  which  resulted  from  his  son's 
death,  the  reception  of  evidence  tending  to  show  the  misfortunes  or 
the  poverty  of  the  brothers  and  sisters  and  nephews  and  nieces  of 
the  deceased,  thus  calling  attention  to  the  great  opportunities  the 
plaintiff  had  for  making  a  charitable  use  of  any  surplus  moneys 
he  might  have  after  satisfying  his  own  personal  necessities,  is 
reversible  error,  as  such  improper  evidence  is  calculated  to  awaken 
the  sympathy  of  the  jury  and  thus  increase  the  verdict  beyond  the 
amount  which  otherwise  would  have  been  rendered.  Lipp  v.  Otis 
Brothers  &  Co.,  161  IST.  Y.  559,  reversing  28  App.  Div.  228,  51 
^upp.  13. 
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In  Leavitt  on  Negligence  (2d  ed.),  at  page  745,  will  be  found 
a  very  large  number  of  cases  on  this  subject  carefully  collated. 

The  right  of  the  father  of  an  infant  who  has  been  negligently 
killed  to  recover  from  the  person  whose  negligence  caused  the 
infant's  death,  damages  for  loss  of  the  latter's  services  is  limited 
to  the  interval  between  the  injury  to  the  infant  and  his  death. 
Consequently  where  the  death  of  the  infant  was  instantaneous  the 
father  is  not  entitled  to  recover  damages  for  loss  of  services.  Ohn- 
macht  V.  Mount  Morris  El.  Light  Co.,  66  App.  Div.  482,  73 
Supp.  296. 

Where  the  only  property  coming  into  the  hands  of  the  adminis- 
tratrix is  that  received  in  the  settlement  of  an  action  for  negli- 
gently causing  the  death  of  the  decedent,  the  surrogate  has  sole 
authority  to  determine  the  amount  to  be  allowed  for  funeral  ex- 
penses and  to  direct  their  payment.  Such  money  is  no  part  of 
the  estate  of  the  deceased,  and  cannot  be  used  in  payment  of  his 
debts.    Matter  of  McDonald's  Estwte.,  51  Misc.  318,  101  Supp.  275. 

The  personal  representatives  of  the  deceased  administrator  are 
not  entitled  to  continue  an  action  commenced  by  such  adminis- 
trator to  recover  damages  from  the  death  of  his  intestate,  although 
such  deceased  administrator  was  one  of  the  persons  who  would 
be  entitled  to  any  recovery  had  in  the  action.  It  seems  that  the 
proper  practice  in  such  case  is  to  have  a  successor  of  the  deceased 
administrator  appointed,  and  to  continue  the  action  in  the  name 
of  such  successor.  Hodges  v.  Wehher,  65  App.  Div.  170,  72  Supp. 
508. 

The  provisions  of  this  section,  as  amended  in  1904,  that  the 
plaintiflF  may  deduct  from  the  damages  recovered  in  an  action  for 
the  negligent  death  of  the  decedent  his  reasonable  funeral  ex- 
penses, is  imperative,  and  one  who  has  recovered  a  judgment 
against  the  administrator  of  such  funeral  expenses  has  leave  to 
issue  execution  to  the  amoimt  of  the  fund  arising  from  sucli  source 
in  the  administrator's  hands.  Matter  of  McDermoti's  Estate,  49 
Misc.  402,  99  Supp.  829. 

Under  this  section  to  entitle  the  administrator  to  deduct  from 
the  damages  recovered  "  the  expenses  of  the  action  "  the  adminis- 
trator is  entitled  to  be  credited  with  attorney's  fees  and  disburse- 
ments and  witness  fees,  together  with  reasonable  compensation  for 
expert  witnesses,  where  they  are  required,  as  well  as  with  pay- 
ment for  all  other  work,  labor  and  services  of  whatever  nature  they 
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may  be,  so  long  as  they  are  incurred  in  good  faith  under  a  reason- 
able supposition  that  the  chances  of  success  in  the  action  would 
be  enhanced  by  their  employment.  Matter  of  Snedeker  v.  Sne- 
deher,  95  App.  Div.  149,  88  Supp.  847. 

The  question  what  damages,  if  any,  aside  from  actual  disburse- 
ments, are  recoverable  in  an  action  under  §  1902  et  seq.,  by  the 
next  of  kin  of  a  person  negligently  killed,  which  action  is  purely 
statutory  and  in  which  the  damages  recoverable  are  not  capable 
of  exact  proof,  being  remote,  uncertain  and  not  recognized  by  the 
common  law,  is  a  question  for  the  jury  to  determine  in  the  exer- 
cise of  a  reasonable  discretion  in  view  of  the  situation  as  proved. 
Countryman  v.  Fonda,  J.  &  G.  B.  B.  Co.,  166  IST.  Y.  202,  reversing 
33  App.  Div.  636,  54  Supp.  1098. 

In  this  class  of  cases  the  measure  of  damages  is  the  pecuniary 
loss,  and  under  the  statute  it  is  for  the  jury  to  determine,  as 
matter  of  fact,  the  extent  of  this  pecuniary  loss.  In  the  absence  of 
all  proof  of  earning  capacity  or  of  any  probability  of  the  decedent's 
life  being  of  pecuniary  value,  the  jury  is  not  required,  as  a  matter 
of  law,  to  award  substantial  damage.  Sciuria  v.  Metropolitan 
Street  B.  Co.,  73  App.  Div.  170,  76  Supp.  772. 

In  an  action  to  recover  damages  resulting  from  the  death  of 
the  plaintiff's  intestate,  which  was  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant,  it  is  error  to  permit  the  plaintiff 
to  prove,  upon  the  question  of  damages,  the  cost  of  procuring  an 
annuity  for  the  amount  of  the  deceased's  annual  earnings  payable 
for  the  length  of  time  which,  according  to  the  life  tables,  the  de- 
ceased would  have  lived  had  he  not  been  killed  through  the  defend- 
ant's negligence.  Mix  v.  Hamburg- American  Steamship  Co.,  85 
App.  Div.  475,  83  Supp.  322. 

The  right  of  action  and  amount  of  damages  are  governed  by 
the  law  in  force  at  the  time  of  death  and  not  that  of  the  time  the 
accident  causing  the  death  occurred,  since  it  depends  upon  the 
death  and  is  independent  of  the  cause  of  action  accruing  to  the 
injured  person,  which  dies  with  him.  Weber  v.  Third  Ave.  B.  B. 
Co.,  12  App.  Div.  512,  42  Supp.  789. 

In  an  action  to  recover  damages  for  personal  injuries  sustained 
through  the  defendant's  alleged  negligence,  an  extra  allowance  of 
costs  granted  to  the  plaintiff  at  the  close  of  the  trial  should  be 
computed  upon  the  verdict,  exclusive  of  interest  thereon,  where 
there  is  no  direction  or  intimation  by  the  court  that  it  intended  to 
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include  such  interest  in  the  basis  thereof.  Quaere,  whether  the 
trial  court  has  the  power,  under  subdivision  2  of  §  3253,  to  include 
in  the  basis  for  such  an  allowance  the  interest  which  the  clerk  is 
required  by  §  1904  to  add  to  the  "  damages  awarded  "  in  cases  of 
death.  Seifter  v.  Brooklyn  Heights  B.  B.  Co.,  53  App.  Div.  443, 
65  Supp.  1123. 

Where  an  action  to  recover  damages  resulting  from  the  death 
of  the  plaintiff's  husband  is  brought  in  the  State  of  New  York 
under  a  statute  of  the  State  of  Pennsylvania,  and  upon  the  trial 
of  the  action  it  appears  that  the  Pennsylvania  statute  does  not 
contain  any  express  provision  relating  to  interest  upon  the  verdict, 
and  that  in  that  State  it  is  discretionary  with  the  jury  whether  or 
not  to  include  interest  in  their  verdicts,  the  clerk  of  the  court  has 
no  power  to  add  interest  to  the  amount  of  the  verdict  and  include 
it  in  the  judgment  in  accordance  with  the  practice  prescribed  by 
§  1904.  Frounfelher  v.  D.,  L.  &  W.  B.  B.  Co.,  73  App.  Div.  350, 
76  Supp.  745. 

While,  in  an  action  brought  to  recover  damages  resulting  from 
the  death  of  the  plaintiff's  intestate,  the  amount  of  the  salary  or 
earnings  of  the  intestate  and  the  probable  duration  of  his  life,  are 
competent  evidence  to  enable  the  jury  to  estimate  the  probable 
loss  resulting  to  the  widow  or  next  of  kin  of  the  decedent  from  his 
death,  evidence  of  the  amount  which  it  will  cost  to  purchase  an 
annuity  equal  to  the  amount  of  the  decedent's  income,  based  upon 
the  probable  duration  of  his  life  had  he  not  been  killed,  is  incom- 
petent, as  the  jury  would  not  be  justified  in  using  such  sum  as  a 
basis  in  determining  the  amount  of  their  verdict.  Evidence  of  the 
age  at  which  the  intestate's  father  died  is  not  admissible  upon  the 
subject  of  the  probable  duration  of  the  life  of  the  intestate.  Hins- 
dale v.  New  York,  N.  H.  &  H.  B.  B.  Co.,  81  App.  Div.  617,  81 
Supp.  356. 

The  provisions  of  the  Code  of  Civil  Procedure,  §  1902  et  seq., 
authorizing  the  maintenance  of  an  action  where  a  decedent's  death 
was  caused  by  a  wrongful  act,  neglect  or  default  and  providing 
for  the  distribution  of  the  damages  recovered,  were  intended  by 
the  Legislature  to  create  a  new  cause  of  action  for  the  benefit,  as  a 
class,  of  the  husband  or  wife  and  next  of  kin,  and  when  the  class 
consists  of  the  widow  and  the  father  only,  the  latter  is,  under 
§  2732,  subdivision  7,  entitled  to  share  equally  with  the  widow  in 
a  judgment  which  she  has  recovered  for  her  husband's  death  by 
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negligence,  proper  deduction  being  made  for  the  expenses  of  her 
action  and  her  commissions  upon  the  recovery  as  his  adminis- 
tratrix. Matter  of  SnedeJcer  v.  Snedeker,  164  N.  Y.  58,  affirming 
47  App.  Div.  471,  followed,  166  N.  Y.  208. 

In  Phalen  v.  Rochester  By.  Co.,  31  App.  Div.  448,  52  Supp. 
836,  the  court  considers  the  rule  of  damages  under  §  1904,  re- 
fusing to  set  aside  a  verdict  as  excessive. 

The  same  subject  was  considered  in  Meyer  v.  Hart,  23  App. 
Div.  131,  48  Supp.  904,  where  testimony  was  excluded  as  to  the 
business  of  the  decedent.  The  rule  was  reiterated  that  it  is  within 
the  province  of  the  jury  to  form  an  estimate  of  the  damages  with 
reference  to  pecuniary,  present  or  prospective,  resulting  to  the 
next  of  kin,  and  that  the  statute  does  not  limit  the  recovery  to  the 
actual  pecuniary  loss  proved  on  the  trial.  Citing  Johnson  v.  Long 
Island  R.  R.  Co.,  80  Hun,  306,  affirmed  without  opinion,  144 
N.  Y.  719,  where  Justice  Cullen  said,  "  the  prospect  of  the  de- 
ceased accumulating  property  and  the  next  of  kin  inheriting  from 
him,  is  not  more  speculative  than  the  expectation  of  his  acquiring 
money  and  the  next  of  kin  sharing  in  his  bounty  or  beneficence 
while  he  should  live." 

The  personal  appearance  of  the  plaintiff's  intestate  is  not  an 
element  to  be  considered  by  the  jury  to  determine  the  loss  result- 
ing from  her  death.  The  statute  limits  the  compensation  resulting 
from  pecuniary  injuries,  and  it  is  to  be  determined  only  from  the 
monetary  value  of  the  deceased  to  her  husband  and  children.  The 
personal  element  does  not  enter,  since  the  statute  does  not  com- 
pensate for  grief  or  sorrow,  but  only  for  the  actual  pecuniary  loss. 
The  reception  in  evidence  of  her  photograph,  the  only  effect  of 
which  could  be  to  awaken  the  sympathies  of  the  jury  and  tend  to 
influence  their  judgment  in  the  direction  of  a  greater  award  of 
damages,  constitutes  reversible  error.  Smith  v.  Lehigh  Valley 
E.  E.  Co.,  177  N.  Y.  379,  reversing  86  App.  Div.  628,  83  Supp. 
1117. 

In  an  action  to  recover  damages  for  the  negligent  killing  of  the 
plaintiff's  intestate,  it  is  error  to  permit  a  member  of  the  firm  by 
which  the  intestate  was  employed  at  the  time  of  his  death  to 
state  that  there  was  a  reasonable  expectation  that  the  intestate's 
salary  would,  if  he  had  lived,  have  been  increased  from  time  to 
time  to  a  certain  figure,  where  it  appears  that  this  expectation  was 
based  upon  the  hypothesis  that  the  business  of  tbe  firm  would  con- 
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tinue  to  be  prosperous,  and  that  its  prosperity  was  dependent  upon 
conditions  of  peace  or  war  prevailing  in  a  South  American  re- 
public in  which  the  firm  did  business.  Such  a  witness  should  only 
be  permitted  to  state  the  nature  of  the  business,  the  character  of 
the  services  which  the  intestate  rendered,  the  amount  which  was 
paid  for  such  services,  the  conditions  of  the  business,  and  the  usual 
rate  paid  employees,  considering  the  length  of  their  employment, 
their  skill  and  faithfulness.  From  these  facts  it  is  for  the  jury  to 
determine  what  would  be  within  reasonable  prospect,  the  earning 
power  of  the  decedent.  In  such  an  action  the  jury  is  not  permitted 
to  capitalize  the  earning  power  of  the  decedent,  and  award  the 
plaintiff  a  sum  of  money  which,  at  the  rate  of  interest  earned  by 
trust  funds,  would  produce  the  equivalent  of  such  earning  power. 
Fajardo  v.  N.  Y.  Central  &  H.  B.  R.  Co.,  84  App.  Div.  <i54,  82 
Supp.  912. 

AETICLE  IV. 

ACTION  rOR  SLANDER  OF  A  WOMAN. 

§    1906.   Action  for  slander  of  a  woinara. 

In  an  action  of  slander,  brought  by  a  woman,  for  words  imputing  unohastity 
to  her,  it  is  not  necessary  to  allege  or  prove  special  damages.  If  the  plaintiflf 
is  married,  the  damages  recovered  are  her  separate  property. 

The  words  "  she  is  a  common  prostitute  and  I  can  prove  it " 
were  not  actionable  at  common  law,  BrooJcer  v.  Coffin,  5  Johns. 
188,  except  upon  proof  of  special  damages.     Buys  v.  Gillespie, 
2  Johns.  115;  Bradt  v.  Townsley,  13  Wend.  252;  Williams  v. 
Hill,  19  Johns.  305.     This  section  is  a  re-enactment  of  the  pro- 
visions of  chapter  219,  Laws  1871.    Words  charging  a  female  with 
self-pollution  are  not  actionable  per  se.     Anonymous,  60  N.  Y. 
262.     Statements  made  by  residents  of  a  school  district,  having  a 
daughter  attending  school,  to  the  trustees  affecting  the  character 
of  a  female  teacher,  are  privileged,  but  if  the  defendant  had  no 
reason  to  believe  the  statement  to  be  true,  it  is  evidence  of  malice 
and  will  render  him  liable.    Harwood  v.  Keech,  4  Hun,  389.    See 
Halstead  v.  Nelson,  24  Hun,  395,  affirmed,  138  N.  Y.  522.    In  an 
action  under  this  statute  plaintiff  is  not  confined  to  proof  of  the 
charge  set  forth  in  the  complaint,  but  evidence  is  competent  of 
words  spoken  at  any  time  before  the  commencement  of  the  action, 
repeating  substantially  the  same  charge.     Where  an  answer  in  an 
action  of  slander  alleges  the  truth  of  the  words  spoken,  it  is  not 
error  for  the  court  to  refuse  to  charge,  as  matter  of  law,  that  the 
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answer  cannot  be  considered  by  the  jury  to  enhance  damages.  It 
seems,  however,  this  rule  should  be  confined  to  cases  of  bad  faith 
in  incorporating  the  justification  of  the  pleading.  Distin  v.  Rose, 
69  N.  Y.  122. 

Unchastity  in  a  woman  means  that  she  has  had  unlawful  sexual 
intercourse,  or  is  guilty  of  such  conduct  as  would  tend  to  indicate 
that  she  was  ready  and  willing  to  submit  to  the  unlawful  embraces 
of  a  man.    Mason  v.  Btratton,  17  St.  Kep.  302. 

A  pleading  in  an  action  of  slander  charging  defendant  with  say- 
ing that  plaintiff  "  was  in  the  habit  of  entertaining  gentlemen 
callers  at  all  hours  of  the  night,"  is  not  sufficient  without  an  innu- 
endo or  allegation  of  some  kind  that  they  were  used  in  a  sense  to 
render  them  actionable.    Hemmens  v.  Nelson,  138  N.  Y.  517. 

In  an  action  under  this  section,  defendant  will  not  be  entitled 
to  a  bill  of  particulars  showing  the  names  of  persons  who  have 
shunned  plaintiff  in  consequence  of  the  publication,  but  defendant 
is  entitled  to  know  plaintiff's  address,  in  order  to  be  better  able  to 
investigate  her  antecedents,  in  case  he  wishes  to  set  up  justifica- 
tion. Butterfield  v.  BenneU,  18  Supp.  432.  As  to  what  words 
constitute  a  charge  of  unchastity,  see  Mason  v.  Stratton,  17  St. 
Eep.  302.  To  say  concerning  a  married  woman  that  she  is  not  a 
lady,  or  that  she  has  worked  in  a  low  hotel,  and  "  any  one  who 
worked  there  ain't  much,"  does  not  necessarily  impute  unchastity 
to  her,  and  such  words  are  not  slanderous  per  se..  Innuendos  can- 
not extend  the  meaning  of  words  beyond  what  is  justified  by  the 
words  themselves  and  the  extrinsic  facts  with  which  they  are  con- 
nected. Brown  v.  Moore,  90  Hun,  169,  35  N".  Y.  Supp.  736,  70 
St.  Hep.  532.  It  is  libelous  to  write  concerning  a  married  woman 
that  she  is  living  with  a  man  not  her  husband.  Shea  v.  Bun  Print- 
ing &  Pub.  Co.,  14  Misc.  415,  35  N.  Y.  Supp.  703,  70  St.  Kep. 
438. 

The  statement  that  a  woman  "  caused  her  barkeeper  to  stay  with 
her  all  night "  does  not  necessarily  impute  unchastity.  Taylor  v. 
Wallace,  31  Misc.  393,  64  Supp.  271. 

A  complaint  in  slander,  not  alleging  special  damages,  in  which  a 
married  woman  states  that  the  defendant,  her  father-in-law,  falsely 
and  maliciously  uttered  and  published  words  charging  her  with 
having  communicated  to  his  son,  her  husband,  a  loathsome  disease 
through  the  marital  relation,  will  not  be  held  demurrable  as  failing 
to  state  facts  sufficient  to  constitute  a  cause  of  action,  and  the 
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court  will  leave  it  to  the  jury  to  say  upon  all  the  evidence  whether 
the  words  impute  unchastity,  and,  if  it  be  found  that  they  do,  the 
case  will  be  within  §  1906,  providing  that  a  woman  need  not  allege 
or  prove  special  damages  where  the  words  spoken  of  her  impute 
unchastity  to  ier.  Woodruff  v.  Woodruff,  36  Misc.  15,  72 
Supp.  39. 

AETICLE  V. 

WHEN  ACTION  FOR  LIBEL  CANNOT  BE  MAINTAINED. 

§  1907.    WAen  action  for  libel  cannot  be  maintained,  2073. 
§  1908.    The  last  section  qualified,  2073- 

§    1907.   Wlien  action  for  libel  cannot  be  maintained. 

Action,  civil  or  criminal,  cannot  be  maintained  against  a  reporter,  editor, 
publisher,  or  proprietor  of  a  newspaper,  for  the  publication  therein  of  a  fair 
and  true  report  of  any  judicial,  legislative,  or  other  public  and  ofacial  proceed- 
ings, without  proving  actual  malice  in  making  the  report. 

§    1908.    The  last  section  qualified. 

The  last  section  does  not  apply  to  a  libel,  contained  in  the  heading  of  the 
report;  or  in  any  other  matter,  added  by  any  person  concerned  in  the  publica- 
tion; or  in  the  report  of  any  thing  said  or  done,  at  the  time  and  place  of  the 
public  and  official  proceedings,  which  was  not  a  part  thereof. 

A  fair  report  of  a  public  official  proceeding  is  privileged.  Edsall 
V.  Brooks,  26  How.  426.  The  publication  of  a  slander  uttered  by  a 
murderer  at  the  time  of  his  execution  is  not  privileged  by  statute 
or  at  common  law.  The  statute  relates  only  to  statements  made  in 
judicial,  legislative  or  administrative  bodies,  in  execution  of  some 
public  duty.  Sanford  v.  Bennett,  24  N.  Y.  20.  The  publication 
of  a  fair  and  true  report  of  any  judicial  proceeding  is  privileged. 
Malice  will  not  be  presumed,  but  must  be  proved  to  permit  a  re- 
covery for  libel.  The  publication  must  be  fair,  not  garbled  so  as 
to  produce  misrepresentation,  nor  by  suppression  of  some  portion 
of  the  evidence  or  proceedings,  have  the  effect  to  give  a  false  or 
unjust  impression  to  the  prejudice  of  some  parties  concerned ;  but 
the  report  need  not  be  verbatim  or  embrace  the  entire  proceeding. 
It  may  be  an  abridged  or  condensed  statement.  If  it  is  a  sub- 
stantially fair,  accurate  account,  that  is  sufficient.  It  is  not  the 
reporter's  judgment  of  the  correctness  of  his  comments  and  their 
import,  but  their  accuracy  and  fairness,  which  give  immunity. 
The  statute  expressly  excludes  from  the  operation  of  its  provisions 
the  headings  of  the  publication,  or  any  other  matter  not  part  of 
the  proceedings,  added  to  the  report  of  it.  Salisbury  v.  Union,  etc., 
Co.,  9  St.  Eep.  465,  45  Hun,  120. 

A  proceeding  before  a  police  magistrate  is  a  judicial  proceed- 
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ing.  Bissell  v.  Press  Pub.  Co.,  lY  Supp.  393,  42  St.  Kep.  412,  62 
Hun,  551.  But  proceedings  before  a  grand  jury  are  not.  McCahe 
V.  Cauldwell,  18  Abb.  377. 

The  question  whether  a  communication  containing  a  libel  is 
privileged,  is  one  of  law  to  be  determined  by  the  court.  This 
privilege,  so  far  as  it  protects  the  publishers  of  a  report  of  a 
judicial  proceeding,  does  not  include  imputations  voluntarily 
made,  which  are  plainly  irrelevant  and  impertinent,  and  does  not 
authorize  headlines  of  an  article  which,  when  considered  in  con- 
nection with  the  article  introduced  by  them,  were  libelous.  State- 
ments which  are  defamatory,  if  they  constitute  a  fair  and  true 
report  of  a  judicial  proceeding,  are  privileged  in  the  absence  of 
proof  of  actual  malice.  Hart  v.  Sun  Printing  and  Publishing 
Ass'n,  79  Hun,  359,  61  St.  Eep.  427. 

In  Sanford  v.  Bennett,  supra,  Stanley  v.  Webb,  4  Sandf.  21,  is 
cited  to  the  point  that  the  publication  of  ex  parte  proceedings  be- 
fore a  public  magistrate,  such  as  a  complaint  against  an  individual 
for  a  criminal  offence,  was  not  privileged.  However,  in  Bissell  v. 
Press  Publishing  Co.,  62  Hun,  551,  in  the  opinion  it  is  said  that 
this  case  was  decided  prior  to  the  passage  of  the  Code  and  is  no 
longer  an  authority,  pointing  out  in  addition  the  fact  that  the 
same  court  which  decided  Stanley  v.  Webb,  subsequently  held  in 
Ackerman  v.  Jones,  37  Super.  Ct.  55,  that  proceedings  before  a 
police  magistrate  were  judicial  proceedings  within  the  meaning  of 
the  act  and  that  there  was  no  distinction  between  such  proceedings 
and  the  regular  proceedings  at  law,  and  indorsing  the  correctness 
of  that  decision.  Upon  the  point  that  the  inquiry  in  such  case  is 
as  to  whether  communication  was  privileged  and  to  the  effect  that 
that  was  a  question  of  law  for  the  court.  Hart  v.  Sun  Printing 
and  Publishing  Ass'n,  79  Hun,  358,  cites  Lovell  Company  v. 
Houghton,  116  IST.  Y.  500 ;  Moore  v.  Banh,  123  JST.  Y.  420. 

In  Sarasohn  v.  Workingman's  Publishing  Ass'n,  44  App.  Div. 
303,  60  Supp.  640,  the  court  considered  the  question  as  to  whether 
the  article  published  was  libelous  under  §  1907  and  as  to  the  effect 
of  the  headlines  under  §  1908,  holding  that  the  libelous  imputa- 
tion in  the  article  in  question  in  its  entirety  was  not  so  much  what 
was  said  at  the  meeting  as  in  the  insinuations  and  inferences  to  be 
drawn  from  the  report  of  the  meeting. 

Under  these  sections,  and  under  the  common  law,  the  privilege 
of  the  press  extends  to  the  publication  of  a  "  fair  and  true  report " 
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of  all  public  judicial  proceedings  and  applications  to  magistrates 
and  judges  or  courts  for  judicial  action  ex  parte  or  upon  notice. 
The  privilege  only  extends  to  the  publication  of  those  facts  which 
appear  in  the  judicial  proceeding  itself.  It  seems  that  a  publica- 
tion by  a  newspaper  in  the  city  of  New  York  of  the  facts  alleged 
in  a  petition  for  a  divorce  filed  with  the  clerk  of  a  New  Jersey 
court  is  not  privileged  under  the  common  law,  or  under  these  sec- 
tions, in  the  absence  of  evidence  that  under  the  New  Jersey  stat- 
utes or  the  practice  of  the  New  Jersey  courts,  the  mere  filing  of 
the  petition  constituted  an  application  to  the  court,  and  thereupon 
a  subpoena,  summons  or  other  writ  was  either  in  fact  or  theory, 
issued  by  the  court.  Stuart  v.  Press  Publishing  Co.,  83  App.  Div. 
467,  82  Supp.  401. 

A  fair  and  true  newspaper  report  of  the  proceedings  in  a  divorce 
case  is  privileged,  but  where  the  report  falsely  states  that  the  de- 
fendant's counsel  therein  asserted  or  intimated  in  court  the  truth- 
fulness of  the  testimony  of  a  servant,  in  regard  to  the  plaintiff 
therein,  which  was  libelous  per  se,  that  is  proof  of  malice,  within 
§  1907,  sufficient  to  destroy  the  privilege  with  regard  to  the  entire 
report.    D'Auxy  v.  Star  Co.,  31  Misc.  388,  64  Supp.  283. 

Mere  investigations  of  a  detective  character  conducted  by  mem- 
bers of  a  coroner's  office,  and  the  municipal  police,  are  not  judicial 
and  official  proceedings  within  the  meaning  of  this  section,  and  a 
demurrer  to  an  answer  which  claims  a  privilege  for  the  report 
thereof  should  be  sustained.  Nunnally  v.  Press  Publishing  Co., 
110  App.  Div.  10,  96  Supp.  1042. 

It  seems,  that  where  a  postal  card  reads :  "  You  sucker,  why 
don't  you  come  and  see  me?  You  are  afraid  of  me.  You  and 
your  bitch  woman  dare  not  do  it.  Jail  is  a  good  place  for  you  and 
your  woman,  you  sucker,"  a  newspaper  report  of  criminal  pro- 
ceedings based  upon  such  postal  card,  may  properly  state  that  it 
accused  the  person  to  whom  it  was  addressed  of  being  a 
"  scoundrel."  In  any  event,  it  is  error  for  the  court  to  charge  that 
the  use  of  the  term  "  scoundrel  "  in  the  report  of  the  criminal  pro- 
ceedings rendered  it  libelous,  and  to  refuse  to  submit  to  the  jury 
the  question  whether  the  report  was  substantially  true,  and  whether 
the  effect  of  the  language  of  the  postal  card  was  to  charge  the  per- 
son to  whom  it  was  addressed  with  being  a  scoundrel.  Willman  v. 
Tress  Publishing  Co.,  49  App.  Div.  35,  63  Supp.  515, 

Upon  the  trial  of  an  action  to  recover  damages  sustained  from 
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publications  in  a  newspaper,  alleged  to  have  been  libelous  in  their 
imputations  upon  the  plaintiff's  action  as  a  member  of  the  State 
Legislature,  a  refusal  to  charge  that  if  the  jury  find  "  the  publica- 
tion complained  of  is  a  fair  and  true  report  of  a  legislative  pro- 
ceeding and  that  it  was  published  without  actual  malice,  it  is 
privileged  and  the  verdict  must  be  for  the  defendant,"  is  reversible 
error.  Oarby  v.  Bennett,  166  IST.  Y.  392,  affirming  40  App.  Div. 
163,  57  Supp.  853.  Motion  for  reargument  denied,  167  N.  Y. 
572. 

In  Dinkelspiel  v.  N.  Y.  Evening  Journal  Co.,  91  App.  Div.  96, 
86  Supp.  325,  on  motion  to  strike  out  as  irrelevant  and  redundant 
certain  portions  of  the  defendant's  answer,  the  court  considers 
(page  99)  the  effect  of  §  1907  upon  question  of  pleading. 

In  Gray  v.  Sampers,  35  App.  Div.  270,  55  Supp.  3,  where  a 
defence  was  interposed  under  this  section,  it  was  held  that  there 
was  an  utter  failure  of  evidence  to  sustain  such  defence. 

In  determining  whether  headlines  prefixed  to  a  published  state- 
ment are  libelous,  they  and  the  matter  following  must  be  construed 
together.  Defamatory  headlines  prefixed  to  a  report  of  a  judicial 
decision  or  of  judicial  proceedings  are  no  part  of  the  report,  but 
are,  in  effect,  comments  upon  it,  and  are  not  privileged  unless  they 
are  a  fair  index  of  the  matter  contained  in  a  truthful  report. 
Lawyers'  Co-Op.  Pub.  Co.  v.  West  Pub.  Co.,  32  App.  Div.  585, 
52  Supp.  1120. 
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See  Matrimonial  Actions 976 
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Appeal  not  to  stay  execution  if  undertaking  is  given 482 
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Inter locntory  judgment  for  admeasurement  of  dower 482 

Precedent,  interlocutory  judgment  for  admeasurement 482 

Precedent  for  notice  on  application  for  appointment  of  referee.  483 

Precedent  for  order  of  reference 484 

Commissioners,  their  powers,  duties  and  report 485 

Oath  of  commissioners  and  proceedings  had 485 

Duties  of  commissioners,  how  executed 485 

Report  of  commissioners 486 

Commissioner's  report,  when  set  aside 486 

Fees  and  expenses  of  commissioners 486 

Commissioners,  rules  governing  them  in  assigning  dower 486 

Dower  due  of  mines  worked  during  coverture 488 

Dower  should  be  clear  of  arrears  of  taxes  and  assessments.  . . .  488 

Precedents  for  report  of  referee 487 

Damages,  nrhat  may  be  recovered  in  the  action 491 

Damages  for  withholding  dower,  how  computed 491 

Damages  not  to  include  anything  for  use  of  permanent  improve- 
ments      491 

Heirs,  damages  against 491 

Widow  shall  not  recover  for  increased  value  of  land 492 

Grantee  of  property  liable  only  after  demand 493 

Widow's  representative  may  recover  mesne  profits  of  land 494 

Gross  sum  in  lien  of  dourer 494 

Interlocutory  judgment  for  sale  of  premises,  when  had 495 

Proceedings  where  sale  is  had 495 

Precedent  for  release  of  dower 497 

Final  judgment  and  its  effect 497 

Damages  for  withholding  dower,  final  judgment  may  award.  . . .  498 

Judgment  cannot  be  modified  by  the  court 498 

Junior  incumbrancers  not  affected  by  admeasurement 498 

Precedent    for    final   judgment 499 

Doxper  interest,  hour  affected  in  partition,  see  Partition.  .  1633 

'Widour  urhen  entitled  to  gross  sum  out  of  surplus  in  fore- 
closure, see  Foreclosure 798 

EJECTMENT. 

Nature   and   purpose   of 501 

Definition    of 504 

When  action  can  he  maintained 506 

Maintainable  for  corporeal   hereditaments 506 

Occupation  sufficient  to  justify  action,  what  is 507,  509 

Ejectment  will  not  lie  for  land  covered  by  party  wall 508 

Ejectment  lies  to  recover  interest  in  lands 508 

When  owner  may  maintain  ejectment  against  conti-actor 509 

Appropriation  by  telegraph  company  of  portion  of  highway.  . . .  509 
Owner  of  fee  of  land  abutting  highway  may  maintain  ejectment  510 
Ejectment  lies  to  compel  removal  of  telephone  wire  above  plain- 
tiff's land 510 

Proper  remedy  to  try  title  by  adverse  possession 511 

Owner  of  land  subject  to  easement  may  maintain  ejectment.  . .  .  512 

Landlord  may  maintain  ejectment  under  Revised  Statutes 513 
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Wben  tlie  action  will  not  lie 513 

Mortgagee  oannot  maintain 513 

Dower  not  snbjeot  of 515 

Limitation  of  action  as  to  strip  of  land 515 

Party  must  have  been  in  possession  within  twenty  years  before 

commencement   of   action 516 

Power  of  sale,  when  executory,  gives  no  right  to  maintain  eject- 
ment   '  517 

Action  cannot  be  maintained  upon  an  equitable  title 517 

,One  claiming  under  conveyance  in  form  a  deed,  but  in  fact  a 

mortgage  cannot  maintain  ejectment 517 

Ejectment  will  not  lie  for  projecting  cornices 517 

Rule  as  to  ownership  of  tree  with  overhanging  branches 517 

One  who  holds  record  title  only  as  security  cannot  maintain 

ejectment  after  debt  paid 518 

One  entering  in  possession  under  contract  to  purchase  cannot 

take  title  of  vendor 519 

When  party  deemed  constructively  in  possession 519 

WIio   can  maintain 520 

Joint  tenants  or  tenants  in  common  may  maintain 520 

Section  1500  does  not  apply  to  property  bought  with  partner- 
ship   funds 521 

Grantee  of  lands  held  adversely  may  maintain  action. . . .  521 

Grantee  responsible  for  costs 521 

Reasons  for  rule  authorizing  grantee  to  maintain  ejectment. . .  521 

What  constitutes  adverse  possession  under  the  statute 522 

Grantee  of  land  held  adversely  cannot  maintain  ejectment  in 

his   own    name 522 

Action  statutory  and  provisions  must  be  strictly  complied  with.  524 

Persons  vested  ivitli.  right  to  immediate  possession 524 

Tenants  by  the  curtesy  may  maintain  action 526 

Executors  named  as  trustees  as  plaintiffs 526 

One  in  possession  under  contract  of  sale  can  maintain 527 

When  vendor  can  maintain  against  vendee  in  possession 528 

Reversioner  may  bring  action  after  tenant's  default 529 

What  is  necessary  to  entitle  plaintiff  to  recover 530 

Title  in  plaintiff  mnst  be  proved 531 

Right  of  possession  must  be  shown 531 

Burden  of  proof  upon  plaintiff  to  show  legal  title 531 

Proof  of  prior  occupation,  when  suflBcient 531 

Presumption  of  title,  when  possession  gives 532 

Possession,  when  it  will  support  the  action 532 

Possession  presumed  to  be  in  subordination  to  true  title 532 

Plaintiff  must  show  immediate  right  to  possession 533 

Possession  is  prima  facie  evidence  of  title 534 

Defendants,  who  may  be,  and  who  must  be  joined  as  snch       534 

Occupant   must   be   defendant 534 

Person  not  in  possession  not  necessary  party 535 

Owner  as  defendant 535 

Occupancy  must  be  actual 535 

Husband  and  wife  proper  parties 537 

Actions,  Vol.  II— 132 
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Defendants,  TO^ho  may  be,  and  who  must  be  joined  as  sneh  534 

Joining   several    occupants : 538 

Change  of  occupancy  pending  suit,  effect  of 538 

Mortgagee,  when  proper  party 538 

Authority  by  attorney,  production  of 540 

Verification  of  complaint  is  proof  of  authority 540 

Retainer  when  will  be  presumed 540 

Complaint     541 

Right  to  immediate  possession  must  be  pleaded 542 

General  statement  of  plaintiff's  claim  sufficient 542 

Equitable  title  should  be  alleged 543 

Evidence  not  proper  to  be  pleaded 543 

Withholding  possession  by  defendant  should  be  pleaded 544 

Ouster  should  be  averred 544 

Degree  of  accuracy  required  in  idescription  of  premises. ..  .545,  547 

Allegations   as   to   use   and   occupation 545 

Extent  of  amendment  allowed  on  trial 546 

Facts  should  not  be  set  out  in  detail  in  complaint 547 

What  constitutes  misjoinder  in  ejectment 547 

Pi'ecedents  for  complaint 548 

Defences  legal  and  equitable  and  hour  pleaded 552 

Equitable  title,  defence  of 552 

Outstanding  title  will  defeat  action 533 

Forcible  possession  does  not  prevent  defendant  showing  title.  .  554 

Occupant  not  being  made  a  party,  no  defence 554 

Effect  of  general   denial 555 

Tenant  may  not  deny  landlord's  title 555 

What  constitutes  practical  location  of  title 555 

Conveyance  from  plaintiff  to  defendant  is  complete  defence ....  555 
Redemption  by  occupant  gives  no  title  against  owner  suing  in 

ejectment    556 

Adverse  possession  as  a  defence 556 

Adverse  possession  and  method  of  obtaining  title  to  real  property  557 

Possession  must  be  open,  adverse,  continuous  and  exclusive.  . .  .  557 

Actual  not  constructive  possession  must  be  shown 557 

Possession    is    presumed    to   be   in   subordination   to    the    true 

title  557,  562 

Possession  must  have  been  in  open  hostility  to  rights  of  true 

owner    557 

Rule  with  regard  to  title  by  adverse  possession  restricted  by 

section    368 : 558 

Burden  of  establishing  adverse  possession  is  on  defendant....  558 

Twenty  years  adverse  possession  necessary 559 

Possession  under  deed  given  without  right  in  grantor  is  adverse  559 

Adverse  possession,  what  constitutes 559 

When  possession  begins  to  be  adverse 561 

Adverse  possession  good  only  for  premises  actually  occupied ....  563 
What  constitutes  adverse  possession  and  evidence  necessary  to 

prove  same 563,  572 

Equitable  defence,  vrhat  must  be  proved  to  constitute 572 

Parol  gift  and  parol  promise  to  convey  as  equitable  defence. . . .  573 

Grantee  in  ejectment  may  have  reformation  of  conveyance....  574 

Equitable  defence  must  be  pleaded 574 
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Defences,  'hoxr  pleaded 575 

Answer,  what  to  contain 575 

Effect  of  general  denial 575 

Iteed  void  under  Champerty  Act  must  be  pleaded 576  • 

Adverse  possession  must  be  pleaded 577 

Demurrer,   when   proper 577 

Precedents,  Answer  —  Plea  of  title  by  purchaser 577 

—  Adverse   possession 579 

—  Equitable  defence 580 

Practice    581 

Examination  of  party  before  trial 581 

Action  stayed  where  costs  of  previous  action  not  paid 582 

Ejectment  not  maintainable  in  court  of  justice  of  the  peace. . . .  582 
Asking  incidental  equitable  relief  does  not  deprive  defendant  of 

right   to   jury   trial 582 

Rights  of  parties  governed  by  facts  as  they  stood  when  action 

begun     583 

Place  of  trial  must  be  county  where  property  is  situated 583 

Tenant  bound  to  give  notice  to  his  landlord 583 

Bents  and  profits  recoverable  and  receivership 583 

Damages,  ivliat  can  lie  recovered 583 

Rents  and  profits  not  recovered  unless  pleaded 584 

Damages  for  withholding  property  recoverable 584 

Mesne  profits   recoverable 584 

Measure  of  damages  defined 585 

Mesne  profits  recoverable  only  for  six  years 586,  587 

Evidence  of  rental  value  is  proper 586,  588 

Necessary  expenses  for  taxes  and  repairs  to  be  deducted. .  .587,  588 

Damages  can  only  be  recovered  up  to  commencement  of  action. .  587 

Mesne  profits  need  not  be  paid  on  granting  new  trial 589 

Nature  and  extent  of  recovery  defined 589 

Six  years,  how  computed 590 

Claim  for  damages  must  be  alleged  in  complaint 591 

Receiver,  -when  appointed 591 

Receiver  not  appointed  unless  equities  appear 591 

Receiver  appointed  where  defendants  irresponsible 592 

Bight  to  recover  against  occupants  separately 592 

Division  of  action  where  distinct  occupants 592 

Action  against  one  defendant  subject  to  rights  of  others 593 

Severed,  \!rhen  action  ivill  he 593 

Abatement   of   action 593 

Division    of   action 594 

Severance   of  action 594 

Evidence   595 

Onster,  mrhen  to  he  proved 595 

What  constitutes  ouster 596 

Adverse  possession  must  be  open  and  notorious 597 

Sale  and  conveyance  of  entire  estate  constitutes  ouster 597 

Evidence  necessary  and  proper 598 

Lands  must  be  shown  to  be  included  in  description 598 

Declarations  of  grantor  subsequent  to  grant  not  admissible 599 
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Evidence  necessary  and  proper 598 

Distances  named  in  description  do  not  necessarily  control ....  600 

Monuments  entitled  to  greater  weight  than  courses  and  distances  601 

Survey  of  lands,  right  of  either  party  to 601 

Declarations  of  former  grantors 602 

Effect  of  judgment  in  former  action 603 

Payment  of  taxes  not  evidence  of  possession 604 

Possession  presumed  to  be  in  subordination  to  legal  title 604 

Ancient  deeds  when  received  in  evidence 605 

Effect  of  paper  title  from  the  State 605 

Declarations  of  parties  in  possession 605 

Verdict    606 

Nature  of  plaintiff's  estate  stated  in  verdict 606 

Expiration  of  plaintiff's  title  before  trial. . '. 606 

Recovery  is  in  accordance  with  proof  made 607 

Amendment  of  complaint  to  conform  to  proof 607 

Hevr  trial,  and  its  effects  and  evidence  thereon 609 

When  new  trial  granted 609 

Effect  of  judgment  by  default 609 

Exception  in  case  of  disability 609 

Evidence  on  new  trial 610 

New   trial,  matter  of  right 610 

Second  new   trial  not  ordinarily  granted 611 

Extra  allowance  on  granting  new  trial 613 

Actions  in  equity  to  set  aside  conveyances  not  included 614 

When'  new  referee  must  be  appointed 615 

Judgment,  effect  of 616 

Vacating  final  judgment,  when  affects  possession 616 

Pinal   judgment,    when    conclusive , 616 

Judgment  of  possession  takes  structures  wrongfully  erected. .  617 

Lis  pendens  not  binding  on  persons  not  parties  or  privies 617 

Final  judgment  conclusive 618 

Plaintiff  in  ejectment  must  have  all  relief  to  which  he  is  entitled  619 

Effect  of  death  of  plaintiff  before  date  of  referee's  report 619 

Title  of  persons  not  parties  not  affected 619 

Costs  in  ejectment 620 

When  plaintiff  entitled  to  costs 620 

Certificate  of  judge,  when  required  as  to  costs 620 

Costs  awarded  to  defendant 621 

Plea  of  title  in  justice  court 621 

Extra  allowance  may  be  granted  on  second  trial 621 

Execution     622 

Requisites  of  execution 622 

Precedent  for  execution  to  put  plaintiff  in  possession 624 

Non-payment  of  rent  and  procedure  tbereon 625 

Arrears  for  rent  for  six  months  necessary 625 

When  landlord  may  maintain  action 625 

Notice  fifteen  days  before,  is  necessary 625 

Tender  or  payment  may  be  made  by  defendant 625 

Judgment  must  state  rent  due 625 

Payment  after  possession  delivered 625 
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Non-payment  of  rent  and  pro'oednre  tbereon 625 

Return   of  poBsession 626 

Set  off  of  Income  against  rent  on  return  of  possession 626 

Tenancy  at  will  terminated  on  notice  of  one  month 628 

Tenant  estopped  from  disputing  title 628 

Remedy  against  tenant  for  waste 628 

When  tenant  entitled  to  notice  to  quit 629 

Redemption   by   lessee 629 

ESCHEATED      OR      FORFEITED     PROPERTY,     ACTION      TO 
RECOVER. 

See  People,  action  in  behalf  of 1705 

EVIDENCE. 

In  actions  or  proceedings  involving  title  to  real  property 1878 

Ejectment    595 

Replevin    1967 

Matrimonial  actions 1146 

Corporations   66,  152,  175 

Foreclosure    707 

Judgment-creditor's    action 945 

Negligence,  action  for  causing  death  by 2050 

Partition   1604 

Will,  action  to  establish  or  impeach 404,  426 

EXECUTOR  OR  ADMINISTRATOR,  ACTION  BY  OR  AGAINST. 

See  Decedents'  Estates 287 

FINE,    PENALTY    OR    FORFEITURE,    ACTIONS    FOR    OR    ON 
FORFEITED  RECOGNIZANCE. 

See  People,  Actions  in  Behalf  of 1705 

FORECLOSE  LIEN  UPON  A  CHATTEL,  ACTION  TO. 

See  Chatties,  Foreclosure  of  Liens  Upon 28 

FORECLOSURE 632 

Nature  of  action  and  courts  baving  jurisdiction 634 

Character  of  the  action 634 

Different  methods  of  foreclosure  in  this  State 635 

Statutory  foreclosure  or  by   advertisement 635 

Strict   foreclosure 636 

Jurisdiction  of  courts  and  place  of  trial 638 

'When  action  maintained 639 

Demand  not  necessary 639 

When  assignment  may  be  compelled 639 

When  bond  need  not  be  produced 639 

Mortgagee  not  obliged  to  take  mortgaged  premises 640 

Deed  absolute  in  form,  in  fact  mortgage,  must  be  foreclosed. .  640 

Mortgagee  need  not  notify  mortgagor  of  option  to  foreclose. . . .  640 

When  holder  of  corporate  bonds  may  bring  foreclosure 641 

Proof  of  mortgage  in  condemnation  proceedings  does  not  bar 

foreclosure    641 

Foreclosure  not  proper  proceeding  to  determine  right  of  dower. .  641 

When  demand  for  payment  of  coupons  necessary 642 

Remedy  where  party  guarantees  bond  and  mortgage 643 
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Parties   plaintiff    and    defendant 643 

Omission  to  unite  party  plaintiff,  effect  of 644 

Foreclosure  by  equitable  assignees  of  mortgage 645 

Right  of  foreign  executor  to  foreclose 646 

Receiver  may  foreclose 646 

Necessary  and  proper   parties   defendant 647 

Vested  remaindermen  necessary  parties 648 

Service  of  summons  on  parties  defendant 649 

Former  owner  not  necessary  party 649 

Equity  of  redemption,  holder  of,  necessary  defendant 650 

Wife  of  mortgagor,  when  necessary  party .650,  652 

Personal  representatives  of  deceased  mortgagee  necessary 652 

Subsequent   lienors  are  necessary  defendants 652 

Valid  mechanics'  liens,  holders  of,  necessary  parties 654 

Vendee  in  possession  under  contract  of  sale  necessary  party.  . .  .  656 
Persons  in  possession  under  tax  title  superior  to  lien  of  mort- 
gage not  proper  parties 657 

When  party  allowed  to  come  in  as  defendant 658 

Necessary  parties  defined 658 

Assignor  of  a  mortgage  guaranteeing  collection  proper  party..  659 

When  residuary  legatees  and  devisees  not  necessary  parties.  . . .  659 

Prior  lienors  not  proper  parties 659 

Paramount  title,  person  claiming  under  not  necessary  party.  ..  .  660 

Adversely  to  mortgagor,  person  claiming  not  proper  party 660 

Prior  lienors  may  be  parties  to  ascertain  amount  of  lien 661 

Complaint  and  notice  of  pendency  of  action 661 

Complaint  must  state  if  action  brought  to  recover  any  part  of 

mortgage   debt 661 

Default  of  payment,  complaint  must  allege 661 

Demand  of  payment  need  not  be  averred 661 

Effect  of  omission  to  allege  assignment  of  bond 663 

Notice  of  pendency  of  action  mnst  be  filed 664 

See  Requirements  as  to  Notice  of  Pendency  under  Real  Property 

Answer  and   defences 665 

Ans^r er  generally 665 

Effect  of  general  denial 666 

When  answer  frivolous 666 

Usury,  grantee  cannot  avail  himself  of  defence  of 667 

What   are   inconsistent   defences 667 

Statute   of   limitations,   effect   of 668 

Title  in  third  person,  answer  of  not  frivolous 669 

Assignee  of  mortgage  takes  subject  to  equities  between  parties. .  671 

Person  claiming  lien  prior  to  plaintiff  need  not  answer .  .■ 673 

Fraud  as  a  good  defence 673 

No  defence  that  there  are  defects  in  title  where  mortgage  for 

purchase  money    674 

Failure  of  consideration  where  purchaser  kept  out  of  possession 

good  defence 674 

Judgment  declaring  mortgage  valid  bar  to  defence  of  usury.  ..  .  675 
Premises  when  purchased  with  part  of  pension  money  is  not 

valid  ,  defence 675 
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Answer  generally   665 

Breach  of  covenant  to  free  property  from  liens  not  defence 675 

Defendant  in  foreclosure  holding  junior  mortgage  cannot  delay 

enforcement    plaintiff's    claim 675 

Action   to   foreclose   for   principal   and   interest   not   barred   by 

prior  foreclosure  for  interest  only 676 

When  promise  to  forbear  does  not  constitute  defence 677 

False  representations  of  party's  grantor  no  defence 678 

Inchoate  dower  of  wife  not  joining  in  mortgage  not  affected  by 

foreclosure     678 

Effect  of  insurance  clause 679 

Court  of  equity  cannot  deny  foreclosure  on  default 679 

Connterclaim     680 

Debt  due  and  payable  at  commencement  of  action,  counterclaim 

must  be 680 

Usury  and  demand  of  cancellation,  not  counterclaim 681 

Allegation  that  mortgage  is  invalid  does  not  call  for  a  reply..  681 
Breach  of  covenant  of  seizin  in  deed  to  defendant  may  be  set 

up    as    counterclaim 681 

Tender  as   a  defence 682 

Tender  of  moneys  due,  when  discharges  lien  of  mortgage 682 

Demurrer    685 

Belief   granted    defendants 687 

Defendants  not  allowed  to  litigate  between  themselves  before 

judgment    687 

Title  adverse  to  mortgagor  cannot  be  litigated 687 

Matters  of  practice 688 

Service,  personal  and  by  publication  and  notice  no  per- 
sonal   claim 688 

Summons,   service   of 688 

Publication,  service  by 689 

Precedent,  notice  of  no  personal  claim 691 

Guardian  ad  litem  for  infant  defendant 691 

Precedent  answer  by  guardian  ad  litem 692 

Miscellaneous  rules  and  regulations  of  practice 693 

Complaint  verified  by  attorney  may  be  treated  as  if  unverified.  693 

Judgment  by  default,  when  set  aside 693 

When  action  in  foreclosure  consolidated 693 

Answer  by  infant  raising  issue  must  be  tried 694,  700 

Judgment  may  be  executed  notwithstanding  death  of  mortgagor  695 

Method  in  foreclosing  mortgage  immaterial 695 

Order  denying  motion  to  settle  issues  and  direct  trial  by  jury 

discretionary     695 

Order  granting  complaint  discretionary 696 

Attorney  may  act  for  party  until  final  judgment 696 

When  action  maintained  to  set  aside  judgment  of  foreclosure. .  697 

When  motion  to  open  judgment  denied  for  laches 697 

Effect  of  failure  of  guardian  ad  litem  to  interpose  answer. .. .  697 

When  action  for  foreclosure  turned  into  one  for  redemption. .  698 
Action  to  foreclose  for  simple  contract  debt  not  barred  in  six 

years     699 
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Miscellaneous  rales  and  regnlatlona  of  practice 693 

When  unnecessary  to  execute  bond  of  indemnity  on  foreclosure 

of  lost  bond  and  mortgage 699 

Judgment  of  foreclosure  when  not  bar  to  foreclose  junior  mort- 
gage      700 

Practice  where  two  defendants  claim  title  to  premises 700 

Foreclosure  may  be  decreed  although  part  of  premises  are  in 

another    State 701 

Subsequent  incumbrancers  made  parties  must  assert  their  claims  702 

Right  of  junior  mortgagee  to  assignment  of  senior  mortgage. .  702 
Court  cannot  relieve  against  provisions  by  which  principal  sum 

becomes  due 702 

When  supplemental  complaint  proper 703 

When  defendant  not  entitled  to  have  judgment  set  aside 704 

In  the  absence  of  fraud  judgment  cannot  be  attached  collaterally  704 
Statute   does   not    run    during    absence    of    mortgagor    owning 

property  from  the   State 704 

Action   does   not  abate  on   death  of   owner   of   equity   of   re- 
demption      705 

Failure  to  comply  with  rule  60  is  fatal  to  the  title 705 

Right  of  co-defendant  not  served  with  answer 706 

ETidence   707 

PlaintifE  need  not  produce  bond  when  admitted  by  answer.  .707,  708 
When  answer  sets  up  equitable  defences  defendant  is  not  en- 
titled to  trial  by  jury 707 

Burden  of  proof,  lack  of  consideration,  upon  defendant 707 

Presumption  that  mortgage  was  given  for  value 707 

Extent  to  which  party  in  interest  may  testify  as  against  de- 
ceased   mortgagee 708 

Where  mortgagor  was  insane  burden  rests  on  mortgagee  to  show 

good  faith 709 

Possession  of  bond  and  mortgage  evidence  of  validity 709 

When  parol  evidence  of  negotiations  prior  to   execution  com- 
petent    709 

When   receipt  of  interest  in  advance  prima   facie  evidence  of 

extension  of  time * 710 

Trial    710 

Trial  by  jury  not  matter  of  right 710 

Miscellaneous   provisions   as   to    trial 710 

Stay   of  proceedings 711 

Plaintiff's  proceedings  not  to  be  stayed  by  an  issue  between 

co-defendants    712 

When   undertaking   conditioned    against    commission    of   waste 

effectual  as  stay 712 

Stay  of  proceedings  may  be  granted  by  judge  out  of  court. . . .  712 

Provisions  of  rule  67  as  to  stay 713 

No  other  action  to  be  bronght 713 

Mortgage  debt  when  prohibited,  action  for 713 

When  leave  to  sue  granted 713 

Party   not  entitled  as  of  right  to  foreclose  mortgage  and   an 

action    on    the   bond , 713 
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No  otber  action  to  be  brought 713 

Purpose  of  section  1628 714 

Satisfactory  reason  must  be  given  for  bringing  separate  action  715 
Complaint  should  contain  distinct  averment  in  proceedings  had 

at  law,  for  recovery  of  debt 715 

Section  1628  does  not  prevent  junior  mortgagee  from  bringing 

action   716 

Leave  not  required  to  sue  on  deficiency 716 

Granting  of  leave  in  sound  discretion  of  court 717 

Application  for  leave  to  sue  for  deficiency  not  granted  ex  parte  718 

Effect  of  failure  of  assignee  to  make  assignor  a  party 719 

Receiver,  ivben  appointed,  potFers  and  duties 719 

When  mortgagor  entitled  to  retain  rents  and  profits 719 

Where  receiver  not  appointed  mortgagee  is  not  entitled  to  rents 

and    profits 720 

Receiver  to  protect  property  on  behalf  of  both  parties  to  action  720 
Object  of  receivership  is  to  give  priority  of  lien  on  rents  and 

profits  of  mortgagee 720 

Receiver  appointed  with  great  caution  and  only  in  clear  cases. .  720 

Receiver  an  officer  of  the  court 720 

Receiver  has  no  powers  except  those  conferred  by  order 720 

Mortgagor   has   right   to   rents    until    after   foreclosure,   if   no 

receiver  appointed 719,  721 

Party  appointing  receiver  obtains  lien  on  rents  and  profits ....  721 

Appointment  of  receiver  in  discretion  of  the  court 721 

Receiver  has  paramount  rights  over  receiver  appointed  in  an 

action  to  sequestrate 723 

When  receiver  appointed  without  proof  of  insolvency  of  mort- 
gagor    723 

When  receiver  should  be  appointed  without  notice 723,  727 

Duty  of  receiver  to  apply  for  instructions 724 

Commissions   of   receiver 724 

Powers  and  duties  of  receiver  specifically  defined 725 

Purchaser  at  foreclosure,  when  entitled  to  rents 726 

Claims   of   respective   mortgagees   to   rent   not   adjudicated   on 

application  for  receiver 727 

Receiver  entitled  to  the  possession  of  the  premises 727 

Receivership  in  action  to  foreclose  prior  mortgage  supersedes 

receivership  under  junior  mortgage 728 

Receiver  not  bound  by  oral  agreement  between  mortgagor  and 

tenant    729 

Costs  in  foreclosure 731 

Costs  are  in  discretion  of  court 731 

One  who  unreasonably  defends  may  be  charged  with  costs. . . .  731 

Costs  will  ordinarily  be  granted  mortgagee  out  of  fund 731 

Extra  allowance  may  be  granted  in  foreclosure 731 

Disbursements  in  foreclosure 731 

Fees  to  which  referee  is  entitled 733,  736 

Security  for  costs 735 

Reference  to  compute  amount  due 735 
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Order  of  reference 735 

Notice  of  pendency  of  action  under  rule  60 735 

Referee,  who  may  be  appointed 736 

Fees  of  referee 733,  736 

Order  of  reference  is  in  nature  of  interlocutory  decree 738 

Duties  and  report  of  referee 739 

Referee  should  talse  oath  of  office 739 

Evidence  must  be  signed  under  rule  30 739 

Referee  to  ascertain  whether  property  to  be  sold  in  parcels. . . .  739 

Evidence  before  referee 741 

Powers  and  duties  of  referee 742 

Computation  of  referee  may  be  overruled  by  the  court 742 

Judgment,  tlie  character  and  extent  of  relief  granted ....  743 

Final  judgment,  what   to  contain 743 

Description  and  boundaries  of  premises,  judgment  to  contain. .  743 

Judgment  of  foreclosure  is  final,  not  interlocutory 745 

Judgment  does  not  necessarily  determine   rights  of  defendant 

against  each  other 746 

Decree  is  valid  though  part  of  premises  are  in  another  State . . .  746 

Judgment  cannot  be  attacked  collaterally 747 

Sale  of  premises  in  inverse  order  of  alienation 747 

Judgment    for    deficiency    against    representatives   of    deceased 

mortgagor    748 

Judgment  of  foreclosure  may  be  corrected 750 

as  to  parties  not  represented,  a  nullity 751 

against  defendant  not  answering,  when  unauthorized  751 
Question  of  title  adverse  to  mortgagor  cannot  be  determined 

in    foreclosure 753 

Code  provisions  as  to  offer  of  judgment  applies  to  action  of  fore- 
closure      753 

No  greater  relief  can  be  granted  against  parties  not  appearing 

than  demanded  by  complaint 754 

Effect  of  final  judgment  and  conveyance 755 

Deed  a  complete  bar  to  equity  of  redemption 755 

Titles  passes  to  purchaser,  even  though  judgment  reversed ....  755 

Deed  vests  in  purchaser  entire  estate  of  mortgagor 756 

Foreclosure  void  as  to  persons  not  made  parties 757 

If  title  of  mortgagor  not  subject  to  prior  mortgage  purchase  is 

equally    free 758 

When  purchaser  charged  as  mortgagee  in  possession 758 

Dower  right  not  cut  off  in  action  to  which  dowress  not  party . .  758 

Practice  where  purchaser  asserts  title  to  fixtures 759 

If  prior  incumbrancer  litigates  he  is  estopped  thereby 759 

Right  to  growing  crops,  how  affected  by  foreclosure 760 

Foreclosure  cuts  off  rights  of  all  subsequent  parties 761 

When  judgment  cannot  be  assailed  for  irregularities 761 

Sale  not  defective  because  plaintiff  procured   appointment  of 

guardian  ad  litem  when  defendant  was  an  adult 762 

Judgment  for  unpaid  installment  of  interest  irregular,  but  can- 
not be  attacked  collaterally 763 

Effect  of  appearance  of  defendant  in  surplus  proceedings 763 
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Motion  to  vacate  jndgmient  and  appeal 763 

Appeal  from  judgment 765 

Judgment,  when  modified  or  vacated 765 

Parties  foreclosed  from  time  of  sale,  not  from  date  of  judgment.  766 
Judgment  final  for  purposes  of  review  and  in  other  respects 

interlocutory    766 

Sale  and  confirmation 767 

See  Real  Property  as  to  Code  provisions  and  statutes  relative  to 

sale  in  foreclosure. 

Form  of  judgment  for  sale 767 

Precedent,  notice  of  sale 768 

Precedent,  terms  of  sale 769 

Practice  on  filing  report  and  confirmation 770 

Reference  other  than  of  issues 771 

Court  may  restrain  mortgagor  after  sale  and  before  confirmation  771 

Conveyance  to  state  name  of  party 772 

Precedent,  referee's  report  of  sale 772 

Precedent,  final  order  confirming  sale 774 

Judgment  for  deficiency 775 

Judgment  for  deficiency,  when  granted 775 

Married  woman,  when  liable  on  bond 775 

Grantee  who  covenants  to  pay  mortgage,  when  bound 775 

When  grantee  becomes  principal  debtor 776 

Deficiency,  when  grantee  not  liable  for 777 

Liability  of  one  who  guarantees  payment  of  mortgage  debt 777 

Personal  obligation  of  grantee,  when  cannot  be  inferred 777 

Grantee  not  liable  for  deficiency  by  reason  of  taking  rents  and 

profits    778 

Guarantor  proper  party  to  action  and  judgment  can  be  rendered 

against  him  for  deficiency 779 

Parol  proof  competent  to  establish  liability  of  grantee 779 

Obligor  in  bond,  although  not  joining  in  mortgage,  may  be  held 

liable  for  deficiency 781 

Amount  of  deficiency  must  be  ascertained  before  judgment  is 

docketed    782 

Judgment  not  set  aside  for  lack  of  formal  order  of  confirmation  782 
Assignee  in  foreclosure  may  sue  to  recover  deficiency  without 

obtaining  leave  of  court 783 

No  personal  judgment  could  be  had  where  statute  of  limitations 

is  pleaded  and  has  run 784 

Where  there  is  no  bond  and  no  covenant  to  pay  there  is  no 

personal  liability  for  deficiency 784 

Judgment  for   deficiency   not  lien  on   real  estate  until   report 

fixing  the  amount  is  filed , 785 

When  failure  of  mortgagee  to  foreclose  at  request  of  mortgagor 

relieves  mortgagor 786 

Deficiency  judgment  may  be  docketed  after  lapse  of  ten  years. .  786 
Prosecution  of  action  to  judgment  in  absence  of  mortgagor  does 

not  release  mortgagor  from  liability  for  deficiency 787 

Proceedings  when  mortgage  debt  is  not  all  due 787 

Complaint,  when  to  be  dismissed  on  payment  of  sum  due 787 

Payment  after  judgment 787 
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Proceedings  irhen  mortgage  debt  is  mot  all  dne 787 

Property,  when  part  only  to  be  sold 788 

When  whole  property  to  be  sold 788 

Precedent,  petition  to  sell  balance  of  mortgage  premises 790 

Precedent,  order  to  sell  balance  of  mortgaged  premises 790 

Surplus  proceedings 791 

Rights  of  parties  to  surplus 791 

Surplus  to  be  paid  into  court , 792 

Surplus  moneys,  when  to  be  paid  into  Surrogate's  Court 792 

Whom  surplus  moneys  belong  to 792 

Liens  on  the  land  become  liens  on  the  fund 793 

Surplus  stands  in  place  of  the  land  for  all  purposes 794 

Rights  of  parties  not  affected  by  the  sale 794 

Mortgage  first  recorded  presumptively  prior  lien 796 

Judgments  over  ten  years  old  not  liens  on  the  surplus 796 

Rule  in  equity  as  to  application  of  surplus  moneys 797 

Widow,  when  entitled  to  gross  sum  from  surplus 798 

Lien  on  surplus  is  not  created  by  commencement  of  action 801 

Judgment  against  executors  for  work   done  under   a  contract 

with  them  not  a  lien  upon  surplus 801 

Judgment  not  perfected  until  after  sale  is  made,  not  a  lien. .. .  802 

Eight  of  wife  in  surplus  when  separated  from  husband 802 

Gross  sum  cannot  be  awarded  for  inchoate  right  of  dower 802 

Surplus  moneys  accruing  from  sale  after  death  of  mortgagor 

goes  to  his  heirs 803 

Eights  of  holder  of  interest  coupons  detached  from  bonds  before 

delivery   804 

Eights  of  mechanics'  lienors  in  surplus 804 

Rights  of  claimants  to  surplus  becomes  fixed  as  of  date  of  sale.  805 

Distributing  surplus,  method  of 805 

Notice  of  claim  to  surplus  to  be  filed 805 

Eeferenee  to  be  ordered  as  to  surplus 805 

Eeferee,  proceedings  before,  as  to  surplus 805 

Court  may  confirm  or  set  aside  report  of  referee 807 

Duty  of  referee  on  surplus  proceedings 808 

Evidence  in  surplus  proceedings,  rules  of 808 

Proceedings  as  to  surplus  regulated  by  rules  61  to  64 809 

Simple  contract  creditor  has  no  lien  on  the  fund 810 

Equities  between  subsequent  lienors  will  be  adjusted 811 

Incumbrances  inferior  to  mortgage  must  be  paid  in  order  of  time  811 

All  surplus  moneys  must  be  paid  into  court 811 

Referee  has  authority  to  inquire  into  and  determine  all  questions 

of  law  and  fact 812 

Moneys  must  be  paid  to  county  treasurer  in  order  ±o  have  dis- 
tribution through  Surrogate's  Court 813 

Parties  who  are  entitled  to  notice  of  reference 813 

Precedent,  notice  of  claim  to  surplus 814 

order  of  reference  as  to  surplus 814 

report  of  referee  as  to  surplus 815 

notice  of  motion  to  confirm  report 816 

order  of  confirmation 816 
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Costs  and  appeal  in  surplus  proceedings 817 

Precedents,  foreclosure  of  mortgage  given  to  secure  bonds  81S 

Precedent,  complaint  818 

evidence  before  referee 823 

report  of  referee 825 

order  appointing  referee  to  sell 826 

order  appointing  referee  to  take  proof  of  ownership 

of  bonds 829 

notice  to  bondholders 831 

referee's  report  as  to  ownership  of  bonds 832 

order  to  pay  dividend 833 

final  report  of  referee 834 

FORECLOSURE  MECHANICS'  LIENS. 

See  Mechanics'  Liens 1212 

FORECLOSURE  OP  LIENS  ON  CHATTELS. 

See  Chattels,  Foreclosure  of  Liens  on 28 

FORFEITURE. 

See  People,  Actions  in  Behalf  of 1705 

GENERAL    AND    MISCELLANEOUS    PROVISIONS    RELATING 
TO  REAL  ESTATE. 

See  Real  Property,  Provisions  Relating  to 1743 

HEIR,  WHEN  CAN  MAINTAIN  EJECTMENT  AFTER  DEFAULT. 

See  Real  Property,  Provisions  Relating  to 1743 

HEIR,  ACTION  AGAINST  BY  CREDITOR. 

See  Decedents'  Estates 287 

INFANT,   WHEN   MAINTAIN   ACTION   AS  TO   REAL  ESTATE. 

See  Real  Property,  Provisions  Relating  to 1743 

INJUNCTION. 

In  action  for  nuisance 1448 

In  action  to  compel  determination  claim  to  real  estate 54 

When  reversioner  may  have 1747 

JOINT  DEBTORS,  ACTIONS  BY  AND  BETWEEN 836 

Judgment  against  defendants  jointly  indebted,  when  all 

not  served 837 

Effect  of  such  judgment 837 

Execution,  indorsement  thereon 837 

Collection  of  judgment 837 

Docketing  of  judgment,  and  effect  of  docket 837 

Proceedings  in  action  to  charge  defendants  not  personally 

summoned  841 

Complaint  in  such  action 841 

Answer  in  such  action 841 

Provisional  remedies 842 

Judgment  842 

Composition  by  one  of  joint  debtors 846 

Joint  debtors  may  compound  separately,  mode  and  effect 846 

Satisfying   judgment 846 

Rights  of  debtors  not  released 846 

Action  against  persons  engaged  in  transportation 851 
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Action  against  and  betnreen  partners 852 

When  partner  not  sued  remains  liable 852 

Continuance  of  partnership  during  action  for  accounting 852 

When  court  will  appoint  receiver 854 

JOINT  TENANTS. 

See  Real  Property 1743 

JUDGMENT. 

In     Ejectment 616 

Partition 1622,  1643,  1682 

Dower 482,  495,  498 

Foreclosure  743,  775 

Waste    2033 

Nuisance  1442 

Action  to  compel  determination  claim  to  real  property 55 

Mechanic's  lien 1333 

Replevin 1983 

For  sale  of  real  estate 1785 

Corporation,  action  by  or  against 126,  149,  163,  169 

Joint  debtors,  action  against 837 

Executors,  actions  against 362 

Creditor's  bill 955 

Divorce   1057 

Unincorporated  association,  against,  effect  of 2010 

Annul  void  marriage 1006 

Separation   1170 

Final  judgment  in  divorce,  alimony  in. 1113 

Quo  warranto 1726 

Will,  action  to  establish  or  impeach 408 

JUDGMENT  CAN  BE  SUED,  WHEN. 

See  Miscellaneous  Actions  and  Right  of  Action 1345 

JUDGMENT  FOR  AND  SALE  OF  REAL  ESTATE. 

See  Real  Property,  Provisions  Relating  to 1743 

JUDGMENT,  WHEN  ASSIGNABLE. 

See  Assignment  and  Assignability  of  Demands 4 

JUDGMENT  CREDITOR'S  ACTION 855 

When  action  may  be  maintained 855 

Natnre  of  the  action 857 

Judgment  creditor's  action  defined 857 

Codifier's  note  relative  to  this  action 857 

Gases  in  which  judgment  creditor's  action  will  lie 859,  862 

Action  under  the  Code ,  . . . .  862 

When  judgment  creditor  may  bring  action 862 

To  what  county  execution  must  have  issued 862 

Creditor  must  have  exhausted  his  remedy. 863 

Simple  contract  creditor  cannot  maintain  action 863 

Judgment  need  not  exist  prior  to  alleged  fraudulent  transfer. . .  863 

Judgment  must  have  been  docketed 863 

Return   of  execution  unsatisfied   essential   to  give  court  juris- 
diction     864 
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Action  nnder  the  Code 862 

Cannot  be  maintained  on  judgment  against  executors  in  tlieir 

representative  capacity 865 

Statute    does   not   authorize   bill   to   be   filed   on   judgment   in 

United  States  court 866 

Execution  issued  after  death  of  debtor,  without  notice  to  repre- 
sentatives, does  not  meet  requirement 866 

When  action  will  lie  to  set  aside  general  assignment  as  fraudu- 
lent    867 

What  is  sufficient  return  of  execution 868 

To  what  county  execution  must  be  issued 868 

When  action  may  be  brought  by  judgment  creditor  of  firm 868 

Sufficient  that  execution  be  returned  unsatisfied  in  part 869 

Creditor's  bill  will  not  lie  on  judgment  obtained  by  service  by 

publication 870 

Action  by  beneficiary  of  a  trust 871 

Consideration  of  inherent  power  of  the  court  irrespective  of  the 

statute  to  entertain  actions  on  behalf  of  creditors 872 

Action  will  not  lie  on  judgment  recovered  in  another  State  until 

recovery  of  judgment  here 873 

Action  in  aid  of  execution 873 

When  action  may  be  brought  in  aid  of  outstanding  execution. . .  873 
In  such  case  plaintiff  must  show  necessity  for  aid  of  court  of 

equity    873 

Fraudulent  intent  must  be  established 874 

May  be  brought  to  procure  adjudication  that  chattel  mortgages 

executed  by  debtor  are  fraudulent 875 

Action  under  equity  powers  o£  the  court 875 

General  equity  powers  are  not  limited  by  the  Code 875 

Rule  requiring  issue  and  return  of  execution  not  of  universal 

application 875 

Court  of  equity  may  entertain  actions  outside  of  those  provided 

by  Code 876 

Where  return  of  execution  unsatisfied  creditor  may  have  aid  of 

equity    876 

Action  in  aid  of  attachment 877 

Right  of  attaching  creditor  to  action  in  nature  of  creditor's  bill .  877 

Action  by  assignees,  receivers,  etc 878 

Provisions    under    Real    Property    Law    authorizing   action   in 

nature  of  creditor's  bill 878 

Provisions   of   Personal    Property    Law   authorizing   action    in 

nature  of  creditor's  bill 879 

Such  actions  are  equity  actions  in  nature  of  creditor's  bill 879 

Under  Personal  Property  Law  creditor  of  decedent  may  treat 

as  void  fraudulent  transfer  of  personal  property 880 

Section  7,  Personal  Property  Law,  construed 881 

Act  does  not  confer  powers  on   executors  to  bring  action  to 

remove  cloud  upon  title 882 

Enumeration  of  parties  plaintiff  under  the  statute 883 

Duty  of  an  executor  to  impeach  fraudulent  sale 884 

When  such  action  referable 885 

Rights  of  general  assignee  under  this  statute 886 
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Fraudulent  comveyaiices  and  transfers 887 

Essential  element  of  fraudulent  conveyances 887 

What  elements  are  necessary  to  constitute  fraudulent  transfer.  887 

Fraud  mixed  question  of  law  and  fact '. 887 

Voluntary   conveyances 888 

When  voluntary  conveyance  not  fraudulent 888 

When  voluntary  conveyance  to  wife  fraudulent 888 

Lack  of  consideration  raises  presumption  of  fraud 889 

Voluntary  conveyance  by  one  largely  indebted  void 889 

Want    of    valuable    consideration    material    circumstance    and 

raises  question  of  fraud 890 

Deed  not  per  se  fraudulent  merely  because  voluntary 890 

Knowledge  of  fraud  by  grantee 890 

Ignorance  of  grantor's  intent  will  not  protect  grantee 890 

Fraud  of  debtor  imputed  to  creditor's  accepting  conveyance.  . . .  890 
Nature  and  extent  of  knowledge  required  by  grantee  to  render 

conveyance   891 

Inadequacy  of  consideration  as  bearing  upon  question  of  fraud.  891 

Consideration  as  affecting  legality  of  transfer 892 

Rights  of  purchaser  for  valuable  consideration 892 

Conveyance  in  consideration  of  agreement  to  support  grantor 

fraudulent 893 

Mere  inadequacy  of  consJfleration  is  not  proof  of  fraud 894 

Sale  with  intent  to  hinder,  delay  and  defraud  creditors  void.  . .  .  894 

Conveyance  in  payment  of  just  debt  not  prima  facie  fraudulent  895 
Mortgage  void   for   fraud   will   not  be   sustained   as   to  honest 

claims    895 

Effect  of  conveyance  from  husband  to  wife 896 

Praudulent  intent  and  knowledge 896 

Effect  of  transfer  by  person  indebted 896 

Voluntary  settlement  by  husband  on  his  wife  not   necessarily 

fraudulent    898 

Ante-nuptial  contract  not  invalid  by  reason  of  husband's  indebt- 
edness     898 

Conveyance   taken  in  name   of  wife   by   solvent   husband    not 

fraudulent    898 

Action  cannot  be  maintained  against  wife  of  debtor  to  recover 

value  of  services  rendered  to  wife  in  carrying  on  separate 

business  898 

Conveyance    in    payment    of    lona    fide    debt    not    fraudulent, 

although  barred  by  statute 899 

Gift  of  soldier's  bounty  money  not  fraud  upon  creditors 899 

Insolvent  debtor  may  lawfully  prefer  one  creditor  to  another.  .  900 

Fraudleut  conveyance  is  binding  on  grantor  and  his  heirs 900 

Knowledge  by  vendee  of  fraudulent  intent  on  part  of  vendor 

will  not  avoid  sale  as  to  creditors 900 

Subsequent    illegal    acts    of    assignor    will    not    render    invalid 

assignment  made  with  valid  intent 901 

Conveyance  by  solvent  debtor  of  property  of  trustees  to  pay 

some  of  creditors  not  fraudulent 902 
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Fraudulent  intent  and   knoiirledge S96 

Payment   of    valuable    considei-ation    is    not    inconsistent   with 

existence  of  intent  to  defraud 903 

General    assignment    made    with    intent    to    hinder,    delay    and 

defi-aud  creditors  is  invalid  as  against  creditors 903 

Intentional  withholding  of  property  by   the  assignor  from  the 

assignee  is  a  fraud  upon  creditors 904 

Debtor  is  at  liberty  to  pay  such  of  his  creditors  as  he  chooses. .       905 

Husband  can  pay  his  wife  any  indebtedness  he  owes  her 906 

Chattel  mortgage  given  by  insolvent  debtor  to  secure  debt  of  his 

wife  presumptively  fraudulent 906 

Bill  of  sale  by  insolvent  after  inducing  creditor  to  defer  entry 

of  judgment,  fraudulent 906 

Oral  ante-nuptial  agreement  not  sufficient  consideration  for  deed 

by  husband  to  wife 907 

Fraudulent  grantor  cannot  maintain  action  to  recover  property 

conveyed   907 

Request  by  firm  to  creditor  not  to   record  security  given,  not 

evidence  of  fraudulent  intent 908 

Effect  of  transfer  of  substantially  all  the  property  of  one  cor- 
poration to  another  corporation  considered 908,       910 

Effect  of  no  change  of  possession  upon  question  of  fraudulent 

intent  909 

When,  action  will    lie   to   set  aside   assignment  by   reason   of 

unlawful  preference 912 

Bill  of  sale  to  two  or  more  creditors  which  is  fraudulent  as  to 

one  and  void  as  to  all 914 

Conveyance   not  void   as   to  creditors  where  given   merely   as 

security  for  a  loan 914 

Conveyance  of  property  without  consideration  by  person  about 

to  engage  in  new  business,  is  void. 915 

Conveyance  with  intent  to  defeat  recovery  in  a  pending  action, 

void 915 

Conveyance  by  man  to  woman  in  consideration  of  her  marrying 

him,  when  void 916 

Parties ^l'^ 

Parties  plaintiff 916 

Creditor  may  commence  suit  for  his  own  benefit  or  on  behalf  of 

himself  and  all  others  similarly  situated 916 

Judgment  creditors  may  or  may  not  unite  in  action 918 

Parties  defendant 921 

Judgment  debtor  a  proper  party  to  action 921 

Debtor's  assignee  should  be  a  party 921 

Preferred  creditor  necessary  party,  in  what  cases 921 

Fraudulent  grantees  proper  parties 922 

All  grantees  and  incumbrancers  proper  parties 922 

All  parties  against  whom  judgment  recovered,  defendants 922 

Assignor  making  general  assignment  is  necessary  party 923 

Debtor's  wife  is  not  necessary  party  to  set  aside  a  conveyance 

in  which  debtor's  wife  joined 923 

Personal  representatives  of  assignor  necessary  party 923 

Actions,  Vol.  II  — 138 
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Parties   defendant    921 

Separate  conveyances  part  of  the  same  scheme  may  be  set  aside 

in  action  and  all  parties  thereto  joined 924 

Grantee  of  one  who  takes  a  deed  in  fraud  of  creditors  of  his 

grantor  necessary  party , 925 

Pleadings  925 

Complaint  must  allege  fraud,  but  not  set  out  evidence 925 

Complaint  must  allege  issue  of  execution 925 

Complaint    must   allege   issue   of   execution    to   county    where 

debtor  resides 925 

What  constitutes  sufficient  allegations  in  complaint 926 

When  complaint  not  amended  to  conform  to  proof i . .  928 

Precedent,  complaint  asking  for  appointment  of  receiver  and 

injunction  929 

complaint    to    set    aside    assignment    and    convey- 
ances and  for  receiver  and  injunction 932 

complaint  under  Real  Property  Law 936 

Answer  and  defences 938 

Defendant   may    set   up   plaintiff's    judgment   as    fraudulently 

recovered  938 

Objection  to  irregularity  of  judgment  not  available w 938 

No  defence  that  there  was  property  which  sheriff  failed  to  dis- 
cover and  levy  upon 938 

Not  a  defence  that  judgment  was  obtained  by  perjury 939 

When  answer  considered  as  demurrer  for  defect  of  parties 939 

Matters  of  practice 939 

How  discovery  may  be  compelled 939 

Proceedings  supplementary  to  execution  not  necessary  to  judg- 
ment creditor's  action 940 

Sale  of  debtor's  land  on  execution  under  judgment  does  not  pre- 
vent action 940 

Creditor's   suit   may   be  maintained   while   supplementary   pro- 
ceedings are  pending 940 

Court  should  not  grant  personal  judgment  against  debtor 940 

Statute  of  limitations  as  to  action 940 

One    suing    for    himself    and    others    may    discontinue    before 

judgment  941 

Judgment  creditor  of  wife  cannot  reach  alimony 941 

When  action  does  not  abate 942 

Payment  of  alimony  not  enforced  by  creditor's  bill  until  other 

remedy  is  exhausted 942 

Effect  of  issuing  execution  without  leave  on  subsequent  cred- 
itor's bill 942 

Power  of  court  to  set  aside  return  of  execution 943 

Whether  voluntary  deed  is  fraudulent  is  question  of  fact  for  jury  943 

When  court  should  not  send  issues  to  jury 944 

Inchoate  right  of  dower  not  reached  by  creditor's  bill 944 

State  courts  have  concurrent  jurisdiction  with  federal  courts.  .  944 

Rights  of  trustee  in  bankruptcy  to  attack  instrument  for  fraud.  944 
Question  of  intent  as  to  alleged  fraudulent  conveyance  one  of 

fact 945 
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Evidence   ..... , 945 

Fraudulent  intent  may  be  inferred  from  circumstances 945 

Fraud  not  to  be  presumed 946 

Intent  of  grantor  and  grantee 946 

Proof  of  conveyance  by  debtor  to  his  wife  not  sufficient  to  set 

aside  conveyance 947 

Declarations    of    alleged    fraudulent    grantor    not    competent 

against  grantee 948 

Transcript,  evidence  of  fact  that  judgment  has  been  recovered .  948 

When  grantor  incompetent  under  section  829 949 

In  what  cases  books  of  account  admissible 949 

Testimony  of  grantor,  when  inadmissible  against  grantee 949 

Testimony   as   to   intent   does   not   itself   rebut   statutory   pre- 
sumption of  fraud , .  - . .  949 

-  Transfer    by    an    insolvent    debtor    for    nominal    consideration 

throws  burden  upon  purchaser 950 

Actual  knowledge  of  fraud  by  vendee  need  not  be  established 

by  positive  evidence 950 

Alleged  fraudulent  grantor  may  testify  as  to  intent 951 

Injunction  and  receiver 951 

Temporary  injunction  may  be  issued 951 

.    Receiver  may  be  appointed 951 

Clear  case  must  be  presented  for  exercise  of  power 952 

Receiver  in  action  to  set  aside  fraudulent  conveyance  is  a  com- 
mon-law receiver 952 

Judgment  should  not  ordinarily  provide  for  the  appointment  of 

receiver   953 

Temporary  injunction  will  not  be  granted  where  plaintiff  is  not 

entitled  in  the  action  to  injunction  as  final  relief 954 

Usual  practice  is  to  direct  sale  under  execution 955 

Judgment,  its  form  and  effect 955 

What  property  may  be  reached , 955 

Interest  of  judgment  debtor  in  land  contract  may  be  reached . . .  955 

-  A  judgment  creditor  gets  no  specific  lien  until  he  files  his  bill .  .  956 

The  lien  does,  not  relate  back 956 

Judgment  creditor  obtains  no  lien  upon  personal  property  until 

receiver  is  appointed 956 

Judgment  creditors  cannot  have  personal  judgment 957 

When  supplementary  judgment  may  be  entered  at  foot  of  first 

judgment  958 

Judgment  should  declare  conveyance  void  as  to  plaintiff  only . . .  958 
Court  may  compel  debtor  to  convey  land  situated  in  another 

State  ■ 959 

What  property  may  be  reached  by  judgment  creditor's  action . , .  959 

.    When  surplus  income  may  be  reached 961 

When  future  accumulations  of  surplus  may  be  reached 963 

Nature  and  extent  of  the  lien  acquired  by  judgment  creditor's 

action 965 

Equitable  assets  may  be  reached 966 

Nature  of  preference  obtained  by  judgment  creditor 968 

,  Right  as  against  corporations 969 
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Judgment,  its  form  and  effect 955 

Right  of  attacliing  creditors 969 

Trust  reserving  beneficiary  interest  for  life  subject  to  claim  of 

creditors 970 

When    action    will    not    reach    income    of    testamentary    trust 

created  by  another 970 

Effect  of  provisions  of  section  78,  Real  Property  Law 970 

Section  1879  considered  and  construed 971 

Personal  Property  Law,  section  3,  construed 971 

Court  not  bound  to  discriminate  between  fraudulent  transfers . .  972 
Fraudulent   transferee   not   entitled    to   allowance   for   certain 

expenses   973 

Judgment  declaring  conveyance  fraudulent  as  to  creditors  does 

not  affect  right  of  parties  to  conveyance  as  between  themselves  974 

Precedent  for  judgment  appointing  receiver 974 

JUDICIAL  SALES. 

See  Real  Property 1743 

LEGATEE,  ACTION  AGAINST. 

See  Decedents'  Estates 287 

LETTERS-PATENT,  ACTION  TO  VACATE. 

See  People,  Actions  in  Behalf  of 1705 

LIBEL,  WHEN  ACTION  FOR,  CANNOT  BE  MAINTAINED. 

See  Wrongs,  Actions  to  Recover  Damages  for 2073 

LIEN. 

See  Mechanic's  Lien 1212 

Chattels,  foreclosure  of  liens  on 28 

LIMITATIONS  OF  ACTIONS. 

See  Unincorporated  Associations,  Actions  Against 2011 

LIS  PENDENS. 

See  Real  Property,  Provisions  Relating  to 1743 

LOST  NEGOTIABLE  PAPER,  ACTION  ON. 

See  Miscellaneous  Actions  and  Right  of  Action 1345 

MATRIMONIAL  ACTIONS   : . .  976 

Matrimonial  Actions  Includes : 

Action  to  Anntjl  a  Void  oe  Voidable  Mabriage 981 

Action  foe  Divoece 1008 

Action  foe  Sbpakation 1070 

Pbovisions  Applicable  to  Two  oe  More  Mateimonial  Actions.  .  1096 

Action  to  annul  a  void  or  voidable  marriage 981 

General  provisions  as  to  action  to  annul 981 

Action  by  woman  married  under  sixteen  to  annul 981 

In  what  other  cases  marriage  may  be  annulled 982 

Void  marriages 982 

Voidable  marriages 982 

Note  as  to  provisions  to  section  1742  and  1743 983 

Distinction  between  marriages  which  are  absolutely  void  and 

voidable  983 

Decree  does  not  avoid  the  marriage,  but  merely  declares  its 

invalidity  983 
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General  provisions  as  to  action  to  annnl 981 

Nature  and  extent  of  jurisdiction  of  courts  considered 984 

Can  grant  decree  only  in  cases  provided  by  statute 984 

Annulment  destroys  conjugal  relation  o6  initio 984 

In  certain  cases  marriage  only  voidable  after  sentence  of  nullity  985 

Marriage  annulled  on  ground  ot  infancy 985 

Action  when  party  was  under  age  of  consent 985 

Infant  must  be  party  to  the  action 986 

Wiien  voidable,  former  Iinsband  or  vrife  living 987 

Effect  of  absence  of  husband  for  five  years 988 

Marriage  not  annulled  because  contracted  in  violation  of  former 

decree  of  divorce 988 

Party  forbiddeti  from  marrying  by  decree  may  marry  in  another 

State   989 

Second  marriage  becomes  void  from  time  it  was  bo  declared  by 

competent  tribunal , 989 

Effect  of  annulment  of  marriage  upon  right  of  dower 990 

Cohabitation  after  discovery  first  husband  living,  improper  upon 

moral  grounds 991 

Precedent,  complaint,  former  husband  living 991 

WJien  annulled  for  idiocy  or  lunacy 993 

Where  party  was  idiot 993 

Where  party  was  lunatic 993 

Action  brought  by  next  friend 993 

Issue,  when  entitled  to  succeed 993 

No  valid  marriage  without  mental  capacity  to  give  consent. . . .  994 

Lunacy  must  have  existed  at  the  time  of  marriage 994 

Wife  necessary  party  to  the  action 994 

'When  voidaUe  for  force,  duress  or  fraud . .  994 

Custody  and  maintenance  of  issue  of  such  marriage 995 

What  frauds  insufficient  to  authorize  annulment 995 

Marriage  a  civil  contract 995 

Marriage  annulled  by  reason  of  false  representations 996 

Belief  in  spiritualism  is  ground  for  annulment 997 

Representations  that  former  wife  was  dead  not  sufficient  ground  998 
Concealment  that  wife  had  given  birth  to  illegitimate  child  does 

not  authorize  annulment 998 

Marriage   of  uncle  and  niece  made  before  statute  prohibiting 

such  marriage  will  not  be  annulled 999 

Concealment  by  the  husband  of  illicit  relations  with  a  woman 

previous  to  marriage  affords  no  ground  for  annulment lOOO 

Character  of  representations  by  woman  which  will  authorize 

annulment    1000 

Cannot  be  annulled  for  fraud  where  parties  voluntarily  cohab- 
ited with  full  knowledge  of  the  facts 1001 

Precedent,  complaint  alleging  fraud  and  duress 1001 

Action  on  ground  of  physical  incapacity 1001 

Alimony  pendente  lite 1003 

Court  has  inherent  power  to  allow  alimony  and  counsel  fees. .  .  1003 
Such  allowance  restricted  to  action  brought  by  husband  against 

wife   1003 
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Alimony   pendente    lite 1003 

Court  has  power  to  award  counsel  fees  beyond  taxable  costs. ..  1004 
In  action  brought  by  wife  against  husband  to  annul  marriage, 

alimony  and  counsel  fee  cannot  be  granted 1004,  1005 

Until  entry  of  decree  husband  is  obliged  to  provide  necessaries 

for  the  wife 1006 

Judgment,  how  obtained,  and  effect  of , 1006 

Party  entitled  to  jury  trial 1006 

Judgment,  how  far  conclusive 1006 

Judgment  by  default,  when  granted 1007 

Precedent,  interlocutory  judgment  annulling  marriage 1007 

Action  for  divorce 1008 

When  and  how  action  for  divorce  maintained 1008 

Marriage  is  a  status  established  by  law 1009 

Ecclesiastical  law  of  England  forms  no  part  of  the  law  of  this 

State   1009 

Courts  have  no  common-law  jurisdiction  over  the  subject 1009 

Grounds  on  which  decree  may   be  made   matters   of  positive 

legislation  , 1009 

Domicile  of  wife  does  not  follow  that  of  husband  under  certain 

circumstances 1009 

Service  of  process  must  be  such  as  to  advise  defendant  of  com- 
mencement of  the  action 1009 

Judgment  obtained  in  State  of  which  neither  partj^  is  resident, 

without  service  of  personal  process  or  appearance,  void 1010 

Where    plaintiff    is    resident    courts    have    jurisdiction ;    where 

defendant  is  non-resident  and  service  made  by  publication.  ..  1010 

Rights  of  parties  to  divorce  when  married  abroad 1011 

What  is  domicile  for  purpose  of  divorce,  considered 1011 

Applicant  for  divorce  must  be  actual  inhabitant  of  the  State  at 

time  of  commencement  of  action 1012 

Complaint  1013 

What  averments  in  complaint  are  necessary 1013 

Averments  required  by  rule  73  and  their  effect  considered 1013 

Allegations  that  adultery  was  committed  without  consent,  con- 
nivance or  procurement  of  plaintiff,  etc.,  effect  of 1013 

When  plaintiff  must  make  affirmative  proof  of  such  allegations.  1013 
Charge  of  adultery  must  be  made  with  reasonable  certainty  of 

time  and  place 1014 

When  motion  to  make  complaint  more  definite  and  certain  will 

be  granted 1015 

Action  for  dissolution  of  marriage  and  one  for  separation  can- 
not be  joined 1015 

Allegations  in  complaint  as  to  amount  and  value  of  defendant's 

property  unnecessary 1016 

Precedent,  complaint  for  divorce lOlQ 

complaint  asking  alimony  and  custody  of  child 1016 

complaint  asking  alimony  and  custody  of  children.  .  1018 

When  bill  of  particulars  granted 1019 

Complaint,  questioning  legitimacy  of  children 1021 
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Def emoes    1021 

Collusion  defined 1021 

When  divorce  denied,  although  adultery  proven 1021 

Oondonatlon  . .  ^ 1022 

Condonation  must  be  alleged  in  order  to  be  proven 1022 

What  constitutes  condonation 1023 

Aotion  not  barred  witbin  five  years 1024 

When  action  is  barred  by  provisions  of  rule  72 1024 

Plaintiff  guilty  of  adultery,  wben  defence 1024 

What  constitutes  counterclaim 1024 

See  provisions  applicable  to  Matrimonial  Actions 1096 

Foreign  divorces 1025 

When  foreign  divorce  void 1025 

Courts  of  this  State  may  inquire  whether  courts  of  other  States 

obtained  jurisdiction  of  the  person  and  subject-matter 1026 

Foreign  divorce  based  upon  service  of  process  by  mail,  void. . . .  1026 

Effect  of  appearance  in  action  in  another  State 1026 

Foreign  divorce  obtained  in  State  of  matrimonial  domicile,  when 

binding     1027 

When  domicile  of  husband  not  that  of  wife 1027 

Wife   procuring   judgment   in   another    State   cannot    question 

jurisdiction  of  court  which  granted  it 1027 

Divorce  obtained  in  another  State  by  false  and  fraudulent  affida- 
vits considered  as  a  nullity 1027 

When  determination  of  courts  of  another  State  can  be  ques- 
tioned   collaterally 1027 

Recitals  in  judgment  not  conclusive  and  jurisdiction  of  court 

open  to  question 1028 

Right  of  courts  of  another  State  to  grant  decree  against  resi- 
dent of  this  State 1028 

Haddock  v.  Haddock  considered  and  analyzed. 1033 

Atherton  v.  Atherton  cited  and  considered 1034 

Cases  cited,  collating  authorities  on  subject 1036 

Other   defences 1037 

When  insanity  does  not  bar  action  for  divorce 1037 

Connivance,  effect  of,  as  defence 1038 

Counterclaim    , 1038 

See  provisions  relating  to  two  or  more  Matrimonial  Actions. .  1096 

Ans-nrer:  rights  of  co-respondent '•  ■  1038 

Answer ;  mode  of  trial ;  judgment  by  default 1038 

The  answer  should  not  be  verified 1038 

Proof  of  condonation  and  forgiveness  not  disregarded  because 

not  pleaded t  •  ■  1039 

Precedent  for  answer 1039 

Bights  of  co-respondent 1040 

Answer ;  mode  of  trial ;  judgment  by  default 1040 

When  co-respondent  has  right  to  interplead 1040 

Costs  as  against  co-respondent 1041 

Judgment  how  taken  hy  default 1041,  1042 

See  provisions  relating  to  two  or  more  Matrimonial  Actions. .  1096 

Trial  by  court  or  referee 1042 
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Framing  issues  and  jnry  trial 1042 

Answer ;  mode  of  trial ;  judgment  by  default 1042 

What  issues  are  triable  by  the  court 1042 

Order  for  trial  of  specific  questions  of  fact,  when  of  right 1042 

Issues  should  be  framed  so  definitely  as  to  avoid  surprise  at 

the    trial 1044 

Practice  at  the  jury  trial  and  framing  of  issues 1044 

Any  issue  other  than,  that  of  adultery  should  be  submitted  to 

jury  1045 

On  new  trial  all  the  Issues  are  to  be  considered 1045 

Finding  of  jury  is  conclusive  unless  verdict  set  aside  or  new 

trial    granted 1045 

Court  has  power  to  set  aside  verdict  but  should  be  exercised 

sparingly   1046 

Reference  not  made  upon  consent  of  parties 1046 

Rule  72  prohibits  reference  to  referee  selected  by  parties 1046 

Referee  will  not  be  appointed  to  take  proof  on  failure  to  answer  1046 

Effect  of  appointment  of  referee  agreed  upon  by  parties 1046 

On  issue  joined,  can  only  be  reference  to  hear  and  determine.  . .  .  1047 
Parties  asking  relief  by  way  of  divorce  must  prove  case  fully 

and    completely 1047 

Referee  must  find  as  to  all  of  the  material  facts 1047 

What  facts  must  be  shown  before  court  or  referee 1048 

Precedent,  findings  of  fact  and  conclusions  of  law 1048 

Report  of  referee  and  application  for  jndgment 1050 

Judgment  can  be  rendered  only  by  the  court 1050 

What  proof  suflBcient  to  authorize  judgment 1050 

Precedent,  report  of  referee  to  hear  and  determine  issues 1051 

Power  of  the  court  upon,  coming  in  of  report 1052 

Application  for  leave  to  submit  further  proof  should  be  made 

at  Special  Term 1055 

Practice  where  issue  of  adultery  is  sent  to  jury 1055 

Objections  to  rulings  of  referee  on  admission  of  evidence  heard 

on  motion  to  confirm 1055 

Alimony,  custody  of  children  and  other  proceedings 1056 

See  provisions  relating  to  two  or  more  Matrimonial  Actions. .  1096 

Interlocutory  and  final  judgment  on  report  or  decision.  .  1057 

Specific  regulations  irith  reference  to  judgment 1057 

See  provisions  relating  to  two  or  more  Matrimonial  Actions.  .  1096 

Effect    of    judgment 1057 

Regulations  when  action  brought  by  wife 1057 

Regulations  when  action  brought  by  husband 1058 

Court  has  power  to  prohibit  divorced  wife  from   using  name 

of  her  husband 1058 

Divorced  wife  may  assume  her  maiden  name  after  divorce 1058 

Divorce  obtained  by  wife  against  husband  does  not  deprive  wife 

of  dower ; 1058 

Wife  when  barred  of  dower  by  finding  of  adultery 1058 

Where  wife  and  husband  both  guilty  of  adultery  wife  does  not 

lose  dower 1059 

Wife  after  divorce  may  release  her  dower  to  her  husband 1059 
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Effect   of   judgment 1057 

Divorced  wife  is  not  entitled  to  administration  or  distributive 
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due  or  to  become  due 1262 

Miseellaneons  provisions  as  to  rights  of  parties 1262 

Lien   for   material   furnished   sub-contractor   only   in   force   to 

extent  of  money  found  due  him 1263 

Lien  of  a  materialman  cannot  be  affected  by  subsequent  arrange- 
ment between  the  owner  and  contractor 1264 

Effect  of  completion  of  work  by  owner  after  abandonment  by 

contractor   1265 

When  architect's  certificate  not  necessary  to  enable  sub- 
contractor to  enforce  lien 1265 

Agreement  to  take  notes  in  payment  does  not  deprive  owner  of 

right  to  lien 1266 

Right  of  contractor  who  has  abandoned  work  to  enforce  lien..  1267 

Payments  in  advance  and  demand  for  terms  of  contract.  .  1267 
Liability  of  owner  for  advance  payments,  collusive  mortgages 

and    incumbrances 1267 

Terms  of  contract  may  be  demanded 1268 

Provisions  of  section  7  construed 1268 

Effect  of  payment  by  owner  in  good  faith 1269,  1270 

Order    drawn    by    contractor    takes    precedence    of    mechanic's 

liens  filed  after  notice  of  order 1269 

Effect  of  assignment  of  lien  or  contract 1271 

Assignment  of  lien 1271 

Assignments  of  contracts  and  orders  to  be  filed 1271 

A  mechanic's  lien  or  any  part  of  it  may  be  assigned  condition- 
ally or  otherwise 1272 

Effect  of  assignment  of  contract  or  money  due 1272 

Section  15  requiring  filing  of  orders  drawn  by  contractor  upon 

owner  construed 1272 

Assignee  not  bound  to  give  notice  of  assignment  to  owner. .. .  1273 
Requirement  of  filing  statement  of  assignment  does  not  apply 

to   public   improvements 1273 

Section  15  applies  to  equitable  assignment 1273 

Actions,  Vol.  II  — 184 


2130  lUDEX. 

MECHANICS'  LIENS.  —  Continued.  page. 

Duration  of  lien 1274 

Section  16  considered  and  construed 1276 

Effect  of  filing  complaint  as  extension  of  time  in  which  to  bring 

action    1276 

Discharge  of  lien 1277 

Discharge  of  lien  generally 1277 

Discharge  of  lien  by  payment  of  money  into  court , 1277 

Offer  to  pay  into  court 1278 

Discharge  of  lien,  by  order  of  court 1278 

Effect  of  deposit  of  money  to  discharge  lien 1279 

Power  of  court  as  to  cancelling  a  lien 1280,  1282 

Undertaking  to  discharge  lien  takes  place  of  property 1281 

Assignment  of  bond  not  necessary  to  entitle  lienor  to  benefit 

thereof  1282 

Sureties,  when  not  relieved 1282 

When  surety  guilty  of  contempt  of  court 1283 

When  surety  is  estopped 1283 

Surety  is  not  liable  unless  lien  is  valid 1284 

Sureties  may  be  made  parties  to  action  to  foreclose  lien 1284 

Action  may  be  maintained  against  debtor  alone  and   sureties 

sued   subsequently 1285 

Section  3417  is   not  designed   to  serve   the  purpose  of  short 

statute  of  limitations 1286 

Building  loan  contract  to  be  filed 1286 

Iilen  for  public  improvements 1287 

Liens  under  contracts  for  public  improvements 1287 

Notice  of  lien  on  account  of  public  improvement 1287 

Duration  of  lien  under  contract  for  a  public  improvement 1288 

Discharge  of  lien  for  public  improvement 1288 

Priorities  of  lien  for  public  improvements 1289 

Enforcement  of  a  lien  under  contract  for  a  public  improvement.  1289 
Judgments  in  actions  to  foreclose  liens  on  account  of  public 

improvements   1289 

Authorities  relative. to  liens  upon  public  improvements 1290 

Precedent  for  complaint  against  municipality 1293 

Lien  for  labor  on  railroads 1296 

Judgment  in  action  to  foreclose  a  mechanic's  lien  on  property  of 

a  railroad  corporation 1297 

Precedent  for  complaint  against  railroad  corporation 1297 

Enforcement  of  liens 1300 

Jurisdiction 1300 

Statutory  and  Code  provisions  as  to  enforcement  of  liens 1300 

Jurisdiction  of  inferior  courts  considered 1301 

Practice  in  inferior  courts  not  considered 1301 

Parties    1302 

Prior  mortgagee  not  proper  party 1303 

Sureties  upon  contractor's  bond  not  necessary  parties 1304 

Contractor  proper  and  necessary  party  to   action  by  sub-con- 
tractor       1304 

Foreclosure   is   in   equity,   when   necessary   other   parties    than 

those  named  in  notice  may  be  brought  in 1305 

Holder  of  an  equitable  assignment  of  lien  necessary  party 1305 
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Pleadings    1305 

Description  of  premises  must  be  sufScient  to  identify  them 1306 

Necessary  allegations  as  to  performance  of  work  with  knowl- 
edge and  consent  of  owner 1306 

Must  be  allegation  that  notice  of  lien  was  verified  and  filed 1306 

Complaint  containing  no  allegation  that  any  sum  was  due  or 

unpaid  fatal  on  demurrer 1307 

Allegation  that  labor  and  material  were  furnished  upon  real 
property  upon  agreement  with  the  owner  and  her  husband  to 

pay  therefor  suflScient 1308 

EfEect  of  error  in  complaint  against  members  of  a  firm 1308 

Necessity  for  setting  out  that  certificate  of  architect  was  un- 
reasonably  withheld    1309 

Excuse  for  non-performance  must  be  alleged  in  complaint 1309 

Allegations  in  answer,  what  sufBcient 1311 

Counterclaim,  when  may  be  interposed 1312 

Precedent,  complaint  by   materialman 1312 

answer    by    defendant,    furnishing    labor    and    ma- 
terials    1314 

Fraotice   1316* 

Statute  of  limitations,  effect  of 1316 

When  supplemental  answer  necessary 1317 

Trial  of  main  issue  should  be  had  before  a  reference  for  ex- 
amination of  long  account 1318 

Any  lienor  may  commence  action  subject  to  right  of  party  to 

move   to    consolidate 1319 

The  fact  that  money  judgment  has  been  recovered  is  not  bar  to 

action  to  foreclose  lien  unless  pleaded 1320 

Actions  cannot  be  consolidated  where  one  has  been  partly  tried  1320 
Lienor  who  does  not  answer  waives  his  lien  unless  admitted 

by  complaint   1321 

Extent  of  jurisdiction  of  court  to  render  personal  judgment. . . .  1321 

Defence  of  another  action  pending,  when  available 1322 

When  amendment  to  complaint  proper 1322 

Right  of  jury  trial  considered 1322 

If  jury  trial  desired,  application  to  be  made  to  Supreme  Court.  1323 

When  right  to  reference  exists 1324 

Practice  where  validity  of  lien  is  controverted 1325 

Writ  of  assistance  may  be  granted  to  put  purchaser  in  posses- 
sion      1325 

Evidence 1326 

What  proof  required  to  establish  waiver  of  provisions  of  writ- 
ten contract    1326 

When  production  of  architect's  certificate  not  essential 1327 

Evidence    of   waiver    of    architect's    certificate   not   admissible 

unless  pleaded    1328 

What  constitutes  substantial  performance 1328 

Substantial  performance  essential  to  authorize  enforcement  of 

lien 1328 

Substantial  performance  does  not  require  literal  performance . .  1328 

When  contract  is  substantially  performed 1329 
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What  constitutes  substantial  perf  ormance 1328 

Contract  must  be  substantially  performed  when  lien  filed 1330 

Where  failure  of  substantial  performance  judgment  cannot  be 

given  as  upon  quantum  meruit 1331 

Costs    1331 

Costs  and  disbursements  in  discretion  of  the  court 1331 

Effect  of  offer  of  judgment  considered 1332 

Question  of  costs  fully  considered 1332 

Extra  allowance  granted  by  way  of  costs 1333 

Judgment    1333 

Judgment  in  case  of  failure  to  establish  lien 1333 

Judgment  may  direct  delivery  of  property  in  lieu  of  money . 1334 

Judgment  for  deficiency 1334 

Right  to  render  personal  judgment  where  lien  fails  considered.  1334 

Lien  may  be  enforced  against  person  liable  for  debt 1337 

What  form  of  judgment  proper 1338 

Precedent  for  decision   1339 

for  judgment   1342 

MISCELLANEOUS  PROVISIONS  RELATING  TO  REAL  ESTATE 
ACTIONS. 

See  Real  Property,  Provisions  relating  to 1743 

MISCELLANEOUS  PROVISIONS  RELATING  TO  ACTIONS  BY 
PEOPLE. 

See  People,  Actions  in  behalf  of 1705 

MISCELLANEOUS  ACTIONS  AND  RIGHT  OP  ACTIONS 1345 

Judgment,  ivhen  can  be  sued 1346 

Action  upon  judgment  regulated 1346 

Judgment  may  be  set  up  as  counterclaim  though  action  cannot 

be  maintained  thereon 1346 

Executor  or  administrator  may  sue  on  judgment 1346 

Action  can  be  brought  on  judgment  of  United  States  Circuit 

Court    1346 

Leave  must  be  obtained  to  sue  justice's  judgment  docketed  in 

County  Court   1347 

Section  1913  applies  only  to  courts  of  record 1348 

Discovery,  action  for  abolished 1349 

Bill  of  discovery  defined 1350 

Section  does  not  take  away  power  of  court  to  grant  discovery 

when  necessary  to  determine  merits 1350 

Action  for  discovery  has  been  abolished 1350 

Penal  bond,  action  on 1350 

When  bond  taken  in  name  of  people  must  be  prosecuted   in 

their   name    1351 

Complaint  must  state  breach  for  which  action  is  brought 1353 

Plaintiff  entitled  to  recover  penalty  with  interest  thereon  from 

time  of  default I354 

Extent  of  liability  of  sureties  on  bond  of  executor 1355 

Obligees  of  bond  not  bound  to  watch  over  conduct  of  officer. 1356 

When  recovery  is  limited  to  amount  of  penalty 1337 

When  sum  fixed  to  be  deemed  liquidated  damages,  and  when 

penalty    I357 
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Surety  or  trustee  to  recover  costs,  action  by 1357 

Section  substitute  for  Laws  1858 1358 

Surety  when  may  recover  against  principal 1358 

Right  of  executor  to  recover  from  beneficiary 1358 

IiOBt  negotiable  paper,  action  on 1358 

Indemnity  not  required  if  note  accidentally  destroyed 1359 

Indemnity  only  required  when  note  negotiable 1359 

Tender  of  bond  upon  trial  sufficient 1359 

Right  to  recover  does  not  rest  alone  upon  statute 1359 

Provisions  apply  only  to  negotiable  instruments,  no  application 

to  savings  bank  pass  book 1360 

Committee  of  lunatic  may  maintain  such  action 1360 

Provisions  apply  to  actions  upon  lost  coupons 1360 

MORTGAGE  FOREKJLOSURB. 

See  Foreclosure   632 

MUNICIPAL  OFFICERS,  ACTION  BY  OR  AGAINST. 

See  Officers,  Action  by  or  against 1458 

NEGLIGENCE,  ACTION  FOR  CAUSING  DEATH  BY. 

Right  of  action  and  limitation  thereof 2038 

Right  of  action  did  not  exist  at  common  law 2038 

Statute  creates  a  new  cause  of  action 2039 

Recovery  for  exclusive  use  of  beneficiaries 2039 

Distinguishing  features  of  the  action 2040 

Death  occurring  on  high  seas,  rule  where 2040 

Action  under  statute  of  other  States 2041 

Action  to  be  brought  within  two  years 2042 

Action  maintained  by  and  against  trhom 2043 

Deceased  could  have  maintained  action,  action  lies  where 2043 

Statute  means  executors  or  administrators  may  recover 2043 

Liability  of  receiver 2044 

Right  of  charity  patient  in  action  for  malpractice 2045 

Release  by  person  appointed  administrator  prior  to  his  appoint- 
ment no  defence 2045 

Administratrix  of  person  who  signed  contract  relieving  carrier 

from  injury  cannot  recover  for  death  of  such  person 2046 

Recovery  may  be  had  for  benefit  of  non-resident  aliens 2046 

Procedure  in  action  under  statutes  of  other  countries  governed 

by  laws  of  this  State 2046 

Effect  of  limited  letters 2047 

Pleadings    2047 

Degrees  of  negligence  are  matters  of  proof,  not  averment 2047 

Freedom  from  negligence  need  not  be  averred  by  plaintiff 2047 

Death   occurred  within   this   State,   plaintiff   must   allege   and 

prove   2048 

When  complaint  demurrable  for  failure  to  state  sufficient  facts  2049 
When  complaint  may  be  amended  so  as  to  bring  action  within 

Employer's   Liability   Act 2050 

ETidenoe    2050 

Proof  of  damages  not  necessary  to  maintain  action 2050 

Defendant's  negligence  must  be  affirmatively  established 2050 
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Evidence    2050 

Contributory  negligence,  want  of,  must  be  shown 2051 

Presumption  of  negligence,  when  accident  raises 2051 

Negligence,  what  evidence  competent  to  show 2051 

General  provisions  relative  to  the  action 2053 

Executor  or  administrator  may  employ  counsel 2053 

Action  not  abated  against  corporation  upon  its  dissolution . 2053 

Judiciary  article  of  Constitution,  1894,  decisions  under 2054 

Ancillary  executor  may  sue  and  recover  damages 2054 

Jury,  question  of  negligence  is  for 2055 

PlaintiflE  when  responsible  for  negligence  of  another  other  than 

defendant     2057 

Evidence   to  show   freedom   from   contributory   negligence   not 

so  rigid  in  case  of  death  as  in  other  cases 2058 

When  verdict  will  be  set  aside  for  inadequacy 2058 

When  negligence  of  father  not  imputable  to  child 2058 

Damages  and  for  icliose  benefit  a\rarded 2059 

Amount  of  recovery  in  the  action 2059 

Next  of  kin  defined 2060 

Evidence  pertinent  upon  question  of  damages 2060 

Damages,    when    excessive 2064 

In  absence  of  proof  of  earning  capacity  jury  not  required  to 

give  substantial  damages 2068 

NEGOTIABLE  PAPER,  ACTION  ON. 

See  Miscellaneous  Actions  and  Right  of  Action 1345 

NEXT  OF  KIN,  ACTION  AGAINST. 

See    Decedents'    Estates 287 

NOTICE  OP  PENDENCY  OF  ACTION. 

See  Real  Property,  Provisions  Relating  to 1743 

NUISANCE 1361 

Definition   of  nuisance 1362 

Nuisance  as  distinguished  from  negligence 1364 

Nuisance  distinguished  from  trespass 1366 

General    classification   and    distinction 1366 

Pnblic  and  private  nuisance  distinguished  and  defined. .  1366 

Public  nuisance  afEects  right  of  community  in  general 1368 

Authorities  as  to  what  constitutes  public  nuisance  collated..  1369 

Unlawful  motive  does  not  constitute  structure  nuisance 1370 

Branches    of    tree    overhanging    road    not    nuisance    without 

proof  of  special  damages 1370 

Keeping  of  gunpowder  not  necessarily  nuisance 1370 

Neglect  to  remove  ice  and  snow  from  sidewalk  not  nuisance 

per    ge 1371 

Steps  and  arears  projecting  into  city  street  constitutes  nuisance  1371 
Unnecessarily  placing  locomotive  on  highway  interfering  with 

use    thereof 1371 

Keeping  of  large  quantities  of  dynamite  nuisance 1371 

A  pantomime  which  suggests  indecency  public  nuisance 1372 

Burning  of  soft  coal,   when   nuisance 137a 

When  fireworks   in  a  city  nuisance 1372 
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When    action,    lies 1372 

General  principles  governing  rights  of  parties 1372 

Every  one  bound  to  malse  reasonable  use  of  property 1373 

Every  one  has  right  to  reasonable  enjoyment  of  property 1373 

Question  is  whether  act  or  use  is  reasonable  exercise  of  domin- 
ion of  owner  of  property 1373 

If  legal  right  invaded  no  actual  damage  need  be  shown 1373 

Motive  with  which  the  act  was  done  not  material 1373 

When  interfers  with  physical  comfort  and  causes  financial  in- 
jury constitutes  nuisance 1374 

Owner    regarded    as    upholding    nuisance    by    receiving    rent 

therefor     I374 

Remedy  not  barred  by  abating  the  nuisance 1374 

Length  of  time  will  not  legalize  nuisance 1374,  1375 

Fact    that   no    objection   was    made    to    creation    of   nuisance 

does   not   legalize   it 1375 

What  constitutes  acquiescence  in  nuisance 1375 

Effect  of  legislative  action 1376 

Legislature    may    authorize    acts    which    would    otherwise    be 

nuisances,  so  that  they  become  lawful 1376 

Such  sanction  must  be  expressed  or  by  clear  and  unquestionable 

implication     1376 

Nature    and    extent    of   the    legislative    authority    which    will 

authorize    nuisanice 1377 

When  such  authority  not  sufficient  to  authorize  nuisance 1378 

Exceeding  statutory  authority  renders  act  nuisance 1379 

Authority  by  legislature  to  an  act  impliedly  sanctions  incon- 
veniences and  annoyances  arising  therefrom 1380 

Rights  and  liability  of  mnnicipalities 1380 

Liability  of  municipality  for  allowing  exhibition  of  fireworks . .  1380 
Effect  of  ordinance  prohibiting  construction  of  buildings  within 

fire  limits   1381 

Liability  of  city  for  maintenance  of  sewer  trench  obstructing 

use  of  street   1381 

Extent  of  liability  of  county  for  nuisance 1381 

City  of  New  York  not  liable  for  acts  of  board  of  education 1381 

When  right  of  action  does  not  exist  for  failure  to  pass  ordi- 
nance     1382 

Municipal   corporation   is  liable  for   action  creating  or  main- 
taining  nuisance    1382 

Right  to  maintain  such  nuisance  cannot  be  obtained  by  pre- 
scription     1382 

Extent  of  care  required  from  village  authorities  with  references 

to  nuisances,  considered 1383 

What  constitntes  actionable  nuisance 1383 

Unnecessary  or  unreasonable  use  of  property  constitutes  nuis- 
ance    1384 

Maintaining  awning  projecting  over  sidewalk  in  insecure  posi- 
tion  nuisance    1384 

When  barbed  wire  fence  nuisance 1385 
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Wliat  constitutes  actionable  nnisance 1383 

When  landlord  liable  for  letting  premises  on  which  is  a  nuis- 
ance      1386 

Negligence  is  not  ordinarily  an  essential  element  in  action  for 

nuisance    1386 

When  temporary  occupation  of  street  not  nuisance 1387 

When  livery  stable  nuisance 1388,  1396 

EfiEect  of  carrying  on  lawful  trade  or  business 1388 

Owner  has  no  right  to  maintain  or  erect  property  injurious  to 

adjoining  proprietor   1389 

Various  causes  of  action  constituting  nuisance  considered 1390 

Lawful  business  may  not  be  enjoined  for  nuisance  because  it  is 

undesirable  and  offensive 1393 

When  hospital  may  be  nuisance 1394 

When  ice  house  nuisance 1395 

Poles  erected  by  telegraph  company  nuisance  when  interfering 

with  public  use  of  streets 1396 

Unlawful  management  and  operation  of  a  railroad  so  as  to 

cause   damage   nuisance 1397 

Stepping  stone  on  sidewalk  in  front  of  building,  when  nuisance  1398 
Show  case  may  be  nuisance  when  continuously  maintained  on 

sidewalk    1398 

Doors  of  building  opening  upon  sidewalk  may  be  nuisance 1398 

Extent  of  right  to  temporarily  obstruct  sidewalk  for  business 

purposes   1399 

Construction  and  maintenance  of  automobile  stable  not  nuisance  1401 

Pollution  of  water,  when  nuisance 1401 

Temporary  use  of  sidewalk  by  contractor  for  business  purposes 

under  license  not  nuisance 1402 

Sewer  so  constructed  so  as  to  injure  private  property,   when 

nuisance    1403 

What  constitutes  nuisance  considered  and  defined 1403 

Remedies 1405 

Abatement    1405 

Common  law  remedy  of  abatement  still  in  existence 1405 

Right  to  summarily  abate  can  only  be  exercised  where  there  is 

special   injury    1405 

Power  of  health  commissioner   to  abate   must  be  exercised  in 

reasonable  manner , 1406 

Acts  of  municipal  authorities  not  subject  to  judicial  interference 

unless  unreasonable  or  oppressive 1406 

What  facts  justify  abatement  by  boards  of  health 1406 

Statutory  and  equitable  actions 1407 

Remedy  afforded  by  this  section  not  favored  by  the  courts. . . .  1407 

Equity  action  to  restrain  nuisance  not  triable  by  jury 1407 

Remedies  for  nuisance  considered  and  defined 1407 

When  action  may  be  retained  in  order  to  give  damages 1409 

In  equity  continuance  of  nuisance  can  be  restrained  and  dam- 
ages recovered  as  incident 1410 
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Who  can  maintain  the  aotion 1411 

People  may  maintain  action  for  removal  of  public  nuisance. . . .  1412 
Individual  cannot  maintain  action  for  public  nuisance  unless 

specifically  injured  thereby 1412 

Cases  cited  where  individual  may  maintain  action  by  reason  of 

special  injury   1414 

When  tenant  in  possession  may  maintain  action 1416 

When  mandatory  injunction  will  lie 1417 

Defendants  and  defences 1417 

Who  are  proper  defendants  in  action  for  nuisance 1417 

Owner  of  premises,  though  not  in  possession,  when  liable 1418 

Damages,  when  defendants  jointly  and  severally  liable  for 1418 

Grantee  or  devisee  of  property,  where  there  is  a  nuisance,  when 

liable   1418 

Lessor  and  lessee,  when  necessary  parties 1418 

Mere  omission  to  abate  or  remove   nuisance  does  not  render 

party  liable   1419 

Notice  to  grantor,  when  necessary 1420 

Lawful  act  done  from  malicious  motive,  person  not  liable  for. . .  1421 

Blasting  at  night  not  a  nuisance 1421 

Municipal  corporation  cannot  maintain  a  nuisance 1421 

Other  parties  contributing  to  nuisance,  not  defence 1422 

Owners,  lessees  and  occupants  of  powder  magazine  found  to  be 

a  nuisance  are  all  liable  for  injuries 1423 

No  defence  that  business  was  lawful  and  rightfully  carried  on . .  1424 

Pleading    practice  and  evidence 1425 

Pleading    1425 

What  necessary  to  be  averred  in  complaint 1425 

Complaint  need  not  allege  negligence 1427 

Failure  to  allege  that  act  was  wrongful  or  unlawful,  when  fatal 

to  complaint    1427 

When  allegation  of  special  damage  must  be  contained  in  com- 
plaint      1427 

When  complaint  amended 1427 

Precedents,  complaint,  offensive  sewer 1428 

complaint  asking  injunction,  gas  house 1428 

complaint,  obstructing  highway 1430 

complaint  asking  injunction,  obstructing  sidewalk.  1432 

complaint,  burning  soft  coal 1434 

Practice  1*35 

Abatement  after  suit  begun  will  not  affect  right  of  action 1435 

Request  to  abate  nuisance  not  necessary 1435 

Statutory  action  for  nuisance  must  be  tried  by  jury 1435 

Action  must  be  tried  in  county  in  which  subject-matter  was 

situated  1*36 

No  recovery  can  be  had  for  damages  beyond  six  years 1438 

The  fact  that  other  persons  had  been  injured  by  nuisance  does 

not  preclude  recovery 1438 

When  trial  court  cannot  compel  plaintiff  to  elect 1439 
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Practice    143S 

Appeal  lies  from  order  granting  new  trial  in  action  to  abate 

nuisance   1439 

Recovery  cannot  be  had  for  negligence  where  action  brought  for 

nuisance    1439 

Evidence    1440 

Relief  granted  and  measure  of  damages 1442 

Final  judgment  may  award  damages  or  direct  removal  of  nui- 
sance     1442 

Rule  of  damages  in  actions  for  nuisance. 1442 

Damages  may  be  recovered  for  discomfort  and  diminution  in 

value  of  premises 1443 

Damages  difference  between  rental  value  free  from  and  subject 

to  nuisance    1443 

Allowance  of  interest  may  be  submitted  to  jury 1444 

Damages  can  only  be  recovered  up  to  the  commencement  of  the 

action    , 1444 

Rule  of  damages  to  remainderman 1445 

Damages  limited  to  actual  injuries  sustained 1446 

Where  substantial  injury  suffered  award  of  nominal   damages 

is  error 1447 

Impairment  of  health  element  of  damages 1447 

Damages  limited  to  six  years  preceding  commencement  of  action  1447 
As  to  right  to  recover  damages  in  equity  action  where  equitable 

relief  is  denied 1448 

Injunction    1448 

When  injunction  may  be  granted  to  restrain  nuisance 1448 

When  injunction  refused 1450 

Injunction  may  be  granted  where   legal   right  is  invaded  and 

substantial   injury  done 1451 

In  equity  suit  evidence  of  damages  may  be  received  up  to  time 

of  trial   . ". 1453 

Where  defendant  able  to  respond  in  damages  no  ground  for  re- 
fusal of  injunction 1454 

Injunction  refused  where  damages  were  slight 1455 

Precedent,  Judgment  for  damages  and  injunction 1456 

Judgment  for  damages  and  to  abate  nuisance  with 

injunction    1456 

OFFICERS,  ACTIONS  BY  OR  AGAINST 1458 

Taxpayers'  actions  by  or  against  public  ofBcers 1459 

Code  and  statutory  provisions 1459 

Code  and  statutory  provisions  independent  of  each  other 1461 

Object  of  the  act 1462 

Knowledge   of   fraud   of   the   municipality   by   the   contracting 

party  must  be  shown 1462 

Fraud  or  bad  faith  necessary  to  bring  the  case  within  operation 

of  the  statute 1462 

Statute  remedial  and  to  be  liberally  construed  for  protecting 

taxpayers    1463 
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When  action  lies 1463 

Action  lies  to  prevent  waste  or  injury  to  public  property 1463 

Plaintiff  not  obliged  to  show  he  will  suffer  peculiar  injury 1464 

Official  act  deemed  injurious,  if  illegal 1464 

Action  lies  against  board  of  supervisors 1464 

Action  lies  to  prevent  municipality  from  paying  improper  ex- 
penses incurred  by  its  officers 1465 

Action  lies  against  town  officers 1465 

Effect  of  motive  of  party  bringing  an  action  and  right  to  main- 
tain same   1466,  1467 

Action  lies  to  restrain  town  board  from  allowing  expenses  in- 
curred by  assessors 1467 

When  action  does  not  lie 1468 

Where  no  fraud  is  shown  and  no  injury  results  action  cannot  be 

maintained  1468 

Will  not  lie  to  prevent  acceptance  of  bid  which  was  lowest  and 

made  in  good  faith 1468 

When  action  lies  with  reference  to  town  bonds  in  the  hands  of 

Bono  Ude  holders 1468 

Erroneous  conclusion  of  a  board  upon  facts  does  not  constitute 

waste  or  injury 1469 

Action  cannot  be  restrained  because  it  was  unwise  and  without 

due  regard  to  economy 1469 

Will  not  lie  to  determine  title  to  office , .  1470-1472 

Not  designed  to  protect  public  from  mistake  or  errors  of  judg- 
ment      1472 

Not  allowed  to  redress  a  mere  private  grievance 1478 

Cannot  be  maintained  to  compel  official  action 1473 

Words  "  waste  "  and  "  injury  "  defined 1474 

Parties  and  proceedings 1475 

All  persons  directly  affected  by  judgment  are  necessary  parties.  1475 

Joinder  of  all  claimants  recognized  by  Code  and  practice 1475 

When  municipality  proper  party 1476 

Right  of  municipality,  when  defendant,  to  relief 1476 

Costs  should  not  be  charged  against  public  officers  unless  they 

have  acted  in  bad  faith 1477 

Pleading    , 1477 

What  complaint  must  contain 1477 

Necessary  to  allege  waste  of  or  injury  to  funds  or  property  or 

illegal  official  acts 1478 

Effect  of  allegation  on  information  and  belief 1479 

Bond  and  injunction 1479 

Where  injunction  obtained  security  must  be  given 1479 

New  bond  allowed  to  be  filed  nunc  pro  tunc 1479 

When   injunction   granted 1479 

Injunction   denied  where  proposed   act  would  be  beneficial   to 

municipality    1480 

Injunction  will  lie  to  restrain  members  of  the  common  council 

from  performing  illegal  act 1481 
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Bond  and   injunction 1479 

Precedent,  complaint,    alleging    excessive    allowance    by    town 

board  of  auditors 1481 
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to  employ  one  not  passing  civil  service  examina- 
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complaint  alleging  unconstitutionality  of  legislative 

enactment    1486 

bond  on  obtaining  temporary  injunction 1489 

judgment  for  injunction  after  trial 1490 

Wiien   and  in  ivhat  manner   actions   maintained   by   and 

against  certain  officers 1491 
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Precedent  complaint  against  sureties  on  official  bond 1505 

complaint    against    surety    on    official    bond    (short 

form)    1509 

Reports  by  officer  evidence  against  sureties 1510 
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PARTITION   1511 

Nature  of  action  and  jurisdiction  of  the  courts 1516 
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Co-tenancy  and  partition  defined 1516 
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Jurisdiction  of  the  supreme  court 1517 

Jurisdiction  of  County  Court 1517 

Partition  by  parol  and  by  agreement 1518 

Parol,  partition  by I5I8 

What  constitutes  partition  by  parol I519 

Agreement  by  guardian  of  infant,  partition  by 1519 

Agreement  by  committee  of  a  lunatic,  partition  by 1519 

Contents  of  petition  on  application  for  partition  by  agreement.  1519 

Procedure  to  obtain  order  for  partition  by  agreement 1519 

Releases  to  be  executed  in  case  of  such  partition 1520 

Husband  and  wife,  when  may  make  partition 1520 

When  action  may  be  brought  and  by  whom 1520 

When  action  may  be  brought  by  joint  tenants  or  tenants 

in  common  1521 

Partition  between  tenants  in  common  is  a  matter  of  right 1521 

Infant  co-tenant  may  maintain  partition  only  by  leave  of  the 

court    1521 

When  aliens  interested  State  necessary  party 1522 

Joint  tenant  may  maintain  partition 1522 

Tenants  in  common  of  unoccupied  land  may  maintain  partition 

to  settle  title 1522 

Action  may  be  maintained  for  partition  of  personal  property..  1522 

Right  to  make  life  tenant  party  is  given  by  section  1532 1523 

Practice  when  suit  brought  by  committee  of  habitual  drunkard 

or  lunatic  1523 

Tenant  for  life  or  years  may  have  partition 1524 

Right  of  tenant  by  curtesy  to  maintain  partition 1524 

When  plaintiff's  interest  contingent  remainder  cannot  maintain 

partition 1524 

Life  tenant  may  maintain  partition  against  owner  in  fee 1524 

Receiver  in  supplementary   proceedings   cannot  maintain   par- 
tition     1525 

Widow  cannot  maintain  partition  by  virtue  of  dower  right ....  1525 

When  State  made  party  to  action  for  partition 1525 
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Wben  remainderman  can  maintain  the  action 1525 

Section  not  intended  to  change  the  law  but  simply  to  codify  it.     1526 

Remainderman  cannot  compel  present  partition  and  sale  with- 
out consent  of  life  tenant 1526 

Where  there  is  valid  express  trust  covering  the  whole  property 

partition  by  remainderman  may  be  refused 1527 

Remainderman  may  have  partition  among  themselves  notwith- 
standing void  devise  in  remainder 1528 

Where  actual  partition  cannot  be  had  by  remainderman,  com- 
plaint may  be  dismissed 1528 

Wben  heir  may  maintain  action 1529 

Rule  denying  partition  of  lands  to  parties  holding  adversely 
changed  1530 

To  maintain  action  on  theory   of   invalidity  of  will   plaintiff 
must  show  he  is  heir-at-law 1531 

Complaint  must  allege  descent  from  ancestor  who  died  in  posses- 
sion  of  lands 1531 

Plaintiff  may  join  persons  in  possession  of  real  estate  or  those 

who  claim  an  interest 1531 

Rights  of  person  claiming  under  hostile  title  may  be  tried 1532 

Necessary  to  allege  and  establish  apparent  devise  is  void 1532 

May  embody   in   complaint  cause  of  action  to  set  aside  deed 

made  by  ancestor 1532 

Possession  necessary   1533 

Party  must  be  in  either  actual  or  constructive  possession  of 

lands  to  maintain  partition 1533 

Right  to  maintain  action  where  land  is  held  adversely 1533 

Seizin  of  one  co-tenant   is  seizin   of  all,   unless  shown  to   be 
adverse    1533 

Possession  of  one  co-tenant  inures  to  benefit  of  all 1533 

Adverse  possession  must  be  open,  unequivocal  and  notoriously 

hostile  to  constitute  ouster 1533 

Possession  necessary  to  maintain  action  is  constructive  posses- 
sion which  follows  title 1534 

Wills  and  trust  estates 1535 

Existence  of  power  of  sale  which  is  not  imperative  not  a  bar 

to   action    1535 

Tenant  in  common  cannot  impair  or  postpone  right  of  his  co- 
tenants    1533 

Sale  may  be  had  though  children  yet  unborn  may  come  into 

existence  and  have  an  interest  in  the  property 1536 

Partition    sustained    where    executor    had    omitted    to    execute 

power  for  more  than  twenty-five  years 1536 

Cestui  que  trust,  when  cannot  maintain  partition 1537 

Where  valid  trust  is  created  and  legal  title  invested  in  trustee, 

partition  cannot  be  had 1538 

Trustee  with  power  to  sell  the  lands  may  maintain  partition . .     1538 

Partition  cannot  be  maintained  where  it  would  defeat  the  in- 
tention of  the  ancestor 1539 

Discretionary  power  in  trust  for  sale  and  distribution  does  not 

prevent  partition   1539 
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Partnership  property  1540 

Right  to  partition  partnersiiip  property  considered 1540 

Husband  and  wife 1541 

Riglit  of  Iiusband  or  wife  to  partition  lands  lield  jointly 1541 

Wliere  husband  and  wife  tenants  by  entirety  partition  cannot 

be  maintained  1541 

Restrictions  and  regulations  as  to  partition  by  an  infant  1542 

Authority  necessary  from  surrogate's  court 1542 

What  petition  should  contain 1542 

Effect  of  omission  to  comply  with  rule  65 1543 

Precedent,  affidavit  on  application  for  leave  for  infant  to  bring 

suit    1544 

order  granting  infant  leave  to  bring  suit 1544 

Guardian  ad  litem,  in  partition 1545 

Guardian  must  be  appointed  by  the  court 1545 

As  to  appointment  of  guardian  for  infant  out  of  the  State ....  1546 
Regularity  of   the  appointment  of  guardian   ad   litem   will   be 

presumed    1546 

Infant  can  only  be  brought  in  by  personal  or  substituted  ser- 
vice      1547 

Practice  upon  procuring  appointment  of  guardian  ad  litem  by 

plaintiff  or  infant  defendant 1548 

Precedent  petition   for  appointment  of  guardian  ad  litem  for 

infant  plaintiff  1548 

affidavit  by  proposed  guardian 1548 

order  appointing  guardian  ad  litem  for  infant  plain- 
tiff    1549 

notice  to  infant  defendant  to  have  guardian  ad  litem 

appointed   1549 

order  appointing  guardian  for  infant  defendant. . . .  1550 
petition  by  defendant  to  appoint  guardian  ad  litem.  1550 
affidavit  as  to  responsibility  of  guardian  and  con- 
sent to  act  as  such 1551 

Security  reciuired  from  guardian  ad  litem 1551 

Precedent,  guardian's  bond 1553 

Necessary  and  proper  parties 1553 

Who  must  be  parties 1553 

When  the  State  is  interested 1554 

Prohibition  of  section  1538  with  reference  to  joint  tenants  and 

tenants  in  common  said  not  to  exist  in  Revised  Statutes ....  1554 

All  tenants  in  common  must  be  made  parties 1555 

Remaindermen  necessary  parties 1555 

Persons   who   have   parted   with    their   interest   not   necessary 

parties  1555 

Parties  having  inchoate  right  of  dower  necessary  parties 1555 

Party  may  be  brought  in  by  amendment 1556 

Title  of  persons  not  made  parties  not  affected  by  sale 1556 

Persons  having  contingent  interest  necessary  parties 1556 

Person  in  possession  should  be  made  party 1556 

Query  whether  tenant  in  common  of  several  parcels  in  which 
his  co-owners  are  different  persons,  can  make  them  defend- 
ants in  a  single  suit 1557 
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Necessary  and  proper   parties 1553 

Question  of  necessary  parties  considered 1557 

Tenant  by  the  curtesy  may  maintain  action '. 1559 
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When  husband  improperly  joined  as  party  defendant 1560 

Person  who  claims  adversely  to  plaintiff  in  possession  of  prop- 
erty should  be  party 1561 

Iiienors  and  creditors  as  parties 1563 

Persons  having  lien,  when  to  be  made  party 1563 

Incumbrancers  may  be  made  parties  in  order  to  ascertain  their 

right 1564 
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made  party    1564 
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Creditor  having  no  lien  not  proper  party 1564 

Mortgagee  whose  mortgage  is  subsequent  to  commencement  of 

action  may  be  made  party 1565 
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Parties  and  proceedings  Trhere  action  is  brought  ivithin 

three  years  from  issue  of  letters 1566 

Sale  should  be  free  from  lien  of  decedent's  debts 1568 

Fund  arising  from  sale  cannot  be  distributed  for  three  years 

after  appointment  of  executor 1568 

Supplemental  summons  in  case  of  death  of  party 1569 

Precedent,  affidavit  to  revive  action  and  for  leave  to  file  sup- 
plemental complaint   1569 

order  reviving  action  and  giving  leave  to  serve  sup- 
plemental complaint   1571 

Complaint  to  state  interests  of  parties 1572 

If  account  of  rents  is  required  it  should  be  prayed  for  in  com- 
plaint      1573 

When  complaint  not  demurrable  for  misjoinder 1573 

Possession  of  one  of  several  tenants  inures  to  benefit  of  all ... .  1573 
Complaint   may    unite   causes   of   action    to    set   aside   will   of 

testator  and  mortgages  executed  by  him 1574 

What  is  sufficient  allegation  of  possession 1574 

Rights   of   parties   should   be   determined   as   of   time   of   com- 
mencement of  action 1575 

Complaint    must   show    possession   in    one   of    the    tenants    in 

common     1575 

Defendants  may  be  made   parties   in   order   to   settle  all   con- 
troversies as  to  title 1576 

Precedent,  complaint  ( short  f orm ) 1576 

complaint   where   there   are   infant   defendants   and 

dower  interest 1577 

complaint  —  void  devise  —  dower  interest  —  absent, 

unknown  and  infant  defendants 1578 

Hatters  of  practice 1583 

Separate  actions  not  alloved 1584 

Partition  to  embrace  all  lands  held  in  common 1584 
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Notice,  object  of  action  and  order  of  publication 1584 

Provisions  as  to  service  wliere  party  is  unknown 1584 

Order  by  publication 1585 

Precedent,  affidavit  for  order  of  publication  on  absentees 1585 

order  of  publication  on  absentees 1587 

notice  subjoined  to  summons  for  publication 1588 

Defences,  how  pleaded  and  effect 1588 
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be  taken  by  answer 1588 

Defendant  cannot  demur  to  answer  served  by  co-defendant....  1588 

Rule  50  as  to  duty  of  guardian  to  make  proper  defence 1589 
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tirety     1589 
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tenants    1590 
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Actual  partition  only  can  be  had  when  State  owns  interest. .  . .  1591 
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judgment    1595 
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Actions,  "Vol.  II  — 135 
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Appeals    1601 

Appeal  cannot   be  taken  to  Court  of  Appeals  from  interlocutory 

judgment    1601 

Appeal  on  question  as  to  whether  sale  was  proper  sustained 

only  for  manifest  error 1601 

Party  cannot  accept  amount  awarded  and  also  appeal 1602 

Exceptions  taken   on  trial   before  jury   may   be  considered  on 

appeal    1602 

Receiver    1602 

Receiver  and  injunction  not  granted  unless  right  is  clear 1602 

May  properly  be  appointed  where  parties  are  hostile  and  both 

endeavoring  to  collect  rents 1602 

Power  of  court  to  authorize  action  by  receiver 1603 

What  questions  may  be  tried  in  the  action  and  in  what 

manner  1604 

Title  of  parties  may  be  tried 1604 

When  an  issue  is  raised  in  the  action 1605 

Statute  of  limitations,  when  may  be  set  up 1605 

Title   may   be    tried   also   questions   as   to   joint   tenancy    and 

tenancy  in  common 1606 

Answer  claiming  title  does  not  oust  court  of  jurisdiction 1606 

When  adverse  possession  not  defence 1606 

Authorities   collated   relative   to   trial   of   question   of   title   in 

partition   1607 

Right  of  party  to  be  reimbursed  for  improvements 1607 

Issues  of  fact  triable  by  jury 1608 

Reference  as  to  title  and  as  to  creditors 1609 
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Reterenoe  as  to  title.    Rnle  66 1609 

Proceedings  on  reference  as  to  title 1610 

Where  court  has  jurisdiction,  determination  as  to  whether  there 

shall  be  sale  or  partition  conclusive 1611 

Precedent,  notice  of  application  for  order  of  reference 1611 

affidavit  on  motion  for  order  appointing  referee  to 

take  proof  1612 

order  of  reference  to  take  proof 1614 

report  of  referee  as  to  interests,  etc.,  of  parties  and 

abstract  of  title 1615 

report  of  referee  in  favor  of  actual  partition 1618 

Reference  as  to  creditors 1619 

Duty  of  referee 1619 

Effect  of  publication  under  section  1562 1620 

Better  practice  to  make  all  lienors  parties  and  produce  certified 

search    1621 

Precedent,  order  of  reference  to  inquire  as  to  creditors 1621 

notice  to  creditors  to  present  claims 1622 

Interlocntary  judgment    1622 

Judgment  for  sale  or  for  actual  partition 1623 

Judgment  for  sale  interlocutory  not  final 1623 

Contents  of  judgment 1623 

When  sale  should  be  ordered 1624 

When  actual  partition  must  be  made 1625 

When  sale  in  action  brought  by  remainderman  not  void 1625 

When  actual  partition  sustained 1625 

Effect  of  report  by  referee  who  makes  erroneous  conclusions  of 

law    1626 

When  interlocutory  judgment  may  be  amended 1626 

Parties  entitled  to  be  heard  on  confirmation  of  referee's  report.  1626 

Practice  in  trial  by  jury 1626 

Precedent,  interlocutory  judgment  of  sale 1627 

Special  provisions  in  judgment 1629 

Money  to  be  paid  into  court 1629 

Unknown  owners  must  be  protected 1629 

Sale,  terms  of  credit,  how  secured 1629 

Precedent,  interlocutory  judgment  of  sale,  with  special  provis- 
ions      1629 

Dower  interest  and  h.o-w  affected  by  sale 1633 

Dower  interest  must  be  provided  for  in  order  to  have  sale 1633 

Purchaser  to  hold  property  free  from  dower 1633 

Gross  sum  paid  to  or  invested  for  tenant  in  dower 1633 

Owners  of  future  estate,  interests  of,  protected 1634 

Married  woman  may  release  her  dower  interest 1634 

Rules  for  computing  value  of  life  estate 1635 

Precedent  release  of  dower  by  widow 1635 

Value  of  dower  interest,  how  ascertained 1636 

Payment  of  money  into  court 1638 

Investment  of  moneys  paid  into  court 1639 
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Sale,  report  of  sale  and  confirmation 1639 

See  Provisions  Regulating  Judicial  Sales  under  Real  Property. 

Precedent,  notice  of  sale  in  partition 1640 

terms  of  sale 1640 

referee's  report  of  sale 1641 

notice  of  application  for  order  confirming  report  of 

sale  and  for  final  judgment 1643 

Final  judgment,  its  contents  and  effect 1643 

Contents  of  final  judgment 1643 

Effect  of  final  judgment  upon  incumbrancers 1644 

Final  judgment  as  to  unknown  and  absent  owners 1644 

Disposition  of  proceeds,  court  may  require  security 1646 

Exemplified  copy  of  judgment  may  be  recorded 1646 

Final  judgment,  when  held  valid  although  irregularities  in  pro- 
ceeding      1647 

Final   judgment   does  not   affect   rights  of   persons   not   made 

parties   1647 

Judgment  is  binding  upon  all  parties  though  minors  or  non- 
residents, if  jurisdiction  is  acquired 1648 

When  judgment  binds  contingent  interests  of  persons  not  in  fee  1648 
Court   has   jurisdiction  to   modify   order   confirming   report   of 

referee   1650 

After  final  judgment  court  has  no  power  to  make  an  order 
directing  a  different  distribution  unless  by  way  of  amend- 
ment      1650 

Interlocutory  judgment  should  make  provision  for  payment  of 

judgment  lien   1651 

Judgment  in  partition  may  be  vacated  like  other  judgments. . . .  1653 

Precedent,  final  judgment    (short  form) 1653 

final  judgment,  with  special  provisions 1655 

Distribution  of  proceeds  of  sale 1658 

Report  of  sale  to  be  verified  and  accompanied  by  vouchers 1658 

Shares  of  infant,  provision  for 1658 

Judgment  against  an  executor  not  lien  upon  real  estate 1660 

Judgment  should  provide  share  of  party  be  paid  to  party 1661 

When  proceeds  of  sale  must  be  deposited  in  Surrogate's  Court.  1662 

Precedent,  report  of  distribution  by  referee 1663 

order  confirming  report  of  distribution 1665 

petition  to  draw  money  out  of  court  when  infant 

has  become  of  age 1665 

affidavit  as  to  age  of  applicant 1666 

order  to  draw  money  out  of  court 1666 

Rights  of  parties  may  be  adjusted 1667 

Rents  and  profits  may  be  adjusted  in  action  of  partition 1667 

Rights  of  one  tenant  in  common  against  another 1667 

A  co-tenant  who  occupies  property  is  not  liable  for  value  of  use 

of  property    1669 

Rights  of  parties  with  reference  to  recovery  for  permanent  im- 
provements    1669 

When  co-tenant  has  equitable  lien  against  his  co-tenants  for 

improvements    1672 
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Costs   1674 

Costs  in  partition  are  in  the  discretion  of  the  court 1674 

Extra  allowance  in  partition 1675,  1677 

Costs  allowed  to  guardian  ad  litem , 1675 

Costs  where  judgment  of  actual  partition  entered 1676 

Discretion  with  regard  to  costs  to  be  exercised  on  application 

for  final  judgment 1676 

Fees  of  referee  to  be  computed  upon  price  property  brings. . . .  1677 

Costs  may  be  awarded  by  interlocutory  judgment 1677,  1678 

Application  for  moneys  paid  into  court 1678 

Application  for  money 1678 

Order  for  payment  out  of  court,  what  to  specify 1679 

Precedent,   affidavit  on  application   to   draw   money   deposited 

with  county  treasurer 1680 

Actual  partition  1681 

Partial  partition,  ivlien  made 1681 

Shares  may  be  set  o£E  in  common 1681 

Interlocutory  judgment  for  actual  partition;  poirers  and 

duties  of  commissioners 1682 

Interlocutory  judgment  for  actual  partition 1682 

Commissioners,  how  appointed  and  sworn 1682 

Proceedings  by  and  before  commissioners 1683 

Precedent,  interlocutory  judgment  for  actual  partition  and  ap- 
pointment of  commissioners 1684 

Precedent  oath  by  commissioners 1688 

Report  of  commissioners  and  confirmation  of  report 1689 

Confirmation  of  report,  proceedings  on 1689 

Precedent,  report  of  commissioners,  actual  partition 1690 

Final  judgment  for  actual  partition 1690 

Delivery  of  possession,  judgment  must  direct 1691 

Costs,  how  awarded 1691 

Sale  of  property,  when  directed 1691 

Precedent,  final  judgment  for  actual  partition 1692 

Compensation  to  equalize  partition 1694 

PARTNERS,  ACTIONS  AGAINST  AND  BETWEEN. 

See  Joint  Debtors,  Action  by  and  between 836 

PENAL  BOND,  ACTION  ON. 

See  Miscellaneous  Actions  and  Right  of  Actions 1345 

PENALTY  OR  FORFEITURE,  ACTION  BY  PRIVATE  PERSON 

FOR    1695 

By  urhom  action  maintained  and  in  irliat  manner 1695 

Persons  specially  aggrieved,  action  by 1695 

Common  informer,  action  by 1695 

Informer  can  only  sue  under  provisions  of  statutes 1696 

Evidence  in  such  cases 1696 

Ignorance  of  law  no  defence  in  action  under  penal  statute 1696 

Penalty  must  be  created  by  express  words 1697 

But  one  penalty  recovered  in  same  action 1697 

Requirements  of  complaint  in  action 1697 

By  whom  action  may  be  brought 1697 


2150  INDEX. 

PENALTY  OR  FORFEITURE,  ACTION  BY  PRIVATE  PERSON 

FOR.  —  Continued.  PAGE. 

Summons,  how  indorsed  and  served 1698 

Indorsement  upon  summons 1698 

Service  of  summons  in  action  for  penalty 1698 

Object  of  these  requirements  of  the  statute 1699 

Indorsement  not  necessary  when  complaint  served  with  sum- 
mons      1699 

Objection  to  service  of  summons,  how  to  be  taken 1699 

Matter  of  cumulative  penalties  considered 1701 

Pleadings    1701 

Complaint  should  point  out  statutory  provision 1701 

Proof  must  clearly  establish  violation  of  statute 1703 

Reoovery,  tirlten  had  and  to  trhat  extent 1704 

Collusive  recovery,  when  action  not  barred  by 1704 

When  part  of  a  penalty  may  be  recovered 1704 

PENDENCY  OF  ACTION,  NOTICE  OF. 

See  Real  Property,  Provisions  Relating  to 1743 

PEOPLE,  ACTIONS  IN  BEHALF  OF 1705 

Action  against  usurper  of  an  office  or  franchise 1705 

When  and  hoxr  action  maintained 1708 

Attorney-general  may  maintain  action 1708 

Proceedings  when  complaint  names  rightful  incumbent 1708 

One  action  against  several  persons 1708 

Substitute  for  writ  of  quo  warranto 1TD8 

Quo  warranto,  remedy  was  formerly  by 1708 

Title  to  office  cannot  be  determined  by  mandamus 1709 

Action  in  nature  of  quo  warranto  remains  only  remedy 1709 

Office  property  of  people,  not  of  an  individual 1710 

Cases  in  which  the  action  will  lie 1710 

Court  of  equity  no  power  to  try  disputed  title  to  office 1713 

Title  can  only  be  tried  by  direct  action  for  that  purpose 1714 

Attorney-general  may  locate  place  of  trial  in  any  county 1714 

Attorney-general   represents   the  whole   people  and   public   in- 
terests     1715 

People,  action  must  be  brought  in  name  of 1715 

Omission  to  join  relator  as.  party  may  be  cured  by  amendment . .  1716 
Quo  warranto  proper  remedy  to  determine  appointee's  title  to 

office  , 1716 

Quo  warranto  not  proper  remedy  to  enforce  delivery  of  books 

and  papers  from  public  officer 1717 

Quo  warranto  cannot  be  instituted  without  consent  of  the  at- 
torney-general     J 1717 

Quo  warranto  proceedings  are  in  the  discretion  of  the  attorney- 
general    1717 

Attorney-general    may   commence   action    without   waiting   for 

complaint   1717 

When  action  brought  on  complaint  claimant  must  be  joined  as 

relator  and  indemnify  the  State 1718 

Proceedings  in  the  action 1718 
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Pleadings    1719 

Complaint,  what  to  contain 1719 

Precedent  notice  of  application  and  petition  to  attorney-  general  1720 

complaint  1721 

Injnnotion,  Tvhen  may  be  granted 1722 

Jury,  action  triable  by 1723 

Evidence  proper  in  action  of  this  character 1724 

Costs  and  appeal 1725 

Action  is  a  civil  action 1725 

Successful  party  is  entitled  to  costs 1725 

Appeal,  when  will  lie  from  judgment 1725 

Judgment  and  its  eiCect 1726 

Assumption  of  office  by  person  entitled 1726 

Proceedings  to  obtain  books  and  papers 1726 

Damages,  how  recovered 1726 

Final  judgment  in  action  for  usurping  office 1726 

Fine  provided  for  not  part  of  cause  of  action 1728 

Fine,  when  should  not  be  imposed 1729 

Precedent  for  judgment ^ 1729 

Action  to  vacate  letters-patent 1731 

Attorney-general,  when  may  maintain  action 1731 

Jury,  action  triable  by 1731 

Judgment-roll,  copy  of  to  be  filed 1731 

Transcript  to  be  sent  to  county  clerk 1731 

Action  for  a  fine,  penalty  or  forfeiture,  or  npon  a  for- 
feited recognizance   1732 

When  action  cannot  be  maintained 1732 

Forfeiture,  action  for 1732 

Money  recovered,  how  disposed  of 1732 

Section  1962  confined  to  actions  brought  by  people 1733 

Actions  by  informers  provided  for  by  sections  1893,  1898 1733 

People  can  only  sue  for  penalties  as  authorized  by  law 1733 

Recognizance,  how  forfeited 1733 

Action  on  recognizance 1734 

See  action  by  private  person  for  a  penalty  or  forfeiture 1695 

Actions  fonnded  npon  tbe  spoliation  or  other  misappro- 
priation of  public  property 1735 

Action  in  court  of  State  for  public  funds  illegally  obtained 1735 

Stay  of  other  domestic  actions 1735 

Parties  to  be  brought  in 1735 

Foreign  courts,  actions  in 1736 

Money  damages  vest  in  people  on  commencement  of  action ....  1736 

Limitation  of  action 1736 

Disposition  of  proceeds  of  action  in  court  of  State 1736 

npon  petition  of  corporation  aggrieved  1737 

Attorney-general  must  bring  action 1737 

Section  1969  does  not  create  new  causes  of  action 1738 

Action  may  be  brought  in  name  of  people  though  right  of  ac- 
tion exists  in  some  other  authority 1738 
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Action  to  recover  property  escheated  or  forfeited 1738 

Attorney-general  to  bring  ejectment  in  the  action 1739 

Notice  to  be  published  before  trial  or  judgment 1739 

Unknown  claimants,  when  may  be  made  defendants 1739 

Effect  of  judgment  against  unknown  claimants 1739 

Attorney-general  to  report  recoveries  to  land  office 1739 

Action  to  recover  personal  property  forfeited  for  treason 1739 

Miscellaneous  provisions  relating  to  action  on  behalf  of 

the  people 1740 

Scire  facias,  etc.,  abolished 1740 

Actions  to  be  brought  in  name  of  people 1740 

Judgment  for  costs  may  be  taken  against  people 1740 

Relator,  when  joined  as  plaintiff 1740 

Compensation  of  attorney-general 1740 

Costs,  how  collected  against  corporation  and  usurper 1741 

Joinder  of  causes  of  action  against  same  person 1741 

Consolidation  of  actions  against  several  defendants 1741 

People,  municipal  corporation,  etc.,  when  not  required  to  give 

security   1741 

Action  to  annul   corporation   under  article  4,   purely   people's 

action    1742 

QUO  WARRANTO. 

See  People,  Actions  in  behalf  of 1705 

REAL  ESTATE  ACTIONS,  MISCELLANEOUS  PROVISIONS  RE- 
LATING TO. 

See  Real  Property,  Provisions  Relating  to 1743 

REAL  PROPERTY,  ACTION  TO  RECOVER. 

See  Ejectment 501 

REAL  PROPERTY,  ACTION  TO  DETERMINE  CLAIM  TO. 

See  Claim  to  Real  Property,  Action  to  determine 40 

REAL  PROPERTY,  PROVISIONS  RELATING  TO 1743 

Reversioner  and  Joint  Tenants 1747 

Cutting  Trees  oe  Timber  and  When  Treble  Damages  Allowed.  1753 

Notice  of  Pendency  of  Action 1761 

Judgment  for  and  Sale  of  Real  Estate 1785 

Miscellaneous  Provisions  Relating  to  Real  Estate  Actions.  .  1875 
Evidence  in  Actions  or  Proceedings  Involving  Title  to  Real 

Property   1878 

Guardians  or  trustees  holding  over,  action  against 1747 

Reversioner,  action  by 1747 

Reversioner,  when  may  maintain  for  injuries  to  inheritance...  1747 

Injunction,  when  reversioner  may  have 1747 

Joint  tenants,  ivhen  may  maintain  against  each  other. .  . .  1749 

Co-tenants,  joint  tenant  may  maintain  action  against 1749 

What  may  be  recovered  in  such  action 1749 

Extent  of  recovery  by  one  tenant  in  common  against  co-tenant .  1749 
Tenant  in  common  bound  to  account  for  rents  and  profits  for 

six  years   1750 

Scott  V.  Guernsey  said  not  to  be  controlling  authority 1751 
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Joint  tenants,  'when  may  maintain  against  each  other.  . . .  1749 

Other  co-tenants  need  not  be  joined  in  action 1752 

Jurisdiction  of  Supreme  Court  to  entertain  an  action  between 

co-tenants   for   an   accounting 1752 

Right  of  tenant  in  common  in  occupation  of  property  to  income  1752 
Right  of  one  tenant  to  recover  his  just  proportion  against  his 

co-tenant  reiterated  1752 

Silence  by  tenant  in  common  as  to  management  does  not  con- 
stitute acquiescence   1753 

Cutting  trees  or  timber  and  nrlien  treble  damages  alloxred  1753 

Cutting  trees  or  timber,  action  for 1753 

Treble  damages,  when  may  be  recovered 1753 

Treble  damages  for  forcible  entry  and  detainer 1754 

Boundary  line,  action  for  cutting  trees  on 1754 

Measure  of  damages  for  cutting  and  removing  standing  timber.  1755 

Single  damages,  plaintiff  may  recover 1755 

Jury  must  find  single  damages 1755 

Proof,  what  necessary  to  recover  treble  damages 1756 

Pleadings  in  action  for  treble  damages 1757 

Rule  that  single  damages  must  be  given  by  jury,  applicable  to 

action  brought  in  justices'  court 1759 

When  act  casual  or  involuntary,  effect  of 1760 

Complaint  need  not  describe  plaintiff's  interest  in  premises ....  1760 
Sections  do  not  fix  measure  of  damages  to  be  awarded  in  equit- 
able action  for  injunction 1761 

When  motion  for  treble  damages  will  be  denied 1761 

Contents  and  filing  of  notice  of  pendency 1761 

Nature  and  purpose  of  notice  of  pendency 1761 

Notice  of  pendency  of  action  is  for  protection  of  plaintiff 1762 

Effect  of  filing  notice  of  pendency 1762 

Contents  of  notice 1762 

Amendments  to  notice  of  pendency 1763 

When  and  where  lis  pendens  to  be  filed 1764 

Recorded  and  indexed,  notice  of  pendency  to  be 1764 

Proof  of  filing  notice  to  be  made  on  moving  for  judgment 1764 

Commencement  of  action  is  not  notice  of  pendency 1764 

Iiis  pendens  filed  by  defendant 1765 

When  notice  of  pendency  proper  and  cancellation 1766 

When  and  how  notice  may  be  cancelled 1767 

Lis  pendens  limited  to  cases  where  complaint  is  verified 1768 

Right  to  file  lis  pendens  absolute 1768 

May  be  filed  in  any  cases  relating  to  real  estate 1769 

May  be  filed  in  ejectment 1769 

Has  no  application  to  commercial  paper 1769 

Query,  whether  action  is  maintainable  for  wrongfully  filing  Us 

pendens   1769 

Limitations  upon  right  to  cancel  Us  pendens 1770 

Lis  pendens  can  only  be  cancelled  under  terms  of  statute 1770 

When  application  may  properly  be  made  to  cancel  Us  pendens.  1771 
Effect  of  failure   to  serve   summons   within   sixty  days  on   Us 

pendens    1771,  1773 
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When  notice  of  pendency  proper  and  cancellation 1766 

When  proper,  in  action  for  specific  performance 1772,  1774 

Is  not  a  property  riglit 1772 

Right  to  cancel  is  to  be  determined  on  allegations  of  complaint.  1773 

Practice  on  motion  to  cancel 1775 

Where  doubt  exists  Us  pendens  should  not  be  cancelled 1776 

Effect  of  notice  of  pendency 1776 

Liability  of  purchaser  pending  action 1777 

Notice  of  pendency  is  statutory  substitute  for  actual  notice  to 

subsequent  purchasers  and  incumbrancers 1777 

Doctrine  of  lis  pendens  based  on  theory  of  public  policy 1777 

After  filing  lis  pendens  owner  cannot  deprive  persons  of  prop- 
erty rights  by  alienation  thereof 1777 

All   persons  dealing  with  property   after   filing   notice   become 

subject  thereto  1777 

Lis  pendens  only  affects  voluntary  alienation  by  defendant. 1779 

Filing  Us  pendens  has  no  greater  effect  than   making  person 

taking  effect  under  it  party  to  action 1779 

Binds  all  subsequent  purchasers  and  lienors  but  does  not  effect 

prior  incumbrancers    1780 

Notice  is  constructive  notice  from  time  of  filing 1781 

EflEect  of  Kg  pendens  in  actions  for  trespass 1782 

Omission  to  file  Us  pendens  in  action  on  bond  to  destroy  me- 
chanic's lien,  effect  of 1782 

Notice  of  Us  pendens  does  not  apply  to  shares  of  corporate  stock  1783 
Provisions  of  section  1671  do  not  apply  to  proceedings  brought 
under  provisions  of  the  Building  Code  of  the  city  of  New 

York    1784 

When  lis  pendens  has  been  set  aside  for  failure  to  proceed  plain- 
tiff has  no  right  to  file  another  in  the  same  action 1785 

Judgment  for  sale,  vrbeve  to  be  entered 1785 

Entry  of  judgment  in  county  where  real  property  situated 1785 

Sale,  bow  advertised  and  conducted 1785 

Who  may  be  referee 1786 

Selected  by  whom 1786 

Duties  of  referee  to  sell 1786 

Powers  of  referee  to  sell 1786 

Ifotice  of  sale  and  bow  condncted 1786 

Sale  of  lands  in  certain  cities 1786 

Sales  of  real  estate  in  first  department 1787 

When  court  may  direct  county  in  which  real  estate  shall  be  sold  1788 

Provisions  of  Code  as  to  sale  in  partition  and  foreclosure 1788 

Notice  of  sale  in  New  York  and  Kings,  how  published 1788 

Effect  of  incorrect  diagram  of  sale 1789 

Time  for  which  sale  must  be  advertised,  how  computed 1789 

When  title  not  affected  by  irregularity  in  posting  notices 1789 

Publication  of  notice  of  adjournment,  when  necessary ....  1790,  1791 

When  notice  of  sale  must  be  served  upon  attorney 1791 

Conduct  of  sale  and  proceedings  before  conveyance 1792 

Sale  on  execution,  when  and  how  conducted 1792 

Stay  of  sale  in  partition  or  foreclosure,  notice  of 1792 
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Gondnot  of  sale  and  proceedings  before  conTeyanoe 1792 

Duties  of  officer  making  sale 1793 

Effect  of  memorandum  of  sale 1793 

Agreement  preventing  competition  at  sale  void  as  against  pub- 
lic policy 1793 

Property,  when  sold  subject  to  incumbrances 1794 

Sale  cannot  be  made  before  sunrise  or  after  sunset 1794 

Powers  of  referee  cannot  be  extended  by  notice  of  sale  or  terms 

of  sale 1795 

Referee  has  power  to   adjourn  completion  of  sale  until   time 

agreed  upon 1795 

Referee  cannot  correct  erroneous  description  in  deed  of  land 

sold  by  him 1795 

Referee  is  bound  to  take  notice  of  provision  in  decree  providing 

for  extra  allowance 1796 

When  bidder  not  held  strictly  to  terms  of  sale 1796 

Purchaser  at  foreclosure  sale  subjects  himself  to  jurisdiction  of 

the  court 1797 

When  purchaser  discharged  from  liability 1798 

Sale,  -when  made  in  parcels 1798 

Code  provisions  relative  thereto 1798 

Query,  whether  statute  is  peremptory  or  directory 1799 

When  sale  will  not  be  set  aside  because  not  made  in  parcels ....  1799 
Party  who  desires  that  notice  of  sale  should  specify  how  prop- 
erty to  be  sold  should  make  request 1800 

Referee  should  ascertain  condition  of  property  before  making 

sale 1800 

Section  1626  does  not  prescribe  an  invariable  form  for  judg- 
ment in  foreclosure 1801 

Reference  may  be  ordered  to  ascertain  and  report  the  proper 

order  of  sale 1802 

Sale  in  the  inverse  order  of  alienation 1803 

Equitable  rights  of  purchasers  on  such  sale 1803 

Order  premises  to  be  sold  in,  duty  of  court  to  direct 1804 

Inverse  order  of  alienation,  sale  in,  equitable,  not  legal  right. .  1806 

Trustee  not  to  purchase 1808 

Guardian  ad  litem  can  purchase  only  for  infant 1808 

Purchase  by  testamentary  guardian  voidable  but  not  void 1809 

Restrictions  of  section  1679  apply  only  to  guardians  ad  litem 

and  not  guardians  in  socage 1809 

When  sale  set  aside 1810 

Sale  may  be  set  aside  though  report  has  been  confirmed  and 

deed   delivered 1810 

Collusion  preventing  competition  at  judicial  sale  to  prejudice 

of  infant  ground  for  setting  aside  sale 1810 

Statements  made  by  party  in  interest  ground  for  setting  aside 

sale 1811 

When  irregularity  in  conducting  sale  is  ground  for  setting  aside  1811 

Effect  of  failure  to  advertise  postponement 1811 

Rule  as  to  setting  aside  sale  more  strict  against  plaintiff  than 

against  stranger 1811 
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When  sale  set  aside 1810 

Sale  should  not  be  set  aside  for  mere  inadequacy  of  price  unless 

result  of  fraud  or  mistake , 1812 

Court  of  Appeals  will  not  interfere  on  ground  of  inadequacy  of 

price 1812 

Condition  upon  which  resale  should  be  granted 1813 

There  must  be  legal  reason  for  setting  aside  sale 1814 

Purchaser  submits  himself  to  the  jurisdiction  of  the  court  and 

must  move  in  the  action 1815 

Papers  on  motion  for  resale  properly  served  on  attorney  for 

plaintiff   1818 

Sale  set  aside  on  ground  of  fraud  on  part  of  executor  and 

guardian 1817 

Highest  bidder  means  highest  bidder  at  the  sale  who  is  able  to 

carry  out  the  terms 1818 

Effect  of  failure  to  publish  notice  of  sale  in  all  editions  of  paper     1818 

What  constitutes  laches  on  motion  to  set  aside  a  sale 1819 

Any  person  whose  rights  are  affected  should  make  application 

for  resale 1820 

Bidder  entitled  to  be  reimbursed 1821 

Sale    vacated   where   referee    sold    in   violation   of   promise    to 

adjourn  1822 

When  sale   enforced 1823 

When  purchaser  relieved  from  his  purchase , . . . .     1823 

Application  to  compel  purchaser  to  take  title  or  be  relieved  from 

bid  regarded  as  special  proceeding 1824 

When  such  application  presents  questions  of  law  only  is  appeal- 
able to  Court  of  Appeals 1824 

Bidder  has  right  to  assume  he  is  to  receive  marketable  title . . .  1824 
When  bidder  submits  himself  to  the  jurisdiction  of  the  court  in 

the  action 1825 

Practice  where  purchaser  fails  to  make  payment 1825 

When  purchaser  will  be  punished  for  contempt 1825 

Discretion  of  court   whether   to   direct   completion   of  sale   or 

resale 1826 

Bidders  should  be  apprised  of  nature  of  title  they  are  to  receive     1826 

Purchaser  relieved  where  misstatement  in  terms  of  sale 1827 

What  constitutes  defect  in  title  authorizing  refusal  to  complete.  1828 
Purchaser  entitled  to  be  put  in  possession  under  decree  of  sale.  1828 
Purchaser    will    be   relieved   if    after   sale    property    has   been 

materially  injured 1820 

Effect  of  failure  to  pay  transfer  tax,  upon  title 1830 

Not  compelled  to  take  title  where  judgment  has  made  no  pro- 
vision to  provide  for  unborn  devisees 1831 

Effect   of  objection   to   title   that   there   is   outstanding   dower 

interest   1831 

Purchaser  relieved  where  service  upon  non-resident  by  publica- 
tion insufficient 1832 

Purchaser   relieved   if  intermediate  sale   and   delivery   of   deed 

premises  injured  by  fire 1833 

When  inaccurate  description  is  cured  by  reference  to  deed  of 
the   mortgagor 1835 
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Wlien  purchaser  relieved  from  his  purchase 1823 

Effect  of  failure  to  comply  with  rule  60 , 1835 

Precedent,  notice  of  motion  on  application  to  be  relieved  from 

purchase ^ 1835 

petition  to  be  relieved  from  purchase 1836 

When  purchaser  compelled  to  complete  purchase 1837 

Purchaser  is  entitled  to  perfect  title  in  law  and  in  equity 1837 

Contract  to  purchase  is  made  with  the  court 1837 

Cases  collated  as  to  what  constitutes  marketable  title 1837 

Purchaser  cannot  impeach  the  judgment  in  foreclosure 1840 

Assessment   for   local   improvement  which   is   invalid  will   not 

relieve  purchaser 1841 

Power  of  court  to  allow  time  to  complete  purchase 1841 

Purchaser    not    relieved    because    defendant    refused    to    yield 

possession  1843 

When  purchaser  not  relieved  by  reason  of  encroachment  upon 

property    1843 

Purchaser  not  relieved  in  action  brought  by  tenant  by  curtesy.  1844 

Not  relieved  upon  remote  and  improbable  contingency 1844 

Query,  whether  purchaser  is  compelled  to  take  title  depending 

on  adverse  possession 1845 

The  fact  that  deeds  in  chain  of  title  not  sealed  does  not  relieve 

purchaser   1847 

Purchaser  not  relieved  where  he  obtains  substantially  what  he 

contracted  for 1849 

Slight  clerical  error  in  description  does  not  relieve  purchaser. .  1849 

Precedent,  petition  to  compel  purchaser  to  complete  purchase. .  1851 

order  compelling  purchaser  to  complete  purchase . . .  1852 

Report  of  sale  and  order  of  confirmation 1858 

See  this  subject  under  Partition  and  Foreclosure,  respectively. 

Referee's  fees  and  expenses  and  disposition  of  proceeds. . .  1853 

Referee's  fees  upon  sale  of  real  property 1853 

Sheriff's  fees  on  sale  of  real  property 1854 

Court  cannot  award  larger  fees  to  referee  than  are  awarded  by 

statute 1854 

No  authority  for  order  before  sale  authorizing  referee  to  do 

extra  advertising 1857 

Publication  in  one  newspaper  is  sufiBcient  where  property  within 

one  county 1857 

Disposition  of  proceeds 1857 

Officer  to  pay  taxes  upon  sale  of  real  property 1857 

Duty  of  referee  to  satisfy  liens 1858 

Liens  to  be  paid  are  those  which  existed  at  time  of  sale 1859 

Provisions    relative    to    payment    of    taxes    and    assessments 

intended  for  the  benefit  of  purchaser 1860 

Payment  of  moneys  arising  from  sale  into  court  and  hoT7 

paid  out I860 

Investment  of  proceeds  of  sale  paid  into  court 1860 

Payment   of   money   into   court   on   sale,    designation   of   trust 

company    1861 

Order  for  payment  out  of  court,  what  to  specify 1862 
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Passing  title  and  nrrit  of  assistance liJ63 

Delivery  of  possession  to  purchaser,  when  and  how  compelled. .  1863 

Writ  of  assistance,  when  will  be  granted 1863 

Writ  of  assistance  will  be  refused,  when 1864 

Purchaser  in  foreclosure  presumptively  entitled  to  possession. .  1865 

Court  may  grant  writ  without  notice 1865 

Question  whether  writ  was  properly  awarded  cannot  be  reviewed 

collaterally  1866 

Possession  on  judgment  in  ejectment 1866 

Action  at  law  not  necessary  to  obtain  possession 1866 

Writ  of  assistance  awarded  against  all  persons  who  were  parties 

to  the  suit 1867 

What  is  sufficient  reason  for  writ  of  assistance 1867 

Remedy  by  summary  proceedings  is  confined  to  foreclosure  by 

advertisement 1868 

Precedent,  affidavit  for  writ  of  assistance 1869 

order  for  writ 1870 

writ  of  assistance 1870 

Effect  of  judicial  sale 1871 

Judgment   conclusively   determines   necessity   and  propriety  of 

sale,  also  place  and  manner  of  sale 1871 

Growing  crops,  how  affected  by  sale 1872 

Purchaser  takes  title  subject  to  defects  appearing  on  the  face 

of  the  proceedings 1872 

Purchaser  takes  no  title  until  date  fixed  for  delivery  of  deed. . . .  1872 
Purchaser  does  not  obtain  title  to  lands  not  included  in  descrip- 
tion in  complaint 1872 

Order  for  sale  of  property  not  described  in  complaint  invalid..  1873 
Court  will   assume  judgment  of  foreclosure  and  sale  was  in 

usual  form 187S 

Purchaser  not  bound  by  unrecorded  and  unknown  agreement. . .  1874 

Survey,  irben  ordered 1875 

When  order  for  survey  may  be  made 1875 

Contents  and  service  of  order 1875 

Authority  of  party  under  order 1875 

When  infant  may  maintain  action  to  real  estate  in  his 

ovn  name 1876 

Joinder  of  real  actions  Trith  others 1877 

Special  proceedings   to   recover  real   property,  ivhen   not 

allowed   1877 

When  heir  can  maintain  ejectment  after  default  by  ten- 
ant for  life 1877 

Reversioner  may  bring  action  after  tenant's  default 1877 

Defendant   "kovr  prevented  from  committing  waste,  etc. . . .  1878 

See  Waste,  Article  IV 2029 

Evidence  in  actions   or  proceedings  involving  a  title   to 

real  property '. 1878 

Testimony  perpetuated  pursuant  to  this  article  may  be  received  1878 

Effect  of  documentary  evidence 1878 

Mode  of  introducing  evidence 1879 

Application  to  take  deposition  and  to  perpetuate  testimony....  1879 
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Evidence   in   actions    or   proceedings    involving   a   title    to 

real  property    1878 

Petition,  what  to  contain 1879 

Appointment  of  referee;  notice  to  appear 1879 

Referee  to  take  deposition 1879 

Examination ;  deposition  to  be  signed  and  certified 1880 

Depositions  as  evidence 1880 

RECEIVERS 1881 

See  Receivers  of  Corporations,  Article  VI ;  Corporations  and 

Receivers  of  Corporations 179 

In     Dower 478 

Ejectment  591 

Foreclosure    719 

Judgment  Creditors'  Actions 951 

Partition    1602 

RECOGNIZANCE,  HOW  PROSECUTED. 

See  People,  Actions  in  Behalf  of 1705 

REFERENCE. 

In     Partition    1609 

Foreclosure    .' 703 

To  sell  real  estate 1786 

REPLEVIN    1882 

Natnre  of  tlie  action 1885 

Present  action  substituted  for  former  action  of  replevin 1885 

Unlawful  taking  and  detention,  replevin  remedy  for 1886 

Changes  in  action  by  Code  of  Procedure 1«86 

Possession,  right  of,  to  be  tried  in  the  action 1886 

Note  of  codifiers  on  replevin 1886 

Action  based  on  tortious  act  of  defendant 1886 

Belongs  to  same  class  of  cases  as  trespass  and  trover,  but  is 

unlike  either 1886 

Replevin  in  the  cepit  and  in  the  detinet  defined 1886 

Replevin  at  common  law 1887 

Action  is  for  the  article  and  for  damages 1887 

Is  mixed  action,  being  for  article  and  for  damages 1887 

Writ  of  replevin  at  common  law  and  under  the  statute 1887 

Present  action  substitute  for  common-law  action 1887 

Right  of  possession  mnst  be  in  plaintiff  to  maintain  action  1888 
Plaintiff  must  have  general  or  specific  property  with  right  to 

possession  at  time  of  suit  brought 1888 

Ownership  without  right  of  possession  not  sufficient 1888 

Prior  right  to  possession  prima  fade  proof  of  title 1888 

Actual  possession  coupled  with  an  equitable  interest  sufficient. .  1889 

Mere  equitable  right  to  possession  not  sufficient 1889 

When  the  action  cannot  be  maintained 1890 

Action  cannot  be  maintained  where  chattel  was  taken  by  virtue 

of  warrant  or  execution 1890 

Replevin  cannot  be  maintained   where  chattel   has  previously 

been  replevied  1890 
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Wlien  the  action  cannot  be  maintained 1890 

Replevin    lies    for    property    taken    from    plaintiff's    possession 

under  process  against  a  third  party 1891 

Lies  where  there  is  unauthorized  levy  without  either  sale  or 

removal 1891 

Unlawful  Interference  with  property  authorizes  action 1891 

Illegal   seizure   of   property   of   one   person   to   satisfy   tax   of 

another  authorizes  replevin 1891 

When  vendor  cannot  maintain  replevin  against  sheriff 1893 

Intent  of  subdivision  3  of  section  1690 1894 

Provisions  of  section  1691  construed 1894 

Against  whom  the  action  can  be  maintained 1895 

Title  in  plaintiff  and  wrongful  taking  by  defendant  are  requisite  1895 

Must  be  wrongful  detention  at  time  suit  is  brought 1895 

Who  necessary  and  proper  parties  to  action 1896 

When  officer  executing  replevin  process  not  protected  thereby . .  1897 
When  replevin  lies  against  one  who  has  innocently  purchased 

from  one  having  no  title 1897 

When  replevin  lies  for  goods  obtained  from  plaintiff  by  fraudu- 
lent representations 1897 

When  demand  upon  sheriff  is  necessary 1897 

Proper  procedure  where  sale  has  been  rescinded 1898 

'When  demand  or  tender  necessary 1899 

Where  the  taking  is  wrongful  no  demand  is  necessary 1899 

Where  defendant  came  rightfully  in  possession  demand  should 

be  made  before  suit 1899 

Demand  is  not  necessary  for  stolen  goods  in  the  hands  of  inno- 
cent party 1899 

Where  defendant  fraudulently  obtained  possession  of  goods  no 

demand  necessary 1899 

Where  officer  seizes  property  of  one  stranger  to  his  process,  no 

demand  is  necessary 1899 

Demand  must  be  made  upon  purchaser  at  sheriff's  sale 1900 

Demand  need  not  be  in  any  particular  form 1900 

Where  defendant  admits  sale  of  chattels,  not  necessary  to  prove 

demand    1901 

Demand  must  be  made  on  persons  having  custody  or  control  of 

property    1901 

Demand  should  be  made  from  general  assignee 1902 

When  demand  requisite  under  contract  of  conditional  sale 1902 

Election  of  remedies 1903 

Replevin  is  inconsistent  with  action  for  conversion 1903 

Owner  may  sue  in  conversion  or  bring  replevin 1903 

When  and  for  what  articles  replevin  lies 1904 

Where   goods   obtained   by   fraud,   owner   can  sustain   replevin 

against  fraudulent  purchaser 1904 

General  assignee  is  not  innocent  purchaser 1904 

Seller  of  merchandise,  having  no  title,  can  convey  none 1904 

Where  goods  have  been  feloniously  taken  owner  may  recover 

them  in  hands  of  innocent  party 1905 
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'When  and  for  wbat  articles  replevin  lies 1904 

One  tenant  in  common  o£  personal  property  cannot  maintain 

replevin  against  another 1905 

When  owner  may  rescind  sale 1906 

Where  goods  were  joint  property  of  several  all  must  join  in 

replevin  1908 

Replevin  will  not  lie  to  enforce  an  equitable  lien  on  a  liquor  tax  1908 
Replevin  will  lie  by  vendor  who  has  purchased  goods  condi- 
tionally     1909 

When  consignor  may  replevy  goods  consigned  for  sale  on  com- 
mission      1910 

When  plaintifE  does  not  show  superior  title  he  cannot  maintain 

action  1910 

Replevin  lies  for  possession  of  a  check  for  payment  of  money. .  1912 
When    infant    pleads    minority    seller    may    rescind    sale    and 

replevy  goods 1913 

Replevin  lies  for  specific  chattels  which  have  been  severed  from 

the  realty  by  the  wrongdoer 1914 

An  oflScer  Can  maintain  replevin  only  under  valid  process 1915 

Cases  collated  as  to  articles  for  which  replevin  will  lie 1916 

Property    must    be    described    with    reasonable    certainty    and 

capable  of  identification 1916 

Right  to  replevy  dead  body 1917 

When  property  is  in  the  custody  of  the  law  cannot  be  replevied  1918 

Bight  of  assignee  to  maintain  action 1919 

Pleadings  and  defences 1919 

Complaint   1919 

How  title  and  wrongful  taking  to  be  stated  in  complaint 1920 

Codifier's  note  to  sections  1720  and  1721 1920 

Rules  of  pleading  and  practice  at  common  law  superseded  by 

the  Code 1920 

Allegations  of  wrongful  detention  is  conclusion  of  law  and  not 

suflScient ;  facts  must  be  pleaded 1921 

Levin  V.  Bttssell  and  Scofield  v.  Whitelegge  considered 1921 

Not  necessary  to  plead  evidence 1922 

Averment  of  demand  and  refusal  not  necessary  where  action  is 

for  wrongful  taking 1923 

What  is  allegation  qf  fact  and  what  conclusion  of  law 1923 

When  complaint  not  demurrable 1924 

Nature  of  the  action  is  to  be  ascertained  by  the  complaint 1925 

'        General  denial  puts  in  issue  both  plaintiff's  title  and  wrongful 

i 


detention 1925 


Complaint  alleging  special  property  in  plaintiff 1925 

V    Complaint  cannot  be  so  framed  as  to  recover  damages  for  con- 

;  }       version    ^926 

When  there  is  material  variance  between  allegation  and  proof. .  1926 

Allegations  in  complaint  seeking  to  have  defendant  arrested 1927 

Need  not  allege  that  the  demand  was  made  by  plaintiff  person- 
ally or  by  his  authorized  agent 1927 

Damages  for  the  depreciation  in  the  value  of  goods  not  recover- 
able unless  pleaded ; 1928 

ACTIONS,  Vol.  II  — 136 
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AuBvreT  and  defences 1928 

Answer  of  title  in  third  person 1928 

Defendant  may  demand  judgment  for  return 1928 

In  replevin  in  ttie  detinet  general  denial  puts  in  issue  the  right 

of  possession 1929,  1931 

Although  value  alleged  in  the  complaint  and  not  denied  defend- 
ant may  prove  true  value 1929 

Part   ownership   of   a   chattel   good   defence    to   an   action   of 

replevin  1929 

Not  necessary  for  defendant  to  plead  statute  of  frauds  in  order 

to  avail  himself  of  it 1930 

Answer  setting  up  a  lien  on  the  property  and  damages  does  not 

constitute  a  counterclaim 1930 

The  rule  that  answer  of  title  in  a  stranger  no  defence  modified 

by  section  1728 1930 

Former  action  in  replevin  no  defence 1931 

When  answer  will  be  considered  amended 1932 

When  not  necessary  to  serve  notice  mentioned  in  section  1725 

in  order  to  obtain  return  of  chattel 1933 

Defence  under  section  120  of  the  Town  Law 1933 

Warehouseman  must  plead  his  exemption  under  chapter  808, 

Laws  1902 1933 

Counterclaims    1933 

Affidavit,  nndertaking  and  regnisition  to  sheriff 1933 

Affidavit  must  describe  chattel  to  be  replevied 1933 

What  affidavit  must  contain,  when  made  after  commencement 

of  action 1934 

What  affidavit  must  contain  where  several  chattels  are  to  be 

replevied  1934 

When  agent  may  make  affidavit 1934 

When  supplemental  affidavit  may  be  allowed  and  return  granted  1935 

Special  property  in  goods  must  be  stated 1935 

Where  property  seized  under  execution  affidavit  must  show  it 

is  exempt 1935 

Proceedings    may   be   set   aside   on   motion   where   affidavit    is 

insufficient    1935 

When  affidavit  states  legal  conclusion 193C 

Objection  to  affidavit  should  be  taken  promptly 1936 

Motion  is  proper  remedy  to  set  aside  replevin  papers  for  defects 

in  affidavit 1936 

Description  must  be  sufficient  so  that  sheriff  may  be  able  to 

determine  what  he  is  required  to  replevin 1937 

When  amendment  allowed  under  such  circumstances 1937 

Precedent,  affidavit  in  replevin 1938 

The  nndertaking 1938 

New  undertaking  may  be  given  nunc  pro  tunc  by  order  of  the 

court    1938 

Undertaking  includes  costs  on  appeal 1939 

Plaintiff  may  be  required  to  give  a  new  undertaking 1940 

Precedent,  undertaking  by  plaintiff 1941 
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Requisition   1941 

PlaintifE  may  require  sheriff  to  replevy 1941 

Duty  of  sheriff ]^942 

How  obattel  to  lie  replevied  and  kept 1943 

If  sheriff   takes   property   from   possession   of   another  person 

than  one  named  he  is  a  trespasser 1943 

Adverse  claimants  must  seek  protection  under  Code  provisions.  1944 
Sheriff  cannot  take  property  of  the  third  person  from  the  actual 

owner 1944 

Sheriff  must  obey  the  command  of  the  court  in  replevin  process 

and  will  be  protected  if  he  does  so 1945 

What  justifies  making  forcible  entry  in  order  to  take  property 

under  replevin  process 1945 

Where  risk  of  depreciation  lies  in  action  of  replevin 1945 

Deli-rery  of  chattel  by  sheriff 1947 

Penalty  for  wrong  delivery  by  sheriff 1947 

Undertaking ;  to  whom  delivered 1947 

Sections  1706  and  1707  should  be  read  together 1948 

Sheriff  to  make  return 1948 

Proceedings  by  defendant 1949 

When  defendant  may  except  to  sureties 1949 

When  defendant  may  reclaim  chattel 1949 

Sureties ;  when  and  how  to  justify 1950 

When    defendant    gives    bond    and    retakes    possession    he    is 

estopped  from  denying  he  had  possession 1950 

Plaintiffs'  sureties  must  justify  when  excepted  to 1951 

Undertaking   in   Justice's   Court   similar   to   that   required   by 

section  1704 1951 

When  bond  for  the  return  of  chattels  void. 1951 

Undertaking   under   section   1704   covers   costs   which   may   be 

awarded  to  plaintiff 1952 

Surety  on  undertaking  to  reclaim  property  should  be  permitted 

to  come  in  and  defend  replevin  action 1953 

Precedent,  defendant's  affidavit  to  reclaim  chattels 1953 

undertaking  by  defendant 1953 

Claim  of  title  by  third  person 1954 

Action  against  sheriff  upon  such  claim 1954 

Indemnity  to  sheriff  against  such  action 1954 

Service  of  affidavit  and  notice  of  claim  sufficient  demand 1955 

When  action  may  be  maintained  against  the  sheriff 1955 

Third  party  claiming  title  to  goods  may  be. made  party  under 

section  452 1956 

Sections    1709-1710    intended    for    the    benefit   of   officer    who 

replevies  property  called  for  by  replevin  papers 1956 

Property  replevied  in  custody  of  the  law  ;  rights  of  party  thereto  1956 

Precedent,  affidavit  of  claim  by  third  person 1957 

Practice  peculiar  to  replevin 1957 

Jurisdiction  before  summons  served 1957 

Uniting  causes  of  action  and  reviving  actions 195S 

Joinder  of  action  with  others , 1958 

Abatement  and  revival  of  action 1958 
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Beplevin  v^here  order  of  arrest  granted 1959 

Subsequent  replevin 1960 

Abandonment  of  claim  to  part  of  property  by  plaintiff. . . .  1960 

Action  not  affected  thongh  no  replevin 1961 

General  matters  of  practice 1961 

Not  incumbent  on  plaintifiE  to  join  any  person  as  party  except 

the  owner 1961 

Failure  to  prove  value  not  sufficient  ground  for  dismissal  of 

complaint    1962 

Judgment  dismissing  complaint  is  bar  to  subsequent  action  to 

recover  damages  caused  by  detention 1962 

Allegations  by  defendant  that  third  persons  claim  the  property 

may  be  made  on  information  and  belief 1963 

Rights  of  parties  vfhere  goods  have   been  procured  from  the 

owner  by  fraud 1964 

Sufficient  for  plaintiff  to  establish  prima  facie  title  and  right  to 

possession 1965 

When  question  of  reasonableness  of  demand  should  be  left  to 

jury 1965 

Receiver    will    not    be    appointed    unless    other    remedies    are 

inadequate    1966 

Will  be  presumed  jury  obeyed  instructions  of  the  court 1966 

When  recital   in  undertaking   estops   defendant   from   denying 

previous  possession  of  the  property 1967 

Evidence 1967 

What  evidence  sufficient  to  sustain  allegations  of  fraud 1967 

Refusal  of  servant  to  deliver  goods  of  ipaster  on  demand  not 

sufficient  evidence  to  maintain  replevin .,,  1969 

Allegation  of  wrongful  detention  is  made  out  by  proof  of  con- 
version    1970 

What  evidence  is  competent  where  claim  is  made  that  sale  was 

induced  by  fraudulent  representations 1970 

What  evidence  insufficient  to  establish  identity  of  goods 1972 

What  must  be  shown  to  entitle  plaintiff  to  damages  for  wrong- 
ful detention 1972 

What  is  competent  evidence  of  the  value  of  goods. , .  1973 

Damages  recoverable  and  form  of  verdict 1974 

Damages,  how  ascertained  on  default 1975 

On  property  not  delivered  jury  should  assess  damages  for  its 

detention  1975 

Proper  measure  of  damages  for  detention  of  personal  property 

considered 1976 

Expenses    of    taking    and    removing    property    by    sheriff    not 

included  in  danjages  for  detention 1977 

Measure  of  value  in  action  for  conversion  of  promissory  note. .  1977 

Rule  in  case  where  there  was  confusion  of  goods 1977 

Effect  of  verdict  in  replevin 1978 

Where   unsuccessful    party   cannot    secure    return   of   chattels 

damages  a,re  its  value  at  time  of  trial 1978 

When  amendment  to  complaint  proper 1979 

When  verdict  is  alternative  not  requisite 1979 
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Damages  recoverable  and  form  of  verdict 1974 

Rule  where  special   interest  of  defendant  is  greater  than  the 

value  of  the  property 1980 

When   interest   will    be    allowed    as   damages   for   withholding 

property 1980 

Recovery  may  be  had  for  value  of  goods  replevied  not  value  of 

article  manufactured  therefrom 1981 

Judgment  fixing  value  of  property  recovered  at  purchase  price 

is  erroneous 1982 

Contents  of  Judgment 1983 

Replevin  papers  to  be  made  part  of  judgment  roll 1983 

Final  judgment ;  docketing  the  same 1983 

Erroneous  judgment  for  value  is  to  be  corrected  by  motion,  not 
by  appeal 1984 

Judgment  must  be  taken  in  the  alternative  for  the  return  of 

the  property  or  the  value  thereof. 1984 

When  defendant  is  entitled   to  judgment  where  property  has 

been  taken  by  tax  collector 1985 

Omission  to  render  judgment  in  the  alternative  may  be  modi- 
fied on  appeal 1986 

Dismissal  of  an  action  for  failure  to  place  on  calendar  is  not  a 
final   judgment 1986 

Judgment  for  defendant  does  not   necessarily   adjudicate  title 

in  him 1987 

Execution 1987 

Precedent,  execution  in  replevin 1988 

Action  on  undertaking,  ivhen  maintainable 1989 

Sheriff's  return  to  execution  presumptive  evidence 1989 

Injury  to  chattel  after  it  was  replevied  not  defence  to  the 
action 1990 

When  undertaking  made  to  plaintiff  no  assignment  is  necessary     1990 

No  answer  in  action  on  undertaking  that  property  cannot  be 
reached    , 1990 

Surety  is  not  relieved  from  liability  by  fact  that  he  failed  to 
justify   1992 

Return  of  execution  in  defendant's  favor  pursuant  to  judgment 
is  condition  precedent  to  maintaining  an  action  on  plaintiff's 
undertaking    1993 

Defendant's  liability  is  limited  to  return  of  property  replevied 

or  payment  of  its  value 1993 

It  must  appear  that  plaintiff  in  the  replevin  action  took  pos- 
session of  the  chattel  by  virtue  of  the  writ  of  replevin 1993 

Costs : 1994 

Right   of  plaintiff   to   costs  is   regulated   by   subdivision  2   of 

section   3228 1994 

Plaintiff  must  recover  at  least  $50  as  condition  to  bis  recovery 

of  the  full  bill  of  costs 1994 

Plaintiff    recovering   property    exceeding   $50    in   value,    he    is 

entitled    to    costs    notwithstanding    defendant    also    recovers 

property  exceeding  that  amount 1994 
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Costs    1994 

When  defendant  may  by  virtue  of  judgment  throw  costs  upoa 

plaintiff   1995 

Where  the  recovery  is  solely  for  return  of  property,  value  not 

fixed,  plaintiff  is  not  entitled  to  costs 1995 

Where  foreign  corporation  has  given  undertaking  under  section 

1629  it  cannot  be  compelled  to  give  security  for  costs 1996 

REVERSIONERS  AND  JOINT  TENANTS,  ACTION  BY. 

See  Real  Property,  Provisions  Relating  to, 1743 

SALE  OF  REAL  ESTATE,  JUDGMENT  FOR,  AND. 

See  Real  Property,  Provisions  Relating  to 1743 

SALE. 

In  Foreclosure 767 

Partition 1639 

SEPARATION,  ACTION  FOR. 

See  Matrimonial  Actions 976 

SLANDER  OF  A  WOMAN,  ACTION  FOR. 

See  Wrongs,  Actions  to  Recover  Damages  for 2035 

SPOLIATION,  ETC.,  OF  PUBLIC  PROPERTY,  ACTION  FOR. 

See  People,  Actions  in  Behalf  of 1705 

SPECIAL  ACTIONS. 

See  Actions,  Special 1 

SURVEY,  WHEN  ORDERED. 

See  Real  Property,  Provisions  Relating  to 1743 

SURVIVAL  OF  ACTIONS. 

See  Decedents'  Estates 287 

SURPLUS  PROCEEDINGS. 

See  Foreclosure 791 

TAXPAYER'S  ACTION. 

See  Officers,  Action  By  or  Against 1458 

TOWN  OFFICERS. 

See  Ofiicers,  Action  By  or  Against 1458 

TRANSFER  OF  CAUSE  OF  ACTION. 

See  Assignment  and  Assignability  of  Demands 4 

TRANSPORTATION,  ACTION  AGAINST  PERSONS  ENGAGED  IN. 

See  Joint  Debtors,  Actions  By  and  Between 836 

TREBLE  DAMAGES. 

Cutting  trees  or  timber,  when  allowed  in  action  for 1753 

Suing  in  name  of  another,  action  for 2036 

TREES  OR  TIMBER. 

See  Real  Property,  Provisions  Relating  to 1743 

TRESPASSERS,  ACTION  AGAINST. 

See  Real  Property,  Provisions  Relating  to 1743 
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In  Ejectment   609 

Partition  1598 

Foreclosure   710 

Waste    2033 

Nuisance  , 1435 

Mechanic's  lien 1322 

Divorce   1042 

Separation  1081 

Action  to  annul  marriage 1006 

Quo   warranto 1723 

Will,  action  to  determine  validity  of 421 

UNINCORPORATED  ASSOCIATION,  ACTION  BY  OR  AGAINST. .  1997 

When  action  oan  be  maintained 1997 

President  or  treasurer  may  maintain  action 1997 

Voluntary  association,  when  not  a  partnership 1998 

Social  club,  when  held  liable  as  joint  stock  association 1998 

Association  is  properly  sued  in  name  of  its  president 1999 

Statute  does  not  apply  to  corporation 2000 

Statute  applies  only  to  suit. for  remedy  against  joint  property. .  2001 

Associates,  right  of,  in  club  property  considered 2002 

Club  is  not  a  joint  stock  company  nor  a  mutual  benefit  society.  2003 
Where  plaintiff  is  described  as  president  of  the  association  and 

alleged  he  prosecutes  for  his  benefit,  that  is  sufficient 2003 

Complaint  should  allege  that  the  association  consists  of  seven 

or  more  members,  but  need  not  state  their  names 2003 

Promissory  note  payable  to  the  trustees  and  treasurer  of  an 

unincorporated  association  may  be  sued  upon  by  its  treasurer  2004 
What  evidence  sufficient  to  justify  finding  of  what  constitutes 

unincorporated  association  considered 2004 

Section  1919  does  not  authorize  maintenance  of  mandamus  pro- 
ceedings against  unincorporated  associations 2005 

What  proceedings  to  be  taken  where  association  has  gone  out 

of  existence 2005 

No  defence  that  funds  have  been  applied  by  a  minority  to  gen- 
eral purposes  of  the  association 2006 

When  complaint  may  be  amended 2006 

The  fact  that  the  association  does  not  consist  of  seven  or  more 

members  is  matter  of  defence 2007 

The  president  and  members  may  be  joined  as  parties  in  action 

to  recover  damages  for  conspiracy , 2007 

Provisions    are    applicable    to    political    parties    and    to    their 

respective  conventions  and  committees 2008 

Precedent,  complaint  by  president  of  unincorporated  association  2008 

Effect  of  death  of  party,  or  of  misnomer 2010 

Proceedings  in  case  of  death  of  member  of  association 2010 

Misnomer  of  parties,  when  objection  of,  not  available 2010 

Effect  of  jndgment 2010 

Execution   thereon 2010 
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Subsequent  actions  against  members,  and  statute  of  limi- 
tations    2011 

Article  does  not  prevent  action  against  all  members 2011 

Statute  of  limitations,  eflEect  of 2912 

Not  necessary  to  first  bring  suit  against  the  president  or  treas- 
urer     1212 

Requirements  for  execution 1213 

USURPER  OF  AN  OFFICE  OR  FRANCHISE,  ACTION  AGAINST. 

See  People,  Actions  in  Behalf  of 1705 

VOID  OR  VOIDABLE  MARRIAGE,  ACTION  TO  ANNUL. 

See  Matrimonial  Actions 976 

WASTE    2014 

Definition  of 2015 

Strict  proof  in  the  action,  plaintiff  held  to 2015 

Cutting  of  timber  trees  is  waste 2015 

What  constitutes  waste  under  decisions  considered 2016 

One   tenant   in  common  may   maintain  action   against  his  co- 
tenant   for  waste 2018 

What  constitutes  waste  considered  in  ObsgrifE  v.  Dewey 2018 

Who  may  maintain  action 2018 

Heir,  devisee  or  grantor  of  reversion,  action  by 2019 

Ward  against  guardian,  action  by 2019 

Grantee  of  real  property  sold  under  execution,  action  by 2019 

Joint-tenant  or  tenant  in  common,  action  by 2019 

People  may  bring  action  to  restrain  waste 2019 

Loan  commissioners  may  bring  action 2019 

Lands  sold  for  taxes  should  not  be  despoiled 2019 

Vested  remainder  in  land,  person  having  can  maintain  action . .  2019 

Intervening  estate  for  life  or  years  does  not  prevent  action ....  2019 

Alienated,  action  may  be  maintained  although  estate  has  been. .  2020 

Statutory  guardian  may  not  commit  or  permit  waste 2021 

Equitfible  contingent  interest,  one  having  can  maintain  action.  2022 
Action  cannot  be  maintained  for  injuries  to  real  property  in 

another   State    2023 

Against  ipliom  action  lies  and  defences 2024 

Who  liable  to  action  for  waste 2024 

Precedent,  complaint,  action  by  tenant  in  common 2026 

complaint,  action  against  tenant 2027 

complaint,  action  by  judgment  creditor 2028 

Injunction  to  restrain  iraste 2029 

Order  to  prevent  waste,  when  and  how  applied  for 2029 

Insolvency  of  party  need  not  be  shown  to  obtain  injunction. . . .  2030 
Injunction  granted  against  mortgagor  to  restrain  waste  to  fix- 
tures      2031 

Injunction  to  prevent  removal  of  timber  already  cut 2031 

Mine,  injunction  against  worliing  of 2031 

Injunction  will  not  be  granted  for  injury  already  done 2032 

Injunction  held  inapplicable  if  not  shown  that  irreparable  in- 
jury would  follow 2032 

Precedent,  ex  parte  injunction  order  restraining  waste. 2032 
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JTndgment  in  action  against  tenant  of  particnlar  estate . .  2033 

Trial  must  be  by  jury  unless  waived 2033 

IBscellaneons  provisions  as  to  waste 2033 

Interlocutory  judgment  for  partition  in  action  for  waste 2033 

Viewing  property,  when  not  necessary 2033 

MeasiiTe   of   damages 2034 

WILL.  ACTION  TO  ESTABLISH  OR  IMPEACH. 

See   Decedents'   Estates 287 

WILL,  ACTION  BY  CHILD  BORN  AFTER,  OR  BY  WITNESS. 

See   Decedents'   Estates 287 

WBON6S,  ACTION  TO  RECOVER  DAMAGES  FOR  WRONGS.. . .  2035 

Civil  and  criminal  prosecutions  not  merged 2035 

Suing  in  name  of  another,  action  for. 203S 

Negligence,  action  for  causing  death  by 2038 

Slander  of  a  woman,  action  for 2071 

Libel,  when  action  for,  cannot  be  maintained 2073 
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